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Sesavali 
 kvlevis aqtualoba.  aucilebeli mogeriebis ufleba da masTan 
dakavSirebuli  mTeli rigi problematika  naklebad damuSavebuli 
Temaa qarTul iuridiul samecniero literaturaSi. SeiZleba iTqvas, 
rom T. SavguliZisa da l. surgulaZis mier jer kidev sabWoTa 
periodSi damuSavebuli da gamocemuli naSromis garda, romelsac 
ewoda “sazogadoebrivi saSiSroebis gamomricxveli garemoebani 
sisxlis samarTalis kanonmdeblobaSi”, aRniSnuli sakiTxis 
siRrmiseuli kvleviT arc erTi Tanamedrove qarTveli avtori ar 
dainteresebula. Tumca, mxedvelobaSi unda miviRoT sisxlis 
samarTlis kodeqsis komentarebi, romlebsac sxvadasxva 
periodulobiT amuSaveben qarTuli sisxlis samarTlis iseTi 
mkvlevarebi, rogorebic arian o. gamyreliZe, m. turava da sxvebi da 
romlebSic erT-erT gansaxilvel sakiTxad ssk-is 28-e muxli – 
aucilebeli mogeriebac gvevlineba. miT umetes, ar momxdara qarTul 
sisxlis samarTalSi damkvidrebuli aucilebeli mogeriebis arsisa da 
konstuqciis Sepirispireba romanul-germanuli samarTlis ojaxis 
tipis yaidaze mowyobili qarTuli sisxlis samarTlisaTvis sruliad 
ucxo, anglo-amerikuli samarTlis sistemis sisxlis samarTalSi 
arsebul analogiur normasTan.  

miT ufro mniSvnelovanebas iZens Temis aqtualoba im garemoebis 
gaTvaliwinebT, rom saqarTvelos 1999 wlis axalma sisxlis 
samarTlis kodeqsma pasuxismgeblobisagan gaTavisuflebis mizezebi, 
Zveli - 1960 wlis kodeqsisgan gasxvavebiT, romelic aseT garemoebebs 
erTianad warmogvidgenda da sazogadoebrivi saSiSroebis 
gamomricxvel garemoebaTa saxeliT icnobda, or, erTmaneTisagan 
mkveTrad gamijnul jgufebad Camoayaliba – dahyo ra isini  
gamamarTlebel da sapatio, anu marTlwinaaRmdegobis da bralis 
gamomricxav (Semamsubuqebel)  garemoebebad. 

sagulisxmoa is faqtic, rom Tavad marTlwinaaRmdegobis raoba, 
axali kodeqsis miRebis Semdeg, ramdenadme axleburad warmoCinda, 
vinaidan axalma kodeqsma daarRvia Zveli, manamde damkvidrebuli  
Sexeduleba danaSaulis cnebis Sesaxeb da axali, danaSaulis 
samsafexurovani sistema SemogvTavaza, romlis mixedviT danaSaulis 
niSnebi qmedebis SemadgenlobiT, marTlwinaaRmdegobiT da braliT 
ganisazRvra. sadac, marTlwinaaRmdegobis cnebis qveS moiazreba ara 
viwrod gagebuli sisixlissamarTlebrivi marTlwinaaRmdegoba, aramed 
piris mier Cadenili qmedebis winaaRmdegoba kulturis normebisadmi.  

Yyovelive zemoaRniSnulidan gamomdinare, Cemi azriT,  kidev ufro 
didi datvirTva SeiZina marTlwinaaRmdegobis gamomricxveli erT-erTi 
garemoebis, aucilebeli mogeriebis, Tanamedrove pirobebSi kvleva- 
gaanalizebisa da daxvewa-Sevsebis ideam, romlis ganxorcilebasac 
Cems sakvlev TemaSi Sevecade.  

sisxlissamarTlebrivi kuTxiT, aRniSnul kvlevas ara marto didi 
Teoriuli, aramed praqtikuli mniSvnelobac aqvs. 
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- qarTul sisxlis samarTlebriv literaturaSi da sasamarTlo 
praqtikaSi, Cemi azriT,  dRemde problemur sakiTxad aris miCneuli 
aucilebeli mogeriebis uflebis farTo xasiaTi, rasac saboloo 
jamSi, xSir SemTxvevebSi, qmedebis araswor, mcdar  kvalifikaciamde 
mivyavarT; 

- qarTul sisxlis samarTalSi saerTod daumuSavebelia 
Zaladobis msxverpli qalebis problema aucilebeli mogeriebis 
uflebiT sargeblobasTan mimarTebaSi, rac aseve xarvezebs qmnis 
aramarto Teoriuli kuTxiT, aramed praqtikulad – 
samarTalSefardebis procesSic; E 

- erovnul sisxlis samarTlis kodeqsSi ar aris Cadebuli naTeli 
debuleba aucilebeli mogeriebis provokaciis SemTxvevis gamo 
warmoSobil mxareTa uflebebis moculobisa da farglebis Sesaxeb. ar 
aris gamokveTili msgavs SemTxvevebSi maTi pasuxismgeblobisgan 
gaTavisuflebis Tu pasuxisgebaSi micemis sakiTxi; 

 aRniSnuli Tema aqtualuria imiTac, rom  masSi, uSualod 
aucilebeli mogeriebis muxlSi mosaxdeni garkveuli cvlileba-
damatebebis SemoTavazebis garda, saqarTvelos ssk-Si Semosatanad 
rekomendebulia,  agreTve,  marTlwinaaRmdegobis gamomricxavi da 
Cveni  sisxlis samarTlis kanonmdeblobisaTvis ucxo zogierTi axali 
garemoeba. es axali garemoebebi ZiriTadad prevenciul xasiaTs 
atareben. erTi maTgani, saxeldobr, disciplina, iqneba 
arasrulwlovanTa danaSaulis erTgvari prevenciuli funqciis 
matarebeli, Tuki,  iseve rogorc anglo - amerikul samarTalSia 
miRebuli, Cvenc upirates Rirebulebad miviCnevT  “arasrulwlovanis 
keTildReobis xelSewyobas” da movaxdenT aRniSnuli  
marTlwinaaRmdegobis gamomricxveli garemoebis qarTul sisxlis 
samarTalSi implementacias. xolo meore marTlwinaaRmdegobis 
gamomricxvel garemoebad kvleva gvaTavzobs axali muxlis 
“danaSaulis prevenciis” SemoRebas.  

yuradsaRebia is garemoeba, rom gansaxilvel naSromSi farTod 
aris gaSuqebuli da urTierTSepirispirebuli ara marto 
marTlwinaaRmdegobis gamomricxveli, anu gamamarTlebeli garemoebani, 
aramed muSaoba aris gaweuli agreTve bralis gamomricxveli, anu 
sapatio garemoebebis Seswavla-gaSuqebis kuTxiTac. Tumca, aqve unda 
iTqvas, rom Cemi naSromis saxelwodebidan da miznidan gamomdinare, 
bralis gamomricxvel, anu sapatio garemoebebs, maTi farTo 
moculobis gamo siRrmiseulad ar Sevxebivar da am garemoebaTa 
warmodgenis mxolod informaciul_SedarebiTi xasiaTiT 
Semovifargle. miuxedavad amisa, aRniSnuli garemoebebis TemaSi 
gadmocema erTgvarad daexmareba am sakiTxiT dainteresebul iuristebs 
kidev ufro detalurad Seiswavlon da ganaviTaron aRniSnuli 
problematikis Semdgomi Semecneba.   

miuxedavad qarTul iuridiul literaturaSi arsebuli 
aucilebeli mogeriebis Tematikis kvlevisa, Cems mier damuSavebuli 
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naSromi novatoruli xasiaTis matarebelia imdenad, ramdenadac masSi 
Sevecade aqcenti SedarebiTi kuTxiT, da, aqedan gamomdinare, qarTul 
sisxlis samarTalSi arsebuli aucilebeli mogeriebis  muxlis 
xarvezebis daxvewa-aRmofxvis TvalsazrisiT gamekeTebina. 

 vimedovneb, disertaciaSi warmoCenili Tezisebi da Sexedulebebi, 
xels Seuwyobs rogorc Teoretikos, ise praqtikos iuristebs 
aucilebeli mogeriebis arsis, farglebis,  moculobisa da 
marTlzomierebis pirobebis ukeT da axleburad danaxva-SefasebaSi da 
praqtikul saqmianobaSi aucilebel mogeriebasTan dakavSirebuli 
problemebis SedarebiT naTlad daregulireba-gadawyvetaSi. vfiqrob, 
sakiTxis irgvliv kvleva amowuruli ar aris. Sesabamisad, 
warmodgenili naSromis aqtualoba mdgomareobs imaSi, rom igi 
aucilebeli mogeriebis Semdgomi gamokvlevis mcdelobas warmoadgens. 

naSromis samecniero kvlevis mizani da amocana. Cemi naSromis 
mizani da amocana aris  aucilebeli mogeriebis arsis da am sakiTxTan 
dakavSirebiT arsebuli problemebis  gaanalizeba da gadaWra 
qarTulsa da anglo-saqsur sisxlis samarTalSi arsebuli 
aucilebeli mogeriebis Seswavlis  safuZvelze; 

- samarTlis am ori gansxvavebuli sistemis pirobebSi 
aRmocenebuli da moqmedi marTlwinaaRmdegobis gamomricxveli 
garemoebis, - aucilebeli mogeriebis, msgavseba-gansxvavebebis aRmoCena-
gamovlineba erovnuli sisxlis samarTlis srulyofisTvis;  

- anglo-saqsuri samarTlis sistemis qveynebis (inglisi, aSS, 
Sotlandia, avstralia) marTlmsajulebis gamocdilebisa da maTi 
sisxlissamarTlebrivi literaturis mixedviT, misaRebi da saWiro 
cvlilebebis Setana saqarTvelos ssk-Si aucilebeli mogeriebis 
uflebiT sargeblobisas SedarebiT bundovnad daregulirebuli 
sakiTxebis ufro naTlad dasaregulireblad; 

- Aamave, saerTo samarTlis qveynebis sisxlis samarTlebriv 
doqtrinaSi miRebuli, qarTul sisxlis samarTalSi arsebuli 
aucilebeli mogeriebis muxlisTvis sruliad ucxo, Tumca praqtikuli 
TvalsazisiT misasadagebeli da gasaTvaliswinebeli  sindromis  
aRmoCena-implementacia;    

- aRniSnuli samarTlis tipis ojaxis sisxlis samarTalSi 
damkvidrebuli marTlwinaaRmdegobis gamomricxveli garemoebebis (anu 
gamamarTlebeli garemoebebis) damokidebuleba qarTul, nacionalur 
ssk-Si Cadebul marTlwinaaRmdegobis gamomricxvel garemoebebTan 
mimarTebaSi da amis safuZvelze novatoruli mosazrebebis SeTazaveba 
qarTveli kanonmdebelisTvis marTlwinaaRmdegobis gamomricxveli 
garemoebebis ricxvis Sevseba-gazrdis TvalsazrisiT.  

- Aaucilebeli mogeriebis uflebiT sargeblobis moculobis 
sakiTxis garkveva da misi farglebis darRvevis SemTxvevebSi 
pasuxismgeblobis zomisa da safuZvlebis gansazRvra, rogorc 
qarTuli, aseve anglo-amerikuli Teoriuli Tu praqtikuli masalis 
gaanalizebis safuZvelze.  
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samecniero kvlevis sagani da obieqti. Cems mier ganxorcielebuli 
kvlevis sagani da obieqtia rogorc qarTuli, ise anglo-saqsuri 
sisxlis samarTliT gaTvaliswinebuli iseTi  marTlwinaaRmdegobis 
gamomricxveli garemoebis mecnieruli Seswavla, rogoric aris 
aucilebeli mogerieba; sruliad gansxvavebul samarTlis tipis 
ojaxSi arsebuli, am ori samarTlis sistemis warmomadgeneli 
qveynebis sisxlis samarTalSi (erTis mxriv saqarTvelo da meores 
mxriv - inglisi, aSS, Sotlandia, avstralia) aRniSnuli 
marTlwinaaRmdegobis gamomricxveli garemoebis warmoSobis 
kanonzomierebani, misTvis damaxasiaTebeli Taviseburebani, aucilebeli 
mogeriebis cneba, ufleba da misi  moculoba, marTlzomierebis 
pirobebi, farglebis gadacileba da misi iuridiuli Sedegebi da sxva, 
kidev ufro viwro da detaluri sakiTxebi, rogorebic aris 
aucilebeli mogeriebisas ukan daxevis savaldebulobis Tu 
arasavaldebulobis, aucilebeli mogeriebis provokaciis problemebi 
sisxlis samarTalSi. 

kvlevis meTodologiuri safuZvlebi da informaciuli baza. 
sakvlevi problemebi naSromSi ganxilulia rogorc istoriuli, ise 
SedarebiT-samarTlebrivi TvalsazrisiT, rac SesaZleblobas iZleva 
anglo-saqsuri samarTlis sistemis qveynebis samarTlebrivi 
tradiciebisa da gamocdilebis fonze naCvenebi iqnas aRniSnuli 
marTlwinaaRmdegobis gamomricxveli garemoebis Taviseburebani. 
dasmuli sakiTxis kvlevisas, ZiriTadad gamoyenebuli – SedarebiT-
samarTlebrivi meTodis garda,  gamoyenebulia agreTve formalur-
logikuri, dogmaturi da sxva meTodebi.  

naSromis ZiriTad informaciul bazas qmnis: saqarTvelos 
konstitucia, saqarTvelos 1960 da 1999 wlebis sisxlis samarTlis 
kodeqsebi, inglisis 1967 wlis sisxlis samarTlis kanoni, aSS-is 1962 
wlis modeluri sisxlis samarTlis kodeqsi da aseve rigi Statebis - 
kentukis, niu-iorkis, pensilvaniis, niu-hempSiris, texasis, aiovas, 
CrdiloeT karolonis, samxreT dakotis, menis, merilendis, 
kaliforniis da sxva Statebis sisxlis samarTlis kodeqsebi. 1950 
wlisAadamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
evropuli konvencia, 1998 wlis sisxlis samarTlis saerTaSoriso 
sasamarTlos wesdeba _ romis statuti, sisxlis samarTlis qarTvel 
da ucxoel mecnierTa naSromebi, sxvadasxva konferenciaTa da 
sasamarTlo praqtikis masalebi. 

disertaciis struqtura da moculoba. sadisertacio naSromi  
Sedgeba  Sesavlis,  8  Tavis, 24 paragrafis, daskvnis,  bibliografiis 
da danarTisagan. sadisertacio Temis moculoba sul Seadgens 321 
gverds, romelsac Tan erTvis gamoyenebuli literaturis nusxa 9 
gverdze da danarTi 5 gverdze, romelic wamoadgens mokle laTinur 
ganmatebiT leqsikons da rusul-qarTul da inglisur-qarTul 
iuridiul leqsikonebs. 
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Tavi I. aucilebeli mogeriebis institutis warmoSoba da 
ganviTareba sisxlis samarTalSi 

$ 1. aucilebeli mogeriebis institutis ganviTrebis etapebi 
msoflioSi 

aucilebeli mogerieba warmoadgens sisxlis samarTlebriv 
instituts. danaSaulis ararsebobis gamo, sisxlissamarTlebrivi 
dasjadobis gamomricxav garemoebaTa orkvalian sistemaSi 
marTlwinaaRmdegobis gamomricxvel aucilebeli mogeriebis 
instituts ganviTarebis xangrZlivi istoria aqvs. igi, sisxlis 
samarTlis sxva institutebis msgavsad, warmoiSva saxelmwifosa da 
samarTlis warmoSobasTan erTad da viTardeboda saxelmwifoebrivi 
da socialuri xasiaTis mTeli rigi pirobebis gaTvaliswinebiT. 

 rogorc Tavad aucilebeli mogeriebis cneba, ise aucilebeli 
mogeriebis marTlzomierebis pirobebi da misi dasaSvebobis farglebi, 
icvleboda istoriuli ganviTarebis procesSi, ama Tu im epoqis 
socialur-politikuri wyobis Taviseburebebis gaTvaliswinebiTa da 
maT kvaldakval. 

sisxlis samarTlis literaturaSi SeiZleba SevxvdeT calkeuli 
kriminalistis gamonaTqvams, romelic acxadebs, rom aucilebel 
mogeriebas ar gaaCnia Tavisi istoria.1 

marTebulad aRniSnavs n. reingardti Tavis monografiaSi 
aucilebel mogeriebaze, rom aucilebeli mogeriebas, miuxedavad 
profesor listis windauxedavi gamonaTqvamisa, gaaCnia Tavisi istoria 
da es istoria sakmaod Soreuli epoqidan iRebs saTaves  da Tavis 
furclebze asaxavs xalxTa kulturas..2 

aucilebeli mogeriebis cneba Camoyalibebas iwyebs 
monaTmflobelur epoqaSi sisxlis samarTlis warmoSobisTanave. 
monaTmflobeluri saxelmwifoebis sisxlis samarTalma Tavisi 
gamoxatuleba hpova uZvelesi xalxis kanonebSi. 

aucilebeli mogeriebis uflebas vxvdebiT  Zvelindur, babilonis, 
asiriul, xeTur, ebraul, Zveli saberZneTis da romis kanonebSi, aseve 
mxiTar goSisa da sambaT sparapetis somxuri samarTlis wignebSi, 
romelTa mixedviT aucilebeli mogeriebis viTarebaSi Tavdamsxmelis 
mokvlisaTvis mcveli araTu  isjeba,  aramed Seqebas da jildos 
imsaxurebs, mxolod sasuliero xelisuflebisagan codvis monanieba 
moeTxoveba..3 

cxadia, monaTmflobeluri saxelmwifoebis sisxlis samarTali 
icavda monaTmflobelur sistemas, mis interesebs. 

Zvel romSi aucilebeli mogerieba aRiarebuli iyo, rogorc 
adamianis bunebiTi ufleba. Zvel romSive Caeyara safuZveli 
                         
1  germaneli kriminalisti profesori listi da sxvebi. 
2  Рейнгардт Н.В.,  Необходимая оборона. Казань, 1898, gv. 38. 
3 ix. Торосян Х., Суд и процес в Армении в эпоху развитого феодализма (X-XIII  вв.).    
   Автореферат  на  соискание ученой степени доктора юридических наук,  Тбилиси,  1982, gv. 16. 
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gamonaTqvams: ,,sjobs sakuTari ZalebiT aRvkveToT saSiSroeba, vidre 
Semdeg ganawyenebulebma mivmarToT sasamarTlos dasaxmareblad’’. 

aucilebeli mogeriebis cnebis idea ganavrco gamoCenilma 
oratorma markus ciceronma. titus anius milonis dasacavad 
warmoTqmul sityvaSi ciceronma mWevrmetyvelurad gadmosca es azri. 
mosamarTleno, - Tqva man, - arsebobs dauwereli, magram  bunebrivi 
kanoni. igi ki ar dagviswavlia an memkvidreobiT ki ar migviRia, arc 
amogvikiTxavs sadme, igi bunebisgan SegviTvisebia, misgan  
Segvisisxlxorcebia. igi SeZenili ar aris, igi Tandayolilia, Tu 
Cvens sicocxles safrTxe, Zaladoba, yaCaRoba an mtris iaraRi 
emuqreba, maSin dacvis yvela saSualeba gamarTlebulia. dae,  kanoni 
dumdes iaraRis JRarunSi da nu mogvkiTxaven velodoT mas, Tuki is, 
vinc kanons daelodeba, ufro adre gaxdeba ukanonobis msxverpli, 
vidre sxvas kanoniT daTrgunavs... amitom, mosamarTleno, dae, es 
debuleba sasamarTlos msjelobis amosaval wertilad iqces, da ar 
meeWveba, Cemi dacvis samarTlianobaSi dagarwmunoT, Tuki mtkiced 
gemaxsovrebaT is, rac ar unda daiviwyoT. is, vinc sxvas Causafrdeba, 
TviT unda mokvdes kanonis ZaliT.4   

romaeli iuristebi, xelmZRvanelobdnen ra am sityvaSi 
Camoyalibebuli principebiT, aucilebel mogeriebad miiCnevdnen iseT 
moqmedebas, romelsac axasiaTebda ori ZiriTadi piroba: 1) usamarTlo 
Tavdasxma da 2) safrTxis gardauvloba. 

aucilebeli mogeriebis uflebis cneba Suasaukuneebis 
kanonmdeblobaSi mniSvnelovnad gansxvavdeboda aucilebel 
mogeriebaze Zveli romis iuristebis Sexedulebisgan. 

rogorc a. berlini aRniSnavs: ,,Sua saukuneebSi, adamianSi 
pirovnebis mTlianad CaxSobis epoqaSi, uamravi  SezRudvebis 
dadgenisas, romlebic boWavda individis yovelgvar moRvaweobas, Cven 
amaod veZiebdiT aucilebeli mogeriebis institutis Semdgom 
ganviTarebas’’.5 

Suasaukuneebis kanonmdeblobaSi vxvdebiT aucilebeli mogeriebis 
uflebis sxvadasxvagvar interpretacias. erTi kanonmdebloba uSvebda 
mkvlelobas pativisa da qonebis dacvisTvis, meore – sasjels awesebda 
sakuTari sicocxlis dasacavad Cadenili mkvlelobisaTvis. 

rogorc hiumi aRniSnavs, rogorc romanuli, aseve ebrauli 
samarTali uSvebda saxlSi SemoWrili piris mkvlelobas, magram orive 
samarTali amas ganixilavda, rogorc sakuTari sicocxlis dasacavad 
sxvisi sicocxlis xelyofis uflebas. Ramis qurdis mokvla 
dasaSvebia, vinaidan SeuZlebelia imis garkveva, is SeiaraRebulia Tu 
ara da ra zraxvebi amoZravebs mas. Sesabamisad, arsebobs misi mxridan 
Zalis gamoyenebis gonivruli varaudi.6 

                         
4  Марк Тулий Цицерон, Речи. М., 1962, gv. 224. 
5 Берлин  А.А.,   Право необходимой обороны, Ярославль, 1911, gv. 12. 
6 Gordon  Gerald H., The Criminal Law of Scotland , Third Edition, W. Green, Edinburgh, 2001, gv. 315. 
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feodaluri saxelmwifoebis sisxlis samarTalze met-naklebad 
sruli warmodgenis Seqmna SesaZlebelia, Tu gadavxedavT germaniis 
kanonmdeblobas. Cvenamde moaRwia germanel tomTa mravalma kanonTa 
krebulma e.w. barbarosulma samarTalma. 

sakmaod sainteresoa uZvelesi barbarosuli samarTlis Zegli 
,,salikuri samarTali’’, romelic aris frankTa samefos (germania, 
belgia, safrangeTis nawili) kanonTa krebuli da miekuTvneba VI 
saukunes. 

,,salikuri samarTlis’’ epoqaSi barbarosul tomebSi farTod iyo 
gavrcelebuli sisxlis aReba da am sakiTxTan mimarTebaSi 
saxelmwifos Careva sakmaod izRudeboda. saqme iqamdec ki mivida, rom 
,,salikuri samarTlis’’ avtorebs mouwiaT zogierT SemTxvevaSi 
sisxlis aRebis wesis daSvebam. 

germanuli samarTali aucilebeli mogeriebis cnebas ar aigivebda 
Tavdacvis cnebasTan, rogorc amas romaeli iuristebi akeTebdnen. 
aucilebeli mogerieba ganimarteboda, rogorc adamianisaTvis 
Wrilobebis miyeneba an mokvla, romelic ar isjeboda. aucilebeli 
mogeriebisadmi germaniaSi aseTi midgoma iyo karolinas miRebamde. 

aucilebeli mogeriebis instituti ganviTarda germaniaSi 
karolinas miRebisas (1532w.), romelic sakmaod detalurad awesrigebda 
am instituts. barbarosuli samarTlisgan gansxvavebiT karolina 
uSvebda aucilebel mogeriebas sicocxlis, pativis da qonebis 
dasacavad. karolinas 139-e muxli acxadebda: ,,vinc Tavisi sxeulis, 
sicocxlis dasacavad iyenebs dacvas, romlis drosac klavs 
Tavdamsxmels, is aravis winaSe ar agebs pasuxs.”7 

karolina ar aRiarebda mkvlelobaSi damnaSaved: qals, romelic 
moklavda Tavdamsxmels pativis dasacavad; kacs, romelic icavda col-
Svils; agreTve maT, romlebic klavdnen, raTa daecvaT sxva pirTa 
sxeuli, sicocxle da qoneba. amgvarad, karolina iZleoda mogeriebis 
uflebas sakmaod farTo gagebiT. 

Tavdacvis bunebrivi uflebiT xsnidnen aucilebeli mogeriebis 
marTlzomierebas Sua saukuneebis iuristebi: klarusi, domgudari, 
matiuri. Tumca, isini amosavlad iRebdnen adamianis religiur vals, 
romlis Seusrulebloba RmerTis winaSe Cadenil codvad iTvleboda. 

imave azrs iziarebdnen idgnen samarTlis bunebiTi skolis 
cnobili warmomadgenlebic – h. grociusi da s. pufendorfi, romelTa 
gavleniT aucilebeli mogeriebis gamoyenebis SesaZlebloba 
Seviwrovda. maTi mosazrebiT aucilebeli mogerieba warmoadgens 
mxolod pirvelyofili adamianis bunebriv uflebas da igi SeiZleba 
gamoyenebuli iqnas mxolod gardauvali saSiSroebisas da sakuTari 
Tavis dasacavad. 

am Sexedulebebma mogvianebiT Tavisi asaxva hpoves dasavleT 
evropis kanonmdeblobaSi. a. konis sityvebiT, aucilebeli mogerieba 

                         
7  Рейнгардт  Н.В.  Необходимая оборона, Казань, 1958, gv. 43. 
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daitvirTa iseTi formalobebiT, rom Tavad ufleba gadaiqca 
ararealurad..8 

 feodaluri saxelmwifoebis sisxlis samarTlis kanonmdebloba 
aucilebeli mogeriebis sakiTxis gadawyvetisas asaxavda gabatonebuli 
klasis interesebs, romlebic iyenebdnen Zaladobas glexTa mimarT. 
sakmaod naTeli daxasiaTeba misca v. belinskim Sua saukuneebSi 
damkvidrebul TviTnebobas.aRwerda ra inglisis Sua saukuneebis 
raindTa fenas, v. belinski, werda, rom isini ,,Zarcvavdnen gzebze 
savaWro qaravnebs, yaCaRurad klavdnen mSvidobian mogzaurs, mxecurad, 
borotad iyenebdnen Tavis feodalur xelisuflebas vasalebsa da 
monebze.’’9 

Tavdacvis bunebiTi uflebiT aucilebeli mogeriebis 
marTlzomierebis axsnas cdilobda XIX saukunis zogierTi iuristi: 
ortolani, eli (safrangeTi), Sutci, geibi (germania), kistiakovski, 
anciferovi (ruseTi). 

f. elis azriT, aucilebeli mogeriebis uflebas kanonmdebeli ki 
ar qmnis, aramed mxolod aRiarebs.10 

revoluciamdel rus iurists k. anciferovs miaCnda, rom mogerieba 
adamianis bunebrivi da ganuyofeli uflebaa da saxelmwifo 
xelisuflebis avtoritetisagan damoukideblad arsebobs.11 

aucilebeli mogeriebis marTlzomierebis Taobaze kidev erTi 
Sexeduleba arsebobs. igi aucilebeli mogeriebis marTlzomierebis 
asaxsnelad saxelmwifos warmoSobis xelSekrulebis Teorias emyareba. 

 es Teoria ki im xanaSi aRmocenda, roca burJuazia saxelmwifo 
Zalauflebis mosapoveblad feodalizms brZolas ucxadebda. misi 
mimdevrebi iyvnen: b. spinoza, j. loki, J. ruso, T. hobsi, a. radiSCevi 
da sxva. am Teoriis mixedviT saxelmwifo warmoSobilia 
xelSekrulebis Sedegad, rogorc manamde  bunebriv  mdgomareobaSi  
myofi  adamianebis  Segnebuli moqmedebis produqti.  

rogorc T. SavguliZe aRniSnavs, am Teoriis mcdaroba 
saxelmwifos warmoSobis xelSekrulebis Teoriis aramecnieruli 
xasiaTidanve gamomdinareobs. Teoriisa, romlis mixedviTac 
saxelmwifo - es aris saerTo interesebis mqone individebis 
gaerTianeba, amasTan burJuaziis interesebi CaTvlilia saerTo 
sazogadoebriv interesebad.12 

                         
8 ix. Кони А.Ф.,  О праве необходимой  обороны. Рассуждения А. Кони,  написанные    
    для  получения степени кандидата по  юридическому факультету. 1966, gv. 256. 
9  Белинский В. Г.,  Собрание сочинений, ОГИЗ, М, 1948, t. II, gv. 613. 
10 Михайлов B.,  Необходимая оборона против органов в власти, ,, Право”  1903. №41, gv. 229;  Helie 
theorie, VI, gv. 63. 
11 Анциферов К. Д., Превышение пределов необходимой обороны по   проекту уложения.  
 ,,Журнал  гражданского и уголовного права”, 1885, №5, gv. 116. 
12 SavguliZe T., surgulaZe l., sazogadoebrivi saSiSroebis gamomricxveli    
garemoebani sisxlis samarTlis kanonmdeblobaSi,Ggamomc. “meridiani”, Tb., 1988, gv. 41.  
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XIX saukunis dasasrulsa da XX saukunis dasawyisSi iuristebs 
Soris farTod gavrcelda Teoria, romelic cdilobda Taviseburad 
daexasiaTebina aucilebeli mogeriebis ufleba, Tumca es Teoria, 
iseve, rogorc samarTlis xelSekrulebiTi Teoria, arsebiTad 
bunebiTi samarTlis ideebidan gamomdinareobs.  

aRniSnuli Teoria eyrdnoba f. hegelis filosofiur 
Sexedulebebs. man wamoayena debuleba, rom samarTali unda 
batonobdes usamarTlobaze, rom usamarTloba TavisTavad araraobaa 
da Tavissave arsSi unda daiTrgunos.13  

f. hegelis es koncefcia dResac popularulia da  Tavisi 
mimdevrebi yovelTvis hyavs. 

 T. SavguliZis azriT, am koncefciis meTodologiuri mcdaroba 
imaSi mdgomareobs, rom samarTali ganixileba TiTqos da 
damoukidebel, sazogadoebrivi cxovrebisagan mowyvetil kategoriad, 
romelic Tavisive Sinagan kanonzomierebebsa da moTxovnilebebs 
emyareba.14  

ganxiluli Teoriebi, romlebic aucilebeli mogeriebis 
marTlzomierebas, erTi SexedviT, TiTqos sxvadasxvagvarad asabuTeben, 
arsebiTad, arc Tu ise gansxvavdebian erTmaneTisagan. am Teoriebis 
gaerTianebas cdilobda n. tagancevi, romlis Sexedulebac 
aucilebeli mogeriebis marTlzomierebis safuZvelis Sesaxeb yvela 
zemoaRniSnuli Teoriis sinTezs warmoadgens. 

 XVIII-XIX  saukuneebis  mijnaze   iqmneba  sisxlis  samarTlis 
kodeqsebi, romlebic xasiaTdeba formaluri demokratiis principebis 
sisxlis samarTlis sferoSi sakanonmdeblo gaformebiT. Ees kodeqsebi  
mimarTuli iyo ra mmarTveli fenis wyobis dasacavad, iZulebulni 
iyvnen eRiarebinaT adamianis uflebebis dacvis garantia. 

mogeriebis uflebis gafarToveba gamoixata imaSi, rom kanonierad 
iqna aRiarebuli Tavdacva ara mxolod pirovnebis sicocxlis 
xelyofis winaaRmdeg, aramed pativisa da sakuTrebis xelyofisagan 
dasacavadac. 

aucilebeli mogeriebis uflebis aseTi gafarToebis gamo 
mogerieba XIX  saukunis bolos sisxlis samarTlis kodeqsebis kerZo 
nawilebidan gadmovida zogad nawilSi. feldSteini Tavis naSromSi 
miuTiTebs, rom zogad nawilSi aucilebeli mogeriebis instituti 
pirvelad gadmoitana 1813 wlis bavariis sisxlis samarTlis kodeqsma.  

sisxlis samarTalSi aucilebeli mogeriebis farglebis 
gafarToveba dakavSirebuli iyo kerZo mesakuTrisaTvis SeuzRudavi 
uflebebis miniWebasTan. magaliTad: bavSvis mkvleloba, romelic 
cdilobda baRSi vaSlis mowyvetas, sasamarTlo praqtikaSi, rogorc 
wesi, ganixileboda, rogorc aucilebeli mogeriebis mdgomareobaSi 
Cadenili qmedeba.  

                         
13  Гегель Ф., соч,. t. VII.  1934, М.-Л., gv. 112-115. 
14 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 42-43. 
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aucilebeli mogeriebis institutis ganxilva istoriul aspeqtSi 
saSualebas gvaZlevs, gamovitanoT daskvna, rom aucilebeli mogerieba, 
rogorc pasuxismgeblobis gamomricxveli garemoeba, romlis drosac 
ar isjeba mkvleloba, sxeulis dazianeba, warmoiSva uZveles dros, 
monaTmflobeluri saxelmwifoebis pirveli sakanonmdeblo Zeglebis 
gamoCenisTanave. 

aucilebeli mogeriebis cneba uZvelesi drois ZeglebSi 
efuZneboda Tavdacvis uflebis aRiarebas, romelic ekuTvnis adamians 
da swored aqedan modis misi mWidro kavSiri sisxlis aRebasTan. 
profesori i. tagancevi amtkicebda ra, rusul samarTalSi 
aucilebeli mogeriebis istoriis siaxloves Zvel berZnul da romaul 
samarTalTan, werda:  

,,SurisZiebis institutis batonobis periodSi, Tavdacvis ufleba 
Sedis SurisZiebis cnebaSi da amitom am epoqam ar icis aucilebel 
mogeriebaze gansakuTrebuli debulebebi. mxolod SurisZiebis 
uflebis SezRudvis mcdelobis Semdeg gvxvdeba mogeriebaze 
calkeuli debulebebi’’. budzinski, ambobda ra, rom aucilebeli  
mogeriebis kanonierebis damtkicebas cdilobdnen sxvadasxva saxiT, 
werda: “XVIII saukunis naxevramde eyrdnobodnen ra wmida werils, 
aucilebeli mogerieba iTvleboda valdebulebad, romelsac adamians 
akisrebs religia, xolo misi Seusrulebloba codva iyo”.15 

istoriulad Camoyalibebulia, rom im moqmedebaTa ricxvs, 
romelic saSiSia sazogadoebisTvis, upirveles yovlisa, ganekuTvneba 
adamianis sicocxlisa da janmrTelobis xelyofa. swored amitom, 
aucilebeli mogeriebis cnebac, Teoriasa da kanonmdeblobaSic 
yalibdeboda sakuTari sicocxlis da piradi xelSeuxeblobis dacvis 
mizniT. mogvianebiT, aucilebeli mogeriebis cneba gavrcelda 
sakuTrebis dacvaze. 

Zveli romis sisxlis samarTali gasakviri gulaxdilobiT icavda 
yvela saSualebiT, sastiki Zaladobis gziTac ki, kerZo sakuTrebas da 
monaTa sistemas. manus kanonebi ara marto nebas rTavdnen, aramed 
avaldebulebdnen kidec maT dacvas. am kanonebiT aucilebeli 
mogeriebis aqtis saxiT sicocxlis mospoba daiSveboda, rogorc 
Tavdacvis, ise brahmanebis dacvis mizniT.  

feodalur sisxlis samarTalSi aucilebeli mogeriebis ufleba, 
rogorc wesi, gamodioda, gabatonebuli klasis warmomadgenlebis 
privilegiis saxiT. henrix I-is dros (1090-1135), inglisis 
kanonmdeblobiT, aucilebeli mogerieba dauSveblad miiCneoda batonis 
winaaRmdeg. henrix I-is samxedro artikulebi ara marto gamoricxavda 
mogeriebis uflebas ufrosis winaaRmdeg, aramed awesebda urCis 
sikvdiliT dasjasac, romelic gamoiyenebda an SemarTavda iaraRs 
Tavisi ufrosis winaaRmdeg. is, rom aucilebeli mogeriebis ufleba 
iyo privilegia, romelic ar vrceldeboda glexebze, naTlad Cans 
vaxtang VI-is samarTlidan. vaxtang VI-is samarTali ($. 42) 
                         
15 Таганцев И.С.,  Русское уголовное право, Часть общая, t. I., СПБ, 1902, gv. 523. 
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gamoricxavda pasuxismgeblobas, Tu mkvleloba Cadenili iyo 
aucilebeli mogeriebis viTarebaSi. magram am kanons erTi ,,mcire’’ 
SeniSvna hqonda – igi Zalas hkargavda, Tu moZalade batoni iyo, xolo 
momgeriebeli _ yma. Sesabamisad, XVIII saukunis saqarTveloSic, 
aucilebeli mogeriebis ufleba gabatonebuli fenis privilegia iyo. 

$ 2. aucilebeli mogeriebis instituti sabWoTa da post-sabWoTa 
saqarTveloSi 

sabWoTa kavSiris arsebobisas aucilebeli mogeriebis instituti, 
mecnierTa mxridan, iqcevda gansakuTrebul yuradRebas. aucilebeli 
mogeriebis uflebis problemebze muSaobdnen sisxlis samarTlis 
gamoCenili specialistebi. maT Soris:  a. piontkovski, n. paSe-ozerski, 
i. tiSkeviCi, i. liecko,  m. iakuboviCi, T. SavguliZe, e. korCenko, v. 
tkaCenko da sxvebi. am avtorTa naSromebi gamocemulia 1950-1970 
wlebSi, rodesac saxelmwifos interesebi gacilebiT ufro maRla 
idga, vidre pirovnebis interesebi, amitom am  avtorTa naSromebSi Cven 
SeiZleba Tavisuflad mivadevnoT Tvali imas, rom momgerieblis 
interesebi ignorirebuli iyo. mas Zalzed mcire garantia hqonda imisa, 
rom  misi qceva sworad Sefasdeboda. mocemul avtorTa naSromebSi 
aucilebeli mogerieba miekuTvneboda SefasebiT kategorias, romlis 
iuridiuli mniSvneloba damokidebuli iyo sasamarTlos 
Sexedulebaze. avtorebi asaxelebdnen aucilebeli mogeriebis 
farglebis gadacilebis oTx saxes, sxvadasxvanairad ayalibebdnen im 
danaSaulTa saxeebs, romlis drosac daiSveboda aucilebeli 
mogeriebis gamoyeneba. dasaxelebul avtorTa naSromebis 
umravlesobaSi ar aris mocemuli winadadebebi sisxlis samarTlis 
kanonmdeblobis srulyofisaTvis. 

 sabWoTa sistemas axasiaTebda ideologia, rom mas hqonda 
sakmaod kargi kanonmdebloba, romelic srulyofas ar saWiroebda. 
magram miuxedavad amisa, sabWoTa kavSiris arsebobis ganmavlobaSi 
samjer ganxorcielda sasamarTlo reforma, ris Sedegadac miviReT 
sabWoTa saqarTvelos 1922, 1928 da 1960 wlis sisxlis samarTlis 
kodeqsebi. sabWoTa epoqis pirveli ori kodeqsi (1922, 1928w.) tipuri 
gamoxatulebaa imdroindeli samarTlebrivi nihilizmisa. rac Seexeba 
1960 wlis sisxlis samarTlis kodeqss, igi gacilebiT progresuli da 
humanuri iyo. aucilebeli mogeriebis uflebas, sakanonmdeblo doneze, 
1960 wlis sisxlis samarTlis kodeqsiT sakmaod myari garantiebi 
mieca. aRniSnuli kodeqsis mixedviT, aucilebeli mogerieba 
ganixileboda, rogorc sazogadoebrivi saSiSroebis gamomricxveli 
garemoeba. aucilebeli mogeriebis marTlzomierebisaTvis 
savaldebulo iyo Semdegi winapirobebis dacva: 1. xelyofis 
sazogadoebrivi saSiSroeba; 2. sazogadoebrivad saSiSi xelyofis 
imwuTiereba; 3. xelyofis namdviloba. pirovnebas SeeZlo rogorc 
sakuTari, ise sxva piris, saxelmwifos da sazogadoebis uflebis 
dacva xelyofisagan. aseTi dacvis dros mas SeeZlo zianis miyeneba 
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TavdamxsmelisTvis, im pirobiT, rom ar gascdeboda aucilebeli 
mogeriebis farglebs. 

 sabWoTa sisxlis samarTlis TeoriaSi aseT pirobebs 
“aucilebeli mogeriebis marTlzomierebis” pirobebi ewodeboda. isini 
orad iyofoda: 1) pirobebad, romlebic xelyofas ganekuTvneba da 2) 
pirobebad, romlebic Tavdacvas exeba.16 

1960 wlis sisxlis samarTlis kodeqsisgan gansxvavebiT, dRes 
moqmedma, saqarTvelos 1999 wlis   22 ivlisis sisxlis samarTlis 
kodeqsma axleburad aago sisxlissamarTlebrivi pasuxismgeblobis 
gamomricxveli garemoebebis sistema, SemogvTavaza ra 
pasuxismgeblobis gamomricxveli garemoebebis orkvaliani sistema, 
marTlwinaaRmdegobis da bralis gamomricxveli garemoebebis saxiT.  

$ 3. aucilebeli mogeriebis warmoSoba adreul anglo-amerikul 
samarTalSi 

adreul anglo-amerikul samarTalSi im piris mimarT, romelic 
Cadioda mkvlelobas sakuTari Tavis dasacavad, dgeboda 
gamamtyunebeli ganaCeni, magram, zogadad da rogorc wesi, mas 
iwyalebda mefe. ukve 1535 wlidan aucilebeli mogerieba gamoricxavs 
gamamtyunebel ganaCens.17 

inglisSi pirovnebis dacvas,  iqneboda es Tavdacva Tu sxva 
adamianis dacva, jer kidev saerTo samarTali aregulirebda.18 

saerTo samarTalSi miRebul Tavdacvis  erTaderT formad, 
daaxlovebiT me-13-16 saukuneebSi,  miiCneoda kriteriumi Se defendendo. 
is mxedvelobaSi miiReboda, Tu, magaliTad, ganixileboda Cxubis saqme 
da erT-erTi mxare bolomde ukan ixevda, vidre TviTon gamoiyenebda 
Zalas Tavdasacavd. Tu aseT dros mokvdeboda Tavdamsxmeli, Se 
defendendo braldebulisTvis im faqtoris rols asrulebda, romelic 
ixsnida mas sikvdiliT dasjisagan, magram amis miuxedavad, is mainc 
ver gaeqceoda marTlmsajulebas. braldebuli kargavda Tavis qonebas 
imis sanacvlod, rom man sicocxle waarTva sxva adamians. Se defendendo 
mkvleloba iwodeboda sapatiod, ramdenadac, Tumca ki adgili hqonda 
adamianis sicocxlis aramarTlzomier mospobas, miuxedavad amisa, 
garemoebebi qmnidnen damnaSavis sikvdiliT dasjisagan gadarCenis 
niadags.19 Se defendendo da ukiduresi aucilebloba iyo Tavdacvis 
adreuli formebi, aseve bralis gamomricxveli garemoebani.  

1532 wels inglisis parlamentma scno, rom Tavdacva specifikur 
SemTxvevebSi, SeiZleba, iyos garemoeba, romelic gamoricxavs 

                         
16 Курс  советского  Уголовного   Права. М., 1970, t. 2, gv. 356 da momd.; Советское Уголовное  
Право. Общая часть, М., 1981, gv. 209 da momd. 
17 Kadish  Sanford H., Encyclopedia of Crime and Justice, t. 3  (The Free Press, 1993), gv. 946.  
18 Smith John and Hogan Brian, Criminal Law,  Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996, gv. 259. 
19 Флетчер  Дж., Наумов  А. В.,  Основные Концепции Современного Уголовного Права, Москва, 
Юрист, 1998. gv. 327. 
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marTlwinaaRmdegobas. Aam gadawyvetilebas Sedegad mohyva is, rom 
piri, romelmac mokla, iRebda srul gamarTlebas. metad aRar 
gamoiyeneboda qonebis CamorTmeva, rogorc Tavdacvis dros adamianis 
sicocxlis warTmevisaTvis dawesebuli sasjeli. 

Se defendendo-s aseTi gageba grZeldeboda me-19 saukunis bolomde, 
magram TandaTanobiT is amovarda xmarebidan. Mme-19 saukunis bolos, 
inglisuri sasamarTloebi gadaawydnen  im qmedebis kvalifikaciis  
problebas, romelic Cadenili iyo piradi ukiduresi aucileblobis 
mdgomareobaSi, Ria zRvaSi xomaldis daRupvis SemTxvevebSi.20 

dResdReobiT inglisSi sakuTrebis dacvas aregulirebs 1971 wlis 
kanoni sisxlissamarTlebrivi zianis miyenebis Sesaxeb, xolo 
damnaSavis Sepyrobas da danaSaulis Tavidan acilebas aregulirebs 
1967 wlis sisxlis samarTlis kanonis mesame muxli. aseTi spontanuri 
ganviTarebis gamo, kanoni Seicavs winaaRmdegobebs da anomaliebs. 
miuxedavad amisa, zogadi principi aris is, rom samarTali uSvebs 
iseTi Zalis gamoyenebas, rodesac Zala gonivrulia im garemoebebSi, 
romelTa arsebobaSi braldebuli darwmunebuli iyo (imis miuxedavad, 
braldebuli gonivrulad iyo darwmunebuli Tu aragonivrulad).21  

1967 wlis kanonis miRebis Semdeg piri, romelic moqmedebs 
sakuTari Tavis an sxva piris, an sxvisi sakuTrebis dasacavad realuri 
an mosalodneli Tavdasxmisagan, mSvidobis darRvevis Tavidan 
acilebis an SewyvetisaTvis an ukanono tyveobaSi myofTa 
daxmarebisaTvis, ufleba aqvs, daeyrdnos 1967 wlis kanonis 
zemoaRniSnul muxls sisxlis samarTlebrivi pasuxismgeblobis 
Tavidan asacileblad. 1967 wlis kanonis miReba sulac ar niSnavs, rom 
wesebma, romlebic formulirebulia saerTo samarTliT, Sewyvites 
TavianTi arseboba. piriqiT, rigG SemTxvevebSi, Zveleburad 
SesaZlebelia mxolod saerTo samarTlis normebze dayrdnoba. 
magaliTad, aq Sedis SemTxvevebi, romlis drosac ar SeiZleba 
eyrdnobode danaSaulis prevenciisaken mimarTul  qmedebebs, vinaidan  
Tavad Tavdamxmeli ar ganekuTvneba sisxlis samarTlis damnaSaves, 
misive arasrulwlovanebis an avtomatizmis mdgomareobaSi moqmedebis 
gamo, an imis gamo, rom moqmedebda arsebiTi Secdomis gavleniT. 

rogorc 1903 wels i. beilma aRniSna, aSS-Si aucilebel 
mogeriebas, romelic mimarTulia momgerieblis dasacavad, SedarebiT 
axali fesvebi gaaCnia. zogadi wesis Tanaxmad, piri ver gamtyundeba im 
qmedebisaTvis, romelic mas gonivrulad miaCnia aucileblad. mis 
winaaRmdeg mimarTuli, gonivrulad Secnobili, marTlsawinaaRmdego 
da imwuTieri Tavdasxmis mosagerieblad.22 

                         
20 Флетчер  Дж.,   Наумов  А. В., dasax. naSr.,  Москва, Юрист, 1998. gv. 328. 
21Smith John and Hogan Brian, dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin,1996, 
gv. 259. 
22 Kadish  Sanford H., Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 946-947. 
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Tavi II. pasuxismgeblobis gamomricxveli garemoebebi 
qarTulsa da anglo-saqsur samarTalSi 

$ 1. pasuxismgeblobis gamomricxveli garemoebebis klasifikacia 
Tanamedrove da sabWoTa periodis qarTul sisxlis samarTalSi 

qarTuli sisxlis samarTlis ganviTarebis sxvadasxva safexurze 
pasuxismgeblobis gamomricxvel garemoebTa sistema erTgvarovani ar 
yofila.  

zogadad,  pasuxismgebloba SeiZleba ganisazRvros, rogorc 
danaSaulis Camdeni piris valdebuleba,  ikisros sasjeli.23amasTan, 
unda SevniSnoT, rom yvela samarTalSi arsebobs pasuxismgeblobisagan 
gaTavisuflebis mizezebi. sirTulea am mizezebis determinireba da 
dajgufeba.24 

saqarTvelos axalma sisxlis samarTlis kodeqsma 
pasuxismgeblobisagan gaTavisuflebis es mizezebi or, erTmaneTisagan 
mkveTrad gamijnul jgufebad Camoayaliba, rodesac 
sisxlissamarTlebrivi pasuxismgeblobis gamomricxveli garemoebebi  
gamamarTlebel da sapatio garemoebebad dahyo.  

marTebulad aRniSnavs k. wiqariSvili Tavis statiaSi, rom amiT 
kodeqsma wertili dausva Teoriul bundovanebas am sakiTxSi, romelic 
gamoixateboda garemoebebis erTi nawilis aRrevaSi danaSaulis 
subieqtis problemasTan (fsiqikuri daavadeba, asaki) da danarCeni 
nawilis (aucilebeli mogerieba, ukiduresi aucilebloba, iZuleba, da 
sxv.) dausabuTebel TavmoyraSi sazogadoebrivi saSiSroebis 
gamomricxveli garemoebebis erTiani cnebis qveS. am kuTxiT interess 
iwvevs is garemoebac, rom gamarTlebis da patiebis erTmaneTisgan 
gamijvnas icnobs da aRiarebs romanul-germanulisgan iseTi 
gansxvavebuli samarTlebrivi sistema, rogorc anglo-amerikuli 
sisxlis samarTalia.25  

me veTanxmebiT avtors msjelobis im nawilSi, rodesac igi ambobs, 
rom gamarTlebis da patiebis erTmaneTisgan gamijvna nacnobia anglo-
amerikuli sisxlis samarTlisaTvis, magram ver gaviziareb mis 
Sexedulebas imis Taobaze, rom TiTqos da aseTi gamijvna calsaxad 
iyos aRiarebuli aRniSnuli samarTlis tipis ojaxis qveynebSi. aseTi 
daskvnis gakeTebis saSualebas iZleva mimdinare TavSi mocemuli 
masalis analizi, romelic warmoaCens iseT SemTxvevebsac, rodesac esa 
Tu is garemoeba (mag: ukiduresi aucilebloba) calsaxad arc 
sapatiebladaa miCneuli da arc gamamarTleblad.  

vidre saqarTvelos 1999 wlis sisxlis samarTlis kodeqsi 
pasuxismgeblobis gamomricxvel garemoebebs, erTmaneTisagan 

                         
23 ix. fokone. p., fokone werda, rom “pasuxismgebloba valdebulebis mqoneT 
axasiaTebs”, “pasuxismgebloba”, gv.11, 1920. 
24 pradeli J., SedarebiTi sisxlis samarTali, 1999, gv. 212.  
25  ix. wiqariSvili k., “sisxlis samarTlis kanonmdeblobis reformisa da Tanamedrove 
kriminologiis problemebi”, gamomc. “meridiani”, Tb., 2006. gv. 367-381. 
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gancalkevebulad arsebul marTlwinaaRmdegobis da bralis 
gamomricxvel (Semamsubuqebel) garemoebebad  warmogvidgenda, manamde 
moqmedi 1960 wlis ssk aseT garemoebebs sazogadoebrivi saSiSroebis 
gamomricxvel garemoebaTa saxeliT icnobda.  

sazogadoebrivi saSiSroebis gamomricxvel garemoebaTagan 
saqarTvelos ssr ssk mxolod ors iTvaliswinebda – aucilebel 
mogeriebas (me-15 mux.) da ukidures aucileblobas (me-16 mux.). 

sabWoTa sisxlis samarTlis Teoria am garemoebaTa jgufs 
gacilebiT ufro farTod warmoadgens. sabWoTa sisxlis samarTlis 
1970 wlis kursis mixedviT, sazogadoebrivi saSiSroebis gamomricxvel 
garemoebebs aucilebeli mogeriebisa da ukiduresi aucileblobis  
garda ekuTvnis: dazaralebulis Tanxmoba, profesiuli funqciis 
Sesruleba, xelqveiTis mier savaldebulo brZanebis Sesruleba, 
sakuTari uflebis  ganxorcieleba da kanonis Sesruleba. 

sabWoTa sisxlis samarTlis 1968 wlis kursSi am garemoebaTa 
jgufSi damatebiT aRniSnulia “damnaSavis Sepyroba” da “sawarmoo 
riski”, “kanonis Sesruleba” ki moxseniebuli ar aris.26 

sabWoTa sisxlis samarTlis 1981 wlis saxelmZRvanelos 
sazogadoebrivi saSiSroebis gamomricxvel garemoebaTa wreSi mxolod 
aucilebeli mogerieba, ukiduresi aucilebloba da damnaSavis 
Sepyroba Seaqvs.27 

sazogadoebrivi saSiSroebis gamomricxvel garemoebaTa wris 
gansazRvraSi sabWoTa kriminalistebi saerTo azrisa arasodes 
yofilan. sazogadoebrivi saSiSroebis gamomricxvel garemoebaTagan 
mxolod aucilebeli mogerieba da ukiduresi aucileblobaa, 
romelTac sabWoTa sisxlis samarTlis kanonmdebloba da Teoria 
imTaviTve erTxmad aRiarebs.28 

TavianTi sazogadoebrivi mniSvnelobiT aucilebeli mogerieba da 
ukiduresi aucilebloba gansxvavdeba sxva garemoebebisagan, romlebic 
sisxlissamarTlebriv pasuxismgeblobas gamoricxaven. amgvar sxva 
garemoebebs sabWoTa sisxlis samarTlis kanonmdebloba ar gamoyofs 
calke jgufad, isini gabneulia saqarTvelos ssr  sisxlis samarTlis 
kodeqsis sxvadasxva muxlSi. magaliTad: arabraleuloba (mux. 3), 
mcirewlovneba (mux.12).29 

T. SavguliZis SexedulebiT, sazogadoebrivi saSiSroebis 
gamomricxvel garemoebaTagan sisxlis samarTlis kanoniT 
mosawesrigebel sagans, im droisaTvis warmoadgenda mxolod 
aucilebeli mogerieba, moqalaqis mier damnaSavis Sepyroba da 
ukiduresi aucilebloba.30 

                         
26 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 21. 
27 Советское Уголовное  Право. М. 1981,  gv. 207. 
28 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 22. 
29 iqve, gv. 23. 
30 iqve, gv. 31. 
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rogorc am mokle istoriulma gadaxvevam dagvanaxa, sabWoTa dros 
moqmed sisxlis samarTlis kodeqsSi gadmocemuli garemoebani ar iyo 
srulyofilad sistematizebuli. 

1960 wlis kodeqsi cnobda mxolod sazogadoebrivi saSiSoebis 
(dRevandeli terminologiiT – marTlwinaaRmdegobis) gamomricxvel 
garemoebebs.31 

Mmisgan gansxvavebiT, dRes moqmed 1999 wlis ssk-Si rogorc 
marTlwinaaRmdegobis, aseve bralis gamomricxvel garemoebas Tavisi 
gansazRvruli adgili ukavia da isini Semdegnaerad arian 
formulirebulni: Tavi VIII Seexeba marTlwinaaRmdegobis 
gamomricxvel garemoebebs. marTlwinaaRmdegobis gamomricxvel 
garemoebebad unda miviCnioT is garemoebebi, romlebic mimarTulia 
samarTlebrivi sikeTis obieqturi, realuri dacvisaken. esenia: 
aucilebeli mogerieba (mux. 28), damnaSavis Sepyroba (mux. 29), 
ukiduresi aucilebloba (mux. 30), marTlzomieri riski (mux. 31) da 
marTlwinaaRmdegobis gamomricxveli zekanonuri garemoebebi: (mux. 32), 
rogorebic arian dazaralebulis Tanxmoba, dazaralebulis savaraudo 
Tanxmoba, movaleobaTa kolizia da sxva. ssk-is IX Tavi ki eTmoba 
bralis gamomricxvel da Semamsubuqebel garemoebebs. Aaq Sedis: 
Seuracxaoba asakis gamo (mux. 33),  Seuracxaoba fsiqikuri daavadebis 
gamo (mux. 34),  SezRuduli Seracxadoba (mux. 35), Secdoma (mux. 36), 
brZanebis an gankargulebis Sesruleba (mux. 37), bralis gamomricxveli 
zekanonuri garemoebebi (mux. 38), rogoric SeiZleba iyos tragikuli 
kolizia da sxva.  

qarTul sisxlis samarTlis literaturaSi wamodgenilia 
marTlwinaaRmdegobis gamomricxveli garemoebebis kidev ufro 
detaluri da zedmiwevniTi gradacia Semdeg jgufebad: 

1.  ukiduresi mdgomareobiT gamowveuli garemoebebi:  
a)  aucilebeli TviTdacva aucilebeli  mogeriebis dros; 
b)  aucilebeli daxmareba aucilebeli  mogeriebis dros; 
g)    defenziuri ukiduresi aucilebloba; 
d)   agresiuli ukiduresi aucilebloba. 
2.    RirebulebaTa kolizia interesTa koliziis gareSe: 
a)  dazaralebuli Tanxmoba; 
b)  dazaralebulis savaraudo Tanxmoba; 
g)    samedicino samkurnalo xelyofa; 
d)    aRmzrdelobiTi xasiaTis xelyofa. 
 3.    movaleobaTa kolizia. 
 4.   samoxeleo da sxva samsaxurebrivi valdebulebebis 

Sesruleba. 
 5.    damnaSavis da sxva pirTa Sepyroba (dakaveba), dapatimreba.32 

                         
31 gamyreliZe o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, zogadi 
nawili, Tb., 2005, gv. 240. 
32 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, Tb., 2008, gv. 192-193; 
analogiuri klasifikacia ix. H. Fuchs, Osterreichisches Strafrecht, At. I, me-6 gam., 2004, gv. 123.  
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 m. turava aRniSnavs, rom pasuxismgeblobis gamomricxvel 
garemoebaTa aseT dayofas ar icnobda arc Zveli kodeqsi da arc 
qarTuli sisxlis samarTlis Teoria. Ggasuli saukunis 90-iani wlebis 
bolos o. gamyreliZem saqarTvelos sisxlis samarTlis kodeqsis 
SemuSavebis dros warmoadgina zogadi nawilis alternatiuli proeqti 
(ix. o. gamyreliZe, brZola samarTlebrivi saxelmwifosaTvis, 1998, gv. 
267-284)., romelSic germanuli sisxlis samarTlis analogiurad 
qarTul sisxlis samarTlis mecnierebaSi pirvelad SemogvTavaza 
aseTi orkvaliani dayofa, rac aisaxa dRes moqmed sisxlis samarTlis 
kodeqsSi.  

Aarsebobs ori saxis marTlwinaaRmdegoba: formaluri da 
materialuri.  

saxelmwifoSi marTlwesrigis uzrunvelyofis mizniT 
kanonmdebeli adgens zogadi xasiaTis savaldebulo qcevis wesebs. 
zogierTi maTgani aris amkrZalavi (magaliTad, adamianis sicocxlis 
mospobis akrZalva mkvlelobis SemadgenlobaSi, ssk-is 108-e muxli) an 
mavalebeli (magaliTad, gadaudebeli daxmarebis gawevis valdebuleba 
dauxmareblobis SemadgenlobaSi, ssk-is 129-e muxli). es akrZalvebi da 
valdebulebebi qmedebis Semadgenlobis formiT mocemulia sisxlis 
samarTlis kodeqsis kerZo nawilSi. swored am Semadgenlobebis 
ganxorcieleba, maSasadame, maTi Sesabamisi qmedebis Sesruleba 
warmoadgens formalur marTlwinaamdegobas. 

Fformalurad marTlsawinaaRmdego moqmedeba an umoqmedeba 
imavdroulad yovelTvis ar warmoadgens sisxlissamarTlebriv 
umarTlobas, vinaidan arsebobs mTeli rigi garemoebebi, romelTa 
arsebobis SemTxvevaSi qmedebis Semadgenlobis Sesabamisi moqmedebis an 
umoqmedebis ganxorcieleba ar SeiZleba miCneul iqnes  marTlwesrigis 
xelyofad (e.w. marTlwinaaRmdegobis gamomricxavi garemoebebi). 

vinc adamians  ganzrax sicocxles mouspobs, moqmedebs 
formalurad marTlsawinaaRmdegod, magram Tu es qmedeba 
ganxorcielda aucilebeli mogeriebis mdgomareobaSi, roca piri Tavs 
icavda yaCaRuri Tavdasxmisagan, igi unda CaiTvalos marTlzomierad. 
qmedeba mxolod maSin aris materialurad marTlsawinaaRmdego, roca 
igi marTlwinaaRmdegobis gamomricxveli arc erTi garemoebiT ar 
SeiZleba iqnes gamarTlebuli. sisxlissamarTlebrivi umarTloba 
arsebobs swored mxolod materialuri  marTlwinaaRmdegobis 
ganxorcielebis SemTxvevaSi.  

maSasadame, danaSaulis ori niSnis – qmedebis Semadgenlobis da 
marTlwinaaRmdegobis arseboba erTobliobaSi niSnavs 
sisxlissamarTlebrivi umarTlobis ganxorcielebas 
(sisxlissamarTlebrivi umarTlobis cnebaze ix. Oo. GgamyreliZe, 
sisxlissamarTlebrivi umarTlobis problema da Tanamonawileobis 
dasjadobis safuZveli, 1989, gv. 124-138).  
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marTlsawinaaRmdego SeiZleba iyos mxolod adamianis qceva. 
cxovelebisa da bunebis movlenebisagan momdinare safrTxe, romelmac 
adamianis nebis an daudevrobis gareSe gamoiwvia sisxlis samarTliT 
daculi samarTlebrivi sikeTis xelyofa, ar SeiZleba warmoadgendes 
marTlsawinaaRmdegos.  

qmedebis marTlwinaaRmdegoba aucileblad obieqturad unda 
arsebobdes. Tu piri mxolod mis warmodgenaSi fiqrobs, rom is 
marTlsawinaaRmdegod moqmedebs, sinamdvileSi ki misi qmedeba 
realurad aseTs ar warmoadgens, is Cadis mxolod moCvenebiT 
danaSauls, risTvisac igi saerTod ar daisjeba.33 

marTlwinaaRmdegobis gamomricxveli garemoebis safuZvelze piris 
gaTavisufleba niSnavs mis gamarTlebas, vinaidan sisxlis samarTlis 
saproceso kodeqsis 28-e muxlis pirveli nawilis “b” qvepunqtisa da 
504-e muxlis me-3 nawilis “b” qvepunqtis mixedviT, 
marTlwinaaRmdegobis ararseboba gamamarTlebeli ganaCenis dadgenis 
safuZvelia, xolo bralis gamomricxveli garemoebebis safuZvelze 
piris gaTavisufleba niSnavs  patiebas mis mier  Cadenili 
marTlsawinaaRmdego qmedebisaTvis. Bbralis ararsebobis SemTxvevaSi, 
sisxlis samarTlis saproceso kodeqsis 28-e muxlis me-2 nawilidan 
gamomdinare, sisxlissamarTlebrivi devna ar daiwyeba, xolo 
dawyebuli Sewydeba aramareabilitirebeli safuZvliT. es exeba 
rogorc bralis gamomricxvel iseT garemoebas, rogoricaa 
Seuracxaoba asakis gamo, aseve ssk-is 36-38-e muxlebiT 
gaTvaliswinebul garemoebebs.34 

marTlwinaaRmdegobis gamomricxveli garemoebis arseboba niSnavs: 
qmedebis Camdeni pirisaTvis: rom mas ar ekisreba rogorc  

sasjeli, aseve sxva sisxlissamarTlebrivi iZulebiTi RonisZieba, 
vinaidan sasjelisagan gansxvavebiT, am RonisZiebis dakisrebisaTvis 
aucilebelia minimum qmedebis Semadgenlobis marTlsawinaaRmdegod 
ganxorcieleba. 

TanamonawilisaTvis: rom igi ar SeiZleba daisajos, radgan 
dasjadi Tanamonawileoba SeiZleba mxolod ganzraxi 
marTlsawinaaRmdego qmedebis CadenaSi (Tanamonawileobis e.w. 
aqcesoruli Teoria). 

dazaralebulisaTvis: rom mas ar aqvs marTlzomieri qmedebis 
mimarT aucilebeli mogeriebis ufleba. TviT dazaralebulis 
moqmedeba iqneba marTlsawinaaRmdego, Tu is marTlzomieri qmdebisgan 
daicavs Tavs da amiT samarTlebriv sikeTes daazianebs. 

bralis gamomricxveli garemoebebis arsebobis dros, 
marTlwinaaRmdegobis gamomricxvel garemoebebTan SedarebiT, gvaqvs 
gansxvavebuli mdgomareoba:  

1)   marTlsawinaaRmdegod, magram arabraleulad moqmedi piris 
mimarT SeiZleba iZulebiTi RonisZiebis gamoyeneba, vinaidan misi 
                         
33 turava m., sisxlis samarTali, dasax. naSr., Tb., 2008, gv. 184-186. 
34 iqve, gv. 187. 
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moqmedeba marTlsawinaaRmdegoa, miuxedavad imisa, rom mis mimarT ar 
SeiZleba sasjelis gamoyeneba. 
 2)  arabraleuli qmedebis CadenaSi Tanamonawileoba dasjadia 
(Tanamonawileobis e.w. limitirebuli aqcesoruloba). 
Tanamonawileobis dasjadobisaTvis aucilebelia qmedebis 
Semadgenlobis Sesabamisi da marTlsawinaaRmdego qmedebis Cadena 
amsruleblis mier. Tu ar aris Cadenili ZiriTadi qmedeba 
marTlsawinaaRmdegod, maSin arc organizatori, wamqezebeli da 
damxmare daisjebian, xolo marTlsawinaaRmdego qmedebis Cadenis 
SemTxvevaSi TiToeuli monawile pasuxs agebs sakuTari individualuri 
bralisaTvis. 
 3)  arabraleulad moqmedi piris (magaliTad, suliT 
avadmyofis) Tavdasxmis mogerieba aucilebeli mogeriebiT dasaSvebia. 
iZulebiTi sapatiebeli ukiduresi aucilebloba, marTalia, 
gamoricxavs brals (ssk-is 38-e muxli) da ara marTlwinaaRmdegobas, 
magram aucilebeli mogeriebis ufleba SezRudulia iZulebiT moqmedi 
piris aSkara arabraleulobis SemTxvevaSi.  magaliTad, a. sicocxlis 
mospobis realuri muqariT aiZulebs b.-s moklas g. orive, rogorc a., 
aseve b., moqmedeben aramarTlzomierad, ris gamoc warmoiSoba maT 
mimarT aucilebeli mogeriebis ufleba. amasTan, SesaZlebelia b.-s 
moqmedeba, garkveul SemTxvevaSi, CaiTvalos sapatiebeli  ukiduresi 
aucileblobis mdgomareobaSi Cadenisad (ssk-is 38-e muxli). marTalia, 
aseTi mdgomareoba ar gamoricxavs aucilebeli mogeriebis uflebas, 
radgan TviT iZulebiT moqmedi aris safrTxis wyaro, magram Tu es 
SesaZlebelia da efeqturia, Tavdacvis miznis misaRwevad, aucilebeli 
mogeriebis ufleba unda ganxorcieldes ara b.-s, aramed a.-s mimarT. am 
SemTxvevaSi arsebobs aucilebeli mogeriebis uflebis SezRudvis 
socialur-eTikuri farglebi.35 

m. turava, exeba ra aucilebeli mogeriebis uflebis socialur-
eTikuri SezRudvebis momentebs, romelsac xuT sxvadasxva jgufad 
warmogvidgens, maT Soris gamohyofs SemTvevas, romelic 
arabraleulad, Seuracxadi piris mxridan warmomaval Tavdasxmas 
Seexeba da aRniSnavs: “arabralunariani, maT Soris Seuracxadi, piris 
mxridan xelyofis dros aucilebeli mogeriebis ufleba SezRudulia. 
piri aseT Tavdasxmas SeZlebisdagvarad Segnebulad unda ganeridos, 
amasTan, xelmyofis mimarT gamoyenebuli unda iqnes SeZlebisdagvarad 
meti defenziuri (TavdacviTi), vidre agresiuli (zianis miyenebeli) 
moqmedebebi.Aam jgufSi unda moviazroT bavSvis, fsiqikurad 
avadmyofis an mTvrali adamianis moqmedeba, romelic aris Seuracxad 
an SezRuduli Seracxadobis mdgomareobaSi. Aaqve unda ganvixiloT 
e.w. iZulebiTi ukiduresi aucileblobis SemTxveva, romelic 
warmoadgens ara marTlwinaaRmdegobis, aramed bralis gamomricxvel 
sapatiebel garemoebas (iohanes veselsi)”.36 

                         
35 turava m., sisxlis samarTali, dasax. naSr., Tb., 2008, gv. 188-189. 
36 iqve, gv. 212-213. 
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Tanmdevi SedegiT kvalificirebuli ganzraxi deliqtis dros (ssk-
is 11-e muxli), romelSic qmedeba ganzrax xorcieldeba, xolo Sedegi 
gaufrTxileblobiT dgeba, ganzraxi qmedebis marTlzomierebis dros 
gaufrTxilebeli Sedegic marTlzomierad unda CaiTvalos. Ees 
sakiTxi aqtualuria ara marto aucilebeli mogeriebis, aramed aseve 
sxva garemoebebisTvisac (magaliTad, dazaralebulis Tanxmobis dros, 
roca operaciisas gaufrTxileblobiT pacientis sikvdili dgeba).37 

marTlwinaaRmdegoba obieqturi kategoriaa, romelic pirs 
subieqturadac unda hqondes Secnobili. es imas niSnavs, rom 
aucilebeli mogeriebis dros Tavdasxma unda iyos obieqturad, 
realurad saSiSi da amasTan, momgeriebels subieqturad unda hqondes 
Tavdacvis mizani. obieqturi da subieqturi momentebis erToblioba 
gansazRvravs marTlwinaaRmdegobis gamomricxvel sxva garemoebaTa 
Sinaarssac, ris gamoc marTlwinaaRmdegobis gamomricxvel yvela 
garemoebas aqvs erTnairi ZiriTadi struqtura, romelic gulisxmobs 
marTlwinaaRmdegobis gamomricxveli obieqturi da subieqturi 
niSnebis erTobliobas. 

Zveli klasikuri sistemiTa da umciresobis poziciiT, ar arsebobs 
marTlwinaaRmdegobis gamomricxveli garemoebebis subieqturi 
elementebi. Aam TeoriiT, magaliTad, Tu piri obieqturad Tavs icavs 
realuri xelyofisagan, igi imyofeba aucilebeli mogeriebis 
mdgomareobaSi, miuxedavad imisa, mas subieqturad Secnobili aqvs Tu 
ara misi es mdgomareoba. 

m. turava samarTlianad ar eTanxmeba am pozicias, radgan Tvlis, 
rom marTlwinaaRmdegobis gamomricxveli garemoebis subieqturi 
elementis arsebobis gareSe ar arsebobs gamarTleba.  

erTi SexedulebiT, im SemTxvevaSi, roca pirovnebas subieqturad 
ar aqvs Secnobili marTlwinaaRmdegobis gamomricxveli garemoebis 
viTarebis arseboba, igi daisjeba damTavrebuli danaSaulisaTvis, 
xolo meore SexedulebiT, romelsac araerTi avtori uWers mxars, am 
SemTxvevaSi obieqturad arsebuli marTlzomieri viTarebis gamo, unda 
moxdes mcdelobis analogiis gamoyeneba. Aam ukanasknel pozicias 
mxars uWeren iseTi cnobili avtoritetebic, rogoricaa magaliTad, 
hans-hainrix ieSeki, Tomas vaigendi (ix. H.-H. Jescheck/T. Weigend, Lehrbuch 
des Strafrechts, Allgemeiner Teli, me-5 gamocema, 1996, gv. 329-330), giunter 
iakobsi (ix. G. Jakobs, Strafrecht, Allgemeiner Teil, me-2 gamocema, 1996, gv. 361) 
da sxvebi.  

Ppirveli poziciis mimdevrebi miiCneven, rom ar aris Sesrulebuli 
gamarTlebisaTvis aucilebeli winapirobebi, radgan piri moqmedebda 
aucilebeli mogeriebis viTarebis codnisa da Tavdacvis miznis 
gareSe, ris gamoc damTavrebuli danaSaulis marTlwinaaRmdegoba 
saxezea.  

                         
37 turava m., sisxlis samarTali, dasax. naSr., Tb., 2008, gv. 189-190. 
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meore poziciis mimdevrebi subieqturi elementis kompensacias 
nawilobriv marTlzomierebis obieqturi mdgomareobiT adgenen, ris 
gamoc analogiiT mcdelobis konstruqcias iyeneben, ris Sedegadac 
Sedegis obieqtur Seracxvas ar axdenen.38 A 

avtoris azri, rom igi ar eTanxmeba amgvar sisxlissamarTlebriv 
fiqcias, vinaidan Teoriulad ufro dasabuTebulad Mpirveli poziciis 
warmomadgenelTa azri miaCnia, CemTvis, aseve sruliad misaRebi da 
gaziarebadia.  

m. turava svams kiTxvas, Tu rogoria TviT marTlwinaaRmdegobis  
gamomricxveli garemoebis subieqturi elementis stuqtura.Aanu, 
sakmarisia mxolod imis codna, rom arsebobs aucilebeli mogeriebis 
mdgomareoba, Tu aseve saWiroa Tavdacvis survili?  

avtorTa didi nawili sakmarisad miiCnevs marTlwinaaRmdegobis  
gamomricxvel obieqturi situaciis mxolod codnas. avtorTa meore 
jgufi ar eTanxmeba am pozicias da kognitur elementTan (codna) 
erTad aucileblad miiCnevs voluntaturi elementis (nebeloba, 
Tavdacvis survili) arsebobas.   

ar arsebobs gamarTleba ara marto gamarTlebis subieqturi 
elementis ararsebobisas, aramed aseve marTlwinaaRmdegobis 
gamomricxveli obieqturi Semadgenlobis arsebobis gareSe. Tu, 
magaliTad, piri fiqrobs, rom imyofeba aucilebeli mogeriebis 
situaciaSi da igeriebs Tavdamsxmels, romelic misi warmodgeniT 
safrTxes uqmnis mis an sxvis sicocxlesa da janmrTelobas, 
sinamdvileSi ki ar arsebobs aucilebeli mogeriebis mdgomareoba an 
aucilebeli mdgomareobiT gamowveuli moqmedeba, aucilebeli 
mogerieba gamoiricxeba. aseTi qmedeba aris marTlsawinaaRmdego. aseT 
SemTxvevaSi bralis etapze unda Semowmdes e.w. Secdoma 
marTlwinaaRmdegobis gamomricxveli viTarebis faqtobriv 
garemoebasTan dakavSirebiT (magaliTad, e.w. moCvenebiTi mogeriebis 
dros).39 moCvenebiTi mogeriebis dros Tu piri cdeba 
marTlwinaaRmdegobis gamomricxveli garemoebebis arsebobasTan 
dakavSirebiT, igi SeiZleba daisajos mxolod gaufrTxilebeli 
danaSaulis CadenisaTvis.40 

Tanamedrove qarTul sisxlis samarTalSi marTlwinaamdegobis 
gamomricxvel garemoebebs Soris arsebuli rangireba pirvelad 
warmoaCina m. turavam, romelic Semdegnairad gamoiyureba: aucilebeli 
mogerieba aris specialuri ukidures aucileblobasTan SedarebiT. 
samoqalaqo-samarTlebriv ukidures aucileblobas upiratesoba 
eniWeba, sisxlissamarTlebriv ukidures aucileblobasTan SedarebiT. 
umoqmedebiT Cadenil deliqtebSi marTlzomier movaleobaTa kolizias 
aqvs upiratesoba, vidre marTlzomier ukidures aucileblobas.41 

                         
38 turava m., sisxlis samarTali, dasax. naSr., Tb., 2008, gv. 190-191. 
39 iqve, gv. 191-192. 
40 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, Tb., 2005, gv. 92. 
41 turava m., sisxlis samarTali, dasax. naSr., Tb., 2008, gv. 194. 
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daskvnis saxiT, SegviZlia miviCnioT, rom pasuxismgeblobis 
gamomricxveli garemoebebis orkvaliani sistemis SemoRebam qarTul 
sisxlis samarTalSi gacilebiT naTeli da advilad 
dasaregulirebeli gaxada, rogorc qmedebis Camdeni piris, ise 
Tanamonawilis da dazaralebulis uflebebis, samarTlebrivi 
mdgomareobisa da dasjis sakiTxi. vfiqrob, interess moklebuli ar 
unda iyos gamamarTlebeli da sapatiebeli garemoebebis gamijvnis, 
maTi samarTlebrivi Sefasebis da iuridiuli Sedegebis sakiTxis 
garkveva anglo-saqsur sisxlis samarTalSi, vinaidan  iq arsebuli 
garkveuli garemoebani sruliad ucxoa qarTuli sisxlis 
samarTlisaTvis. EmimaCnia, rom am garemoebebze yuradReba unda 
gavamaxviloT, vinaidan isini SesaZleblobas iZlevian davfiqrdeT 
Cvens kodeqsSi arsebul marTlwinaaRmdegobisa da bralis 
gamomricxvel garemoebebis CamonaTvalis sisruleze da dasaSveb 
sakanonmdeblo cvlilebaze. 

$ 2. pasuxismgeblobis gamomricxveli garemoebebi saerTaSoriso 
materialuri sisxlis samarTlis mixedviT 

anglo-saqsuri tipis ojaxis sisxlis samarTalSi damkvidrebuli 
pasuxismgeblobis gamomricxveli garemoebebis uSualod kvleva-
gaanalizebamde, aucileblad mimaCnia, Sevexo sisxlissamarTlebrivi 
pasuxismgeblobisagan ganmaTavisuflebel garemoebebs saerTaSoriso 
materialuri sisxlis samarTlis mixedviT.  

saerTaSoriso sisxlis samarTalSi aseT garemoebaTa SemoReba 
moxda sisxlis samarTlis saerTaSoriso sasamarTlos statutiT. 
amasTan, igi ar axdens pasuxismgeblobis gamomricxvel garemoebaTa 
dayofas marTlwinaaRmdegobisa da bralis gamomricxvel garemoebebad.  

romis  statutis 31-e muxli eZRvneba sisxlissamarTlebrivi 
pasuxismgeblobisagan ganTavisuflebis safuZvlebs sisxlis 
samarTlis saerTaSoriso sasamarTlos iurisdiqciis farglebSi. 
statutiT gaTvaliswinebuli pasuxismgeblobisgan  ganmaTavisuflebel  
garemoebaTa didi umravlesoba aseve aRiarebulia umravles erovnul 
samarTlebriv sistemebSi, aseve adreul saerTaSoriso sisxlis 
samarTalSi. amasTan, saxelmwifoebs SeuZliaT, srul SesabamisobaSi 
moiyvanon TavianTi kanonmdebloba romis statutis debulebebTan, 
Tumca statuti am valdebulebas ar akisrebs saxelmwifoebs, magram es 
unda moxdes samarTalwarmoebis unifikaciis mizniT. erovnuli 
sisxlis samarTlis kanonmdeblobiT gaTvaliswinebuli 
pasuxismgeblobis gamomricxveli garemoebebi pirs ar unda aZlevdnen 
saSualebas, Tavidan aicilos sisxlissamarTlebrivi pasuxismgebloba 
qmedebisTvis, rac sisxlis samarTlis saerTaSoriso sasamarTlos 
statutiT danaSauladaa gamocxadebuli.  

piris dasjadobis gamomricxveli garemoebebi mocemulia romis 
statutis 26-e, 27-e, 29-e da 31-e - 33-e muxlebSi.  
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statuti, erTi mxriv, adgens, rom sasamarTlos ar aqvs araviTari 
iurisdiqcia im piris mimarT, vinc qmedebis Cadenis dros 18 wlis 
asaks ar iyo miRweuli (gansjadoba bralunarianobidan gamomdinare, 
26-e muxli). Mmeore mxriv, gamarTlebisa da patiebis garemoebebis 
saxiT, statutis 31-e - 33-e muxlebSi, yovelgvari diferenciaciis 
gareSe, mocemulia aucilebeli mogeriebis (31-e muxlis pirveli 
abzacis “c” qvepunqti), iZulebiTi ukiduresi aucileblobis (31-e 
muxlis pirveli abzacis “d” qvepunqti), sulieri avadmyofobisa da 
simTvralis gamo arabralunarianobis (31-e muxlis pirveli abzacis “a” 
da “b” qvepunqtebi), faqtobrivi da samarTlebrivi Secdomis (32-e 
muxli), brZanebis Sesrulebis (33-e muxli) samarTlebrivi Sedegebi.  

amasTan, sisxlis samarTlis saerTaSoriso sasamarTlos 
iurisdiqciaSi Semaval danaSaulebze ar vrceldeba xandazmulobis 
vadebis gamoyenebis principi (muxli 29), aseve araviTari 
samsaxurebrivi mdgomareoba an imuniteti ar aTavisuflebs pirs am 
sasamarTlos iurisdiqciisagan (muxli 27-e). 

statutis 31-e muxlis me-3 punqti yuradRebas amaxvilebs 
pasuxismgeblobis gamomricxvel e. w. zestatutur garemoebebze, 
marTalia, ar axdens diferenciacias marTlwinaaRmdegobisa da bralis 
gamomricxvel garemoebebs Soris, magram uTiTebs, statutis 21-e 
muxlze, romelSic aRniSnulia, rom statutTan erTad gamoiyeneba 
erovnuli Sidasaxelmwifoebrivi samarTlebrivi sistemebidan aRebuli 
samarTlis zogadi principebi.  

rogorc vxedavT, romis statuti  ar axdens pasuxismgeblobis 
gamomricxvel garemoebaTa dayofas marTlwinaaRmdegobisa da bralis 
gamomricxvel garemoebebad. Tumca, aseve unda aRiniSnos is faqtic, 
rom statutiT gaTvaliswinebul pasuxismgeblobisgan 
ganmaTavisuflebel garemoebaTa didi umravlesoba aseve aRiarebulia 
umravles erovnul samarTlebriv sistemebSi. statutis maxasiaTebel 
niSans warmoadgens debuleba, rom sasamarTlos araviTari 
iurisdiqcia ar gaaCnia im piris mimarT, visac  qmedebis Cadenis 
droisaTvis ar Sesrulebia 18 weli.42  

$ 3. pasuxismgeblobis gamomricxveli garemoebebi, anu gamarTleba 
da patieba anglo-saqsuri tipis ojaxis sisxlis samarTalSi 

miuxedavad imisa, rom sxvadasxva samarTlis ojaxis qveynebSi 
sisxlissamarTlebrivi pasuxismgeblobis gamoricxvis gansxvavebuli 
faqtorebi funqcionireben, aseTi gamoricxvis safuZveli samarTlis 
orive sistemisaTvis mainc saerTo mizezebSi unda veZeboT.  

TiTqmis yvela sisxlis samarTlis doqtrinis safuZvelze 
SeiZleba SevniSnoT, rom arsebobs pasuximgeblobis daukisreblobis 
obieqturi da subieqturi mizezebi.43 es gansxvaveba praqtikuli da 

                         
42 turava m., sisxlis samarTali, dasax. naSr., Tb., 2008, gv. 194-196. 
43 anglo-saqsebi “patiebas” uwodeben pasuxismgeblobisgan gaTavisuflebis subieqtur 
mizezebs. safrangeTSi 1810 wlis sisxlis samarTlis kodeqsis Tanaxmad, am sityvas 

 29



samecniero TvalsazrisiT sainteresoa, Tundac kritikis miuxedavad, 
vinaidan obieqtur mizezebs subieqturobis elferi dakravs (Camdens 
unda sjerodes, rom imoqmedos Tavis gamarTlebis CarCoebSi) da 
subieqtur mizezebs, nawilobriv obieqturi buneba aqvs. gamarTlebis 
obieqturi mizezebi TiTqmis erTnairad aris warmodgenili yvela 
samarTalSi. yvelgan miRebulia ufleba da nebarTva, aucilebeli 
mogerieba da ukiduresi aucileblobis mdgomareoba.44 

romanul-germanuli qveynebis kodeqsebSi ar aris gansxvaveba 
pasuxismgeblobis acilebis obieqtur da subieqtur  mizezebs Soris,45 
magram maT Zalze dawvrilebiT exeba doqtrina.Yyvela avtori 
aRniSnavs am ori tipis mizezTa arsebobas, Tumca gamoyenebuli 
terminebi icvleba da zogjer erTi garemoeba sxvadasxvanairad aris 
Sefasebuli sxvadasxva qveynis samarTalSi. germanuli doqtrina 
upirispirebs “antisamarTlebriobis gamoricxvas”(aucilebeli 
mogerieba) “arabraleulobis mizezebs”.46 

saerTo samarTalSi, zogi avtori Semoifargleba saubriT dacvis 
saSualebebze “defences” an saSualebebze, romelTa meSveobiT 
uaryofilia  braldebulis actus reus an mens rea. aRniSnulis gamo, 
ganurCevlad xdeba iseTi gansxvavebuli mizezebis dajgufeba, 
rogorebic aris: kanonis ugulebelyofa, intoqsikacia, aucilebeli 
mogerieba, ukiduresi aucilebloba, iZuleba, arasrulwlovaneba da 
fsiqikuri daavadeba.47 sxva avtorebi, piriqiT zedmiwevniT zustni 
arian. Ppirvel rigSi imitom, rom erTmaneTisagan ansxvaveben sisxlis 
samarTlis sasjeliT dasjis SesaZleblobis aRmkveT garemoebebs -  
(arasrulwlovaneba, suliT avadmyofoba) da “general defences” - (iZuleba, 
ukiduresi aucilebloba, aucilebeli mogerieba), meorec imitom, rom 
ukanasknelTa Soris gamoarCeven or kategorias: patiebis, romelic 
auqmebs braldebulis braleulobas, rogorc, magaliTad, iZulebis 
SemTxvevaSi da  gamarTlebis mizezebisa, rodesac qmedeba kanonieria: 
magaliTad, aucilebeli mogerieba. Sedegad, Tanamonawile, romelic 
exmareba pirs, romelsac epatia, pasuxismgebeli rCeba, magram misi 
gamarTlebis SemTxvevaSi, Tanamonawile aRar aris pasuxismgebeli.48 es 

                                                                             
sxva mniSvneloba hqonda, vinaidan Seicavda bralis aRiarebas, sasjeli msubuqdeboda 
(Semamsubuqebeli patieba) an uqmdeboda (absoluturi patieba). 1994 wlis axal 
kodeqsSi saubaria sasjelis Semsubuqebisa da gauqmebis mizezebze. 
44 pradeli J., dasax. naSr., 1999, gv. 213. 
45 1975 wlis germanul sisxlis samarTlis kodeqsSi arsebobs gansxvaveba _ Tumca 
arc ise naTeli _ erTis mxriv, Secdomas, arasrulwlovanebas da fsiqikur 
daavadebas Soris, rasac uwodeben “dasjad maxasiaTebels” da meores mxriv, 
“legitimuri Tavdacvis aucileblobis garemoebas” Soris. 
46 pradeli J., dasax. naSr., 1999 gv. 212. 
47uiliamsi g., Criminal Law, gv. 451 da momd., londoni, 1983; ix. agreTve Hall J., “General 
Principles of Criminal Law”, gv. 323 da momd., indianapolisi, 1947; “inglisis sisxlis 
samarTlis Sesavali”, m. anselis da l. raziniviCis xelmZRvanelobiT, gv. 54 da momd, 
1959. 
48  Allen  Michel  J.,  “ Textbook on Criminal Law”,  gv. 134 da 135, London, 1991. 
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gansxvaveba patiebas (subieqturi) da gamarTlebas (obieqturi) Soris 
Zalze zustad aris miTiTebuli kanadur doqtrinasa49 da kanadis 
uzenaesi sasamarTlos saqmianobaSi.50 

saWmlisa da wylis gareSe didi xnis zRvaSi yofnis Semdeg, 
dadlim da stefensma gadawyvites moeklaT da SeeWamaT iunga parkeri, 
risi wyalobiTac gadarCnen da amis Sedegad  mkvlelobaSi  daedoT 
brali. inglisurma sasamarTlom uaryo mcdeloba imisa, rom 
gamoeZebna saerTo samarTalSi bralis gamomricxveli garemoebebis 
cnobis safuZveli qmedebis Cadenisas ukidures, eqstremalur 
situaciebSi.  

 dedofalma mxari dauWira im droisaTvis farTod gavrcelebul 
mosazrebas imis Sesaxeb, rom arvis SeuZlia, daadanaSaulos 
mezRvaurebi, gemis daRupvisas dazaralebulebi, romlebic 
iswrafvodnen ra Tavis gadasarCenad, mimarTes usamarTlo 
saSualebebs. dedofalma sasamarTlos mier gamotanili sikvdiliT 
dasjis ganaCeni Secvala 6 Tviani patimrobis vadiT.  

germaniis samarTali sxva mimarTulebiT viTardeboda. i.Kkantis 
mier ganxilulma, gemis daRupvisas ficarTan dakavSirebulma 
situaciam, gavlena iqonia germaniis 1871 wlis  sisxlis samarTlis 
kodeqsis proeqtze. aRniSnuli kodeqsis proeqtis $ 54. Seicavda 
sakmaod naTel debulebas piradi (sapatiebeli) ukiduresi 
aucileblobis Sesaxeb, romelic gaxda bismarkis mefobis erovnuli 
iurisprudenciis qvakuTxedi.  

iuridiul literaturaSi “aucileblobis”  ganmarteba daiwyo ise, 
rogorc is ganimarta i. kantis mier, xolo rogorc faqtori, romelic  
ar gamoricxavda qmedebis marTlsawinaaRmdego xasiaTs, mainc 
anTavisuflebda braldebuls, vinaidan mxedvelobaSi iRebda aseTi 
aucilebeli qmedebis iZulebiT xasiaTs.  

me-19 saukunis bolodan anglo-amerikuli da germanuli samarTali 
sxvadasxva gziT wavidnen aucileblobis, rogorc braleulobis 
gamoricxvis safuZvlis ganmartebisas.51 

inglisuri kanonmdebloba ar Seicavs garemoebaTa CamonaTvals, 
romelic gamoricxavs sisxlissamarTlebriv pasuxismgeblobas. 
miuxedavad amisa, saerTo samarTali mainc aRiarebs gansazRvrul 
SemTxvevebSi mens rea-s ararsebobas (ama Tu im formiT) iseTi 
garemoebebis arsebobisas, rasac eyrdnoba dacvis mxare 
sisxlissamarTlebrivi   pasuxismgeblobisagan  Tavis aridebisaTvis. 

                         
49 Colvin E., “Principles of Criminal Law”, me-2 gam., gv, 196. 1991; J. Fortin et L. Vaiu “zogadi 
sisxlis samarTlis traqtati”, gv. 195, monreali, 1982. 
50 Perkas-is saqme, RCS 232-246, 1984. mosamarTle diksoni werda:”sisxlis samarTlis 
Teoria erTmaneTisagan ganasxvavebs “gamarTlebas” da “patiebas”. “gamarTleba” 
uzustobis bunebas arTmevs qmedebas, romelic teqnikurad xels uwyobs danaSauls.… 
sapirispirod, “patieba” ZalaSi tovebs qmedebis arazust bunebas, magram miuTiTebs 
danaSaulis Cadenis garemoebebze, romlebic ar SeiZleba  amsrulebels Seeracxos”. 
51 Флетчер Дж., Наумов А. В.,  dasax. naSr., Москва, Юристъ, 1998 gv. 329-330. 
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am klasifikaciis Tanaxmad, sisxlissamarTlebrivi pasuxismgebloba ar 
unda dadges 3 SemTxvevaSi: 

a) rodesac ar arsebobs neba; 
b) rodesac neba ar aris mimarTuli Cadenili qmedebisadmi; 
g)  rodesac neba iTrguneba iZulebiT.52 
sisxlis samarTlis Tanamedrove kursis avtorebi  garemoebaTa 

aRwerisas, romelic gamoricxavs sisxlissamarTlebriv 
pasuxismgeblobas, principSi, emxrobian zemoaRniSnul klasifikacias, 
ramdenadac ar aris araviTari safuZveli uaryofil iqnes 
damkvidrebuli tradicia.53 

marTebulad aRniSnavs k. wiqariSvili Tavis statiaSi, rom Tu 
romanul-germanuli samarTlis sistemis  ganviTarebaSi udidesi 
wvlili sauniversiteto kedlebSi aRmocenebul samarTlis mecnierebas 
miuZRvis, meore, anglo-saqsuri  sistema Tavis umTavres masazrdoebel 
wyaros, saukuneebis manZilze naSenebi sasamarTlo precedentebidan 
Rebulobda. albaT amiT aixsneba is faqti, rom ingliselebma sisxlis 
samarTlis zogadi nawilis problemebis damuSaveba SedarebiT gvian 
daiwyes. pirveli seriozuli nabiji am mimarTulebiT gadaidga 
mxolod 1953 wels, roca gamoica inglisuri sisxlis samarTlis 
zogadi nawilis saxelmZRvanelo g. uiliamsis avtorobiT.54 

inglisur-amerikuli sisxlis samarTlis skola germanul 
samarTalSi klasikurad gamocxadebul danaSaulis samwevrovan 
struqturas ar icnobs. misTvis ucxoa germanuli doqtrinis mier 
saguldagulod  damuSavebuli marTlwinaaRmdegobis cneba, vinaidan 
saerTo samarTlis qveynebSi gabatonebuli doqtrina da sasamarTlo 
praqtika danaSaulis cnebis mxolod orwevrovan struqturas (qmedebis 
obieqturi mxare – actus reus) da (qmedebis subieqtur mxares – mens rea) 
aRiarebs.55 braldebulma SeiZleba ganaxorcielos actus reus da amasTan 
erTad mens rea-c. magaliTad,  man SeiZleba moklas adamiani, magram 
moqmedebdes aucilebeli mogeriebis mdgomareobaSi, vinaidan 
gardacvlili cdilobda mis mokvlas. aseT SemTxvevaSi, Tu saxezea 
aucilebeli mogeriebis winapirobebi, is gadaurCeba yovelgvar 
pasuxismgeblobas.56  

pasuxismgebelobis gamomricxvel garemoebebs, sisxlis 
samarTlebrivi doqtrina da sasamarTlo praqtika  erTi terminis 
“defence”-is  qveS aerTianebs, rac qarTulad “dacvas’’ niSnavs. igi 
ixmareba rogorc farTo, aseve viwro gagebiT. farTo gagebiT igi 
gulisxmobs im materialur sisxlis samarTlebriv saSualebebs, 
romlebsac braldebuli iyenebs braldebisgan Tavis dasacavad. am 

                         
52  Кенни К. C., Основы Уголовного права. – М.,  1949. gv. 52. 
53 Козочкин И. Д., Уголовное право Зарубежних стран. Общая Часть,  Омега-Л. 2003 gv. 47. 
54 Williams Glenville, Criminal Law, The General  Part , 1953. 
55  ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
56 Clarkson C.M.V and  Keating  H.M., Criminal Law:Text and Materials, Fourth Edition, London, Sweet and 
Maxwell, 1998, gv. 276. 
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gagebiT igi moicavs actus reus-is romelime elementis an mens rea-s ar 
arsebobas. (magaliTad: SemTxveva, aseve gamamarTlebeli, an sapatio 
garemoebebis arsebobasac). viwro gagebiT masSi mxolod 
gamamarTlebeli da sapatio garemoebebi moiazreba.57 

rogorc vxedavT, saerTo samarTalma, erTis mxriv, myarad 
Camoayaliba danaSaulis orwevrovani cneba da, meores mxriv,  calke 
sakiTxad gamohyo pasuxismgeblobis gamomricxvel garemoebaTa cneba.  

amis fonze, anglo-amerikul sisxlissamarTlebriv dogmatikaSi me-
20 saukunis Sua wlebSi daisva sakiTxi am or kategorias Soris 
kavSiris dadgenisaTvis. principSi, SesaZlebeli iyo samgvari midgoma: 
1. es garemoebebi miebaT an actus reus-ze, an  2. Mens rea-ze, an 3. 
danaSaulis calke, mesame elementad gamoeyoT. inglisuri sisxlis 
samarTlis Teoria swored am sami mimarTulebiT ganviTarda.58 

g. uiliamsi miiCnevs, rom actus reus Tavis TavSi moicavs 
gamamarTlebeli an sapatio garemoebebis ararsebobas, rogorc 
negatiur niSans.Aamitom, aucilebeli mogeriebis, ukiduresi 
aucileblobis an iZulebis SemTxvevaSi actus reus, anu kanonSi aRwerili 
akrZaluli qmedeba gamoiricxeba.59  

s. kadiSi miiCnevs, rom pasuxismgeblobis gamomricxveli 
garemoebebi bralis ararsebobaze miuTiTeben da gamoricxaven mens rea-
s, rogorc gasakicx fsiqikur mdgomareobas.60 sisxlissamarTlebrivi 
pasuxismgebloba SeiZleba gaanalizebuli iqnes sxvadasxvanairad. 

SesaZlebelia miviCnioT, rom braldebulma ganaxorciela actus reus 
da mens rea, magram sisxlis samarTlebrivi pasuxismgeblobis 
gamomricxveli garemoeba – “defence” warmoadgens damoukidebel, mesame 
elements. amdagvari midgoma gansakuTrebiT mosaxerxebelia maSin, 
rodesac vcdilobT avxsnaT mtkicebis tvirTis gadasvla erTi 
mxaredan meoreze, iseT samarTlebriv sistemebSi,61 sadac braldebis 
mxaris movaleobaa utyuarad amtkicos mens rea da actus reus, magram 
braldebuls ekisreba tvirTi, amtkicos, rom is moqmedebda sulieri 
daavadebis gamo Seuracxad mdgomareobaSi62 an SezRuduli 
Seracxadobisas.63 miuxedavad amisa, amgdagvari midgoma ar iqneba 
swori imisaTvis, rom  aRvweroT mtkicebis tvirTi inglisSi, sadac 
sxva SemTxvevebSi, braldebas ekisreba mTeli mtkicebis tvirTi.64 
amgvari, “saproceso analizi” aseve ar gamodgeba imisTvis, raTa 

                         
57 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381 
58 ix.iqve. 
59  Williams Glenville, dasax. naSr. 1953, gv. 57. 
60 ix. iqve. 
61 mag,. singapuri da malaizia, ix. Koch, Clarkson and Morgan, Criminal Law in Singapore and 
Malaisia: Text and Materials (1989), gv. 103. 
62 Bratty v.Att.-Gen. for Northern Ireland [1963] A. C. 386. 
63 Homicide Act 1957, s.2 (2). 
64 Woolmington v.D.P.P. [1935]; ix. Smith John amd Hogan  Brian, Criminal Law (me-8 gamoc.) 1996, gv. 
29-30. 
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gavarkvioT, Tu ra aris sisxlissamarTlebrivi pasuxismgeblobis 
namdvili safuZveli: vin, ratom da rodis unda iqnas gakicxuli da 
mieces sisxlissamarTlebriv pasuxisgebaSi Cadenili qmedebisaTvis. 

                        

Sesabamisad, “arsebiTi interpretacia” fokuss akeTebs qmedebis 
gasakicxaobaze. rac Seexeba materialur samarTlebriv 
interpretacias, sisxlis samarTlebrivi pasuxismgebloba ekisreba 
gasakicx pirs. Tu braldebuls aqvs pasuxismgeblobis gamomricxveli 
zogadi garemoeba, is ar gaikicxeba da Sesabamisad, unda 
ganTavisufldes sisxlissamarTlebrivi pasuxismgeblobisagan.65 

rogorc ukve aRvniSneT, aSS-is sisxlis samarTalSi, iseve rogorc 
sxva anglo-saqsuri qveynebis samarTlis sistemaSi 
sisxlsisamarTlebrivi pasuxismgeblobis gamomricxveli garemoebebi 
Cveulebriv iwodeba “defenses” (“dacvebad”)  am sityvis viwro gagebiT, 
anu rogorc dacva wayenebuli braldebisgan.66 zogjer es dacvebi anu 
garemoebani iyofian gamamarTlebel (“justifications”) da sapatiebel 
(“excuses”)  garemoebebad.67  

sxvadasxva avtoris naSromebSi SesaZlebelia aRmovaCinoT 
arsebiTi sxvaobebi am garemoebaTa CamonaTvlebSi. j. samaha 
gamamarTlebel garemoebad Tvlis: Tavdacvas, sxvis dacvas, 
aucileblobas (ukidures aucileblobas), sazogadoebrivi valis 
aRsrulebas, winaaRmdegobas arakanonieri dapatimrebisas, 
sacxovrisisa da qonebis dacvas da dazaralebulis Tanxmobas. 
sapatiod misi azriT iTvleba Semdegi garemoebani: iZuleba,  
simTvrale, Secdoma, asaki, “xafangSi Setyueba” (provokacia), 
Seuracxadoba, SezRuduli SesaZleblobebi da sindromebi.68 

rac Seexeba garemoebaTa dayofas gamamarTleblad da sapatiod - 
es ufro istorisadmi pativis migebad  unda miviCnioT, imdenad, 
ramdenadac saqmeebi, rogorc pirvel, ise meore SemTxvevaSi, ixileba 
da wydeba erTnairad. Tu iTvleba, rom piri moqmedebda Sesabamis 
gamamarTlebel an sapatio garemoebaTa pirobebSi, maSin is ar 
eqvemdebareba sisxlissamarTlebriv pasuxismgeblobas mis mier 
Cadenili qmedebis gamo. masze dayrdnobiT bevri sasamarTlo, 
kanonmdebeli da mecnieri ar avlebs zRvars garemoebaTa am or saxes 
Soris.69 aseTive midgomas iziarebs popularuli leqsikonis 
“sisxlissamarTlebrivi marTlmsajulebis“ avtori: “gamarTleba _ es 

 
65 Clarkson C.M.V and  Keating  H. M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 276-277. 
66Tumca, magaliTad, indoeTis ssk-Si (Tavi IV) isini iwodebian “zogad 
gamonaklisebad”. 
67 Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 147. 
68 Samaha J., Criminal law. – West publishing Co., Minn., Paul, 1993. gv. 9-10. 
69 TumcaRa, rogorc aRniSnavs j. dresleri, zogierTi avtori amas ar eTanxmeba 
(Dressler J., Understanding Criminal Law.-N.Y.1994. gv. 179). 
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aris samarTliani qmedeba an patieba Cadenili qmedebis gamo, romelic 
winaaRmdeg SemTxvevaSi iqneboda danaSauli”.70 

v. lafeivi da o. skoti, aseve, ar gamoyofen arsebiTad garemoebebs 
or miTiTebul kategoriad, Tumca mTlianad ar amboben uars 
aRniSnuli terminebis xmarebaze.71 

ar aris aseTive dayofa arc aSS-is modelur sisxlis samarTlis 
kodeqsSi. Tumca, masSi garemoebani, romlebic gamoricxaven 
sisxlissamarTlebriv pasuximgeblobas, gadmocemulia sxvadasxva 
nawilebSi. Aarcodna an Secdoma, simTvrale, iZuleba, samxedro 
brZaneba, “xafangSi Setyueba” (provokacia) Sedis me-2 nawilSi - 
“pasuxismgeblobis zogadi principebi”, xolo iseTebi, rogorebic aris 
sazogadoebrivi movaleobis  Sesruleba, Zalis gamoyeneba sakuTari 
Tavis, sxva pirebis, qonebis an kanonis dasacavad, Setanilia me-3 
nawilSi “gamarTlebis zogadi principebi”.72 

termini “pasuxismgeblobis gamomricxveli zogadi garemoeba” 
niSnavs, rom aseTi garemoeba moqmedebs yvela danaSaulTan 
dakavSirebiT. Tumca arsebobs garemoebebi, romlebic ar arian zogadi 
da moqmedeben mxolod zogierT danaSaulTa mimarT. magaliTad, 
provokacia moqmedebs mxolod mkvlelobasTan dakavSirebiT da 
mkvlelobis braldebas amsubuqebs (Sesabamisad, igi aris ara 
pasuxismgeblobis gamomricxveli, aramed Semamsubuqebeli garemoeba – 
avt. SeniSvna). adre pasuxismgeblobis gamomricxveli zogadi 
garemoebebi CamoTvlili iyo garkveulad izolirebuli garemoebebis 
saxiT, romlebic gamoricxavdnen gamamtyunebeli ganaCenis gamotanas 
sisxlis samarTlis saqmeze. miuxedavad amisa, bolo aTwleulis 
ganmavlobaSi aris mcdelobebi, moxdes maTi dajgufeba garkveuli 
Teoriuli sqemis saxiT, romelic ufro yuradRebiani da racionaluri 
analizis SesaZleblobas iZleva.73 

farTo gagebiT, pasuxismgeblobis gamomricxveli garemoebebi 
iyofa or jgufad: gamamarTlebel da sapatio garemoebebad.74 

 Tavis naSromSi “pasuxismgeblobis gamomricxveli garemoebebi 
sisxlis samarTalSi: sistemuri analizi” p. robinsoni aRniSnavs: 

                         
70 Rush E. Geoege. The Dictionary of Criminal Justice. DPG, 1991. gv. 171. 
71 maTi saerTo naSromis mexuTe Tavs ewodeba ”gamarTleba da patieba” ( La Fave W., Scott 
A. Criminal law. West  publishing Co. St. Paul,  Minn., 1991/1999). 
72 nikiforovi a. s. “General Principles of justification-s” Targmnis, rogorc “qmedebis 
marTlzomierad cnobis zogadi principebi”. sisxlis samarTlis modeluri kodeqsi 
(aSS). – M., 1969. gv. 63. 
73 Clarkson C.M.V and  Keating  H. M.,  dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 277. 
74 es gansxaveba mniSvnelovani iyo 1918 wlamde, vinaidan saerTo samarTlis mixedviT, 
sapatio mkvlelobis SemTxvevaSi mkvlelis qoneba eqvemdebareboda konfiskacias, 
xolo gamarTlebuli mkvlelobis dros ara. 1828 wels konfiskacia gauqmda. ix. 
agreTve Smith. Justification and Excuse in Criminal Law. interesis gamococxleba am 
gansxvavebis mimarT unda mieweros j. fletCeris publikacias – Rethinking Criminal Law, 
(1978).  
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“gamarTlebeli garemoebebis arsebobisas ar xdeba im kanoniT 
gaTvaliswinebuli zianis saxecvlileba, romlis Tavidan acilebac 
xdeba danaSaulis dasjadobiT. gamarTlebuli qmedebisgan gamowveuli 
ziani samarTlebrivad aRiarebuli ziania, romelic Tavidan unda iqnas 
acilebuli SesaZleblobis farglebSi. miuxedavad amisa, specialuri 
gamamarTlebeli garemoebis gamo am zians gadawonis ufro meti zianis 
acilebis an didi sazogadoebrivi interesis dacvis saWiroeba. . . “75 

rogorc k. wiqariSvili wers,76 p. robinsonis mixedviT, 
gamamarTlebel garemoebebs erTi saerTo niSani aqvT: `rodesac raRac 
gansazRvruli pirobebi Seiqmneba, samarTali dasaSvebad miiCnevs 
aucilebeli da proporciuli sapasuxo qmedebis ganxorcielebas~. igi 
xazgasmiT gamoyofs sapasuxo moqmedebis aucileblobas da 
proporciulobas.77 

rac Seexeba patiebas, am SemTxvevaSi SesaZlebelia qmedeba iyos 
aramarTebuli, magram xdeba moqmedi piris patieba, imis gamo, rom 
arsebuli pirobebis gamo is pasuxs ar agebs sakuTar qmedebebze. 
magaliTad, Tu piri beisbolis joxs TavSi Caartyams fostalions, 
vinaidan is Tvlis, rom es ukanaskneli apirebs mis sxeulSi 
radiomimRebis damontaJebas, romliTac mis sxeuls gaakontrolebs. 
braldebuli axorcielebs danaSaulis Semadgenlobis yvela elements 
(sxeulis dazianeba Cadenili damamZimebel garemoebebSi) – is 
axorcielebs fostis TanamSromelze Tavdasxmas, misTvis sxeulis 
dazianebis mizniT. braldebuls epatieba, im mdgomareobis gamo, 
romelSic is imyofeboda qmedebis Cadenisas – anu paranoiduli 
mdgomareobis gamo.78 

gamarTleba da patieba SesaZlebelia erTmaneTis msgavsi iyos, im 
gagebiT, rom isini orive sisxlissamarTlebrivi pasuxismgeblobisgan 
aTavisuflebs pirs gasakicxaobis ararsebobis gamo. Tumca maT Soris 
konceptualuri gansxvaveba mniSvnelovani rCeba. gamarTlebuli qmedeba 
aris swori qmedeba, romelsac axalisebs an yovel SemTxvevaSi uSvebs 
kanoni. imis gansasazRvrad, Tu romeli qmedebaa gamarTlebuli, fokusi 
keTdeba qmedebaze da ara moqmed pirze. rac Seexeba patiebas, is 
warmoadgens samarTlebriv daskvnas, romlis mixedviTac, qmedeba aris 
araswori da arasasurveli, magram mizanSeuwonelia sisxlis 
samarTlebrivi pasuxismgeblobis dakisreba, vinaidan moqmedi piris 
garkveuli Taviseburebebis gamo, sazogadoebas aRar surs misi dasja. 
patieba ar auqmebs gasakicxaobas, aramed ufro marTebuli iqneba Tu 
vityviT, rom gasakicxaoba gadadis moqmedi piridan garkveul 

                         
75 Robinson Paul, Criminal Law Defences. A systematic analysis. 1982 
76 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tbilisi, 2006. gv. 367-381. 
77 Robinson Paul, dasax. naSr., 1982. 
78 Clarkson C.M.V and  Keating  H. M.,  dasax. naSr., Forth Edition, London, Sweet and Maxwell, 1998, 
gv. 277. 
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kondiciaze. patiebisas fokusi keTdeba moqmed pirze, qmedebebi 
marTldeba, xolo moqmed pirs epatieba.79  

interess iwvevs sakiTxi imis Sesaxeb, Tu rogor unda 
ganvsazRroT konkretuli garemoeba gamamarTlebelia Tu sapatio? 

I. GgamarTleba  

“pasuxismgeblobis gamomricxveli garemoeba aris gamamarTlebeli 
(sisxlis samarTlis konteqstSi), rodesac is gamoricxavs qmedebis 
obieqtur umarTlobas (anu umarTlobas, romelic patiebisgan 
gancalkevebiT dgas). rogorc wesi, gamarTlebis dros qmedeba, saqmis 
viTareba, Tu Sedegebi, saboloo jamSi, socialurad aprobirebulia an 
sazogadoeba maT neitralurad uyurebs.80 

 j. dresleri, Tavis saxelmZRvaneloSi ”sisxlis samarTlis 
gagebisaTvis”81 wers, rom “am sakiTxis irgvliv xdeba sxvadasxva 
Teoriebis Sejvareba”. 

 
Aa) gamarTlebis safuZvlebis Teoriebi 
inglisur sisxlis samarTalSi gamarTlebis safuZvlebis  

sakiTxze ZiriTadad sami Teoria Camoyalibda.LDA 1) Ee.w. `moraluri 
konfiskaciis~ Teoria. 2) ”samarTlebrivi da moraluri uflebebis 
dacvis” Teoria da 3) ”zemdgomi interesis” Teoria. Aaqve  unda 
aRvniSnoT, rom pirveli ori Teoria ZiriTadad aucilebeli 
mogeriebis irgvliv aris koncentrirebuli.82 

moraluri konfiskaciis TeoriiT – (The moral-forfeiture doctrine) 
zogierTi moraluri interesi  amoraluri qmedebis Cadenis Sedegad 
SesaZlebelia daeqvemdebaros konfiskacias. pirovnebis aramarTebuli 
qcevis gamo sazogadoebam SesaZlebelia calmxrivad daadginos, rom is 
aRar aRiarebs pirovnebis sicocxlis an sakuTrebis uflebas. 

moraluri konfiskaciis Teoria xSirad gamoiyeneba imis 
asaxsnelad, Tu ratom aris gamarTlebuli adamianis sicocxlis 
xelyofa aucilebeli mogeriebis dros an damnaSavis gaqcevis Tavidan 
asacileblad. am principis mixedviT, agresori an damnaSave, 
moralurad gaumarTlebeli qmedebis Sedegad, abaTilebs sakuTar 
sicocxlis uflebas.  rodesac d. klavs v.-s aucilebeli mogeriebis an 
danaSaulis Cadenis Semdeg gaqcevisas, socialurad aRiarebuli ziani 
ar dgeba. sicocxlis winaaRmdeg mimarTul danaSaulTa Sesaxeb 
kanonmdeblobis konteqstSi, v.-s mkvleloba ganixileba, rogorc buzis 
mokvdinebis an usulo sxeulis dazianebis adeqvaturi qmedeba.  

konfiskaciis principi moralur konteqstSi SemaSfoTebelia, 
vinaidan is moicavs Rirebuli uflebis gaufasurebas, razec 

                         
79 Clarkson C.M.V and  Keating  H. M.,  dasax. naSr., Forth Edition, London, Sweet and Maxwell, 1998, gv.  
278. 
80 Williams,  The Theory of Excuses [1982] Crim L.R. gv. 732-  735. 
81 Dressler  J., Understanding criminal law, (1987) gv. 180-183. 
82 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
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socialuri konsensusi ar arsebobs. rodesac es principi gamoiyeneba 
adamianis sicocxlesTan mimarTebaSi, is ejaxeba im “karg da martiv 
princips, rom adamianis sicocxle wminda da xelSeuxebelia”. Teoria, 
romelic adamianis sicocxles usulo sagnis eqvivalentad moiazrebs, 
SemaSfoTebelia maTTvis, visac swams adamianis sicocxlis 
xelSeuxebloba”.83 

 meore Teoria, romelic “samarTlebrivi da moraluri uflebebis 
dacvad” (Securing legal and moral rights) iwodeba, Tavs aridebs 
Tavdamsxmelis interesebis problemis ganxilvas da fokuss 
momgerieblis uflebebze akeTebs.84 

am Teoriis mixedviT braldebulis qmedeba gamarTlebulia, Tu 
dadgindeba, rom mas hqonda pozitiuri ufleba, daecva socialurad 
aRiarebuli interesi, romelsac emuqreboda Tavdamsxmeli. magaliTad, 
Tu d. moklavs an sxeulis mZime dazianebas miayenebs v.-s, romelic 
axorcielebs sicocxlisaTvis saSiS Tavdasxmas, maSin misi qmedeba 
gamarTlebulia, vinaidan is icavda pirovnebis  avtonomiis bunebiT 
uflebas, romelsac emuqreboda v.-s qmedeba. rogorc es Teoria 
miiCnevs, d. aris moqalaqe, romelic icavs sakuTar interess 
kriminalisagan, romelic cdilobs misi uflebis xelyofas. 
gamarTlebis es principi v.-s sikvdils ar Tvlis socialurad 
irelevanturad (rasac akeTebs konfiskaciis Teoria), aramed is d.-s 
saqciels miiCnevs marTebulad.85 

es koncefcia kritikis gareSe ar rCeba. mas Semdeg, rac 
dadgindeba, rom v.-m moaxdina d.-s uflebebis xelyofa, anu 
personaluri avtonomiis xelyofa, maSin d.-s SeuZlia gamoiyenos 
yovelgvari Zala, rac saWiroa, sakuTari uflebebis dasacavad. ar aqvs 
mniSvneloba, Tu ramdenad mcire mniSvnelovania maTze 
ganxorcielebuli Tavdasxma. bolos da bolos, is aris marTali da v. 
mtyuani. marTalma arasdros ar unda dauTmos mtyuans. Tavisi 
originaluri gagebiT, gamarTlebis es Teoria iZleva araproporciuli 
mogeriebis saSualebas.86  

inglisur-amerikul sisxlisamarTlebriv literaturaSi 
gavrcelebulia azri, rom “interesebis balansis” Teoria (Balancing 
interests) anu igive “zemdgomi interesis” (superior interest) yvelaze kargad 
xsnis gamarTlebis safuZvlebs.87 

qmedeba SeiZleba gamarTlebuli iyos interesTa pirdapiri awon-
dawoniT. am TvalsazrisiT, ar xdeba Tavdamsxmelis interesebis 
gaufasureba misi wina moqmedebis gamo. Aaseve, arc Tavdamcvels aqvs 

                         
83 Clarkson C.M.V and  Keating  H. M.,  dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 278. 
84 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
85 Clarkson C.M.V and  Keating  H. M.,  dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 278. 
86 iqve , gv. 278. 
87 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
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SeuzRudavi ufleba, imoqmedos garkveuli interesis dasacavad, aramed 
Tavdamsxmelisa da momgerieblis interesebi, ufro farTod, 
sazogadoebis interesebi dabalansebulia. TiToeul SemTxvevaSi aris 
zemdgomi, an sul mcire araqvemdgomi interesi. ramdenadac daculia 
aseTi interesebi, qmedeba iTvleba gamarTlebulad.88  

es Teoria socialurad dacul interesTa Soris ierarqiis ideas 
emyareba da ambobs, rom gamarTlebis dros qvemdgomi socialurad 
daculi interesi ewireba zemdgom interess. amis saukeTeso magaliTs 
warmoadgens ukiduresi aucilebloba (“necessity”), romelic moiTxovs, 
rom gadarCenili sikeTe ufro didi iyos, vidre ganwiruli. j. 
fletCeris azriT, interesTa balansis principi moqmedebs aucilebeli 
mogeriebisa da kanonis aRsrulebis drosac, mxolod SedarebiT 
saxeSecvlili formiT. kerZod, Tu aucilebeli mogeriebis zogierT 
konkretul SemTxvevaSi SeiZleba saxeze iyos interesTa aSkara 
disbalansi (magaliTad,  erTi momgeriebeli xuTi Tavdamsxmelis 
winaaRmdeg), samagierod zogadad, aucilebeli mogeriebis wesis 
arsebobas, sazogadoebaSi bevrad ufro meti sargebloba moaqvs, vidre 
misi ararseboba moitanda. ase rom, zogadi gagebiT, aucilebeli 
mogeriebis norma savsebiT jdeba interesTa balansis TeoriaSi.89 

k. wiqariSvili wers,90 rom j. fletCeris mixedviT, gamamarTlebel 
garemoebebs sami umTavresi niSani axasiaTebs: interesTa balansi, 
safrTxis myisieroba da subieqtis mier gamamrTlebeli garemoebis 
Secnoba. es bolo niSani, j. fletCeris azriT, miuTiTebs imaze, rom 
gamarTleba sul mTlianad obieqtur faqtorebs ar efuZneba, aramed 
obieqturTan erTad subieqturi elementic mniSvnelovan rols 
TamaSobs (magaliTad, j. fletCeris azriT, ver gamarTldeba eqimi, 
romelic ganzrax, mokvlis mizniT, sasikvdilo ineqcias Seuyvans 
pacients, Tundac gairkves, rom es ukanaskneli imave wuTebSi mis 
mokvlas apirebda).91 

 
b) pasuxismgeblobis gamomricxveli gamamarTlebeli garemoebani 
yovelive ganxilulidan gamomdinare, anglo-saqsur samarTalSi, 

SeiZleba davajgufoT pasuxismgeblobis gamomricxveli Semdegi 
gamamarTlebeli garemoebani: 

1) Self-defence _ aucilebeli mogerieba. nebismieri zemoTmoyvanili 
TeoriiT, aucilebeli mogerieba warmoadgens gamamarTlebel 
garemoebas. momgerieblis interesebi ufro maRalia, vidre 
Tavdamsxmelis. agresoris braleuloba interesebis saswors 
momgerieblis sasargeblod gadawonis. ufro metic, “is wesi, 
romliTac aucilebeli mogerieba daSvebulia, agresias an yovel 

                         
88 Clarkson C.M.V and  Keating  H. M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, gv 
279. 
89 ix. wiqariSvili k., dasax. naSr., gamomcemloba “meridiani” Tbilisi, 2006. gv. 367-381. 
90 iqve, gv. 367-381. 
91 ix.  Kadish  Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), Justification. 
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SemTxvevaSi mis gangrZobas aRkveTs, xolo Tu es wesi akrZalavda 
mogeriebas, maSin is xels Seuwyobda agresias”.92  

2) Necessity _ ukiduresi aucilebloba. (rodesac  Tavidan 
acilebuli ziani ufro didia, vidre miyenebuli ziani) rodesac 
Cadenilia naklebi boroteba didi borotebis Tavidan asacileblad 
(mag: qonebis dazianebiT gadarCa 20 kacis sicocxle), am SemTxvevaSi am 
ukanasknelTa interesi gadawonis mesakuTris interesebs. amerikis 
SeerTebul StatebSi ukiduresi aucilebloba sakmaod farTodaa 
aRiarebuli, rogorc sanimuSo gamamarTlebeli garemoeba93. es 
garemoeba axlaxans iqna aRiarebuli inglisuri samarTlis mier, 
rogorc “garemoebiTi iZuleba”. misi farglebi jerjerobiT 
bundovania, magram cxadia, rom is ver gaamarTlebs mkvlelobas. 
rogorc mogvianebiT kvlav aRvniSnavT, ukiduresi aucileblobis aseTi 
klasifikaciis gamo, ingliseli mosamarTleebi naklebad amJRavneben 
survils, es garemoeba pasuxismgeblobis gamomricxvelad CaTvalon. 
ukiduresi aucilebloba rom sapatio garemoebad CaiTvalos, 
SesaZlebelia misi aRiarebis meti mzaoba arsebobdes, vinaidan is 
naklebad daemuqreba sisxlis  samarTlis kanoniT dadgenil 
akrZalvebs. iZuleba (“duress”), romelic ukidures aucileblobasTan 
axlos imyofeba, sakmaod farTo sapatio garemoebad ganixileba. 
magaliTad, wamyvan Howe94-is saqmeSi lorTda palatam CaTvala, rom 
orive SemTxvevaSi moqmedebda erTi da igive principebi. bolo 
droindel saqmeebSi, sadac dadginda “garemoebiTi iZuleba”, aSkarad 
SeiniSneba patiebis kvali. SesaZlebelia, inglisur samarTalSi 
momxdariyo ukiduresi aucileblobis, rogorc pasuxismgeblobis 
gamomricxveli garemoebis sruli aRiareba, Tu mas miecemoda bralis 
gamomricxveli garemoebis statusi. miuxedavad amisa, rodesac Tavidan 
acilebuli ziani ufro mniSvnelovania, vidre miyenebuli ziani, maSin 
es garemoeba gamamarTlebeli garemoebis yvela niSans atarebs.95 

3) Public authority _ sajaro uflebamosilebis ganxorcieleba. 
policiis mier Zalis gamoyeneba, magaliTad, dakavebis 
gansaxorcieleblad, gamarTlebulia. am SemTxvevaSi zemdgom interess 
warmoadgens kanonis aRsruleba. igive vrceldeba “danaSaulis 
aRkveTis” an “wesrigis darRvevis Tavidan acilebis” SemTxvevebze.96 

4) Discipline – disciplina. gamarTlebulia mSoblebis mier 
gonivruli Zalis gamoyeneba bavSvebis mimarT, vinaidan am SemTxvevaSi 
zemdgomi interesi aris “arasrulwlovanis keTildReobis xelSewyoba” 
da maTi cudi saqcielis aRkveTa.97 

                         
92 Williams, dasax. naSr., 1982, gv. 739. 
93 Model Penal Code, s.3.02; N.Y. Penal Law, s. 35. 05.  
94 [1987] A. C. 417 
95Clarkson C.M.V and  Keating  H. M., dasax. naSr., fourth Edition, London, Sweet and Maxwell, 1998, gv. 
279. 
96 Draft Criminal Code Bill 1989, cl. 44 (1) (Law Com. No. 177).  
97  Model Penal  Code, Proposed Official  Draft  1962, s. 308 (1)(a). 
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aqve minda aRvniSno, rom msgavsi saxis pasuxismgeblobis 
gamomricxveli garemoeba sruliad ucxoa qarTuli sisxlis 
samarTlisaTvis. vfiqrob, mozardTa gazrdili danaSaulebrivi 
maCveneblis fonze, SeiZleba davsvaT sakanonmdeblo cvlilebebis 
sakiTxi, romlis mixedviTac kanonSi Seva analogiuri norma, romelic 
iqneba arasrulwlovanTa danaSaulis erTgvari prevenciuli funqciis 
matarebeli, radgan igi kanonis ZaliT mianiWebs uflebamosilebas 
mSobels, Svilebis antisocialuri qcevis ukeT gakontrolebis mizniT 
ganaxorcielon garkveuli Zalismieri zomebi sakuTari Svilebs 
mimarT. iseve rogorc anglo-amerikul samarTalSia miRebuli, Tu 
Cvenc upirates Rirebulebad miviCnevT  “arasrulwlovanis 
keTildReobis xelSewyobas”, vfiqrob, zemoaRniSnuli sakanonmdeblo 
iniciativa msjelobis  SesaZlo sagani gaxdeba.  

5) Consent – dazaralebulis Tanxmoba. gamarTlebulia Zalis 
gamoyeneba im piris winaaRmdeg, romelic amaze Tanxmobas acxadebs. am 
SemTxvevaSi zemdgom interess warmoadgens pirovnebis avtonomia. 
adamianebi Tavisufalni arian da pativi unda vceT maT uflebas, 
daeTanxmon maT winaaRmdeg garkveuli Zalis gamoyenebas. amis 
miuxedavad, zog SemTxvevebSi, sazogadoebis interesebi ufro maRla 
dgas, vidre raime Rirebuleba, romelic pirovnul avtonomias 
ukavSirdeba da Sesabamisad, Tanxmoba ar daiSveba garkveuli tipis 
xelyofaze, magaliTad, sikvdili an sxeulis dazianeba, an sado-
mazoxisturi cema, romelic sxeulis dazianebas iwvevs. 

II. patieba  

pasuxismgeblobis gamomricxveli garemoeba iTvleba sapatiod, Tu 
Cadenili iqna aramarTlzomieri qmedeba, magram sapatiebeli 
winapirobebis gamo moqmedi piri ver gaikicxeba Cadenili 
qmedebisaTvis.98 

 
a) sapatio garemoebebis Teoriebi  
k. wiqariSvilis mixedviT, sapatio garemoebebis Sesaxeb  anglo-

amerikul samarTalSi aseve sami sxvadasxva doqtrina Camoyalibda.  
1) mizezobriobis Teoria; 2) xasiaTis Teoria da 3) personalobis 

Teoria.99 aRsaniSnavia, rom dRevandel anglo-amerikul sisxlis 
samarTalSi samive Teoria TiTqmis Tanabari sisruliT aris 
warmodgenili.100  

j. dresdleri, exeba  ra mizezobriobis Teorias (Causation theory), 
aRniSnavs, rom veravin gaikicxeba im qmedebisaTvis, romelic 
gamowveuli iqna mis kontrols gareT arsebuli ZaliT. Sesabamisad, d.-
s epatieba, Tu dadginda rom, rom ara misi gonebrivi mdgomareoba, an 

                         
98 Clarkson C.M.V and  Keating  H. M., dasax. naSr., Fourth Edition,  London, Sweet and Maxwell, 1998, 
gv. 280. 
99 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
100 iqve,  gv. 367-381. 
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garegani muqara, is am qmedebas ar Caidenda. Dd.- s ar epatieba, Tu misi 
danaSaulebrivi qmedeba gamowveuli iqna sakuTari Tavis intoqsikaciiT 
an raime sxva faqtoriT, romelzec is pasuxs agebs.  

miuxedavad amisa, es Teoria ver xsnis,  bevri adamiani, romelic 
danaSauls Cadis sulieri daavadebis gamo, pasuxs mainc ratom  agebs. 
aseve, Tu ratom ar epatieba pirs, romelsac sxva emuqreba sruli 
ekonomikuri ganadgurebiT da amis fonze Cadis danaSauls.101  

aseve gaugebaria, mizezobriobis principi rogor ewyoba 
sazogadoebis moralur principebs. Cveni qcevebi mizezobrivad 
gamowveulia genetikuri da garegani pirobebiT, romelsac Cven ver 
vakontrolebT. mizezobriobis principis aRiareba sazogadoebas “cul -de 
-sac - determinizmisaken”102 miaqanebs, romlis drosac veravin ver 
gaikicxeba an daisjeba cudi saqcielisaTvis. 

patiebis ufro SezRuduli, xasiaTis Teoria (Character theory) 
efuZneba im mosazrebas, rom sasjeli proporciuli unda iyos 
damnaSavis moraluri damsaxurebisadmi da damsaxureba izomeba 
moqmedi piris xasiaTiT. rodesac d. Cadis “cud saqciels,” anu iwvevs 
gaumarTlebel socialur zians, gonivruli iqneba, Tu misi qmedebidan 
davaskvniT, rom mas aqvs cudi xasiaTi. sxvadasxva sapatio 
garemoebebis aRiareba (magaliTad, iZuleba da provokacia) mxolod 
imiT SeiZleba gamarTldes, rom danaSaulis Cadena aseT garemoebebSi 
ar avlens moqmedi piris cud xasiaTs.  

meores mxriv, xasiaTis Teoria srulad ver xsnis samarTlis 
moqmedebas. arsebobs SemTxvevebi, rodesac Znelia cudi saqcielidan 
cudi xasiaTis dadgena, da amis miuxedavad qmedeba ar aris sapatio. 
magaliTad, sulieri daavadebebis zogierTi definicia imdenad viwroa, 
rom SesaZlebelia daisajos piri, romelsac aqvs seriozuli sulieri 
daavadeba, Tumca imis mtkicebac Znelia, rom mas cudi xasiaTi aqvs. 
aseve, Tu d. Cadis samarTlebriv Secdomas, xasiaTis principis 
mixedviT mas unda epatios, magram sinamdvileSi es ase ar xdeba.103 

k. wiqariSvilis mixedviT, xasiaTis Teoriis arsi imaSi 
mdgomareobs, rom sapatio garemoebis gavleniT, adamiani Cadis 
qmedebas, romelic misi xasiaTiT ar aris gansazRvruli. es qmedeba 
ufro gamowveulia misi nebisagan damoukidebuli faqtorebis 
zemoqmedebis Sedegad. amitom mas igi epatieba.104 

am Teoriis momxreebi awydebian erT seriozul moralur 
problemas. Cveni xasiaTi mniSvnelovanwilad yalibdeba memkvidreobiTi 
da garemo pirobebis moqmedebis Sedegad.L Cven ar virCevT karg anU 
cud xasiaTs. Sesabamisad, Tu mizanSewonilia im xalxis patieba, 
romelTa qmedeba “xasiaTidan amovardnili iyo”, aris Tu ara 

                         
101  Dressler J., dasax. naSr., (1987), gv. 183-186. 
102 cul -de -sac – (frang.) Cixi, gamouvali mdgomareoba. 
103 Clarkson C.M.V and  Keating  H. M., dasax. naSr., Fourth Edition,  London, Sweet and Maxwell, 1998, 
gv. 281. 
104 ix. wiqariSvili k., dasax. naSr., gamomc.“meridiani” Tb., 2006. gv. 367-381. 
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samarTliani imaTi dasja, romelTa cudi qmedeba maT “xasiaTSi 
jdeba.”105 

personalobis Teorias (Personhood theory) aqcenti gadaaqvs 
Tavisufal nebaze, da patiebas dasaSvebad miiCnevs, roca nebis 
Tavisufleba anu personaloba izRudeba.106 personalobis principi 
ambobs, rom adamianis gakicxva da dasja moralurad mxolod maSin 
aris gamarTlebuli, rodesac mas aqvs unari da SesaZlebloba 
gamoxatos unikaluri adamianuri Tviseba, romelic racionalur 
gadawyvetilebis unarSi gamoixateba. 

xSirad, patiebis es koncefcia gamoixateba terminSi “uneburi”. es 
termini ar ixmareba fizikuri gagebiT. is ar gulisxmobs rom d. 
moqmedebda refleqsurad an krunCxviT mdgomareobaSi an sxva 
sxeulebrivi funqciis darRvevisas. misi qmedebis uneblie xasiaTi 
gulisxmobs, rom swori arCevanis gakeTebis miseburi unari da 
SesaZlebloba arsebiTad iyo dasustebuli im garemoebebis gamo, 
romlebzec is moralurad pasuxs ar agebs. anu, sulierad avadmyofs 
aklia unari, rom imoqmedos Tavisuflad da racionalurad, xolo 
pirs, romelic imyofeba iZulebis qveS, warTmeuli aqvs 
kanonmorCilebis unari. 

sxvanairad personalobis principi SeiZleba gamoixatos 
Semdegnairad: d.-s epatieba, Tu igi moklebulia “praqtikuli 
azrovnebis” arsebiT unars an SesaZleblobas. praqtikuli azrovneba 
gulisxmobs miznebis racionalur formulirebas, maT misaRwevad 
meTodebis SerCevas, da imis SesaZleblobas, rom pirovnebam imoqmedos 
SerCeuli miznebis gansaxorcieleblad. Cven vpatiobT im xalxs, visac 
moklebuli aqvT amdagvari moqmedebis unari (bavSvebi, sulierad 
daavadebuli pirebi). Cven aseve vpatiobT imas, visi SesaZleblobac, 
misdios sakuTar Cveulebriv principebs, warTmeulia individualuri 
SemTxvevis gamo (sulieri aRelveba, iZuleba). 107 

s. kadiSi “danaSaulis patiebaSi” aRniSnavs, rom: “adamianis 
gakicxva gulisxmobs mis moralur kritikas, da Tu adamianis qmedeba 
ar imsaxurebs kritikas, maSin misi gakicxva yalbia da pirovnebas 
ziani adgeba usamarTlo gakicxviT. patiebis samarTlebrivi 
safuZvlebis ukan Cveni yoveldRiuri moraluri praqtika dgas. sapatio 
garemoebebi ar asaxaven sentimentalur kompromiss moralur 
kodeqsTan, isini Tavad qmnian moraluri kodeqsis arss.”108 

vis unda epatios Cadenili qmedeba? Cven ar vkicxavT adamians 
imitom, rom aris sulierad daavadebuli an Svidi wlis mcirewlovani. 
imis gamo, rom Cven ver vkicxavT, dauSvebelia sasjelis Sefardebac. 

                         
105 Clarkson C.M.V and  Keating  H. M., dasax. naSr., Fourth Edition London, Sweet and Maxwell, 1998, gv. 
281. 
106 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
107 Clarkson C.M.V and  Keating  H. M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 281. 
108 Kadish  Sanford H., Execusing Crime, (1987) Cal. L.Rev. 257 gv.  264. 
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sisxlis samarTali aris gakicxvisa da dasjis instituti, es 
ukanaskneli ZiriTadad damokidebulia pirvelze. gakicxva, Sesabamisad 
warmoadgens sisxlissamarTlebrivi pasuxismgeblobis safuZvels – 
misi dakisreba mxolod maSin SeiZleba, rodesac piri, romelic 
gakicxvas imsaxurebs, iwvevs garkveul zians.109  

ras gulisxmobs “gakicxva?” adamianis gakicxva, an misi qmedebis 
gasakicxavad miCneva gulisxmobs am qmedebis moralur Sefasebas. 
amdagvari Sefaseba moicavs moqmedi piris fsiqiuri damokidebulebis, 
an misi windauxedaobis dadgenas. Sesabamisad, zemoT moxseniebuli 
mizezebis gamo, Cven vkicxavT pirs, romelic ganzrax, TviTimedovnebiT, 
an daudevrad (im winapirobiT, rom mas aqvs Sesabamis unari) iwvevs 
mavne Sedegs.  Cveul enaze, mens rea warmoadgens gakicxvis mniSvnelovan 
indikators. magram gakicxvis moraluri Sefaseba aseve moicavs 
faqtorebs, romlebic konkretuli qmedebis gareTaa da isini axlavs 
piris fsiqikur damokidebulebas. zogierT aseT faqtors calke 
ganxilvac ki sWirdeba, magram amJamindel konteqstSi SegviZlia 
vTqvaT, rom moraluri Sefasebis nawilia is msjeloba, rogor da 
ratom moxvda piri iseT situaciaSi, sadac man gamoiwvia mavne Sedegi. 
magaliTad, iZulebis SemTxvevaSi SesaZlebelia “udanaSaulo” adamiani 
daeqvemdebaros imdagvar pirobebs, rom misi Semdgomi moqmedebebi iyos 
uneburi. Tu Cven CavTvliT, rom gonieri adamianebis umravlesoba 
amgvarad moiqceoda, maSin ver gavkicxavT Cadenili qmedebisTvis. 
magram Tu igive adamiani gawevriandeba teroristul organizaciaSi, da 
icis rom SesaZlebelia, aiZulon danaSaulis Cadena, maSin Cven mas 
gavkicxavT am situaciaSi Tavis Cayenebis gamo da Sesabamisad iZuleba, 
rogorc pasuxismgeblobis gamomricxveli garemoeba aRar iarsebebs. 
amdagvari midgoma arsebobs inglisur samarTalSi.  

rasakvirvelia, gakicxva ar aris fenomeni, romelic an arsebobs, 
an ara. SesaZlebelia erTi adamiani metad gavkicxoT da meore 
naklebad. Sesabamisad, Cven SeiZleba ganzrax mkvlelobis Camdeni 
ufro metad gavkicxoT, vidre is, vinc sicocxlis mospoba 
gaufrTxileblobiT gamoiwvia, xolo provocirebuli mkvlelobis 
Camdeni naklebad gavkicxoT, vidre araprovocirebulisa. gakicxvis 
sxvadasxva xarisxi da miyenebuli zianis done saSualebas iZleva 
danaSaulebi struqturulad ganvixiloT. gasakicxaobis sxvadasxva 
donis mixedviT, rasakvirvelia aseve gansxvavdebian sapatio 
garemoebebi.110  

m. veseki, naSromSi @”nawilobrivi patieba sisxlis samarTalSi”, 
(“partial excuse”)111 miiCnevs, rom “sisxlis samarTalSi sapatio 
garemoebaTa moqmedebis ufro ukeTes models mogvcemda “patiebaTa 

                         
109 Clarkson C.M.V and  Keating  H. M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 282. 
110 iqve, gv. 282.  
111 nawilobrivi patieba - igivea, rac SezRuduli Seracxaoba, anu igive, rac bralis 
Semsubuqeba(avt.Sen.). 

 44



skala”, romelic sapatio garemoebebs CamoTvlis, nawilobrivi patiebis 
da Semamsubuqebeli garemoebebis CaTvliT. am skalis erT boloSi 
arsebul sapatio garemoebebs warmoadgenen isini, romlebSic patiebis 
maqsimaluri moraluri zewola gadawonis politikur da praqtikul 
mosazrebebs, romelTa mixedviT danaSauli ar unda iqnes napatiebi. 
avtomatizmi amis magaliTia. rac Seexeba skalis meore bolos, aq 
politikuri da praqtikuli mosazrebebi gadawonis moralur 
argumentebs. amis magaliTi iqneba zogadi kargi motivi. nawilobrivi 
gamarTlebani am rigis centrSi eqceva da avlens balanss 
urTierTdapirispirebul mosazrebebs Soris. provokacia, magaliTad, 
miCneulia eqstremalurad mniSvnelovan sapatio garemoebad, meores 
mxvriv, misi sapatio moqmedeba unda iqnes moTavsebuli kanonis 
CarCoebSi, romelic pirovnebisgan sakuTari Tavis kontrols iTxovs. 

e.w. Sualeduri rangis sapatio garemoebebi SeiZleba CaiTvalos 
potenciur nawilobriv sapatio garemoebebad, Tumca es aucilebeli ar 
aris. sisxlis samarTlis ganviTarebis ama Tu im stadiaze nawilobriv 
sapatio garemoebebis aRiarebis saWiroeba SesaZlebelia zogjer 
metad, an naklebad warmoCindes.”112 

 
b) sapatio garemoebebi  
zemoT ganxiluli sakiTxebis fonze, anglo-saqsur samarTalSi 

SesaZlebelia CamovayaliboT Semdegi sapatio garemoebebi:  
1) Insanity - Seuracxaoba sulieri daavadebis gamo: pirs, romelic 

sworad ver aRiqvams Tavisi qmedebis bunebas, an mis Sedegebs, ar aqvs 
unari, rom Seasrulos kanonis moTxovna. Sesabamisad, is ver 
gaikicxeba aramarTlzomieri qmedebis CadenisaTvis.  

2) Automatism - avtomatizmi. sakamaToa is sakiTxi, avtomatizmi 
warmoadgens paxuxismgeblobis gamomricxvel calke garemoebas, Tu 
qmedebis nebelobiToba saWiroa actus reus-is gansaxorcieleblad113.   
cxadia, rom avtomatizmze vrceldeba is saerTo zogadi principebi, 
romlebic sxva sapatio garemoebebze, vinaidan piri, romlis qmedebebic 
nebelobiT xasiaTs ar atareben, ver akeTebs arCevans, raTa daicvas 
kanoni.  

3) Lack of age -  garkveul asaks miuRwevloba. bavSvebs ar aqvT 
“praqtikuli azrovnebis” unari da Sesabamisad, sisxlissamarTlebrivi 
wesiT pasuxs ar ageben akrZaluli qmedebis Cadenisas.  

4) Mistake - Secdoma. s. kadiSi miiCnivs, rom mens rea-s  sxva 
elementebi, meores mxriv arian sapatio garemoebebi, romlebic mens rea-
s formaSi gvevlinebian. eseni arian sapatio garemoebebi imis gamo, rom 
maTi meSveobiT xdeba gakicxvis uaryofa. is, rom isini moiazrebian 
mens rea-s cnebis qveS, maT bunebas ar cvlis. amis gamoa, rom SemTxveva 

                         
112 Wasik Martin, “Partial Excuses in the Criminal law”, (1982) 45 M.L.R. 516 gv. 524 -525. 
113 ix.  Smith and Wilson, “ Impaired Voluntariness and Criminal Responsibility: Reworking Hart’s Theory of 
Excuses – the English Judicial Response” (1993) 13 O.J.L.S. 69 gv.  70-74.  
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da Secdoma sapatio garemoebebs warmoadgenen, formalurad maTi mens 
rea-sadmi kuTvnilebis miuxedavad.”114   

Tavad Secdomis Sefasebisa da misi samarTlebrivi Sedegebis   
mniSvnelobidan gamomdinare, saWirod miviCnie, ufro farTod 
warmomeCina Secdomis saxeebi, arsi da mniSvneloba anglo-amerikul 
sisxlis samarTalSi.  

 
b.1. Secdoma anglo-amerikul sisxlis samarTalSi 
arsebobs cxare debatebi imasTan dakavSirebiT, Secdoma 

warmoadgens danaSaulis elementis, anu mens rea-s gamomricxvel Tu 
pasuxismgeblobis gamomricxvel garemoebas, romelic, rogorc winaT 
SevniSne, efuZneba gonivrulobis standarts. es problema SeiZleba 
advilad gadaiWras arsebuli midgomis farglebSi, Tu miviCnevT, rom 
is piri, romelic gonivrul Secdomas Cadis, saerTod ar ikicxeba 
(sruli patieba), xolo piri, romelic aragonivrul Secdomas Cadis, 
nawilobriv ikicxeba, da am farglebSi is pasuxs agebs (e.w. 
nawilobrivi patieba).115  

Secdoma, rogorc cnobilia, SeiZleba iyos iuridiuli an 
faqtobrivi.  

zogierTi  amerikeli avtori xazs usvams imas, rom sisxlis 
samarTlis arc erTi sfero ar aris iseTi CaxlarTuli, rogorc 
Secdoma samarTalSi an faqtSi.116  

Secdoma, - weren isini, - warmoadgens dacvas wayenebuli 
braldebisagan maSin Tu is uaryofs fsiqikur mdgomareobas, romelSic 
imyofeboda braldebuli danaSaulis Cadenis dros.117 aseTi daskvnebi 
keTdeba modelur sisxlis samarTlis kodeqsze dayrdnobiT: ar codna 
an Secdoma faqtSi an samarTalSi, iTvleba dacvis safuZvlad, Tu 
isini gamoricxaven mizans, winaswar ganzraxvas da TviTimedovnebas,118 
gaufrTxileblobas an daudevrobas, romelic aucilebelia imisaTvis, 
rom Seiqmnas materialuri elementi xelyofisaTvis. (p. 1 (a) mux. 2. 04)). 

Tumca, miuxedavd amisa, zemoT aRniSnuli doqtrinaluri wesdebebi 
ar dasturdeba kanonmdeblobaSi da sasamarTlo praqtikaSi. saerTo 
samarTali ki am Secdomis cnobas, rogorc garemoebisas, romelic 
gamoricxavs sisxlissamarTlebriv pasuxismgeblobas, tradiciulad 
ganixilavs uaryofiTad. “Ignorantia juruis (legis) neminem excusa”(kanonis 
arcodna ar aris gamamarTlebeli)”, - amboben amerikuli 
sasamarTloebi inglisuri sasamarTloebis msgavsad.119 saerTo 

                         
114 Kadish Sanford H.,  dasax. naSr.,  (1987) Cal. L.Rev.257 gv. 261 
115 Clarkson C.M.V and  Keating  H. M., dasax. naSr.,  London, Sweet and Maxwell, 1998, gv. 283.  
116 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 148 
117 La Fave W., Scott A. Op. cit. gv. 405-407. 
118 bralis am formis miTiTeba ucnauria, imdenad, ramdenadac 2.02 muxlSi, sadac 
ganixileba bralis formebi, igi arc ki moixsenieba.  
119 ix. mag: Unitied  States V. Inretnational Minerals & Chemocal Corp., 402 U. S. 558, 563, 91 S. Ct. 1697, 
1701, 29. L. Ed. 2d 178, 182/1971. 
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samarTlis Teoretikosebi gamodian iqidan, rom samarTali ar aris 
“gansazRvruli da Secnobadi”. Semdgom keTdeba daskvna: is, vinc 
araworad gaigo kanoni, arasakmarisad gaisarja imisaTvis, rom 
naTeleyo kanoni da Sesabamisad moqmedebs aramarTlzomierad. sxva 
sityvebiT rom vTqvaT, ar daiSveba Tunadac “gonivruli Secdoma” 
samarTalSi, anu Secdoma, romelsac dauSvebda “saSualod gonivruli 
adamiani”,120 ar gamoricxavs sisxlis samarTlis pasuxismgeblobas.121 

unda iTqvas, rom zemoT Tqmuli debuleba daucvelia kritikisagan. 
gansakuTrebiT mtkiceba saerTo samarTliT, rom samarTali aris 
“gansazRvruli da Secnobadi”, rbilad rom vTqvaT, arazustia. 
samarTali, romelsac qmnian mosamarTleni, xasiaTdeba, 
upirvelesYyovlisa imiT, rom is ar qveyndeba zogadad miRebuli wesis 
mixedviT - ise magaliTad, rogorc kanonebi, xolo meore aris  is, rom 
zogjer arsebiTad mas aqvs ukuZala. Cadis ra qmedebas, pirma winaswar 
ar icis, rom Cadis danaSauls,  vinaidan is danaSauli SeiZleba 
miCneuli iqnes aseTad sasamarTlo ganxilvis Sedegad.122 

garda amisa, rogorc amerikul iuridiul literaturaSia 
aRniSnuli, danaSaulis didi raodenoba, romelic Tavis TavSi moicavs 
qmedebas malum profibitum (qmedeba mala prohibita-s SesaZlebelia pirobiTad 
vuwodoT “teqnikuri”, am sityvis farTo gagebiT), arTulebs mdgradi 
moraluri principebi mqone adamianebisaTvisac ki imis gansazRvras, Tu 
romeli konkretuli qmedeba aRiqmeba, rogorc danaSauli.123 

aseTive poziciis momxreebad iTvlebian “axali socialuri 
dacvis” Teoriis momxreebi.124 ase rom, Tu daveTanxmebiT am mosazrebas, 
maSin SesaZlebeli iqneba daeyrdno Tanamedrove kanonmdeblobis 
sirTulesa da CaxlarTulobas da gaamarTlo nebismieri e.w. 
“teqnikuri danaSauli.” 

 
b.1.1. iuridiuli Secdoma 
sisxlis samarTlis modeluri kodeqsis mimarTeba samarTalSi 

Secdomis sakiTxisadmi, amerikel mecnierTa Soris iwvevs garkveul 
azrTa sxvadasxvaobas, zogjer ki gamoiTqmis pirdapir 
urTierTsawinaaRmdego Tvalsazrisi. Aase magaliTad, j. dresleri 
eyrdnoba ra aSS-is modeluri kodeqsis p. 9 mux. 2. 02-s,  wers rom, 
sisxlis samarTlis modeluri kodeqsi, iseve rogorc saerTo 
samarTali, principSi, ar cnobs Secdomas samarTalSi, rogorc 

                         
120 fiqcia, farTod gavrcelebuli anglo-amerikuli samarTlis sistemis qveynebis 
sisxlis samarTalSi. dawvrilebiT ix. Решетников Ф. М., Особенная часть уголовного права 
зарубежных государств. M., 1976. gv. 8.  
121 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 149. 
122 dawvrilebiT ix. Козочкин И. Д. Роль судебной практики в регулировании уголовно-правовых  
отношений в США.  Концепция правового государства и уголовное  право. M., 1993. gv. 80-81. 
123 Dressler J. Op. cit. gv. 142 
124 Ancel M. La Defence social  nouvelle. – Paris, 1954. gv. 125. 

 47



garemoebas, romelic gamoricxavs sisxlissamarTlebriv 
pasuximgeblobas.125 

sxva avtorebi, kerZod v. lafeivi da o. skoti, piriqiT, Tvlian, 
rom  Secdoma samarTalSi modeluri sisxlis samarTlis kodeqsis  
mixedviT,  SeiZleba, iyos wayenebuli braldebisgan dacvis saSualeba. 
safiqralia, rom ufro marTlebi arain es ukanasknelni, vinaidan isini 
eyrdnobian  specialuri muxlis debulebas,  (“arcodna an Secdoma”), 
romelic miZRvnilia am garemoebebisadmi. Tumca gasakviria, - 
aRniSnaven es avtorebi, - umravlesi Statis kanonmdeblobaSi Secdoma 
samarTalSi arc ki moixsenieba.126 araferia naTqvami Secdomebze 
samarTalSi, iseve rogorc faqtebSic, arc SeerTebuli Statebis 
federalur sisxlis samarTlis kanonmdeblobaSi. viskontis Statis 
sisxlis samarTlis kodeqsis 939. 43 muxlis analizis safuZvelze 
SeiZleba gakeTdes daskvna, rom Secdoma samarTalSi SeiZleba iyos 
dacva wayenebuli braldebisgan, magram Tu Secdoma exeba sisxlis 
samarTals, maSin es Secdoma dacvad ver gamodgeba. Tumca am muxlis 
SeniSvnebSi, Sesabamis precedentze dayrdnobiT127 naTqvamia, rom piris 
devna, romelic gulisxmobda saxelmwifo Tanamdebobis piris 
oficialur azrs, iqneboda “kanonis metismeti simkacre”.128 

unda iTqvas, rom mTeli rigi Statebis sisxlis samarTlis 
kodeqsebSi damkvidrebulia debuleba, romelic saSualebas iZleva, 
rom Secdoma samarTalSi CaiTvalos garemoebad, romelic mxolod 
garkveul pirobebSi gamoricxavs sisxlissamarTlebriv 
pasuxismgeblobas. Aase magaliTad, texasis Statis sisxlis samarTlis 
kodeqsis $ 8.30 (b) punqtSi   naTqvamia,129 dasacav mtkicebulebad devnis 
sawinaaRmdegod iTvleba is, rom qmedebis Camdeni gonivrulad Tvlida, 
rom moqmedeba, romelSic mas adanaSauleben, ar warmoadgens 
danaSauls da rom, is moqmedebda gonivrulad, gulisxmobda ra: I. 
oficialur gancxadebas,  romelsac Seicavda werilobiTi brZaneba an 
administraciuli organos nebarTva, romelic uflebamosilia misces 
ganmarteba Sesabamis kanons, an II. kanonis werilobiT ganmartebas,  
gakeTebuls sasamarTlos an oficialuri piris mier, romelic 
uflebamosilia  ganmarteba misces Sesabamis kanons. 

daaxlovebiT aseTive pirobebSi piri SeiZleba iyos 
“ganTavisuflebuli sisxlis samarTlis pasuxismgeblobisgan” niu-
iorkis Statis sisxlis samarTlis kodeqsis (p. 2, $ 15. 20)-is 
safuZvelze.  

                         
125 Dressler J., Op. cit. gv. 152. 
126 La Fave W., Scott A. Op. cit. gv. 406. 
127 State V. Davis, 63 W/2d/5, 216 NW/ 2d/31. 
128 Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 150. 
129am muxlis “a” punqti Seicavs zogadi xasiaTis normas: “devnis sawinaaRmdego 
dacvad ar iTvleba qmedebis Camdenis mier kanonis debulebTa arcodna mas Semdeg, 
rac es kanoni ZalaSi Sevida.”  
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amgvarad, Secdoma samarTalSi SeiZleba iyos miCneuli 
misateveblad, Tu piri gonivrulad Tvlida, rom qmedeba, romelsac is 
Cadioda, ar iTvleboda danaSaulad, amasTanave iTvaliswinebda, 
gulisxmobda an eyrdnoboda oficialur azrs an kanonis 
ganmartebas.130 

SedarebiT gansxvavebuli midgoma SeiniSneba niu-jersis sisxlis 
samarTlis kodeqsis ($ 2. c; 2-4 (c) (3))muxlSi: darwmuneba imaSi, rom 
qmedeba ar Seicavs danaSauls, aris dacva, Tu qmedebis Camdenma 
ZalRone ar daiSura imis dasadgenad, rom aRniSnuli qmedeba SeiZleba 
Tu ara yofiliyo danaSaulis Semcveli, magram gulwrfelad da 
keTilsindisierad mivida daskvnamde, rom aseTi moqmedeba ar 
warmoadgenda danaSauls da rom yvela kanonmorCili adamianic mis 
msgavsad moiqceoda. iqve aRniSnulia, rom braldebulma unda 
moiyvanos dasabuTebebi, romlebic amtkiceben  dacvas damajerebeli 
da naTeli mtkicebulebebiT. Pp. robinsoni Tvlis, rom aseTi mkacri 
moTxovnebi pirTaTvis, romlebic acxadeben, rom Caidines danaSauli 
iuridiuli Secdomis gavleniT, ganpirobebuli aucileblobiT, 
minimumamde unda iqnas dayvanili, rom dacvis ufleba borotad ar 
iqnes gamoyenebuli.131 federalur kanonmdeblobnaSi da aseve 
umravlesi Statebis kanonmdeblobaSic samarTalSi Secdomis 
debuleba rom ar arsebobs, Pp. robinsoni xsnis kanonmdeblis 
reaqciiT, rom isinic ki, romlebic ar arian iuristebi, cnoben 
maqsimas: “kanonis ucodinroba ar iTvleba gamamarTleblad”.132 

v. lafeivi da o. skoti, garda amisa, Tvlian, rom uaris Tqma 
misdion modeluri kodeqsis rekomendaciebs (p. 1 (a) mux. 2.04), rogorc 
Cans, ukavSirdeba kanonmdeblebis mier naTeli warmodgenis uqonlobas 
imaze, rom samarTalSi arsebobs 2 saxis Secdoma.133 

mainc ra Secdomebia es?Uupirveles yovlisa, Secdoma SeiZleba 
iyos ganpirobebuli imiT, rom braldebulma saerTod ar icoda 
samarTlis normis arsebobis Sesaxeb, romelic mis mier Cadenil 
qmedebas krZalavda. Mmeorec, Secdoma SeiZleba iyos Sedegi imisa, rom 
braldebuli SecdomaSi iyo Sesuli moqmedebis marTlzomierebis gamo, 
romelic man Caidina gansazRvrul garemoebaSi da romelic, rogorc 
misTvisaa cnobili, principSi ikZaleba.134 

gamonaklisebi saerTo samarTlidan gvxvdeba ara marto 
kanonmdeblobaSi, aramed sasamarTlo praqtikaSic. erT-erTi maTgania 
metad cnobili saqme Lambert  V.California.135 es ukanaskneli miCneuli iyo 
damnaSaved imaSi, rom kaliforniis Statis q. los-anJelesis 
ordonansis (gankarguleba) darRveviT, Camovida ra am qalaqSi, 5 dRis 

                         
130 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 151. 
131 Robinson P. Criminal law.- N.Y. 1997.  gv. 549. 
132 Robinson P. Criminal law defenses (62d), 1984. 
133 La Fave W., Scott A. Op. cit. gv.. 406. 
134 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 151. 
135 Lambert  V.California, 355 U.S. 225, 78 S. Ct. 240,2 L. Ed. 2d 228 (1957). 
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vadaSi ar daregistrirda policiaSi rogorc piri, romelmac Caidina 
felonia (siyalbe). amasTanave, sasamarTlo ganxilvis dros mas uari 
eTqva imis damtkicebis SesaZleblobaze, rom man ar icoda aseTi 
normatiuli aqtis arsebobis Sesaxeb. aSS-is uzenaesma sasamarTlom 
upiratesad cno, rom  zemoTxsenebulma wesebma Rrma fesvebi gaidga 
amerikul samarTalSi da meore, rom lambertis gasamarTleba 
ewinaaRmdegeba “saTanado samarTlebriv procedurebs”(me-5 da 14-e 
Sesworebebi konstituciaSi). sasamarTlo amasTanave aRniSnavs, rom aq 
adgili aqvs “qmedebas, romelic aris mTlianad pasiuri - adamiani 
ubralod ar daregistrirda. Ees ar aris is SemTxveva, rom Cadenilma 
an Caudenelma qmedebam daafiqros pirovneba imaze, Tu mis mier 
Cadenili qmedeba garkveul garemoebaSi ra Sedegebs gamoiRebs. 
braldebulma marTlac ar icoda, rom is valdebuli iyo 
daregistrirebuliyo, imdenad, ramdenadac garemoebani, romlebic 
aRZraven pirovnebaSi daregistrirebis survils, mocemul SemTxvevaSi 
saerTod ar arsebobda”. Lambert  V.California-is saqmis gadawyvetilebidan 
SeiZleba gakeTdes ramdenime daskvna: Aa) dausjeli SeiZleba iyos 
mxolod umoqmedeba; b) saubaria danaSaulze mala prohibita; g) ratio 
decidenti am saqmeSi miuRebelia pirisaTvis, romelic valdebulia 
ganmartos Tavisi moqmedebis marTlzomiereba.  

dasasruls SeiZleba iTqvas Semdegi: zogadi wesebiT, Secdoma 
samarTalSi aSS-Si ar gamoricxavs sisxlissamarTlebriv 
pasuxismgeblobas; misgan aris gamonaklisebi, magram mTlianobaSi unda 
iTqvas, rom es gamonaklisebi Zalzed mcirea.136 

 
b.1.2. faqtobrivi Secdoma 
rac Seexeba Secdomebs faqtebSi, saerTo samarTali mis mimarT 

ufro keTilganwyobilia, vidre samarTalSi Secdomis mimarT. 
faqtebSi Secdomebis doqtrinaSi ikveTeba sakiTxisadmi 3 midgoma: 

pirvels ekuTvnis danaSauli e. w. “specifikuri” ganzraxviT.137 Tuki 
aseTi Cadenilia, maSin Secdoma faqtSi gamoricxavs sisxlis 
samarTlis pasuxismgeblobas, Tu is uaryofs am ganzraxvis arsebobas. 
meore midgoma exeba danaSauls e.w. “zogadi” ganzraxviT. misi Cadenis 
SemTxvevaSi, saerTo samarTlis specialistebis azriT, Secdoma faqtSi 
gamoricxavs sisxlis samarTlis pasuxismgeblobas, Tu is uaryofs 
danaSaulis Camdenis “moralur” braleulobas.138 mTlianad gasagebi ar 
aris, Tu ra aris “moraluri” brali, magram naTelia erTi, rom Tu 
Cadenilia danaSaulebrivi pasuxismgeblobis qmdeba, maSin Secdoma 
faqtSi SeiZleba iyos garemoeba, romelic gamoricxavs sisxlis 
samarTlis pasuxismgeblobas.Mmesame midgoma exeba mkacri 

                         
136 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 152. 
137 ganzraxvis am mravalsaxeobasTan dakavSirebiT ix. danaSauli da sasjeli 
inglisSi, aSS-Si, safrangeTSi, gfr-Si, iaponiaSi. M., 1991, gv. 145. 
138 Dressler J. Op. cit. gv. 129. 
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pasuxismgeblobis danaSauls: misi Cadenisas Secdoma faqtSi zogadi 
wesebiT ar gamoricxavs sisxlis samarTlis pasuxismgeblobas.139 

tradiciulad iTvleba, rom mxolod gonivruli Secdoma faqtSi, 
anu Secdoma, romlsac mocemul situaciaSi Caidenda “gonieri piri”, 
gamoricxavs sisxlis samarTlis pasuxismgeblobas. Uunda iTqvas, rom 
sasamarTloebi arcTu iSviaTad ar iTxoven “gonivrulobis” 
mtkicebulebebs, Tu Secdoma kavSirSia “specifikur” ganzraxvasTan.140 
amasTan dakavSirebiT amerikis iuridiul literaturaSi eWvis qveS 
dgas SeerTebuli Statebis uzenaesi sasamarTlos gadawyvetileba 
Unitied States V. Short saqmis mimarT,141 romlis Tanaxmadac, gonivruli 
Secdoma mxolod dazaralebulis TanxmobasTan mimarTebaSi SeiZleba 
iyos gaupatiurebisaTvis an gaupatiurebis mizniT TavdasxmisaTvis 
sisxlis samarTlis pasuxismgeblobis gamomricxveli. 

winaaRmdegoba, maT Soris erT-erTi mosamarTlisa, mdgomareobs 
imaSi, rom ramdenadac ukanasknel SemTxvevaSi danaSauli xdeba 
specifiuri ganzraxviT, Secdoma “gonivrulobis” dadgenas ar 
saWiroebs. sinamdvileSic, Tu braldebuli Tvlida, rom qali 
“Tanaxmaa”, maSin ra saWiro iqneboda Tavdasxma gaupatiurebis mizniT.“ 
v. lafeivis da o. skotis azris es fuZemdebluri momenti, aRiarebis 
gareSe rCeba amerikis zogierTi Statis Tanamedrove kodeqsebSi, 
saxeldobr, iseTebSi, sadac aris moTxovna, rom Secdoma iyos 
gonivruli”.142 

texasis Statis sisxlis samarTlis kodeqsSi (p.”a” $ 8. 02) 
damkvidrebulia faqtobrivi Secdomis Semdegi ganmarteba: “devnis 
sawinaaRmdego dacvad iTvleba is, rom am qmedebis Camdens 
Camouyalibda gonivruli rwmena faqtis irgvliv, Tu misi mcdari 
rwmena gamoricxavs bralis im formas, romelic moiTxoveba xelyofis  
Casadenad.” xolo kaliforniis ssk-s $. 26-Si naTqvamia: “pirs ar 
SeuZlia iuridiuli gagebiT Caidinos danaSauli, Tu is axorcielebs 
moqmedebas ucodinrobiT an SecdomiT faqtSi, romlebic gamoricxaven 
raime danaSaulebriv ganzraxvas.” 

orive zemoT moyvanil debulebas, miuxedavad maTi formulirebis 
sxvadasxvaobisa, aqvT “saerTo mniSvneli” da am sakiTxSi hpoveben 
msgavsebas modelur kodeqsTan mimarTebaSi midgomis TvalsazrisiT.143 

miuxedavad amisa, unda iTqvas, rom am kodeqsis 2.04 (p.2) muxliT 
sisxlis samarTlis pasuxismgebloba ar gamoiricxeba, Tu piri 
damnaSavea sxva xelyofis CadenaSi im pirobiT, rom faqti (garemoeba) 
iyo iseTi, rogorsac is warmoidgenda. amasTan dakavSirebiT, j. 
dresleri aRniSnavs, Tu saerTo samarTliT aseTi piri SeiZleba 
gasamarTlebuli yofiliyo  ufro mZime danaSaulebrivi 

                         
139 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 153. 
140 Gilbert Law Summaries. Dix. G, Criminal law. Chicago, 1997,  gv. 80. 
141 Unitied States V. Short, 4 U.S. C. M. A. 437, 16 C. M. R. 11 (1954). 
142 La Fave W., Scott A. Op. cit. gv.. 408. 
143 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 15. 
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xelyofisaTvis,  modeluri kodeqsis mixedviT   piriqiT - naklebad 
mZime danaSaulisaTvis, - anu dasjadoba msubuqdeba. mas mohyavs 
magaliTi, romelic dakavSirebulia e.w. “statutur 
gaupatiurebasTan”.144Tu piri sqesobriv aqts sCadis gogonasTan, 
romlis asaki ar aris 10 welic ki, xolo igi gonivrulad145 fiqrobs, 
rom asaki aris 12 weli, maSin is dasjadi iqneba imgvarad, rogoradac 
daisjeboda 12 wlis gogonasTan sqesobrivi kavSiris damyarebisas. j. 
dresleris azriT ”aseTi piris gasamarTlebiT da dasjiT misi bralis 
mixedviT, miuxedavad imisa, rom mis mier miyenebuli ziani ufro 
seriozulia, aSS-is sisxlis samarTlis modeluri kodeqsi Tavs 
aridebs dasjis araTanazomierebas, romelic damaxasiaTebelia saerTo 
samarTlisaTvis.”146 

sisxlis samarTlis modeluri kodeqsis rekomendaciebze (muxli 
2.04. p. 2), sxvadasxva StatebSi iyo sxvadasxvagvari midgoma. kerZod, 
texasis StatSi (p. “b” $. 8.02 ssk) is mTlianad iqna aRqmuli, sxva 
StatebSi ki, magaliTad aliaskasa da kaliforniaSi, dasaSvebia dacva 
gonivruli Secdomis gamo asakSi, Tu mamakaci gonivrulad fiqrobda, 
rom dazaralebulma miaRwia gansazRvrul asaks. sxva sityvebiT, iq 
Secdoma asakSi SeiZleba iyos misatevebeli, da rogorc aRniSnavs, j. 
samaha “kalifornia iyo iniciatori  pasuxismgeblobis gamoricxvis 
dasaSvebobisa keTilsindisieri Secdomis gamo - People v. Hernandez.”147 
da bolos, arian Statebi, sadac Secdoma asakSi sasamarTloebis mier 
saerTod ar miiReba mxedvelobaSi. magaliTad, viskonsinis StatSi es 
ar SeiZleba Sesabamisi sakanonmdeblo akrZalvis ZaliT.  

SeiZleba gakeTdes Semdegi daskvna: iuridiuli Secdomisgan 
gansxvavebiT, Secdoma faqtSi principSi SeiZleba iyos garemoeba, 
romelic gamoricxavs sisxlis samarTlis pasuxismgeblobas, magram am 
zogadi wesebidan aris gamonaklisebic, romlebic, pirvel rigSi, exeba 
Secdomas asakSi: bevr StatSi is ar gamoricxavs sisxlis samarTlis 
pasuxismgeblobas.148  

 
b.1.3. Secdoma an sxva saxis cdomilebaSi Cavardna 
Secdoma an sxva saxis cdomilebaSi Cavardna inglisur sisxlis 

samarTalSi xSirad miiCneva sakmaris garemoebad, romelic 

                         
144 sqesobrivi kavSiri (ar aris aucilebeli Zaladobis gamoyenebiT) qalTan, 
romelsac ar miuRwevia kanoniT dadgenili zRvruli asakisTvis. 
145 mocemul SemTxvevaSi j. dreslers, rogorc Cans, mxedvelobaSi aqvs “subieqturi 
gonivruloba”, imdenad, ramdenadac modeluri sisxlis samarTlis kodeqsSi 
gamoiyeneba subieqturi kriteriumi. 
146 Dressler J. Op. cit. gv. 139.  
147Samaha J., dasax. naSr,. St. Paul,  Minn.,  1993. gv. 405; People V. Hernandez 39 Cal. Rptr, 361, 393 P. 
2d 673 (1964). 
148 Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 154 
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gamoricxavs pasuxismgeblobas, radganac miuxedavad actus reus-is 
arsebobisa, Camdenis mimarT ar aris sakmarisi mens rea.149 

faqtiur Secdomebze dayrdnoba SeiZleba daSvebul iqnas 3 
pirobis arsebobis SemTxvevaSi. 

pirveli, _ Secdoma unda iyos relevanturi mens rea-sTan 
mimarTebaSi, anu garemoeba, romelsac braldebuli warmoidgenda, unda 
iyos imgvari, rom gamoricxos mens rea. Aamitom, Tu man qveyanaSi 
kontrabanduli gziT Semoitana spirtiani sasmeli baJis gadauxdelad, 
mniSvneloba ar aqvs imas, rom Secdoma exeba spirtiani sasmelis 
mwarmoebels, magaliTad, arayi iyo ukrainuli warmoebis da ara 
rusuli, rogorc mas egona; Aan sxva magaliTi: qurdulad SeRweva bina 
# 5_Si da ara # 3_Si, rogoc mas winaswar hqonda Cafiqrebuli.  

rogorc pirvel, ise meore SemTxvevaSi saubaria qmedebebze, 
romlebic isjeba sisxlissamarTlebrivi wesiT. Bamitom, dayrdnoba 
imaze, rom es iyo Secdoma, am garemoebebis ararsebobisas, ar daicavs  
braldebuls sisxlissamarTlebrivi pasuxismgeblobisagan. 

meore, _ Secdomas unda hqondes “gonivruli safuZveli”, kerZod 
ki, unda iyos imgvari, romelsac msgavs garemoebaSi Caidenda 
nebismieri sxva “gonieri adamiani”. 

k. kenis mohyavs aseTi Secdomis magaliTi:150 erTma kacma, vidre 
eklesiaSi wavidoda, misi sakuTari Tofidan amoiRo vaznebi da Tofi 
datova dasateni. Mmisi aryofnis dros sxva pirma isrola am Tofidan, 
ris Semdegac datenili Tofi dado Tavis Zvel adgilze. Tofis 
partonma imave dRes kvlav aiRo Tofi xelSi, mouxvda xeli Caxmaxze, 
gavarda Tofi da mokvda misi coli. samarTlebrivi gansjiT, aRniSnul 
SemTxvevaSi, Tofis mepatrones hqonda gonivruli safuZveli efiqra, 
rom Tofi ar iyo datenili, radganac im momentidan, rodesac man 
Tofi vaznebisgan dacala da amoiRo isini, gavida sul ramdenime saaTi 
im dromde, vidre Tavidan aiRebda Tofs xelSi. 

mesame, _ Secdoma, romelsac aqvs Tundac gonivruli safuZveli, 
SeiZleba eyrdnobodes faqtiur garemoebebs da ara samarTlebriv 
sakiTxebs. 

legaluri Secdoma ar SeiZleba emsaxurebodes 
sisxlissamarTlebrivi devnis Tavidan acilebas, maSinac ki, Tu 
gansasjeli daamtkicebs, rom aseTi qmedebis Cadena da amgvarad 
moqceva mas urCia iuristma. Tumca, zogierT SemTxvevaSi, es mtkiceba 

                         
149 amitom faqtobrivi Secdoma ver iqneba miCneuli dacvad sisxlissamarTlebrivi 
devnisagan im mkacri pasuxismgeblobis danaSaulTa saqmeebze, romelTa 
SemadgenlobebisTvisac ar moiTxoveba mens rea (magaliTad, statutur danaSaulebSi, 
sisxlissamarTlebrivi pasuxismgeblobis dadgomisaTvis xSirad sakmarisia 
dadgindes braldebulis mier qmedebis Cadena, romelic akrZalulia statutiT, 
romlis safuZvelzec is eqvemdebareba pasuxismgeblobas). 
150 Кенни К. С.  Основы уголовного права, Никифоров Б. С.  - is redaqciiT. М.,  1949. gv. 72. 
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SeiZleba gaiTvaliswinon sasamarTloebma, raTa gamotanil iqnes 
SedarebiT msubuqi ganaCeni.151  

 
b.1.4. anglo-amerikul sisxlis samarTalSi arsebuli Secdomis 

mimarTeba qarTul samarTalSi damkvidrebul bralis gamomricxvel 
SecdomasTan  

rogorc zemoT ganxiluli masalidan  SegviZlia davaskvnaT, 
anglo-amerikul sisxlis samarTalSi pasuxismgeblobis gamomricxvel 
garemoebad SeiZleba CaiTvalos  faqtobrivi Secdoma, iuridiuli 
Secdoma ki aseT garemoebad iSviaT SemTxvevebSi miiCneva. amasTanave, 
arsebobs iseTi konkretuli SemTxvevebic, rodesac faqtobrivi 
Secdomac ki ar gamoricxavs pasuxismgeblobas. magaliTad, zogjer, 
Secdoma asakSi, SeiZleba, arc iyos pasuxismgeblobisgan 
gaTavisuflebis safuZveli.  

sainteresoa, rogor dgas Secdomis arsisa da iuridiuli 
Sedegebis sakiTxi  Tanamedrove qarTul sisxlis samarTalSi da ra 
msgavseba-gansxvavebebi gaaCnia mas anglo-amerikul samarTalSi 
damkvidrebul SecdomasTan.  

zogadad, qarTuli sisxlis samarTali icnobs Secdomis 
sayovelTaod aRiarebul saxeebs – iuridiul, anu samarTlebriv, da 
faqtobriv Secdomas.   

rodesac Cven vsaubrobT Secdomaze, rogorc bralis 
gamomricxvel garemoebaze, unda aRvniSnoT, rom sisxlis samarTlis 
kodeqsi gansazRvravs samarTlebrivi Secdomis mxolod erT saxes -
Secdomas akrZalvaSi.152  

SeiZleba davaskvnaT, rom saqarTvelos ssk-is 36-e muxlis 
Tanaxmad, Secdoma aris qmedebis akrZalvis arcodna da ara im sisxlis 
samarTlis kanonis arcodna, romliTac am akrZalvis darRveva iwvevs 
pasuxismgeblobas.  

akrZalvaSi Secdoma, ssk-is 36-e muxlis mixedviT bralis 
gamomricxveli garemoebaa mxolod im SemTxvevaSi, roca Secdoma 
misatevebelia. Aaqedan gamomdinareobs, rom Secdoma akrZalvaSi 
yovelTvis gamoricxavs ganzraxvas, magram ar gamoricxavs brals 
mTlianad. Secdoma akrZalvaSi brals im SemTxvevaSi gamoricxavs, 
roca Secdoma misatevebelia.  

Secdoma misatevebelia im SemTxvevaSi, roca Seqmnil viTarebaSi 
moqmedma ar icoda da arc SeiZleboda scodnoda, rom akrZalul 
qmedebas Cadioda. Tu sasamarTlo miva im daskvnamde, rom Secdoma 
akrZalvaSi misatevebeli ar aris, gamoiricxeba sruli Seracxvis 
SesaZlebloba da moqmedi pasuxs agebs SezRudulad.153  

daskvnis saxiT unda aRiniSnos, rom Tu anglo-amerikul sisxlis 
samarTalSi pasuxismgeblobisagan gasaTavisufleblad amosaval 
                         
151  Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 48. 
152 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 252. 
153 iqve, gv. 254.  
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wertilad miCneulia mxolod faqtobrivi da ara samarTlebrivi 
Secdoma, qarTul sisxlis samarTalSi Secdomis, rogorc bralis 
gamomricxveli garemoebis irgvlig sxvagvari midgomaa damkvidrebuli. 
kerZod, SecdomaSi igulisxmeba samarTlebrivi Secdomis saxe - 
Secdoma akrZalvaSi, romelic niSnavs, rom moqmeds Segnebuli ar aqvs 
Tavis qmedebis marTlsawinaaRmdego saxiaTi da hgonia, rom mis mier 
Cadenili qmedeba akrZaluli ar aris. aqedan gamomdinare, Secdoma 
akrZalvaSi moicavs rogorc sisxlis samarTlis kodeqsSi arsebul 
klasikur deliqtebs, aseve blanketur normebs, romelTa arcodnis 
albaToba qmedebis Camdeni pirisaTvis ufro maRalia. 

vfiqrob, qarTul sisxlis samarTalSi Secdomis sakiTxi 
saTanadod aris damuSavebuli da  misi srulyofisaTvis, raime saxiT, 
anglo-amerikul samarTalSi arsebuli Secdomis implementacias ar 
saWiroebs.  

Semdeg gansaxilvel, sapatio garemoebas warmoadgens iZuleba.  
5) Duress _ iZuleba. anglo-amerikul sisxlis samarTalSi iZulebas 

zogadad ganixilaven, rogorc sapatio da ara gamamarTlebel 
garemoebas. amas safuZvlad udevs is mosazreba, rom piris mier unaris 
dakargva SeiZleba gamowveuli iyos garegani mizeziT, rodesac 
“sapatio garemoebas” warmoadgens moqmedi piris uneblie reaqcia.154 B 

 
b.2. iZuleba, rogorc pasuxismgeblobisgan ganmaTavisuflebeli 

garemoeba, inglisuri sisxlis samarTlis mixedviT   
interess ar iqneba moklebuli, ganvixiloT SemTxvevebi inglisuri 

sisxlis samarTlis mixedviT, romlebic miekuTvnebian garemoebebs, 
rodesac neba daTrgunulia iZulebiT. kerZod, col-qmruli iZuleba, 
iZuleba sxeulis dazianebis muqariT, iZuleba, romelic gamowveulia 
araxelsayreli pirobebiT da brZanebis upirobod SesrulebiT.155 

garemoebebs, romlebic gamoricxaven sisxlissamarTlebriv 
pasuxismgeblobas, inglisuri samarTlis mixedviT, ekuTvnis iseTi 
SemTxvevebi, rodesac braldebulis neba darTgunuli iyo Zaladobrivi 
gziT. EerT-erT aseT garemoebad unda miviCnioT col-qmruli iZuleba. 

 
 
b.2.1 col-qmruli iZuleba 
Zveli inglisuri samarTali qorwinebiT kavSirze dafuZnebul 

morCilebas ganixilavda, rogorc safuZvels, romelic pirs icavda  
sisxlissamarTlebrivi pasuxismgeblobisagan. iseT SemTxvevebSi, roca 
coli Cadioda felonias qmris TandaswrebiT, saerTo samarTali 
xelmZRvanelobda prezumfciiT, rom man es mZime danaSauli Caidina 
imdenad Zlieri gavlenis  gamo meuRlis mxridan, rom es mas aZlevda 
uflebas, yofiliyo gamarTlebuli maSinac ki, rodesac 

                         
154 Clarkson C.M.V and  Keating  H. M.,  dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 284. 
155 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 47. 
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mtkicebulebebi iZulebis Sesaxeb qmris mxridan saqmeSi ar 
arsebobda.156  

rogorc k. keni ganmartavs, aseTi araCveulebrivi privilegia, 
romelic eZleoda cols, magram ar eniWebodaT Svilebs, SeiZleba 
axsnili yofiliyo istoriulad. 1692 wlamde qalebi moklebulni 
iyvnen privilegias sulier sferoSi. magaliTad, ar daesajaT 
sikvdiliT, riTac sargeblobda yvela mamakaci, romelmac ki kiTxva 
icoda. Aamitom, iseT SemTxvevebSi, rodesac mZime danaSaulis CadenaSi 
erToblivad imxilebodnen rogoc qmari, aseve coli, qmari, romelic, 
Tundac moCvenebiTad Seqmnida imis warmodgenas, rom kiTxva SeeZlo, 
Tavisufldeboda sikvdiliT dasjisagan, xolo coli, Tundac misi 
monawileobis xarisxi danaSaulSi mcire yofiliyo, isjeboda 
sikvdiliT. es usamarTloba gverdavlili iqna col-qmruli iZulebis 
xelovnurad Seqmnili prezumfciiT.157 

 sisxlis samarTlis kanonma, romelic miiRes 1925 wels, gaauqma 
samarTlebrivi prezumfcia, romlis Tanaxmadac, danaSauli, romelic 
Cadenili iyo colis mier qmris TandaswrebiT, miCneuli iyo 
danaSaulad, romelic Caidina colma qmris iZulebiT. amasTan erTad, 
imave kanonma gaiTvaliswina rom, garda saxelmwifo Ralatisa da 
damamZimebel garemoebebSi Cadenili mkvlelobisa, imaze dayrdnoba, 
rom colma danaSauli Caidina qmris TandaswrebiT da misi iZulebiT, 
kargi safuZvelia dacvis mxarisaTvis. mocemuli garemoeba gamoricxavs 
mxolod colis pasuxismgeblobis sakiTxs, da ar vrceldeba qalze, 
romlis qorwineba ar gamodga namdvili da im qalebze, romlebic 
ewevian Tanacxovrebas mamakacTan. magaliTad, Ditta-s158 saqmis 
gadawyvetisas, saapelacio sasamarTlom daadgina, rom aseTi dacva ar 
vrceldeba qalze, romelic keTilsindisierad yoymanebs Tavis 
qorwinebaze. xolo rac Seexeba wesebis gavrcelebas col-qmruli 
iZulebis sakiTxebSi, romlebic exeba muslimanur qorwinebebs, 
sasamarTlom es sakiTxi Riad datova. 

erT-erTi im problemaTagani, romlebsac awydebian inglisis 
sasamarTloebi, rodesac ixilaven braldebulTa mtkicebebs col-
qmruli iZulebisas, rogorc garemoebas, romelic gamoricxavs 
sisxlissamarTlebriv pasuxismgeblobas, mdgomareobs imis 
gansazRvraSi, Tu romeli moqmedeba unda Sefasdes iZulebad. 

sasamarTloebis azriT, col-qmrul  iZulebaze dayrdnoba ar 
moiTxovs imis mtkicebas, rom gamoyenebuli iyo Tu ara fizikuri Zala, 
zogjer ki sakmarisia moraluri muqara, magaliTad, muqara, rom 
waarTmevs Svilebs.  

unda aRiniSnos, rom col-qmrul  iZulebaze dayrdnoba 
sisxlissamarTlebrivi pasuxismgeblobis Tavidan asacileblad, bolo 
xanebSi, sul ufro da ufro iSviaTad gvxvdeba da swored amis gamo, 

                         
156 Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 49. 
157 Кенни К. C.Ddasax. naSr., М.,  1949. gv. 79. 
158 R v Ditta [1988] Crim  LR 43, CA. 

 56



samarTalmcodneebi sul ufro xSirad ayeneben misi gauqmebis 
winadadebas, rogorc moZvelebulisa.159 

 
b.2.2. iZuleba sikvdilis, an sxeulis dazianebis muqariT  
inglisur sisxlis samarTalSi sikvdilis, an sxeulis dazianebis 

miyenebis muqaraze dayrdnoba, rogorc garemoebaze, romelic pirs 
aacilebs sisxlis samarTlis pasuxismgeblobas, gamoiyeneba Zalze 
iSviaTad. Tumca, saerTo samarTlis es norma dResdReobiTac  
agrZelebs arsebobas.  

swored imitom, rom es sakiTxi, sasamarTloebis mxriv 
arasakmarisad aris damuSavebuli, ar SeiZleba zustad ganisazRvros, 
rogori danaSaulis Cadenis dros SeiZleba iyos gamoyenebuli igi, 
rogorc dacvis saSualeba.160  

erTaderTi ucilobeli azri imis Sesaxeb, rom amgvari dacva iqnas 
gamoyenebuli, mdgomareobs imaSi, rom is ar gavrceldes ganzrax 
mkvlelobis SemTxvevebze, Tavdasxmaze ganzrax mkvlelobis mizniT da 
Ralatis gansazRvrul formebze.161 amasTanave, muqaris ZaliT 
iZulebaze dayrdnoba SesaZlebelia, magaliTad, saxelmwifo Ralatis 
braldebis dros, roca saubaria umniSvnelo safrTxis qmedebebze. 

garkveuli ganviTareba hpova inglisSi bolo xanebSi koncefciam 
“iZuleba muqaris gamoyenebiT” im procesebSi, romelTa saqmeebic 
dakavSirebulia danaSaulebriv jgufebTan an organizaciebTan, 
bandebTan an SeTqmulTa gaerTianebebTan. mocemuli wesi damtkicebuli 
iyo Sarpis 162 saqmis gadawyvetisas, romelic Sedga 1987 wels, sadac 
aRniSnuli iyo, rom  nebayoflobiTi monawileoba SeiaraRebul 
bandaSi, romlis Zaladobrivi miznebi braldebulisaTvis cnobili 
iyo, mas ar aZlevs uflebas, pasuxismgeblobisagan Tavis dasaRwevad 
daeyrdnos imas, rom igi am qmedebas Cadioda sikvdilis muqaris 
iZulebiT.Ees wesi warmogvidgeba metad mniSvnelovnad imdenad, 
ramdenadac Zalian xSirad bandis wevrebi TavianTi qmedebebis 
gasamarTleblad Tavs imarTleben muqariT iZulebiT, romelic 
momdinareobda TavianTive danaSaulebrivi jgufis wevrebis mxridan.163 

 
b.2.3.Kkoncefcia “iZuleba, romelic gamowveulia araxelsayreli 

garemoebebiT” 
saapelacio sasamarTloebis Tanamedrove gadawyvetilebebiT 

dadgenilia wesebi, romelTa Tanaxmadac,  sisxlis samarTlis 
pasuxismgeblobisgan Tavis dasacavad SeiZleba imaze dayrdnoba, rom 

                         
159 Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 50. 
160 iqve, gv. 50. 
161 Lynch v. DPP for Northern Ireland [1975] 1 All ER 913, HL. 
162 R. v. Sharp [1987] QB 853, [1987] 3 All ER 103, CA.  
163 Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 50. 
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braldebulis qmedeba iyo iZulebiTi, garSemo Seqmnili 
araxelsayreli  garemoebebis gamo.164 

gansxvavebiT koncefciisagan “iZuleba muqaris ZaliT”, axali 
wesebi iTvaliswinebs, rom muqara SeiZleba modiodes ara mxolod 
adamianisagan, aramed bunebrivi movlenebisganac. Aaseve, muqara ar unda 
Seicavdes moTxovnas Caidinos pirma danaSaulebrivi qmedeba. 
magaliTad, aseTi sityvebi: ‘’gaakeTe es, Torem...…” 

1995 wels saapelacio sasamarTlos gadawyvetilebaSi saqmeze, 
romelic dakavSirebuli iyo iaraRis ukanono flobasTan, aRiniSna, 
rom aseTi gadawyvetileba unda iqnas gamoyenebuli yvela danaSaulTan 
mimarTebaSi (garda mkvlelobisa, mkvlelobis mizniT Tavdasxmis da 
Ralatis gansazRvruli formebis dros).165 

dacva, romelic dafuZnebulia “iZulebaze, gamowveuli 
araxelsayreli pirobebisgan”, bevr rameSi hgavs iseT dacvas, romelic 
warmoiSoba sicocxlisa da janmrTelobis muqarasTan dakavSirebiT, 
da aseve Semofarglulia SemTxvevebiT, rodesac iseTi garemoebebia,  
rom safrTxe eqmneba braldebulis sicocxles da janmrTelobas.  

Tanaxmad koncefciisa “iZuleba, gamowveuli araxelsayreli 
garemoebebiT”, muqara uciloblad unda modiodes garedan, da ar 
SeiZleba iyos braldebulis Segnebuli qmedebis nayofi. magaliTad, 
rojeris166 saqmeze  gadawyvetilebaSi, romelic dadanaSaulebuli iyo 
cixis gvirabis gayvanaSi, saapelacio sasamarTlom scno, rom 
braldebulis suicidaluri azrebi (saubari iyo TviTmkvlelobiT 
muqaraze) ar SeiZleba iyos  maszed iseTi wesebis gavrcelebis 
safuZveli, romlis Tanaxmadac, braldebuli, romelic Seqmnili 
araxelsayreli pirobebis gamo iZulebuli iyo emoqmeda dadgenili 
kanonis darRveviT, ar eqvemdebareba sisxlis samarTlebriv 
pasuxismgeblobas.167 

 
b.2.4. brZanebis upirobo Sesrulebis iZuleba anu  ufrosis 

brZaneba  
inglisuri sisxlis samarTali pasuximgeblobis gamomrcxvel iseT 

garemoebas, rogoricaa ufrosis brZaneba,  ar cnobs.168 
inglisuri saerTo samarTlis mixedviT, ukiduresad iSviaT 

SemTxvevebSi, braldebuli SeiZleba eyrdnobodes brZanebis 
Sesrulebas zemdgomTagan, rogorc sisxlis samarTlis 
pasuxismgeblobisagan ganmaTavisuflebel garemoebas.169 rogorc 
iuridiul literaturaSia aRniSnuli, arseboben garkveuli qmedebebi, 

                         
164 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003. gv. 50. 
165 R. v.  Pummell [1995] 2 Cr. App. Rep 607, CA. 
166 R. v.  Rodger [1998] 1 Cr. App. Rep 143, CA. 
167 Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 51. 
168 Clarkson C.M.V and  Keating  H. M., dasax. naSr.,  Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 284 
169 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 55. 
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romlebic SeiZleba miCneulni iqneZn kanonierad da dasabuTebulad 
marTlmsajulebis aRsrulebis mizniT (magaliTad, sasamarTlos 
kanonieri ganaCenis aRsruleba, moqmedeba, romelic Sesrulebulia 
Zaladobis Tavidan asacileblad an damnaSavis Sesapyrobad) da 
romlebic winaaRmdeg SemTxvevaSi CaiTvlebodnen aramarTlzomier 
qmedebebad. miuxedavad amisa, iTvleba, rom zemdgomi xelmZRvanelis 
brZaneba  ar uxsnis pasuxsimgeblobas pirs, Tu Cadenili qmedebebi ar 
aris gamarTlebuli mocemuli miznebiT. konkretul SemTxvevaSi, 
rodesac brZanebis arakanoniereba ar aris TvalnaTeli, aseT brZanebis 
Sesrulebaze dayrdnoba SeiZleba gamoyenebul iqnas gamamarTlebel 
sababad, romelic dafuZnebulia samarTlebriv principebze da 
gamomuSavebulia saerTo samarTlis mier.170 braldebuls SeuZlia, 
magaliTad, daeyrdnos faqtiur, an zogjer iuridiul Secdomas, 
romlebmac SeiZleba gamoiwvios pasuxismgeblobisgan gaTavisufleba an 
gamarTlebul iqnas uxeSi daudevroba. Tumca, roca laparakia 
fuZemdeblur principebze, maSin ar SeiZleba ar aRiniSnos 1994 wlis 
saidumlo sabWos gadawyvetileba, romelSic kidev erTxel aris 
dadasturebuli, rom inglisur samarTalSi ar arsebobs dacva 
sisxlis samarTlis pasuxismgeblobisagan, rodesac saqme exeba 
zemdgomi xelmZRvanelis braZanebis Sesrulebas.171 

rac Seexeba statutur samarTals, aq kanonmdebeli kanons urTavs 
calkeul debulebebs, romlebic iTvaliswineben specialur dacvas 
sisxlis samarTlebrivi pasuxismgeblobisagan, romelic gamowveuli 
iyo zemdgomi xelmZRvanelobis brZanebis SesrulebiT.172 magaliTad, 
kanoni “brZola dabinZurebis winaaRmdeg” (Secvlili – 1999w., (mux. 1 (4) 
(c))173 dacvis saxiT iTvaliswinebs dayrdnobas maszed, rom 
damqiraveblis mier iqna gacemuli brZaneba da mas aRasrulebda 
mZRoli, romelsac ukanonod gadahqonda sawarmos mavne narCenebi, im 
SemTxvevaSi, Tu dgas mZRolis pasuxismgeblobis sakiTxi. 
gansakuTrebul yuradRebas ipyrobda aRniSnuli problema samxedro 
mosamsaxureebTan mimarTebaSi, romelTa mimarTac sasamarTloebma da 
sisxlis samarTlis doqtrinam dRevandlamde ver gamoimuSava 
sakiTxisadmi erTgvari midgoma. samxedro piris movaleoba, rom 
daemorCilos zemdgoms Cinis mixedviT, zogierT SemTxvevaSi mas 
ayenebs urTules pirobebSi. inglisur saerTo samarTalSi ar aris 
aRniSnuli sakiTxisadmi saxelmZRvanelo precedenti.174 rogorc erTi 
ingliseli iuristi aRwers, “jariskaci SeiZleba gaasamarTlos 
samxedro tribunalma brZanebis Seusruleblobis gamo da gamoutanos 

                         
170 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv.55. 
171 Yip Chui-cheung  R. v. [1994] 2 All ER 924. 
172 Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 56. 
173 Control of Pollution (Amendment) Act 1989 (35 Statutes 777). 
174 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 56. 
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daxvretis ganaCeni an mosamarTlisa da msajulebis mier gagzavnil 
iqnes gadasaxlebaSi brZanebis SesrulebisaTvis”.175 

zogierTi specialisti samxedro samarTlis sferodan 
uwindeburad Tvlis “ramdenadme sadaod” sakiTxs imis Sesaxeb, Tu ra 
xarisxis zemdgomi Cinis mqone ufrosis brZaneba aTavisuflebs 
jariskacs sisxlis samarTlis pasuxismgeblobisagan mis mir Cadenili 
ukanono qmedebis gamo. Tumca, rodesac sakiTxi dgeba braldebulis 
mxridan maszed, rom brZaneba gaica zemdgomi xelmZRvanelisagan, da 
man is mxolod aRasrula, ris gamoc mas ar unda daekisros  sisxlis 
samarTlis pasuxismgebloba, yvela specialisti Tanxmdeba imaze, rom 
samxedro mosasmsaxurem ar unda icodes braZanebis arakanoniereba, 
xolo TviT brZaneba ar unda gamoiyurebodes kanonis aSkarad 
sawinaaRmdegod.176 

rac Seexeba SeerTebul Statebs,  aq ufrosis brZanebis Sesruleba 
gamamarTlebel garemoebad iTvleba, vinaidan zemdgomi sikeTe aris 
samxedro disciplina da efeqturoba. sikeTis zemdgomoba maSin 
gadaiwoneba, rodesac brZanebis arakanoniereba aSkaraa. miuxedavad 
imisa, rom am logikis mixedviT ufrosis brZanebis Sesruleba 
gamarTlebaSi Tavsdeba, ufro misaRebi Tvalsazrisi iqneba, Tu mas, 
iseve rogorc iZulebas, patiebis statuss mivcemT. amdagvari midgoma 
mas ufro praqtikulad misaRebs gaxdis inglisuri samarTlisaTvis.177   

anglo-amerikul samarTalSi momdevno sapatio garemoeba 
provokacias exeba.  

6) Provocation - provokacia. miuxedavad imisa, rom provokacia, 
rogorc fiqroben, saerTo samarTalSi, iyo nawilobriv 
gamamarTlebeli178 garemoeba, amJamad mas moiazreben, rogorc 
nawilobriv sapatio garemoebas.179 braldebuls am SemTxvevaSi 
dakarguli aqvs Tavisi Tavis kontroli da Sesabamisad imis 
SesaZlebloba, rom daemorCilos kanonis moTxovnebs.  

7) Diminished  responsibility - SezRuduli Seracxadoba. es aris is 
SemTxveva, rodesac dacva amtkicebs, rom braldebuls aqvs 
aranormaluri fsiqika, romlis drosac is srulad pasuxs ar agebs da 
Sesabamisad, nawilobriv epatieba.  

8) Intoxication – intoqsikacia. intoqsikaciac nawilobrivi patiebis 
safuZvels warmoadgens. braldebulis qmedebaSi ar arsebobs mens rea, 
magram is ikicxeba intoqsikaciis gamo. Sesabamisad, mas mxolod 

                         
175 Dicey. Introduction  to the Study of the law of the Constitution. 1959. gv. 303. 
176 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 56. 
177 Clarkson C.M.V and  Keating  H. M., dasax. naSr., Forth Edition, London, Sweet and Maxwell, 1998, gv. 
284 
178 ingliselebs aqvT nawilobrivi gamarTleba da nawilobrivi patieba, orive 
SemTxvevaSi pasuxismgebloba msubuqdeba (avt. Sen.).  
179 ix.  Alldridge, The Coherence of Defences [1983] Crim. L. R. 665.  
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nawilobriv epatieba, an zogierTi danaSaulis SemTxvevaSi, saerTod 
ar epatieba.180A 

aseve farTod ganxilvis Rirsia iseTi sapatio garemoeba, rogoric 
aris ukiduresi aucilebloba. miT umetes imdenad, ramdenadac es 
garemoeba, amavdroulad, rig SemTxvevebSi, aseve, miCneulia 
gamamarTlebel garemoebadac. 

 9) Necessity - ukiduresi aucilebloba (rodesac miyenebuli ziani 
Tavidan acilebuli zianis Tanasworia). inglisuri samarTali aseT 
situaciebSi pasuxismgeblobas iSviaT SemTxvevaSi gamoricxavs.181  

 rogorc vxedavT, qarTuli sisxlis samarTlisagan gansxvavebiT, 
sadac ukiduresi aucilebloba calsaxad marTlwinaaRmdegobis 
gamomricxveli garemoebaa, im aucilebeli pirobiT, rom  dazianebuli 
sikeTe naklebmniSvnelovani unda iyos gadarCenil sikeTesTan  
SedarebiT, anglo-amerikul sisxlis samarTalSi pasuxismgeblobis 
gamomricxveli am garemoebis kompleqsuri gageba arsebobs. EaRniSnuli 
garemoeba rig SemTxvevebSi miCneulia gamamarTlebel, sxva 
SemTxvevebSi ki sapatiebel garemoebad. ukiduresi aucileblobis 
amgvar or, sxvadasxva saxis pasuxismgeblobis gamomricxvel 
garemoebad kvalifikacia anglo-amerikul sisxlis samarTalSi, 
rogorc Cans, damokidebulia miyenebuli da Tavidan acilebuli zianis 
urTierTmimarTebaze. Uukiduresi aucileblobis is SemTxveva, rodesac 
acilebuli ziani ufro didia, vidre miyenebuli –  miCneulia 
calsaxad gamamarTlebel, xolo is SemTxveva, rodesac miyenebuli 
ziani Tavidan acilebuli zianis Tanasworia – sapatio garemoebad. 
Tumca, rogorc zeviT aRiniSna, ukanasknel SemTxvevaSi 
pasuxismgebloba yovelTvis ar gamoiricxeba.  

aqedan gamomdinare, SeiZleba iTqvas, rom anglo-saqsuri sisxlis 
samarTali icnobs da aRiarebs rogorc marTlzomier ukidures 
aucileblobas, rasac qarTuli sisxlis samarTlis azrovnebis 
gadasaxedidan ssk-is 28 muxli Seesabameba, aseve sapatiebel ukidures 
aucileblobas, romelic, marTalia, Cvens sisxlis samarTlis kanonSi 
specialuri sakanonmdeblo normis saxiT ar aris Setanili, magram 
mainc moizareba saqarTvelos ssk-is 38-e muxliT gaTvaliswinebul 
bralis gamomricxvel zekanonur garemoebebSi.  

sakiTxis SedarebiT bundovanebidan gamomdinare, mizanSewonilad 
mimaCnia ufro farTod gadmovce ukiduresi aucileblobis moqmedebis 
farglebi da SemTxvevebi inglisur sisxlis samarTalSi.  

 
b.3. ukiduresi aucilebloba inglisSi 
saerTo samarTliT samoqalaqo pasuxismgeblobisagan 

gasaTavisufleblad miCneuli iyo iseTi garemoebani, romlis drosac, 
pirma, romelmac ziani miayena meore pirs an mis qonebas, Caidina es 

                         
180  Clarkson C.M.V and  Keating  H. M.,  dasax. naSr.,  Forth Edition, London, Sweet and Maxwell, 1998, 
gv. 284 
181 iqve, gv. 284. 
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qmedeba im mizniT, rom gadaerCina sazogadoeba gacilebiT meti 
zianisagan.  

rac Seexeba sisxlis samarTlis pasuxismgeblobisgan 
gaTavisuflebas, j. stifenis azriT, “aucileblobaze182 dayrdnoba ar 
SeiZleba miRebul iqnes:  

1) rodesac acilebuli boroteba iyo ufro mcire, vidre 
danaSauli, Cadenili imisaTvs, rom acilebuli yofiliyo es boroteba. 

2) rodesac boroteba SesaZlebeli iyo acilebuliyo sxva gzebiT, 
vidre danaSaulis CadeniT;  

3) Tu miyenebuli ziani iyo meti, vidre es aucilebeli iyo zianis 
asacileblad.”183 

“aucileblobis” wesebi, mocemuli j. stifenis mier, dRemde 
iTvleba yvelaze ufro moxerxebulad. Mmis Tanaxmad, arseboben 
“SemTxvevebi, romlebic ar SeiZleba iyos gansazRvruli winaswar, 
sadac kanonis darRvevis aucilebloba warmoiSoba iseTi gadaulaxavi 
winaaRmdegobiT, rom iqmneba SesaZlebloba gamarTlebuli iqnas 
xalxis qmedebebi kanonis darRvevis gamo.”184 wesis formulirebis 
dros j. stifens mxedvelobaSi hqonda zogadi aucilebloba, xolo 
pirad aucileblobasTan mimarTebaSi inglisuri sasamarTloebi 
emxrobodnen sxva azrs.185 

samefo sasamarTlom mTlianad uaryo piradi (sapatiebeli) 
ukiduresi aucileblobis gamoyenebis SesaZlebloba R. v. Dudley and 
Stephens-is 186 saqmeSi. saubari iyo im tragikul SemTxvevaze, romelsac 
adgili hqonda iaxtis “minonetis” daRupvis Semdeg, rodesac dadlim 
da stefensma mokles iunga parkeri, raTa Tavi exsnaT SimSiliT 
sikvdilisagan. aRniSnuli saqmis gadawyvetisas sasamarTlom 
araorazrovnad ganacxada, rom saerTo samarTlebrivi principi, 
romlis ZaliTac bevr adamians aqvs ufleba, sicocxle mouspos meore 
adamians, romelic araferSi ar aris damnaSave, imis gamo, rom ixsnas 
sakuTari sicocxle, ar arsebobs.187 

miuxedavad imisa, rom braldebis mxriv damowmeba “zogadi 
aucileblobisa” Zalian iSviaTad Tu aRwevda warmatebas inglisis 
sasamarTloebSi, aRniSnuli wesi kvlav SenarCunebulia saerTo 
samarTalSi. 

amis dasturad iTvleba, magaliTad, lordTa palatis 
gadawyvetileba, romelic gamotanilia 1990 wels da romelic pirdapir 
aris dafuZnebuli “aucileblobis principze.”188 masSi aRniSnulia, rom 
saerTo samarTalSi aucileblobis principis arseboba, romlis 

                         
182 rusul sisxlis samarTalSi am instituts uwodeben ukidures aucileblobas. 
183  Кенни. К. C., Ddasax. naSr., М.,  1949. gv. 82.  
184 iqve, gv. 82. 
185 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 52. 
186 R. v. Dudley and Stephens (1884) 14 QBD 273. 
187 Кенни К. . C.,Ddasax. naSr., М.,  1949. gv. 82. 
188 R. v. Berkshire Health Authority [1989] 2All ER 545.  
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Tanaxmadac SeiZleba gamarTlebuli iyos qmedeba, romelic sxva 
SemTxvevaSi iqneboda ukanono, eWvs ar iwvevs. 

miuxedavad amisa, istoriulad am principis gamoyeneba SezRuduli 
iyo saqmeTa ori jgufis gamo, romelnic iwodebian sajaro da kerZo 
aucileblobad, anu roca saubaria sxvis gadarCenaze, anU sxvisi 
qonebis gadarCenaze sazogadoebis interesebidan gamomdinare, da kerZo 
aucileblobad, rodesac saubaria muqaraze, roca safrTxe eqmneba 
TviT braldebuls an mis qonebas.  

sasamarTlo praqtikis analizi saSualebas gvaZlevs gamovyoT 
saqmis kidev erTi jgufi, romelSic SesaZlebelia gamoyenebuli iyos 
dayrdnoba aucileblobaze, roca braldebulma Caidina qmedeba sxva 
piris mimarT daxmarebis aRmoCenis mizniT misi Tanxmobis gareSe.  

imisaTvis rom, aucileblobis principi gamoyenebul iqnas saqmeSi, 
romlebic ganekuTvnebian mesame jgufs, isini unda pasuxobdnen 
garkveul moTxovnebs. lordTa palatis azriT, aseT SemTxvevaSi, ara 
Tu ar unda iyos SesaZlebloba ama Tu im formiT kavSirisa im pirTan, 
romelzec gaweulia daxmareba, aramed TviT dasaxmarebeli qmedebac, 
unda iyos imgvari, rogoradac  imoqmedebda nebismieri gonieri 
adamiani yovelgvar viTrebaSi da CaTvlida saWirod im piris 
interesebis gaTvaliswinebas, romlis mimarTac gaweuli iqna aseTi 
daxmareba.189 

calkeuli danaSaulis mimarT sisxlis samarTlis 
pasuximgeblobis dadgenisaTvis kanonmdebeli xSirad iyenebs 
aucileblobis princips, rogorc Cadenili qmedebis kanonier 
gamarTlebas. amgvar magaliTebad SeiZleba moviyvanoT jandacvis  
kanonmdeblobis Sesabamisi normebi. Aase magaliTad, inglisis 1929 
wlis “axalSobilTa sicocxlis SenarCunebis  Sesaxeb kanonis” 
pirveli muxlis moTxovnis saawinaaRmdegod,190 romelic krZalavs 
nayofis ganadgurebas, sisxlis samarTlis pasuxismgebloba ar 
ekisreba eqims, Tu damtkicdeba, rom is moqmedebda keTilsindisierad, 
raTa SeenarCunebina dedis sicocxle. sxva magaliTi SeiZleba iyos 
gansakuTrebul SemTxvevaSi mSobiaresadmi daxmareba im piris mier, 
romelic ar aris diplomirebuli eqimi an bebiaqali.191 kanonmdeblis 
mier gamoyenebuli fraza “kanonieri gamarTlebis arsebobis Sesaxeb” 
zogierTi akrZaluli qmedebis Cadenisas SeiZleba braldebulis mier 
gamoyenebuli iqnes, rogorc sayrdeni aucileblobaze, raTa 
gamarTlebuli iqnes misi qmedebebi. 

amasTan, adamiani ar SeiZleba eyrdnobodes aucileblobas 
sisxlis samarTlis pasuxismgeblobisagan gasaTavisuleblad, Tu man 
danaSauli Caidina dazaralebulis Txovnis safuZvelze.Aamis 
TvalsaCino magaliTia eqim naijel koqsis saqme, romelic 
gasamarTlebuli iqna mkvlelobisaTvis 1992 wlis seqtemberSi.  

                         
189 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 52. 
190 Infant Life (Preservation) 1929 (12 Statutes 196). 
191 Nurses, Midwives and Health Visitors Act, 1997. 
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sasamarTlom mas miusaja Tavisuflebis aRkveTa 12 TviT. saqmis arsi 
ki mdgomareobs SemdegSi: eqimma koqsma, 70 wlis qalbatonis TxovniT 
gaukeTa mas kaliumis qloridis ineqcia, raTa misTvis Tavidan 
aecilebina saSineli tanjva, ramdenadac arc erTi tkivilgamayuCebuli 
ar uxsnida tkivils. Eeqimi, rogorc is amtkicebda iyo “naklebi 
borotebis” arCevnis winaSe da gadawyvita mieca misTvis wamali, ramac 
gamoiwvia gulis gaCereba.192 

ukiduresi aucilebloba, anu “garemoebiTi iZuleba”, rogorc mas 
uwodeben,  mxolod maSin warmoadgens pasuxismgeblobis gamomricxvel 
garemoebas, rodesac “braldebuli moqmedebs safrTxis Tanazomierad, 
raTa Tavidan aicilos sikvdili an sxeulis mZime dazianeba”193. es 
arasdros acilebs pasuxismgeblobas mkvlelobis Cadenisas. 
Sesabamisad, erTaderTi situacia, rodesac pasuxismgebloba SeiZleba 
gamoiricxos inglisur samarTalSi (rodesac Tavidan acilebuli 
ziani miyenebuli zianis tolfasia) aris SemTxveva, rodesac 
braldebuli Cadis sxeulis mZime dazianebas seriozuli zianis 
Tavidan asacileblad, an Cadis sicocxlis mospobas 
gaufrTxileblobiT sikvdilis Tavidan asacileblad. aseT 
SemTxvevebSi, gamamarTlebeli garemoeba ar arsebobs, vinaidan 
miyenebuli ziani ar aRemateba Tavidan acilebul zians, magram 
garemoeba iTvleba sapatiod. am dros pirs ar aqvs realuri arCevani.194 
Tu sicocxlis winaaRmdeg mimarTul danaSaulSi amas patiebis 
Seferilobas mivcemT, maSin SesaZleblia, es iyos mxolod 
nawilobrivi patieba, romelsac ganzrax mkvlelobis braldeba 
gaufrTxileblobiT sicocoxlis mospobis braldebaze gadahyavs – 
principi, romelic moqmedebs provokaciis SemTxvevaSic.195 

$ 4. gamarTlebisa da patiebis erTmaneTisagan gansxvaveba da   
aseTi gamijvnis mniSvneloba anglo-amerikul sisxlis samarTalSi 

mas Semdeg, rac farTod gavecaniT pasuxismgeblobis 
gamomricxvel garemoebebs (gamarTlebasa da patiebas) samarTlis 
anglo-saqsur sistemaSi, advilad SesamCnevi xdeba, rom arc erTi 
mimarTuleba ar cdilobs TviT danaSaulis cnebaSi asaxos gansxvaveba 
gamamarTlebel da sapatio garemoebebs Soris.  

am mxriv, k. wiqariSvilis azriT,196 interess iwvevs Tanamedrove 
amerikuli sisxlis samarTlis erT-erTi fuZemdeblis, j. fletCeris 
mier gadadgmuli nabiji, romelmac sisxlissamarTlebrivi 
pasuxismgeblobis safuZvlebis Tezisi Camoayaliba: 
sisxlissamarTlebrivi pasuxismgebloba,  j. fletCeris azriT,  sam 

                         
192 Козочкин И. Д.,dasax. naSr., Омега-Л.  2003, gv. 53. 
193Martin (1989) 88 Cr. App. R. 343 gv. 346.   
194 Clarkson C.M.V and  Keating  H. M.,  dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 284 
195 ix. Commentary to Model Penal Code, Tent. Draft No. 8, 1958, gv. 8-9.  
196 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
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ZiriTad moments ukavSirdeba: 1) daarRvia Tu ara braldebulma 
sisxlis samarTlis myari norma;@2) iyo Tu ara darRveva 
gaumarTlebeli;  3) iyo Tu ara darRveva arasapatio.  

erT-erT am kiTxvaze uaryofiTi pasuxis gacema gamoricxavs 
sisxlissamarTlebriv pasuxismgeblobas~197. Uj. fletCeris koncefcia 
imaSi mdgomareobs, rom Tu aucilebeli mogeriebis aqtiT xdeba 
adamianis sicocxlis xelyofa, moqmedi  nominalurad arRvevs 
sisxlissamarTlebriv normas, magram es darRveva aris kanonieri, 
vinaidan TviTon kanoni asaxavs misi marTlzomierebis pirobebs. j. 
fletCeris mcdelobam, TviTon sisxlissamarTlebrivi 
pasuxismgeblobis safuZvelSive aesaxa gansxvaveba gamarTlebasa da 
patiebas Soris, amerikul  samarTlebriv doqtrinaSi aRiareba hpova. 
amis dasturia is, rom amerikuli danaSaulisa da sasjelis 
enciklopedia am Teorias gamarTlebisa da patiebis gamijvnis 
erTaderT Teoriad warmoadgens.198 j. fletCers surs aCvenos, rom 
gamarTlebisa da patiebis sakiTxi ismeba mas Semdeg, rac dadgindeba, 
rom subieqtma daarRvia myari  sisxlissamarTlebrivi norma. anu, am 
msjelobis  Semdeg unda dadgindes, darRveva aris kanonieri 
(gamarTlebuli), Tu sapatio. unda iTqvas, rom vinaidan, amerikuli 
sisxlissamarTlebrivi doqtrina Semadgenlobisa da 
marTlwinaaRmdegobis cnebebs ar icnobs, igi midis iseTi absurduli 
cnebebis SemoRebamde, rogoricaa `kanonieri darRveva~.199 

sainteresod migvaCnia sakiTxis dasma imis Sesaxeb, Tu ra 
mniSvneloba aqvs gansxvavebas gamarTlebas da patiebas Soris. 

marTalia, gamamarTlebeli da sapatio garemoebebis gamijvnis 
sakiTxi saerTo samarTlis qveynebis sivrceSi Teoriulad mxolod me-
20 saukunis 50-ian wlebSi damuSavda, inglisis precedentuli 
samarTali 1828 wlamde gamamarTlebel garemoebaSi Cadenil 
mkvlelobas ganasxvavebda sapatio garemoebaSi Cadenilisagan. 
pirvelis magaliTs warmoadgenda sikvdilis ganaCenis aRsruleba, 
meoris magaliTi iyo mkvleloba SemTxveviT, bralis gareSe. aseve, 
Suasaukuneebis epoqaSi sapatiod miiCneoda aucilebeli mogeriebis 
mdgomareobaSi Cadenili mkvlelobac (iTvleboda, rom samarTali 
yovelgvar mkvlelobas krZalavda, amitom momgeriebels qmedeba 
mxolod epatieboda). Tu gamamarTlebel garemoebebSi Cadenil 
mkvlelobas samarTali saerTod ar ukavSirebda raime arasasurvel 
samarTlebriv Sedegs, sapatio garemoebebSi Cadenili mkvlelobisas 
sasamarTlo sasjelisagan aTavisuflebda, magram qonebis  
konfiskacias ufardebda qmedebis Camdens.200 

1828 wels, rodesac inglisSi qonebis konfiskacia gauqmda, 
gamarTlebasa da patiebas Soris gansxvavebam dakarga Tavisi 

                         
197  Kadish  Sanford H.,  Encyclopedia of Grime and Justice, t. 3 (The Free Press, 1993), gv. 942 
198ix. Kadish Sanford H.,  Encyclopedia of Grime and Justice, t. 3 (The Free Press, 1993), Justification. 
199 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
200 ix.  Watsek  Jens,  Rechtfertigung und entschuldigung im Englischen schtafrecht 1997. gv. 75. 
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praqtikuli mniSvneloba inglisur sisxlis  samarTalSi da TiTqmis 
saukune naxevris manZilze es problema miviwyebuli iqna. mxolod me –
20 saukunis 70-iani wlebis bolos, mas Semdeg, rac gamoqveynda j. 
fletCeris gaxmaurebuli naSromi “Rethinking Criminal Law” -  diskusia 
sakiTxis irgvliv  erTbaSad gamococxlda. gamoiTqva dapirispirebuli 
mosazrebebi, Seiqmna monografiuli naSromebic  sapatio da 
gamamarTlebel garemoebaTa irgvliv. dRes,  Tu inglisel mecnierTa 
erTi nawili  pasuxismgeblobis gamomricxveli garemoebebis dayofas 
gamarTlebulad da sapatiod fuZemdeblur  da sasicocxlo 
mniSvnelobas miawers,201 meore nawili  am gansxvavebas an uyuradRebod 
tovebs, an sakiTxis dasmas naadrevad Tvlis. magaliTad, j. smitisa da 
b. hoganis  1996 wels gamocemuli sisxlis samarTlis saxelmZRvanelo, 
mas Semdeg, rac mokled moixseniebs gamarTleba-patiebis Teoriul 
safuZvels, Semdeg daskvnaze Cerdeba: “nebismieri mcdeloba, 
pasuxismgeblobis gamomricxveli  garemoebebi daiyos  
gamamarTleblad da sapatiod, samarTlis dRevandel stadiaze 
naadrevia da amitom Cven mas Tavs avaridebT winamdebare sakiTxebis 
ganxilvisas~.202  

rac Seexeba amerikul doqtrinas, rogorc ukve aRvniSneT, aq 
gamarTlebisa da patiebis gamijvnis sakiTxi SedarebiT erTsulovnad 
gadawyda da es gansxvaveba sisxlissamarTlebrivi pasuxismgeblobis 
safuZvelSive aisaxa. 

k. wiqariSvils Tavis statiaSi mohyavs aseve p. robinsonis da k. 
grinvaltis mosazrebebi gamarTlebisa da patiebis msgavseba-gamijvnis 
Sesaxeb.203 p. robinsonis mixedviT, `gamarTlebuli qmedeba aris 
arsebiTad swori qmedeba, romelic sazogadoebis mxridan waxalisdeba, 
an sul mcire, moiTmineba. imis gasagebad, romeli qmedebaa 
gamarTlebuli, aqcenti unda gakeTdes TviTon qmedebaze da ara 
moqmedze.  patieba ki gamoxatavs samarTlebriv msjelobas, rom qmedeba 
aris araswori, arasasurveli, magram moqmedisaTvis damaxasiaTebeli 
Taviseburebebis gamo igi misTvis pasuxs ar agebs. patiebisas aqcenti 
gadadis moqmedze. moqmedebebi marTldeba, xolo moqmeds epatieba.”204  

k. grinvalti gamarTlebas patiebisagan Semdegi sityvebiT 
ganasxvavebs: `gamarTlebuli qmedeba nebadarTuli qmedebaa, msgavsi 
qmedebis Cadena yvelas SeuZlia. aravis aqvs ufleba, mas 
SeewinaaRmdegos, xolo daxmarebis gaweva ki, piriqiT nebadarTulia. 
xolo Tu qmedeba sapatioa, moqmedi ki Tavisufldeba gakicxvisagan, 
magram sxvebs ar SeuZliaT aseTi moqmedebis Cadena. am moqmedebisaTvis 
winaaRmdegobis gaweva SeiZleba, xolo daxmareba –ara.~205 

                         
201 Clarkson C.M.V. and  Keating  H. M.,  dasax. naSr.,  Fourth Edition,  London, Sweet and Maxwell, 1998,  
gv. 277 
202 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
203 iqve, gv. 367-381. 
204 Robinson Paul, dasax. naSr., 1982. 
205 Greenwalt Kent,  The Perplexing Borders of Justification and Excuse. Columbia Law Review, 1984. 
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ingliseli da amerikeli avtorebi gamarTlebisa da patiebis 
erTmaneTisagan gansxvavebas ramodenime ZiriTad  mniSvnelobas 
aniWeben.  

 patiebasa da gamarTlebas Soris gansxvaveba mniSvnelovania 
TiToeuli zogadi garemoebis CarCoebis dasadgenad. magaliTad, Tu 
muqaras ganvixilavT, rogorc sapatio da ara gamamarTlebel 
garemoebas, maSin es Cven gvaniSnebs, Tu rogor unda iqnas agebuli 
misi parametrebi. gansxvavebis Teoriuli mniSvneloba gadaWarbebulad 
ar unda Sefasdes.  

1)  imis mixedviT, esa Tu is garemoeba gamamarTleblad miiCneva Tu 
sapatiod, ganisazRvreba moqmedi piris mimarT winaaRmdegobis gawevis, 
an daxmarebis ufleba. 

p. robinsoni, Tavis wignSi “sisxlis samarTlebrivi 
pasuxismgeblobis gamomricxavi garemoebebi. sistemuri analizi”- 
aRniSnavs: “Tu Tavdamsxmeli moqmedebs marTlzomierad, maSin cxadia, 
romeli wesi imoqmedebs: dauSvebelia marTlzomieri xelyofis mimarT 
winaaRmdegobis gaweva an Seferxeba. rodesac qmedeba gamarTlebulia, 
is definiciis gamo sazogadoebrivad sasargebloa. yanis patrons ar 
unda SeeZlos winaaRmdegobis gaweva, Tu vinme misi yanis dawvas 
cdilobs im mizniT, raTa SeaCeros cecxlis gavrceleba, sxvebs aqvT 
ufleba mas daexmaron da ar aqvT ufleba winaaRmdegoba gauwion. 

meores mxriv, rodesac xelyofa sapatioa, maSin mas SeiZleba 
marTlzomieri winaaRmdegoba gaewios. anu mas, visac Tavs esxmis 
fsiqiurad daavadebuli piri, unda hqondes ufleba marTlzomierad 
daicvas Tavi, xolo sxvebs unda hqondeT misi daxmarebis ufleba. 
Tumca Tavdamsxmels saboloo jamSi epatieba, misi qmedeba aSkarad 
mavne Sedegebs iwvevs. danaSaulis yvela elementi saxezea da ar 
arsebobs misi gamarTleba”.206 anu gamarTlebul qmedebaSi daxmareba 
SeiZleba, winaaRmdegobis gaweva ki ara. sapatio qmedebaSi piriqiT. 

msgavsi principebi vrceldeba Tanamonawileobaze. saqmeSi Quick and 
Paddison207 amsrulebeli moqmedebda sapatiod – avtomatizmis gavleniT. 
padisoni mas exmareboda Tavdasxmis ganxorcielebaSi da Sesabamisad 
pasuxi ago TanamonawileobisaTvis. quiqs rom gamamarTlebeli 
safuZveli hqonoda, maSin padisons eqneboda misi daxmarebis ufleba.208 

2) rodesac qmedeba gamarTlebulia, is faqtobrivad “mowonebulia”    
da ar unda vecadoT misi ganmeorebis Tavidan acilebas. roca qmedeba 
sapatioa, sazogadoebam SeiZleba miiRos zomebi, raTa aseTi 
qmedebisagan momavalSi Tavi daicvas da gamamarTlebeli ganaCenis 
miuxedavad, SeiZleba  braldebulis mimarT gamoyenebul iqnas 
iZulebiTi zemoqmedebis RonisZiebani. magaliTad,  sulieri daavadebis 
dros piri moTavsdes fsiqiatriul saavadmyofoSi. braldebulis 

                         
206 Robinson  Paul, dasax. naSr.,  1982. 82 col.l.r.199 gv. 274-275.  
207 [1973] Q.B. 910. ix. agreTve discussion of Cogan and Leak, post, gv. 556-560.  
208 Clarkson C.M.V and  Keating  H. M., dasax. naSr., Rourth Edition,  London, Sweet and Maxwell, 1998, 
gv. 285. 
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mcirewlovnebisas, sisxlis samarTlis saqme wydeba, magram piri 
SeiZleba daeqvemdebaros “samoqalaqo mzrunvelobis” RonisZiebebs. 
SezRuduli Seracxadoba sapatio garemoebaa mkvlelobis mimarT, 
magram braldebis gadakvalificireba xdeba dabali xarisxis 
mkvlelobaze, da sasamarTlos mainc eZleva saSualeba miiRos zomebi 
braldebulTan dakavSirebiT. aseve, intoqsikacia zogierT 
danaSaulTan dakavSirebiT sapatio garemoebad iTvleba, magram 
rodesac aris naklebad mZime danaSauli, pasuxismgeblobas ar 
gamoricxavs. avtomatizmic, erT mxriv braldebuls saSualebas aZlevs 
airidos mis mimarT raime iZulebis RonisZiebis gamoyeneba, magram aqac 
aris mosazreba, rom gamotanil iqnas raime specialuri verdiqti, raTa 
sasamarTlos garkveuli zedamxedveloba hqondes aseT pirze 
momavalSi uneblie qmedebis ganmeorebis Tavidan acilebis 
TvalsazrisiT. darCenili sapatio garemoebebi, magaliTad, iZuleba 
qmedebis gameorebis nakleb safrTxes avlens da Sesabamisad ar 
arsebobs iZulebiTi RonisZiebebis gamoyenebis safuZveli, magram 
zogadad patiebis dadgena (gamarTlebisgan gansxvavebiT) iZleva imis 
signals, rom braldebulis mimarT unda dawesdes garkveuli, 
samoqalaqo Tu sisxlissamarTlebrivi xasiaTis SemzRudveli 
zomebi.209 

 patiebasa da gamarTlebas Soris gamijvnisas mxedvelobaSi unda 
miviRoT kidev ori faqtori, romlebic garkveul spekulaciur xasiaTs 
atareben: 

3) rogorc fiqroben, patiebasa da gamarTlebas Soris gansxvaveba 
mniSvnelovania imis gansasazRvrad, romeli garemoeba vrceldeba 
bralis gareSe pasuxismgeblobis institutze. es instituti 
Taviseburia inglisursa  da amerikul samarTalSi. Mmisi arsi imaSi 
mdgomareobs, rom mcirericxovan danaSaulebze ar aris saWiro 
damtkicdes brali. piri pasuxs agebs mxolod obieqturi 
Semadgenlobis ganxorcielebisas. am Tvalsazrisis mixedviT, aseT 
SemTxvevebSi pasuxismgeblobas gamoricxaven gamamarTlebeli da ara 
sapatio garemoebebi.210 anu piri, romelic imyofeba aucilebeli 
mogeriebis mdgomareobaSi, SeiZleba gaTavisufldes 
pasuxismgeblobisgan, xolo intoqsikaciis qveS an SecdomiT moqmedi 
piri, ver gaTavisufleba.211 

 am mosazrebas garkveuli Rirsebebi gaaCnia. patiebis Sedegi aris 
is, rom is abaTilebs gasakicxaobas: bralis gareSe pasuxismgeblobis 
mTeli arsic is aris, rom mas gasakicxaoba ar ainteresebs. 
Sesabamisad, araTanmimdevruli iqneba, Tu aseT danaSaulebze patiebas 

                         
209Clarkson C.M.V. and  Keating  H. M.,  dasax. naSr.,  fourth Edition, London, Sweet and Maxwell, 1998, 
gv.  286. 
210 Sornanajah, “Defences To Strict Liability Offences in Singapore and Malaysia” (1985) 27 Mal. L.R. 1.  
211 Clarkson C.M.V and  Keating  H. M.,  dasax. naSr., Fourth Edition London, Sweet and Maxwell, 1998, 
gv. 286. 
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pasuxismgeblobis gamomricxvelad miviCnevT.212 garkveuli avtorebi am 
mosazrebas miuReblad miiCneven. iZuleba, zogadad iTvleba sapatio 
garemoebad. Sesabamisad, absurduli iqneba, Tu pirs, romelic iaraRis 
muqaris qveS Caidens mcire sagzao darRvevas, pasuxismgeblobisagan ar 
gavaTavisuflebT. avtomatizmic sapatio garemoebaa, Tumca is 
namdvilad ar miiCnies pasuxismgeblobis gamomricxvelad saqmeebSi 
Larsonneur213 da Winzar v. Chief Constable of Kent,214 romlebic bralis gareSe 
pasuxismgeblobas exeboda. miuxedavad amisa, es ori saqme mkacrad iqna 
gakritikebuli da  miCneuli,  rom es precedentebi momavalSi ar unda 
iqnas gamoyenebuli. albaT, saukeTeso gza, imis gansasazRvrad, bralis 
gareSe pasuxismgeblobis romel danaSaulebze unda gavrceldes 
pasuxismgeblobis gamomricxveli garemoebebi, aris TiToeuli 
garemoebis Seswavla da maTi safuZvlebis gamokvleva. es SemdgomSi 
unda Sejerdes bralis gareSe pasuxismgeblobis safuZvlebTan da 
gakeTdes daskvna, romeli garemoeba vrceldeba bralis gareSe 
pasuxisgeblobis institutze.215  

4) rodesac qmedeba gamarTlebulia, kanonSi Sedis cvilileba, 
romelic analogiur SemTxvevebs iTvaliswinebs. warmoiSoba 
precedenti sxvebisaTvis, romlebsac analogiurad SeuZliaT moiqcnen 
msgavs garemoebebSi. meores mxriv, sapatio garemoebebi ar 
warmoadgenen gamonaklisebs da kanonis Secvlas ar iTxoven. isini 
mxolod gulisxmoben imis Sefasebas, rom konkretul garemoebebSi 
usamarTlo iqneba, rom moqmedma pirma pasuxi agos Tavis qmedebaze.  

es midgoma, albaT, ufro kargad unda iqnes ganmartebuli p. 
robinsonis mixedviT, romelic Tvlis, rom: “rodesac qmedeba 
gamarTlebulia, aRar arsebobs piris gakicxvis an dasjis safuZveli. 
braldebulis qmedebas konkretul garemoebebSi ar daurRvevia 
sisxlissamarTlebrivi akrZalva. piriqiT, igi sasurvelia da 
waxalisdeba. amis miuxedavad, miyenebuli ziani saxezea da zogadad 
aseTi qmedeba unda gaikicxos da aikrZalos. magaliTad, cecxlis 
wakideba zogadad danaSaulia, Tundac kanonma dauSvas yanis gadawva 
cecxlis Semwyveti zolis gakeTebis mizniT, romelmac unda 
gadaarCinos mTeli qalaqi. Mmagram, rodesac piri gamarTldeba am 
safuZvliT, SesaZlebelia, mesiji sazogadoebisadmi iyos bundovani, 
gansakuTrebiT imis gamo, rom ”udanaSaulod cnobis@” verdiqti ar 
iZleva miniSnebas gamamarTlebeli garemoebis moqmedebis Sesaxeb. 
Sesabamisad, cecxlis wakidebis zogadma akrZalvam SesaZleblia 
dakargos prevenciuli efeqti. amis gamo, SesaZlebelia, ukeTes 
variants warmoadgendes verdiqti “gamarTlebulia”, da, Sesabamisad, 

                         
212 Koch, Clarkson and Morgan, Criminal Law in Singapore and Malaysia: Text and Materials (1989), gv. 96.  
213 (1933) 24 Cr. App. R. 74.  
214 The  Times, March 28, 1983.  
215 Clarkson C.M.V. and  Keating  H. M.,  dasax. naSr., Fourth Edition,  London, Sweet and Maxwell, 1998, 
gv.  287. 
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moqmedi piri gamarTldes imis gamo, rom mas saboloo jamSi ziani ar 
gamouwvevia, cecxlis wakidebis zogadi akrZalvis miuxedavad.  

rac Seexeba sapatio garemoebebs, maT potenciurad SeiZleba Ziri 
gamouTxaron saziano qmedebis  dagmobas da zogad prevencias. Tundac 
obieqturi garemoebebis mxedvelobaSi miRebiT, sapatio qmedeba 
pirdapir zians an borotebas ayenebs sazogadoebas – zians, romlis 
miyenebac akrZalulia sisxlis samarTliT. sazogadoebam unda dagmos 
da moaxdinos aseTi qmedebebis prevencia, romelic Cadenilia Tundac 
analogiur situaciebSi. Cven vpatiobT moqmeds da ara qmedebas. ufro 
metic, gamamarTlebeli verdiqtis dasabuTeba patiebisas ufro 
bundovania, vidre gamarTlebisas. patieba umetes wilad efuZneba 
subieqtur kriteriumebs, rogoric aris: sulieri daavadeba, Secdoma. 
xSir SemTxvevaSi, mxolod is piri, romelmac icis sasamarTlo 
procesze warmodgenili mtkicebulebebi, mixvdeba, rom 
gamamarTlebeli verdiqti efuZneba moqmedi piris specialur 
maxasiaTeblebs da ara qmedebis mowonebas an mis dasaSvebobas.  

swori mesijis gavrcelebis TvalsazrisiT Cveulebrivi 
gamamarTlebeli    verdiqtis SezRuduli funqcia garkveul 
siZneleebs iwvevs patiebasTan dakavSirebiT (ix.saqme Dudley and Stephens). 

albaT am SesaZlo araswori interpretaciis SiSi udevs 
safuZvlad im faqts, rom sulieri daavadebis gamo Seuracxadi piris 
mimarT gamodis verdiqti “udanaSauloa sulieri daavadebis gamo”. 

erTaderTi gamosavali aris patiebis cnoba pasuxismgeblobis 
gamomricxvel garemoebad, magram araswori interpretaciis riski unda 
Semcirdes specialuri verdiqtiT – udanaSaulo sapatio garemoebis 
gamo – raTa sazogadoebam sworad gaigos specialuri mesiji. piris 
arabraleulobisas sisxlissamarTlebrivi sistemis gareT moqmedebs 
samoqalaqo mzrunvelobisa da sxva msgavsi procedurebi, romlebic 
xels uwyoben specialur prevencias da reabilitacias.”216 

rogorc k. wiqariSvili Tavis statiaSi miuTiTebs, kidev erT 
saintereso gansxvavebas gamarTlebasa da patiebas Soris iZleva  
amerikuli danaSaulisa da marTlmsajulebis enciklopedia. kerZod, 
igi miiCnevs, rom, Tu gamarTlebis normebi mimarTulia xalxisken, anu 
maTi adresati xalxia, patiebis pirobebis damdgeni normebi 
mimarTulia mosamarTleebisa da sxva sasamarTlo moxeleebisken.217 

daskvis saxiT, unda aRvniSnoT, rom Tu qarTul sisxlis 
samarTalSi, marTlwinaaRmdegobisa da bralis gamomricxveli 
garemoebebi erTmaneTisagan mkveTrad aris gamijnuli, anglo-
amerikuli samarTali amgvar mkafio gansxvavebas aRniSnul garemoebebs 
Soris ar Seicavs. anglo-saqsur sisxlis samarTalSi vxvdebiT iseT 
garemoebas, romelic TviT saqmis arsidan gamomdinare, SeiZleba iyos 

                         
216 Robinson Paul, dasax. naSr., 1982, 82. Col L. R. 199 gv. 245-247. 
217 ix. wiqariSvili k., dasax. naSr., gamomc. “meridiani” Tb., 2006. gv. 367-381. 
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zogjer sapatio da zogjer misatevebeli (magaliTad, ukiduresi 
aucileblobis SemTxveva).  

garda amisa, anglo-saqsuri samarTlis tipis ojaxSi 
damkvidrebulia iseTi terminebi, rogorebic aris “nawilobrivi 
gamarTleba” da “nawilobrivi patieba”, rac terminologiuri 
TvalsazrisiT, ucxoa qarTuli samarTlisTvis, magram azrobrivad 
Seracxvis SezRudvas uTanabrdeba. maTi arsi imaSi mdgomareobs, rom 
pirs mis mier CadenilisaTvis brali SezRudulad Seeracxeba da 
pasuxismgebloba SezRudulad daekisreba.  rogorc nawilobrivi 
patiebis, aseve  nawilobrivi gamarTlebis SemTxvevaSi piris 
pasuxismgebloba msubuqdeba.  

sabolood ki, qarTuli sisxlis samarTlisagan gansxvavebiT, 
sadac araferia sadavo marTlwinaaRmdegobisa da bralis 
gamomricxvel garemoebebs Soris dadgenil ganmasxvavebel niSnebSi, 
anglo-amerikul samarTalSi gamarTlebisa da patiebis erTmaneTisagan 
gamoyofa, mniSvnelovania imdenad, ramdenadac aman SeiZleba gavlena 
iqonios sxvadasxva faqtorebze. magaliaTad, imis mixedviT, 
konkretuli garemoeba gamamarTlebelia Tu sapatio, ganisazRvros 
moqmedi piris mimarT winaaRmdegobisa gawevis an daxmarebis ufleba, 
an kidev CaiTvalos, rom gamarTlebuli qmedeba misaRebia da dasaSvebi, 
xolo sapatio _ miuRebeli da Tavidan asacilebeli. aseve, am 
garemoebebs Soris sxvaobas gavlena aqvs mkacri pasuxismgeblobis 
danaSaulebis kvalifikaciisas anu bralis gareSe pasuxismgeblobis 
dros. aRniSnuli garemoebebis diferenciacia mniSvnelovania im 
kuTxiTac, rom gamarTlebuli qmedeba precendentis warmoSobis 
safuZvelia, xolo sapatio garemoeba ki kanons ar cvlis da 
precedentis ZaliT damkvidrebas ar moiTxovs.   
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Tavi III. Aaucilebeli mogeriebis cneba da arsi qarTuli da 
anglo-amerikuli sisxlis samarTlis mixedviT 

$ 1. Aaucilebeli mogeriebis cneba sabWour da Tanamedrove 
qarTul sisxlis samarTalSi 

aucilebeli mogerieba sxvadasxva qveynebis sisxlis samarTalSi 
TiTqmis erTgvarad ganisazRvreba: gamarTldeba piri, romelmac 
Tavdacvis mizniT upasuxa Tavdamsxmels, magram erTi pirobiT, rom igi 
moqmedebs dauyovnebliv da garemoebis Sesabamisad. amis miuxedavad, 
Tavs iCens garkveuli sirTuleebi, romlebic cvalebadi 
gadawyvetilebebis saTavea.218 

saqarTvelos sisxlis samarTlis 1999 wlis 22 ivlisis kodeqsis 
28-e muxlis I nawili aucilebeli mogeriebis cnebas gansazRvravs: 
“marTlsawinaaRmdegod ar moqmedebs is, vinc am kodeqsiT 
gaTvaliswinebul qmedebas Caidens aucilebeli mogeriebis 
mdgomareobaSi, ese igi, vinc marTlsawinaaRmdego xelyofisas 
daazianebs xelmyofs Tavisi an sxvisi samarTlebrivi sikeTis 
dasacavad”. 

aucilebeli mogeriebis dros piri azianebs xelmyofs, romelmac 
marTlsawinaaRmdego Tavdasxma ganaxorciela samarTlebrivi sikeTis 
dasazianeblad. Tavdacvis mizania momgerieblis an sxva piris 
samarTlebrivi sikeTis dacva. momgeriebels ufleba aqvs, daazianos 
xelmyofi imis miuxedavad, SeuZlia Tu ara mas sxvagvarad aicilos 
xelyofa. 

aucilebeli mogerieba Sedgeba sami niSnisgan: ukiduresi 
mdgomareoba, ukiduresobiT gamowveuli moqmedeba da Tavdacvis 
survili.219 

zogierT SemTxvevaSi, arsebobs meoTxe winapirobac. igi 
mdgomareobs garkveul SemTxvevebSi aucilebeli mogeriebis uflebis 
socialur-eTikur SezRudvaSi (magaliTad, xelyofis mcire 
mniSvnelobis dros _ xexilis baRSi vaSlis moparva).Aanu aq saubaria 
aucilebeli mogeriebis uflebis socialur-eTikuri SezRudvis iseT 
SemTxvevaze, rac xelyofis umniSvnelo xasiaTidan momdinareobs. 
umniSvnelo xelyofa, iseve rogorc Tavdacvisa da Tavdasxmis 
xasiaTisa da saSiSroebis aSkara urTierTSeusabamoba, maqsimalurad 
zRudavs an saerTod gamoricxavs aucilebeli mogeriebis uflebas. Aam 
dros xelyofa unda iqnes moTmenili an “patara” xelyofaze 
umniSvnelod, samarTlebrivi sikeTis arsebiTi dazianebis gareSe, 
reagirebuli.220  

Tavis mxriv, aucilebeli mogeriebis zemoaRniSnuli  pirveli 
niSani – ukiduresi mdgomareoba Sedgeba sami komponentisagan:  

                         
218 pradeli J., dasax. naSr., 1999, gv. 213. 
219 turava  m., dasax. naSr., Tb., 2005, gv. 93.  
220 turava  m., dasax. naSr., Tb., 2008, gv. 212-213. 
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(1) samarTlebrivi sikeTis xelyofa; 
(2) xelyofis imwuTieroba; 
(3) xelyofis marTlwinaaRmdegoba, rac Sesabamisad gulisxmobs 

xelyofis realur (obieqtur) xasiaTs.  
aucilebeli mogeriebis dros yovelTvis saxezea samarTlebrivad 

daculi sikeTis an interesis xelyofa, romelic adamianis aqtiuri an 
pasiuri qceviT – moqmedebiT an umoqmedebiT aris gamowveuli. Aaseve 
SesaZlebelia aucilebeli mogerieba  “gaufrTxilebeli” xelyofis 
winaaRmdeg. Uuvargisi mcdeloba ar warmoadgens xelyofas da ar 
warmoSobs aucilebeli mogeriebis uflebas, radgan samarTlebriv 
sikeTes xelyofa obieqturad ar emuqreba.  

SesaZlebelia, xelyofa ar warmoadgendes danaSauls an 
mogeriebis etapze jer kidev ar warmoadgendes sisxlis samarTlis 
wesiT dasjad qmedebas, magram misi mogerieba mainc CaiTvalos 
aucilebel mogeriebad. magaliTad, danaSauls ar warmoadgens mcire 
mniSvnelobis ziani (ssk-is me-7 muxlis me-2 nawili) an ar aris 
dasjadi naklebad mZime danaSaulis momzadeba.Ppirs aseT 
SemTxvevebSic warmoeSoba Tanazomieri aucilebeli mogeriebis 
ufleba, amasTan daculi unda iyos misi socialur-eTikuri 
SezRudvebi.221  

1960 wlis saqarTvelos ssk-is me-15 muxli ki aucilebeli 
mogeriebis Semdeg definicias gvTavazobda: ”danaSaulad ar CaiTvleba 
moqmedeba, romelic Tumca ESeicavs sisxlis samarTlis kanoniT 
gaTvaliswinebuli qmedobis niSnebs, magram Cadenilia aucilebeli 
mogeriebis mdgomareobaSi, e.i. sabWoTa saxelmwifos interesebis, 
sazogadoebrivi interesebis, momgerieblis an sxva piris pirovnebisa 
Tu uflebebis dacvisas sazogadoebrivad saSiSi xelyofisagan, Tu 
amasaTan gadacilebuli ar iyo aucilebeli mogeriebis 
farglebi.”Gganmartavs ra aucilebeli mogeriebis am cnebas, T. 
SavguliZe aRniSnavs, rom aucilebeli mogeriebis arsebiT mxared 
gvevlineba momgerieblis ufleba, daicvas kanonSi miTiTebuli 
samarTlebrivi interesebi TavdamsxmelisaTvis zianis miyenebis gziT, 
es ziani SeiZleba sxvdasxva simZimis iyos; gamoricxuli ar aris 
Tavdamsxmelis sikvdilic. amaTanave, aucilebel mogeriebas gaaCnia 
zogadprevenciuli mniSvnelobac. mas miaCnia, rom aucilebeli 
mogeriebis dausjelobis safuZveli danaSaulis materialuri niSnis  - 
sazogadoebrivi saSiSroebis uqonlobaSia, rac Tavis mxriv 
aucilebeli mogeriebis sazogadoebrivad sasargeblo xasiaTiT aris 
ganpirobebuli.222 

is rom, aucilebeli mogeriebis uflebiT sargeblobisas 
miyenebuli ziani sisxlis samarTlis pasuxismgeblobis gamomwvevi 
unda iyos, aRiarebuli iyo sabWoTa sisxlis samarTalSic.  

                         
221 turava m., dasax. naSr., Tb., 2008, gv. 197-198. 
222 ix. SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv.33-36. 
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T. SavguliZisa da l. surgulaZis TanaavtorobiT gamocemul 
naSromSi naTqvamia: “aucilebeli mogerieba obieqturad imiT 
gamoixateba, rom Tavdamsxmels zians miayeneben, romelic imaze 
naklebi ar unda iyos, ramac erTob SeiZleba sisxlissamarTlebrivi 
pasuxismgebloba gamoiwvios; mogeriebiT miyenebuli  ziani SeiZleba 
Tavdamsxmelis sikvdilic iyos, Tuki Tavdasxmis mosagerieblad misi 
mokvla aucilebeli iqneba. sasamarTlo organoebs zogjer Secdoma 
mosdiT da cemas xelyofis acilebis mizniT xulignobad miiCneven 
xolme”.223 Aaseve, o. gamyreliZe ganmartavs, rom sityvebi “xelmyofis 
dazianeba” farTo cnebaa da masSi yovelgvari dazianeba, maT Soris, 
sicocxlis mospobac unda vigulisxmoT.224 

I. aucilebeli mogeriebis obieqturi mxare 

aucilebeli mogerieba SeiZleba moqmedebiT. Mmogerieba yovelTvis 
gulisxmobs Tavdamsxmelis dazianebas. ziani iseTi unda iyos, 
romelic qmedebis marTlwinaaRmdegobis SemTxvevaSi 
sisxlissamarTlebriv pasuxismgeblobas gamoiwvevs (magaliTad, 
janmrTelobis dazianeba, Tavisuflebis aRkveTa, Tavdamsxmelis 
mokvla da sxv.). iSviaTi gamonaklisis saxiT, mogerieba SesaZlebelia 
umoqmedobiTac.225 igive mosazreba aqvs gamoTqmuli T. SavguliZes 
Tavis naSromSi, rom aucilebeli mogerieba, rogorc wesi, aqtiuria, 
magram ar aris gamoricxuli, rom umoqmedebiTac ganxorcieldes. Aamis  
sailustraciod  mas mohyavs gawvrTnili ZaRlis magaliTi, romelSic, 
an.-s Tavs daesxnen xulignebi da cema dauwyes, magram an.-s misi 
gawvrTnili ZaRli wamoeSvela.Aan.-s SeeZlo ZaRli ar mieSva, magram 
ase ar moiqca, vinaidan icoda, rom ZaRli mas daicavda. ZaRlma 
patroni ki gadaarCina, magram erT-erT xuligans sxeuli mZimed 
dauziana. 

amrigad, aucilebeli mogerieba SeiZleba moqmedebiTac  
ganxorcieldes da umoqmedebiTac. umoqmedobiT aucilebeli 
mogeriebis uflebis ganxorcielebis SemTxvevebi praqtikulad Zalze 
iSviaTad gvxvdeba.226 

aucilebeli mogerieba ganzraxi moqmedebaa. Mmomgeriebeli 
rodesac Tavdamsxmels azianebs, samarTlebrivi sikeTis dacvis mizniT 
moqmedebs, xolo aucilebeli daxmarebis dros adamians sxvisi 
daxmarebis mizani aqvs.227 

II.Aaucilebeli mogeriebis subieqti da subieqturi mxare 

unda aRiniSnos, rom aucilebeli mogeriebis subieqtTa wre 
danaSaulis subieqtebis wriT ar izRudeba. aucilebeli mogeriebis 

                         
223SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 113. 
224 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 222. 
225 iqve, gv. 220. 
226 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 114. 
227 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 220. 
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subieqtad SeiZleba yvela adamiani iyos. Amas mxolod erTi piroba 
aqvs _ saerTod samarTlis subieqti iyos da hqondes unari realurad 
ganaxorcielos aucilebeli mogeriebis ufleba.228 

rac Seexeba aucilebeli mogeriebis subieqtur mxares, T. 
SavguliZes miaCnia, rom subieqtur mxriv aucilebeli mogerieba imiT 
xasiaTdeba, rom momgeriebels aqvs konkretuli samarTlebrivi 
interesis dacvis mizani. rame sxva, damatebiTi moTxovnis wamoyeneba, 
zedmetia. subieqturi mxaris aseT damatebiT maxasiaTebels moiTxovs n. 
paSe-ozerski. Mmisi azriT, aucilebeli mogeriebis dros dacviTi 
moqmedebis subieqturi mxaris damaxasiaTeblad didi mniSvneloba aqvs 
momgerieblis moqmedebis motivs. zogadi momenti, romelic axasiaTebs 
moqalaqis moqmedebis motivs, aucilebeli mogeriebis ganxorcielebis 
dros aris is, rom dacva sazogadoebrivad sasargebloa. amasTan erTd, 
n. paSe-ozerskis miaCnia, rom momgeriebels dacviTi moqmedebis 
survili unda hqondes.229 n. paSe-ozerskis mosazrebas aucilebeli 
mogeriebis subieqturi mxaris  damatebiTi maxasiaTeblis saWiroebis 
Sesaxeb verc me gaviziareb, vinaidan mimaCia, rom aranairi 
mniSvnelobis matarebeli ar aris motivi aucilebeli mogeriebisas, 
radgan aucilebeli mogeriebis uflebiT sargeblobisas  ZiriTadi 
dasayrdeni aris mizani, romelic samarTlebrivi sikeTis dacvas 
gulisxmobs. 

Tanamedrove qarTul sisxlis samarTalSi aucilebeli mogeriebis 
subieqturi elementis arsebobasa da mniSvnelobaze saintereso 
analizs akeTebs m. turava. Mm. turavas mixedviT, aucilebeli 
mogeriebis mdgomareobis Sefasebisas, mas Semdeg rac dadgindeba 
aucilebeli mogeriebis pirveli ori niSani – ukiduresi mdgomareoba 
da ukiduresobiT gamowveuli moqmedeba, saboloo, mesame etapad unda 
dadgindes aucilebeli mogeriebis subieqturi elementis arseboba, 
kerZod momgerieblis mier aucilebeli mogeriebis mdgomareobis 
damafuZnebeli garemoebis codna da, Sesabamisad, Tavisi an sxvisi 
samarTlebrivi sikeTis dacvis survili.  

aucilebeli mogeriebis subieqtur mxaresTan dakavSirebiT 
arsebobs sami Sexeduleba: pirveli maTgani mniSvnelovnad da 
aucileblad ar miiCnevs gamarTlebis subieqturi elementis arsebobas; 
meore pozicia sakmarisad miiCnevs aucilebeli mogeriebis situaciis 
codnas; mesame, gabatonebuli pozicia, principulad moiTxovs 
marTlwinaaRmdegobis gamomricxavi garemoebis subieqturi elementis 
orive komponentis (codna da survili) erTdroulad arsebobas. 
amasTan, aucilebeli mogeriebis obieqturi mdgomareobis codna 
warmoadgens Tavdacvis survilis winapirobas.  

kanonmdeblis poziciidan gamomdinare, aucilebeli mogeriebis 
ori saxe: aucilebeli TviTdacva da aucilebeli daxmareba, principSi, 
arafriT gansxvavdeba erTmaneTisgan, garda, swored, subieqturi 

                         
228 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 94. 
229  iqve, gv. 102-105.  
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elementis Sinaarsisa. sisxlis samarTlis dogmatikaSi ganviTarda e.w. 
“Tavdacvis ormagi nebis” Teoria. Mmisi Sinaarsi mdgomareobs imaSi, 
rom aucilebeli mogeriebis dros, Tu igi xorciledeba aucilebeli 
daxmarebis formiT, xelyofis uSualo momgeriebels unda hqondes 
sxva piris dacvis survili da igi imavdroulad ar unda moqmedebdes 
im sxva piris namdvili nebis sawinaaRmdegod, romelsac uSualod 
Seexeba xelyofa. sakmarisia misi savaraudo Tanxmobis arseboba da 
aris aucilebeli, daxmarebis survili sityviT an moqmedebiT iqnes 
gamoxatuli.230 

sadRiesod moqmed qarTul sisxlis samarTalSi Aaucilebeli 
mogeriebis dros miznis mniSvnelobasa da aucilebel arsebobaze 
miuTiTebs m. turava. Mmisi msjelobis mixedviT aucilebeli mogerieba 
ori komponentis _ obieqturisa da subieqturis erTobliobaa. 
aucilebeli mogeriebis dros obieqturad unda arsebobdes Tavdasxma 
da subieqturad pirs unda hqondes Tavdacvis mizani. magaliTad, a.-s 
mokvlis ganzraxviT miuaxlovda b. a.-m amis Sesaxeb ar icoda da b.-s 
xulignuri qvenagrZnobiT moklavs. obieqturad saxeze gvaqvs 
Tavdasxmis mogerieba, magram subieqturad a.-s ar hqonda Tavdacvis 
mizani. Aamitom, SemTxveva warmoadgens ara aucilebel mogeriebas, 
aramed ganzrax mkvlelobas xulignuri qvenagrZnobiT, radgan saxeze 
ar aris aucilebeli mogeriebis orive komponenti, kerZod, pirs ar 
hqonda Tavdacvis mizani. 

rogorc sadisertacio naSromis II TavSi, marTlwinaaRmdegobis 
gamomricxveli garemoebebis subieqturi mxaris daxasiaTebisas 
aRiniSna, konkretulad aucilebeli mogeriebis drosac subieqturi 
elementis arsebobis gareSe ar arsebobs marTlzomiereba. im 
SemTxvevaSi, roca pirs subieqturad ar aqvs Secnobili aucilebeli 
mogeriebis viTarebis arseboba, igi daisjeba damTavrebuli 
danaSaulisaTvis. amiT m. turava gamoxatavs im meore Sexedulebis 
sawinaaRmdego pozicias, romlis mixedviTac, obieqturad arsebuli 
aucilebeli mogeriebis viTarebis SemTxvevaSi unda moxdes Cadenili 
qmedebis mcdelobis analogiiT kvalifikacia.231  

Cemi pozicia aRniSnul sakiTxTan mimarTebaSi calsaxad emTxveva 
m. turavas mosazrebas imis Taobaze, rom aseT SemTxvevaSi ar aris 
Sesrulebuli gamarTlebisaTvis aucilebeli winapirobebi, radgan 
piri moqmedebda aucilebeli mogeriebis viTarebis codnisa da 
Tavdacvis miznis gareSe, ris gamoc damTavrebuli danaSaulis 
marTlwinaaRmdegoba saxezea. swored amitom, ar iqneba swori 
aucilebeli mogeriebis subieqturi elementis obieqturi 

                         
230 turava m., dasax. naSr., Tb., 2008, gv. 202-203. 
231 ix. iqve, gv. 203; ix. aseve H.-H. Jescheck/T. Weigend, Lehrbuch des Strafrechts, Allgemeiner Teli, 
me-5 gamoc., 1996, gv. 329-330); aseve giunter iakobsi (ix. G. Jakobs, Strafrecht, Allgemeiner Teil, 
me-2 gamoc., 1993, gv. 361.). 
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mdgomareobiT kompensacia, ris gamoc ar unda iqnas analogiiT 
gamoyenebuli mcdelobis konstruqcia.232  

klasikuri sistemisgan gansxvavevbiT, gamomdinare neoklasikuri 
sistemidan, aucilebeli mogeriebis mdgomareobis dasadegnad, 
obieqturis garda, mniSvneloba eniWeba subieqtur faqtorsac. 
aucilebeli mogeriebis mdgomareoba mxolod obieqturi kriteriumiT 
rom dgindebodes, qmedebas ver mivcemdiT swor kvalifikacias.  swori 
kvalifikaciisTvis aucilebelia qmedebis Camdeni piris miznis dadgena. 
kerZod, fanjris Camtvreva binis gaqurdvis mizniT 
marTlsawinaaRmdegoa, xolo xanZris SemTxvevaSi, bavSvis gadarCenis 
mizniT _ marTlzomieri.233 

$ 2.Aaucilebeli mogeriebis cneba da arsi inglisur sisxlis 
samarTalSi 

inglisuri sisxlis samarTali ar icnobs termins “aucilebeli 
mogerieba”. inglisis sisxlis samarTlis gamokvlevebSi, profesori k. 
keni, garemoebaTa ricxvSi, romelic gamoricxavs qmedebis 
danaSaulebriobas, aucilebel mogeriebas ar moixseniebs, magram 
mkvlelobis an sxeulis dazianebis analizis dros, saqmis arsidan 
gamomdinare, saubari, garkveulwilad,  aucilebel mogeriebas exeba, 
magram mas uwodeben sityvasityviT “TviTdacvas” (“self-defence”).234 ar 
xmarobs ra termins “dacvis  gadameteba”, avtori amasTanave “TviT 
dacvas” marTlzomierad Tvlis mxolod maSin, rodesac miRebuli 
zomebi “Seesabameba safrTxis acilebas”.235 

inglisur sisxlis samarTalSi “aucilebeli mogerieba”  es aris  
sisxlis samarTlis pasuxismgeblobis gamomricxveli iseTi garemoeba, 
romelic gamoricxavs sisxlis samarTlis pasuxismgeblobas im 
SemTxvevebSi, rodesac braldebuli eyrdnoba sajaro da kerZo 
interesebis dacvas. am dros Tavdamcvelis moqmedeba kanonieria.236 

inglisis 1967 wlis sisxlis samarTlis kanonis miRebamde, 
nebismieri piris samarTlebrivi mdgomareoba, romelic moqmedebda 
sazogadoebis an kerZo piris interesebis dasacavad, regulirdeboda 
saerTo samarTlis normebiT. inglisis 1967 wlis sisxlis samarTlis 
kanonis me-3 muxliT gaTvaliswinebulia SesaZlebloba, rom pirma 
gonivrul farglebSi gamoiyenos Zala, raTa dacul iqnas 
sazogadoebis interesebi, kerZod, Tavidan iqnas acilebuli danaSauli 
samarTldamrRvevis, eWvmitanilis an sxva arakanonierad moqmedi  piris 
dakavebisas. Tumca, zogierT SemTxvevaSi sazogadoebis da kerZo piris 
interesebi SeiZleba mTlianad emTxveodes erTmaneTs. am kanonis 
mocemuli normis moqmedeba vrceldeba ara mxolod policielebze, 

                         
232 turava, dasax naSr., Tb., 2008, gv. 203-204. 
233 iqve, gv. 204. 
234  Кенни К. С.  dasax naSr.,  М., 1949, gv. 112. 
235 iqve, gv. 112-114. 
236  Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 53. 
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aramed sxva pirebzec da ar ifargleba mxolod seriozuli 
danaSaulebiT.237         

inglisis 1967 wlis kanonis miRebis Semdeg, pirs, romelic 
moqmedebs sakuTari Tavis an sxva piris, an sxvisi sakuTrebis 
dasacavad realuri an mosalodneli Tavdasxmisagan, mSvidobis 
darRvevis Tavidan acilebis an SewyvetisaTvis, an ukanono tyveobaSi 
myofTa daxmarebisaTvis, ufleba aqvs daeyrdnos 1967 wlis kanonis 
zemoaRniSnul muxls sisxlis samarTlebrivi pasuxismgeblobis 
Tavidan asacileblad. 1967 wlis sisxlis samarTlis kanonis miReba 
sulac ar niSnavs, rom wesebma, romlebic formulirebulia saerTo 
samarTliT, Sewyvites TavianTi arseboba. piriqiT, rigG SemTxvevebSi, 
Zveleburad SesaZlebelia daveyrdnoT mxolod saerTo samarTlis 
normebs. magaliTad, aq Sedis SemTxvevebi, romlis drosac ar 
SeiZleba, daveyrdnoT danaSaulis prevenciisaken mimarTul  qmedebebs, 
vinaidan  Tavad Tavdamxmeli ar ganekuTvneba sisxlis samarTlis 
damnaSaves, misive arasrulwlovanebis an avtomatizmis mdgomareobaSi 
moqmedebis gamo, an imis gamo, rom moqmedebda arsebiTi Secdomis 
gavleniT. 

“sajaro da kerZo interesebis dacvis“ koncefcia moicavs iseT 
SemTxvevebs, rodesac braldebuli moqmedebda  Semdegi mizniT: 

a) danaSaulis Tavidan acilebisaTvis; 
b) kanonieri dakaveba - dapatimrebisaTvis; 
g) sakuTari Tavis an sxva piris dasacavad realuri an 

mosalodneli Tavdasxmisagan; 
d) misive an sxvisi sakuTrebis dasacavad aseTi 

Tavdasxmisagan; 
e) mSvidobis darRvevis Tavidan acilebis  an  MmSvidobis 

darRvevis SewyvetisaTvis, ama Tu im piris Tavisuflebis ukanono  
aRkveTis SewyvetisaTvis an mflobelobis uflebis dacvisaTvis. 

yvela konkretul SemTxvevaSi, rodesac sasamarTlo wyvetda 
sakiTxs zemoT xsenebuli garemoebebis arsebobis Sesaxeb, imis 
miuxedavad saubari iyo statutur normaze Tu saerTo samarTalze, mas 
unda ganesazRvra, Tu ras warmoadgens “Zala, romelic sxvadasxva 
garemoebaSi iTvleba gonivrulad”.238 

I. araZalismier danaSaulTan dakavSirebiT pasuxismgeblobis 
gamomricxveli garemoebis amoqmedebis sakiTxi 

iseTi Zalis gamoyeneba, romelic xelyofs pirovnebis 
janmrTelobas, qonebas an sicocxles, SeiZleba gamarTlebuli an 
sapatio iyos im SemTxvevaSi, Tu Zala gamoiyeneba garkveuli kerZo an 
sajaro interesis dasacavad. Sesabamisad, sajaro an kerZo dacva 
warmoadgens zogadi saxis pasuxismgeblobis gamomricxvel garemoebas,  

                         
237  Козочкин И. Д., dasax. naSr., Омега-Л. 2003, gv. 53. 
238 iqve, gv. 54. 
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romelic yvela qmedebaze vrceldeba, romelic gulisxmobs Zalis 
gamoyenebas, an romelic, rogorc amtkiceben, Cadenili iqna Zalis 
gamoyenebiT.239 

MTumca, amasTanave ibadeba SekiTxva, SeiZleba Tu ara CaiTvalos 
kerZo an sajaro aucilebeli mogerieba pasuxismgeblobis 
gamomricxvel garemoebad iseT danaSaulTa dros, romlebic ar aris 
dakavSirebuli Zalis gamoyenebasTan.  

aucilebel mogeriebas xSirad iSvelieben, raTa gaamarTlon iseTi 
danaSaulebi, rogorebic aris mkvleloba, cema, Tavisuflebis ukanono 
aRkveTa. inglisis sisxlis samarTlis kanonis proeqtis 44-e muxli 
(Zalis gamoyeneba sajaro da kerZo aucilebeli mogeriebis 
mdgomareobaSi) arc amarTlebs da arc patiobs iseT qmedebebs, 
romlebic Zalis gamoyenebas ar moicaven (garda im mosamzadebeli 
qmedebebisa, romlebic mimarTulia Zalis gamosayeneblad). magram 
kanoni sasamarTloebs utovebs farTo SesaZleblobas, saerTo 
samarTalSi ganaviTaron ufro farTo norma. garkveuli ar aris is, 
dRes moqmedi samarTali ra farglebSi uSvebs pasuxismgeblobis 
gamomricxveli am garemoebebis moqmedebas iseT danaSaulebTan 
dakavSirebiT, romlebic Zalis gamoyenebas ar gulisxmoben. 240 

saqmeSi  G-s Reference (No 2 1983)241 d.-m daamzada da Tavis maRaziaSi 
Seinaxa benzinis bombebi, im periodSi, rodesac am teritoriaze 
adgili hqonda masobriv areulobebs. is gamarTlebuli iqna 
asafeTqebel nivTierebaTa kanonis Sesaxeb 1883 wlis kanonis me-4 
muxliT gaTvaliswinebuli danaSaulis CadenaSi. es kanoni 
iTvaliswinebs asafeTqebeli nivTierebebis flobas, romelTa Sesaxeb 
arsebobs safuZvliani eWvi, rom isini gamoyenebuli iqneba 
aramarTlzomieri miznebisTvis. d.-m Tavi daicva imiT, rom mas es 
nivTierebebi kanonieri miznisTvis hqonda. saapelacio sasamarTlom 
daadgina, rom arsebobda mtkicebuleba, romlis mixedviTac nafici 
msajulebi daadgendnen, benzinis bombebis gamoyeneba  iqneboda Tu ara 
mosalodneli Tavdasxmis  gonivruli mogerieba. Tu es ase iyo, maSin 
d.-s es nivTebi hqonda kanonieri miznebisTvis da is pasuxs ar agebda 
Cadenili danaSaulisaTvis. amis miuxedavad, sasamarTlom CaTvala, rom 
man Caidina 1857 wlis asafeTqebel nivTierebaTa kanoniT 
gaTvaliswinebuli danaSauli, rac gamoixateboda asafeTqebeli 
nivTierebebis damzadebasa da SenaxvaSi. sasamarTlo daeTanxma 
Crdilo irlandiaSi Fegen - is saqmeze gamotanil ganaCens, romlis 
mixedviTac, cecxlsasroli iaraRis floba im  mizniT, rom pirma Tavi 
daicvas, SesaZlebelia CaiTvalos kanonier flobad, Tundac Tavad 
mflobeloba saTanado nebarTvis gareSe, SeiZleba arakanonieri iyos. 
es gadawyvetileba sakmaod orazrovania.  

                         
239 Renouf 1986, 2 All ER449 . 
240 Smith John and Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996 gv. 266.  
241 [1984] QB 456, [1984] 1 All ER988, [1984] Crim LR 289 and commentary, CA.  
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”braldebuli Tavis qmedebebSi ar aris SezRuduli mxolod 
policiis gamoZaxebiT, an karebis CarazviT, mas SeuZlia SeiaraRdes 
sakuTari Tavis dasacavad, Tu amis saWiroeba arsebobs, Tumca am 
moqmedebaSi SeiZleba iyos sxva danaSauli. misi pasuxismgebloba sxva 
danaSaulebze Tavidan gvacilebs anarqiis risks, romelic am sferoSi 
SeiZleba ganviTardes”. garkveulad araTanmimdevrulia msjeloba, 
romelic ambobs: ”ufleba aqvs es gaakeTos,  magram amis gakeTebisas 
Caidens danaSauls”. Tumca, naTlad Camoyalibebuli  norma aris is, 
rom qmedebebi, romlebic mimarTulia aucilebeli mogeriebis 
dauyovnebliv mosamzadeblad, gamarTlebulia. TuU d. moyveba srolaSi 
policiisa da saSiS kriminalebs Soris, aiRebs daWrili policielis 
revolvers da gaisvris sakuTari Tavis da policielebis dasacavad, 
sakvirveli iqneboda, rom mas pasuxi ar vagebinoT adamianis 
mkvlelobis gamo, magram vagebinoT nebarTvis gareSe cecxlsasroli 
iaraRis flobaze.242 SesaZlebelia, zemoT moyvanili citireba exeba 
mosamzadebel qmedebebs, magram ara dauyovnebliv (imwuTier) qmedebebs. 
es ar xsnis orazrovnebas, kanonma naTlad unda Tqvas, adamians 
SeuZlia Tu ara aseTi qmedebebis Cadena. Tu kanoni CaTvlis, rom aseTi 
qmedebebi danaSaulia, maSin braldebuls maTi Cadenis uflebac aRar 
eqneba.243 

rogorc vxedavT, inglisur sisxlis samarTalSi ar aris naTlad 
garkveuli sakiTxi imis Taobaze, daisjeba Tu ara piri iseTi winaswar 
momzadebuli Tu imwuTieri Qqmedebebis ganxorcielebisaTvis, romelic 
obieqturad waagavs danaSauls, magram aucilebelia Tavdasxmis 
mosagerieblad. 

j. smiti da b. hogani cdiloben  sakiTxi axla ganixilon 
ukiduresi aucileblobis  (”duress of circumstances”) kuTxiT. pirma 
SeiZleba Tavisi Tavi dazianebisagan gadairCinos Zalis gamoyenebiT an 
gaqceviT. Willer da Conway244 arian is saqmeebi, sadac am safuZvliT iqna 
gamarTlebuli piris mier avtomanqanis daudevari marTva. sisxlis 
samarTlebrivi politikis TvalsazrisiT, ufro mniSvnelovani unda 
iyos piris waxaliseba, rom igi gaiqces, Tundac maSin, rodesac es 
gaqceva gulisxmobs wvrilmani danaSaulis Cadenas, vidre gamoiyenos 
Zala meore mxaris winaaRmdeg. rogorc Cans, es braldebulebi 
gamarTldebodnen, Tu isini gaivlidnen wiTelze, an avtomanqanas 
marTavdnen marTvis uflebis gareSe, an mTvral mdgomareobaSi, 
(inglisSi da bevr qveyanaSi, es darRvevebi sisxlissamarTlebrivad 
iTvleba – avt.), raTa Tavi gadaerCinaT sikvdilis an sxeulis 
dazianebisagan. zemoT moyvanil hipoTetur kazusSi, revolveris amRebi 
piric ukidures aucileblobaSi moqmedebs. Tu braldebuli 
gamarTlda, mas naklebad ainteresebs, misi gamarTleba moxda 

                         
242 Cf. Georgiades [1989] Crim LR 574. 
243  Smith John and Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
gv. 267. 
244  Elliott, Necessity, Duress and Self-Defence [1989] Crim LR 611.  
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ukiduresi aucileblobis Tu aucilebeli mogeriebis safuZvelze, 
magram gamarTlebis SesaZlebloba SeiZleba damokidebuli iyos imaze, 
romel kategoriaSi eqceva es qmedeba. ukiduresi aucilebloba 
SezRudulia mxolod piris sicocxlisa da janmrTelobis dacviT, 
xolo aucilebeli mogerieba qonebazec vrceldeba. pirvel 
garemoebaSi moqmedebs obieqturi testi, xolo meoreSi _ subieqturi. 
piri, romelsac marTvis mowmoba aqvs CamorTmeuli, marTavs sakuTar 
rols roiss, raTa gadaarCinos igi ganadgurebisagan, ver gamarTldeba 
ukiduresi aucileblobiT. aseve ver gamarTldeba unebarTvod 
revolveris mflobelic, Tu misi varaudi, rom misi sicocxle 
safrTxeSia, gonivrul safuZvlebs ar eyrdnoba – Tumca mas, vinmes 
mokvlis SemTxvevaSi, SenarCunebuli aqvs aucilebeli mogeriebis 
ufleba. amdagvari anomaliis Tavidan asacileblad, ukeTesi iqneboda, 
rom is qmedebebi, romlebic imwuTierad emsaxureba 
marTlwinaaRmdegobis gamomricxveli sajaro an kerZo dacviTi 
qmedebis momzadebas, gamarTlebuli an napatiebi iqnas amave 
safuZvlebiT.  

sasamarTloebis gaubedaoba, aRiaron ukiduresi aucilebloba, 
zogadad, albaT, xels uSlis imas, rom sajaro da kerZo dacva 
cnobil iqnas marTlwinaaRmdegobis gamomricxav zogad garemoebad. 
magram, rodesac nebismieri kanonis darRvevaa saWiroa, raTa: I. sajaro 
an kerZo dacvis ufleba ganxorcieldes, da II. gonivrulia am 
garemoebebSi, maSin kanonis es darRveva unda iqnas gamarTlebuli. 
sasamarTloebzea damokidebuli, wavlen Tu ara am mimarTulebiT.245  

inglisuri samarTlisagan gansxvavebiT, sadac kanoniT naTlad ar 
aris gansazRvruli, gamoiwvevs Tu ara sisxlis samarTlis 
pasuxismgeblobas aucilebeli mogeriebis uflebiT sargeblobisaTvis 
imwuTierad warmoSobilisagan gansxvavebiT winaswar momzadebuli 
TavdacviTi qmedeba, romelic araZalismier qmedebas warmoadgens, 
magram SeiZleba Tavis TavSi sxva danaSaulsac moicavdes, qarTul 
sisxlis samarTalSi amgvari probleba ar dgas da msjelobis sagans 
ar warmoadgens. qarTul sisxlis samarTalSi erTmniSvnelovnad aris 
aRiarebuli, rom aucilebeli mogeriebis dros Tavdamcvelis qmedeba 
unda iyos safrTxis imwuTierobidan gamomdinare. Aanu, piris qmedeba 
mxolod maSin aris marTlzomieri da aucilebeli mogeriebis 
mdgomareobiT gamarTlebuli  sakuTari an sxva piris pirovnebisa Tu 
qonebis dasacavad, rodesac Tavdamsxmelisagan wamosuli safrTxe 
myisieria, imwuTieria da momgeriebeli aseT Tavdasxmas winaswar ver 
gaTvlida da, Sesabamisad, verc mosamzadebel qmedebebs 
ganaxorcilebda. winaaRmdeg SemTxvevaSi, saqme gveqneba ara aucilebel 
mogeriebasTan, aramed danaSaulis momzadebasTan,  radgan gamova, rom 
amgvari momzadeba, romelic, Tumc ar gulisxmobs Zalismier 
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moqmedebebs, iqneba qmedeba, romelic Seicavs sxva danaSaulis niSnebs. 
Sesabamisad, pasuxismgebloba SeiZleba dadges danaSaulis 
momzadebisaTvis, magram mxolod im SemTxvevaSi, Tu Cadenili qmedeba 
CaiTvleba mZime da gansakuTrebiT mZime danaSaulis momzadebad,  
radgan saqarTvelos  ssk-is 18-e muxlis  meore nawilis mixedviT, 
dasjadia mxolod mZime da gansakuTrebiT mZime danaSaulis momzadeba. 
movlenaTa aseTi ganviTrebis SemTxvevaSi ki, cxadia, aucilebeli 
mogeriebis viTarebis arseboba da pasuxismgeblobis gamoricxva 
SeuZlebeli iqneba.  

II.zRvari aucilebel mogeriebasa da danaSaulis prevencias 
Soris 

rogorc Cveni Semdgomi masalebidan gamomdinare  gaxdeba 
cnobili, inglisur sisxlis samarTalSi zogierT SemTxvevebSi  ar 
arsebobs mkveTri zRvari aucilebel mogeriebasa da danaSaulis 
Tavidan acilebas, aseve damnaSavis Sepyrobas Soris. aris situaciebi, 
rodesac isini urTierTmomcvelia. Tu ra SemTxvevaSi, zemoaRniSnul 
pasuxismgeblobis gamomricxvel romel normasTan gvaqvs saqme da ra 
meqanizmiT unda gavarkvioT, piri qmedebis Cadenisas subieqturad 
romels moiazrebda da romeli muxlis mixedviT unda davayenoT mis 
mier Cadenili qmedebis kvalifikaciis sakiTxi, Aam problemis 
damuSavebas inglisur sisxlis samarTalSi sxvadasxva avtorebi 
Seecadnen.  

 j. smiti da b. hogani aanalizeben  inglisis 1967 wlis sisxlis 
samarTlis kanonis Sinaarss da weren, rom es kanoni  miTiTebas ar 
akeTebs aucilebel mogeriebaze – romelic warmoadgens uflebas, 
gamoyenebuli iqnas Zala pirovnebis mier sakuTari Tavis, an sxva 
pirovnebis dasacavad aramarTlzomieri Tavdasxmisagan. aucilebeli 
mogeriebis ufleba jer kidev saerTo samarTalSi arsebobs, magram 
igi, faqtobrivad, modificirebuli iqna 1967 wlis kanonis mesame 
muxliT. xandaxan aucilebeli mogerieba da danaSaulis Tavidan 
acileba erTmaneTisgan Zneli gasarCevia. Tu d. icavs e.-s p.-s 
Tavdasxmisagan, romelic mis mokvlas apirebs, maSin d. axorcielebs 
aucilebeli mogeriebis uflebas, magram amave dros cdilobs, Tavidan 
aicilos danaSaulis Cadena. absurduli iqneba d.-sTvis imis SekiTxva, 
is moqmedebda e.-s dasacavad Tu mkvlelobis Tavidan asacileblad. 
aseve absurduli iqneba, rom kanons movTxovoT misi pasuxebis 
mixedviT aseTi qmedebis sxvadasxvanairi regulireba. is axorcielebda 
orives.246kanons ar SeiZleba hqondes kriteriumebis ori wyeba, 
romlebic erTsa da imave situacias aregulireben da amitom, 
savaraudoa, rom aq SesaZlebelia sisxlis samarTlis kanonis mesame 
muxlis gamoyeneba. kanoni ganmartavs saerTo samarTals. sisxlis 
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samarTlis kanonis miRebamde, sisxlis samarTlis saapelacio 
sasamarTlo sxvebis dacvas utolebda danaSaulis prevencias.  

 Duffy-is saqmeSi dadginda, rom braldebuli qalis qmedeba 
marTlzomieri iyo, vinaidan man gamoiyena gonivruli Zala Tavisi dis 
dasacavad, ara mxolod imitom, rom isini iyvnen debi, aramed imitom, 
rom arsebobs “zogadi ufleba, romliTac sruliad ucxo adamianebs 
SeuZliaT Tavidan aicilon felonia” (mZime danaSauli - avt. Sen.). es 
zogadi ufleba amJamad vrceldeba yvela danaSaulze. gamosayenebeli 
principebi igivea, imis miuxedavad, es aris aucilebeli mogerieba Tu 
danaSaulis Tavidan acileba. dasaSvebi Zalis gamoyeneba ar 
gansxvavdeba magaliTad,  damqiraveblis SemTxvevaSi, romelic icavs 
Tavis muSas, da Zmis SemTxvevaSi, romelic icavs Tavis das, an Tundac 
sruliad ucxo adamiani icavs sxva adamians. situacia igivea, rodesac 
d. moqmedebs sakuTrebis dasacavad, iqneba es sakuTari, Tu sxvisi 
qoneba, romlis dazianebas cdilobs p. im SemTxvevaSi, Tu d. icavs 
sakuTar Tavs, maSin SeiZleba naklebad cxadi iyos, rom is, aseve, 
danaSaulis asacileblad moqmedebs, magram, rogorc wesi, faqtiurad 
swored es xdeba. d.- s mizani ar aris kanonis dacva, aramed sakuTari 
Tavis gadarCena, Tumca mis mier gamosayenebeli, dasaSvebi Zala erTi 
da igivea.247Dd.-s motivs mniSvneloba ar aqvs.248 analogiur sakiTxs 
ganixilavs maikl. j. alenic, romlic mixedviTac, pirs, romelsac 
bralad edeba danaSaulebrivi qmedebis Cadena, SeuZlia amtkicos, rom 
man aRniSnuli Caidina Tavisi Tavis, sakuTrebis an sxvebis dasacavad 
marTlsawinaaRmdego xelyofisagan, an danaSaulis Tavidan 
asacileblad, an damnaSavis kanonieri Sepyrobis mizniT. Tu aseTi ram 
damtkicda, braldebulis qmedeba iqneba gamarTlebuli da, Sesabamisad, 
marTlzomieri. magaliTad, inglisis 1961 wlis pirovnebis winaaRmdeg 
mimarTul danaSaulTa kanonis meoce muxliT, danaSaulad iTvleba 
meore pirisaTvis ukanonod da borotganzraxulad sxeulis dazianebis 
miyeneba. Tu pirs bralad edeba am kanoniT gaTvaliswinebuli qmedebis 
Cadena, magram daamtkicebs, rom man sxeulis dazianeba miayena v.-s,  
romelic mas Tavs daesxa culiT xelSi da braldebulma gamoiyena 
gonivruli Zala aRniSnul garemoebebSi, maSin misi qmedeba iqneba 
gamarTlebuli da kanonieri. vinaidan kanonieri Zalis gamoyeneba ar 
aris danaSauli, piris qmedebaSi gamoiricxeba actus reus. rodesac 
braldebuli amtkicebs gamamarTlebeli garemoebis arsebobas, 
prokuraturas ekisreba imis tvirTi, rom daamtkicos aseTi garemoebis 
ararseboba. es principebi Camoyalibebuli iqna lordi grifitis mier 
saqmeSi Beckford v. R (1988): 

”imis gamo, rom yvela Zaladobrivi danaSaulis (“crime of violence”) 
niSania is, rom gamoyenebuli Zala an Zalis muqara unda iyos 

                         
247 Devlin v. Armstrong [1971] Nl 13 gv. 33; McInnes [1971] 3 All ER 295 gv. 302. 
248 Smith John and Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
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arakanonieri, braldebulis mier warmodgenili aucilebeli 
mogeriebis versia unda gaabaTilos braldebis mxarem. Tu braldeba 
amas ver SeZlebs, maSin piri unda gamarTldes, vinaidan braldebam ver 
daamtkica danaSaulis mTavari elementi, kerZod is, rom braldebulis 
mier Zala ukanonod iqna gamoyenebuli. aucilebeli mogerieba, rogorc 
gamamarTlebeli garemoeba, aRiarebulia saerTo samarTalSi. is 
amarTlebs ara mxolod ZaladobiT Cadenil danaSaulebs, aseve im 
qmedebebsac, sadac gamoyenebuli iqna Zaladobis muqara. mogerieba 
SeiZleba moxdes rogorc Tavad momgerieblis pirovnebis, aseve mesame 
piris dasacavad (ix. Rose, Cox, Fuddy.) termini -  kerZo mogerieba (“private 
defense”) ufro naklebad damabnevelia da ufro metad Seesabameba 
aucilebeli mogeriebis cnebas. “Private defense” garkveulwilad 
gadafaravs inglisis 1967 wlis sisxlis samarTlis kanonis me-3 
muxlis moqmedebas, romelic adgens: 1. pirs SeuZlia danaSaulis 
Tavidan acilebis, eWvmitanilis an TavisuflebaSi ukanonod myofi 
piris dakavebis mizniT gamoiyenos Zala, romelic gonivrulia 
arsebul garemoebebSi. zemoT moyvanili norma Secvlis saerTo 
samarTlis wesebs im sakiTxTan dakavSirebiT, gamarTlebulia Tu ara 
Zalis gamoyeneba zemoT naxsenebi miznebisaTvis. rogorc saerTo 
samarTali, aseve inglisis 1967 wlis sisxlis samarTlis kanonis me-3 
muxli aweseben erTsa da imave winapirobas Zalis gamoyenebaze (ix. 
Devlin v. Armstrong. Mc Innes). Tu a. iyenebs Zalas, raTa Tavisi Tavi an sxva 
piri daicvas b.-s Tavdasxmisagan, is, amave dros, moqmedebs danaSaulis 
Tavidan asacileblad. umetes SemTxvevaSi mniSvneloba ar eqneba, es 
SemTxveva aucilebel mogeriebad dakvalificirdeba Tu danaSaulis 
Tavidan acilebad, magram Tu me-3 muxli mTlianad Secvlis saerTo 
samarTlis wesebs aucilebeli mogeriebis Sesaxeb, maSin aucilebeli 
mogeriebis ufleba ar iarsebebs, rodesac Tavdamsxmeli ar Cadis 
danaSauls, magaliTad, rodesac is aris 10 wlis  an Seuracxi 
fsiqikuri daavadebis gamo, an Cadis faqtobriv Secdomas. Tumca, Tu 
mas eqneba aucilebeli mogeriebis ufleba, maSin SeeZleba Tavdacva 
aramarTlzomieri Tavdasxmisagan. rogorc Cans, sasamarTloebi uSveben 
aucilebel mogeriebas da ukidures aucileblobas, rogorc 
paralelurad arsebul gamamarTlebel garemoebebs.249 

inglisur sisxlis samarTalSi, rogorc davinaxeT, Cveni sisxlis 
samarTlis kanonmdeblobisgan gansxvavebiT, ar arsebobs erTgvari 
zRvari aucilebel mogeriebas, danaSaulis Tavidan acilebasa da 
damnaSavis Sepyrobas Soris. Ppasuxismgeblobis gamomricxveli 
aRniSuli  garemoebebis amgvari aRreva da urTierTmomcveloba, Cemi 
azriT, qmedebis kvalifikaciis da TvalsazrisiT mizanSewonili ar 
unda iyos. umjobesi iqneboda, Tu moxdeboda maTi diferenciacia da 
erTmaneTisagan damoukidebel normebad Camoyalibeba.  miuxedavad 
inglisuri sisxlis samarTlis kritikisa, aqve minda aRvniSno erTi 

                         
249 Allen  Michael J., Textbook on Criminal Law, Sixth Edition, 2001, OXFORD University Press, gv.195-196. 
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garemoeba, romelic, vgoneb, saintereso unda iyos qarTuli sisxlis 
samarTlis, kerZod ki, marTlwinaaRmdegobis gamomricxveli 
garemoebebis ricxvTa Sesavsebad. marTalia, saqarTvelos ssk-ma 
saxeldebiT CamoTvlili marTlwinaaRmdegobis gamomricxveli 
garemoebebis garda, mogvca axali 32-e muxli, romelic moicavs 
marTlwinaaRmdegobis gamomricxvel zekanonur garemoebebs, miuxedavad 
amisa, Cemi azriT, SesaZlebelia qarTul sisxlis samarTalSic 
SemovitanoT inglisur sisxlis samarTlSi moazrebuli 
pasuxismgeblobis gamomricxveli garemoeba – danaSaulis Tavidan 
acileba, damoukideblad arsebuli muxlis saxiT.Ees, iqneba 
marTlwinaaRmdegobis gamomricxveli iseTi garemoeba, romelic, 
miuxedavad garegnuli msgavsebisa aucilebel mogeriebasTan Tu 
damnaSavis SepyrobasTan, gansxvavebuli iqneba aRniSnul 
garemoebaTagan. amgvari ”pasuxismgeblobis gamomricxveli axali 
garemoebis” SemoRebis saWiroebis sakiTxi, rogorc Cans, ukve dainaxa 
o. gamyreliZem, rodesac is wers: ”ar aris gamoricxuli, rom 
cxovrebam amoativtivos pasuxismgeblobis gamomricxveli sruliad 
axali garemoeba, romelic dRemde samarTlebrivi praqtikisaTvis 
ucxoa. magaliTad, warsulSi erT-erTi sisxlis samarTlis saqmis 
gacnobisas sabraldebo daskvnaSi amovikiTxe erTi metad sayuradRebo 
ambavi. viRac kaci xalxmraval quCaSi idga, revolveri maRla aeSvira 
da isroda. masTan swrafad movarda gamvleli, waarTva revolveri da 
policias Caabara. maSindeli kanonmdeblobiT revolveris 
warTmevisaTvis specialuri pasuxismgebloba iyo dawesebuli. (1960 
wlis sisxlis samarTlis kodeqsis 240-e muxlis, 1999 wlis sisxlis 
samarTlis kodeqsis 237-e muxli). rogor unda Sefasdes es qmedeba? 
aSkaraa, rom aq, pasuxismgeblobis gamomricxvel garemoebasTan gvaqvs 
saqme. Mmagram, romelTan? Ees ar aris arc aucilebeli mogerieba, arc 
ukiduresi aucilebloba, arc damnaSavis Sepyroba. is raRac axalia. me 
am garemoebas ”damnaSavis ganiaraReba” vuwode. Mmoqalaqem damnaSave, am 
SemTxvevaSi ”xuligani”, ganaiaraRa da sazogadoeba aSkara zianisgan 
ixsna”.250 

i. dvaliZe exeba ra aRniSnul garemoebas Tavis statiaSi 
”marTlwinaaRmdegobis gamomricxveli zekanonuri garemoebani sisxlis 
samarTalSi”, am garemoebas saxelwodebasac urCevs da ”nivTis 
CamorTmevas” uwodebs. igi am kazusis ganxilvas iwyebs im sakiTxis 
gadawyvetiT, rom iaraRis warTmeviT gamoiricxeba marTlwinaaRmdegoba 
Tu qmedebis Semadgenloba. Aam SekiTxvis gaaanalizebisas is midis 
daskvnamde, rom kazusis mixedviT, gamoiricxeba qmedebis Semadgenloba, 
rac TavisTavad qmedebis marTlwinaaRmdegobas gamoricxavs.251 

zemoaRniSnuli, kanonmdeblobaSi gauTvaliswinebeli garemoebis 
dasaregulereblad me sakuTari xedva gamaCnia. vgoneb, swored am 
xarvezis Sesavsebad inglisur samarTals unda davesesxoT 

                         
250 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 239 
251 dvaliZe i., “marTlmsajuleba da kanoni”, # 1(13) 07, Tb.,Ggv. 160-161. 
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pasuxismgeblobis gamomricxveli iseTi garemoeba, rogoric 
danaSaulis Tavidan acilebaa,DdavayenoT sakanonmdeblo cvlilebis 
sakiTxi qarTul sisxlis samarTalSi da marTlwinaaRmdegobis 
gamomricxvel garemoebebs davumatoT axali muxli – ”danaSaulis 
prevencia”, daaxlovebiT amgvari formulirebiT: 
”marTlsawinaaRmdegod ar moqmedebs is, vinc am kodeqsiT 
gaTvaliswinebul qmedebas Caidens iseTi garemoebebis arsebobisas, 
romelic miuxedavad erTgvari msgavsebisa aucilebel mogerebasTan, 
ukidures aucileblobasTan da damnaSavis SepyrobasTan, ar qmnis arc 
erT zemoaRniSnuli garemoebis viTrebas da Tu pirma es qmedeba 
Caidina danaSaulis prevenciis mizniT.”  

$ 3. aucilebeli mogeriebis cneba Sotlandiur sisxlis 
samarTalSi  

Sotlandiuri sisxlis samarTlis mkvlevari, g. gordoni, terminis 
“self-defense”-is (aucilebeli mogerieba) irgvliv Tavidanve  aRniSnavs 
or rames: upirveles yovlisa, es termini SeiZleba arasworad iqnes 
gagebuli. sityvis pirdapiri gagebiT, es termini Semoifargleba im 
situacebiT, rodesac piri moqmedebs sakuTari Tavis dasacavad,252 
Tumca is aseve ixmareboda im mniSvnelobiT, rodesac piri moqmedebs 
sxva pirebis, aseve Tavisi sakuTrebis dasacavad; meorec, es termini 
gamoyeneba rogorc faqtis, aseve samarTlebrivi Sefasebis 
aRwerisaTvis.  

gamoTqma: “piri moqmedebda “self-defense”-is mdgomareobaSi, SeiZleba 
gulisxmobdes, rom “is moqmedebda sakuTari Tavis dacvis mizniT”, an 
aseve SeiZleba gulisxmobdes “is moqmedebda sakuTari Tavis dacvis 
mizniT da misi qmedeba iyo marTlzomieri saqmis yvela garemoebis 
mxedvelobaSi miRebiT”. pirveli situacia gulisxmobs mxolod faqtze 
msjelobas, xolo meore asaxavs rogorc faqts, aseve mis 
samarTlebriv Sefasebas da damokidebulia nebismier samarTlebriv 
sistemaSi aucilebeli mogeriebis regulirebaze.253  

 

$ 4. aucilebeli mogeriebis ufleba qarTulsa da aSS-is sisxlis 
samarTalSi 

I. aucilebeli mogeriebis ufleba qarTul sisxlis samarTalSi 

iuridiul literaturaSi aucilebeli mogeriebis uflebis 
gamoyenebasTan dakavSirebiT ismis kiTxva, ratom aZlevs saxelmwifo 
adamians uflebas ganaxorciels qmedeba, romelic sakmaod hgavs 

                         
252 zogierTma avtorma uari Tqva terminze ”self-defense” da arCia termini “Private 
defense”, romelic gulisxmobs “Zalis gamoyenebas sakuTari Tavis an sxvis dasacavad.” 
“Private defense-s” upirispireben termins “Public defense”, romelic gulisxmobs Zalis 
gamoyenebis uflebas danaSaulis Tavidan acilebisa da damnaSavis Sepyrobis mizniT.  
253 Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001, gv. 313. 
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danaSauls? aRniSnul sakiTxTan dakavSirebiT arsebobs sxvadasxva 
Sexeduleba. 

avtorTa erTi jgufi Tvlis, rom aRniSnuli qmedeba Seicavs 
marTlwinaaRmdegobas, meoreni Tvlian mas marTlzomierad, xolo 
mesameni miiCneven, rom aRniSnuli qmedeba aris sazogadoebrivad 
sasargeblo. 

aucilebeli mogeriebis sazogadoebrivad sasargeblo qmedebad 
CaTvlis winaaRmdeg gamodis sxvadasxva avtori, xolo yvelaze 
kategoriuli AaRniSnul sakiTxTan dakavSirebiT aris v. mixailovi, 
romelic ambobs, rom ar SeiZleba sazogadoebrivad sasargeblod iqnas 
aRiarebuli sxvisi sicocxlis mospoba, im SemTxvevaSic ki, Tu igi, 
Tavad emuqreboda sxvas sikvdiliT. 

aRniSnuli debulebis mxardaWera niSnavs imis uaryofas, rom 
adamianis sicocxle aris uzenaesi faseuloba, romelsac aseTad 
Tvlis Tavad kanoni da icavs mas.254 

rogorc sabWoTa periodis, aseve Tanamedrove qarTul sisxlis 
samarTalSi miCneulia, rom aucilebeli mogerieba moqalaqis uflebaa 
da ara movaleoba.  

sabWoTa sisxlis samarTlis literaturaSi aRiarebulia 
debuleba,  rom aucilebeli mogerieba moqalaqis uflebaa  da ara 
samarTlebrivi movaleoba. Aamave dros, aucilebeli mogerieba 
moqalaqes zneobriv valad eracxeba da misi ganuxorcielebloba 
zneobriv gakicxvas imsaxurebs.255 

samecniero naSromSi “sazogadoebrivi saSiSroebis gamomricxveli 
garemoebani sisxlis samarTlis kanonmdeblobaSi,”256 T. SavguliZe 
usafuZvlod miiCnevs Sexedulebas imis Sesaxeb, rom aucilebeli 
mogeriebis uflebis gamoyeneba moqalaqis zneobrivi valia.  
aucilebeli mogeriebis uflebis ganxorcielebasTan saqme mxolod 
maSin gvaqvs, roca samarTlebrivi interesebis dacva 
TavdamsxmelisaTvis iseTi zianis miyenebiT xdeba, rac sxva SemTxvevaSi 
sisxlis samarTlis pasuxismgeblobas gamoiwvevda.  Tu samarTlebrivi 
interesebis dacva TavdamsxmelisaTvis zianis miyenebis gareSe xdeba, 
maSin verc aucilebel mogeriebaze vilaparakebT. maSasadame, Tuki 
aucilebel mogeriebas moqalaqis zneobriv movaleobad miviCnevT, 
maSin isic unda vaRiaroT, rom moqalaqis valia, samarTlebrivi 
interesebi swored TavdamsxmelisaTvis  zianis miyenebiT gziT 
daicvas.257 

i. tiSkeviCisagan gasxvavebiT, veTanxmebi aRniSnul mosazrebas da 
mimaCnia, rom pirma, Tavad unda gadaiwyvitos, isargeblebs Tu ara is 

                         
254  Михайлов В. И.  Социально – юридическом аспекте содержания обстоятельств,  
    исключающих преступность деяния , “Государство и право”. 1995. №12. gv. 63.  
255 Советское Уголовное  Право, Общая часть,  М. 1981, gv. 208. 
256 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 36. 
257 am Sexedulebis winaaRmdegia i. tiSkeviCi. ix. misi: Условия и пределы необходимой 
обороны. М., 1969, gv. 63. 

 87



konkretul SemTxvevaSi aucilebeli mogeriebis uflebiT, vinaidan 
Tavad aucilebeli mogeriebis institutisave arsi gviCvenebs, rom  es 
misi uflebaa, romelic Cven ar SegviZlia, rom moralur 
valdebulebad SevaracxoT mas.  

arsebiTad amave azrs iziarebs o. gamyreliZe, romelsac miaCnia, 
rom “aucilebeli mogerieba moqalaqis uflebaa da ara movaleoba. 
uflebas moqalaqe unda gamoiyenebs da unda ara. Tu moqalaqe am 
uflebas ar gamoiyenebs, igi amis gamo pasuxs ar agebs.”258 amasTanave,  
avtori aRniSnavs, da Cemi azriT savsebiT marTebulad, rom  
aRniSnuli debuleba, Cveni kanonmdeblobis mixedviT, SezRudulad 
unda gamoviyenoT.  

Tu Cven gavyvebiT o. gamyreliZis msjelobas, davanixavT, rom is 
warmoaCens erTgvar siaxles, rodesac avlebs paralels aucilebel 
mogeriebis (iseTi SemTxvevis, roca “sxvisi samarTlebrivi sikeTe” 
safrTxeSia) da aucilebel daxmarebas Soris.  

28-e muxlis pirveli nawilis ZaliT aucilebeli mogerieba aris 
Tavdamsxmelis dazianeba “Tavisi an sxvisi samarTlebrivi sikeTis 
dasacavad.” aq erTi saxelwodebis qveS ori sxvadasxva movlenaa 
gaerTianebuli. aucilebeli mogerieba iseTi SemTxvevaa,  roca 
adamiani Tavis sikeTes icavs, rac Seexeba “sxvisi samarTlebrivi 
sikeTis dacvas”, es aucilebeli daxmarebaa.  

am ori movlenis Tav-Tavisi saxelwodebiT moxseniebas arsebiTi 
mniSvneloba aqvs. magaliTad, roca adamiani Tavdamsxmelisagan icavs 
Tavis samarTlebriv sikeTes, xelyofils SeuZlia gamoiyenos 
aucilebeli mogeriebis ufleba da daazianos xelmyofi, magram man, 
SeiZleba es ufleba ar gamoiyenos da amisaTvis is pasuxs ar agebs, 
radgan xelmyofis dazianeba misi uflebaa da ara movaleoba. 

rac Seexeba aucilebel daxmarebas, e.i. iseT SemTxvevas, roca 
“sxvisi samarTlebrivi sikeTe” safrTxeSia, gverdiT myofs zogjer 
SeiZleba warmoeSvas am sikeTis dacvis aramarto ufleba, aramed 
movaleobac. magaliTad, ssk 128-e muxliT isjeba “dauxmareblad imis 
mitoveba, vinc sicocxlisaTvis saSiS mdgomareobaSi imyofeboda da 
SesaZlebloba ar hqonda mieRo zomebi Tavis dasacavad, Tu 
mimtovebels evaleboda masze zrunva da SeeZlo misi daxmareba”. 

“sicocxlisaTvis saSiS mdgomareobaSi” adamiani SeiZleba 
aRmoCndes marTlsawinaaRmdego Tavdaxmis Sedegad. Aam dros gverdiT 
myofs aucilebeli mogeriebis ufleba ki ara, aucilebeli daxmarebis 
movaleoba warmoeSoba, vinaidan mas “sicocxlisaTvis saSiS 
mdgomareobaSi” myofisaTvis daxmareba specialurad evaleba (kanoniT, 
ojaxuri mdgomareobiT da sxva). 

am mxriv, kidev ufro sayuradReboa ssk-is 129-e muxli, romliTac 
pasuxismgeblobas iwvevs “sicocxlisaTvis saSiS mdgomareobaSi 
myofisaTvis aucilebeli da aSkarad gadaudebeli daxmarebis 

                         
258 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 213. 
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gauwevloba, Tu damnaSaves SeeZlo misi daxmareba TavisTvis an 
sxvisTvis seriozuli safrTxis Seqmnis gareSe...” 

am SemTxvevaSi gverdiT myofs ara aqvs sicocxlisaTvis saSiS 
mdgomareobaSi myofisaTvis daxmarebis specialuri movaleoba, magram 
mas warmoeSoba daxmarebis zogadi samarTlebrivi movaleoba. gverdiT 
myofi valdebulia xelmyofis dazianebis gziT daexmaros mas, visi 
mokvlac Tavdamsxmelma ganizraxa, rasakvirvelia, im pirobiT, Tu mas 
es SeeZlo TavisTvis an sxvisTvis seriozuli safrTxis Seuqmnelad, 
rogorc amas 129-e muxli iTvaliswinebs. 

Tuki gverdiT myofi aucilebeli daxmarebis moavleobas 
Seasrulebs da sxvisi samarTlebrivi sikeTis (am SemTxvevaSi 
sicocxlis) dacvis mizniT Tavdamsxmels daazianebs, igi am 
zianisaTvis pasuxs ar agebs. aucilebeli daxmarebis movaleoba aqvs 
agreTve policiels Sesabamisi kanonmdeblobis safuZvelze.259 

pirTa gansazRvruli kategoriisTvis (policiis muSakebi, samxedro 
mosamsaxureebi, samTavrobo dacvis muSakebi da sxva), danaSaulis 
aRkveTa samsaxurebrivi movaleobaa. anu isini moqmedeben ara 
aucilebeli mogeriebis mdgomareobaSi, aramed asruleben 
samsaxurebriv movaleobas. am movaleobis Seusruleblobis 
SemTxvevaSi, SesaZlebelia dadges maTi pasuxismgeblobis sakiTxi 
samsaxurebrivi movaleobis SeusruleblobisaTvis.  

Tumca, iuridiul literaturaSi arsebobs mosazreba imis Taobaze, 
rom TiTqos specialur subieqtebs (miliciels, guSags da a.S.) 
aucilebeli mogeriebis  samarTlebrivi movaleoba ekisrebodeT da am 
movaleobis Seusrulebloba sisxlissamarTlebriv an disciplinur 
pasuxismgeblobas iwvevdes, T. SavguliZe ar eTanxmeba am azrs.  igi 
miiCnevs, rom marTalia, specialur subieqtebs awevT konkretuli 
sikeTis dacvis samarTlebrivi movaleoba, risTvisac maT garkveul 
viTarebaSi ufleba aqvT ziani miayenon Tavdamsxmels, magram saamiso 
pirobebi dadgenilia ara sisxlis samarTlis kanoniT, aramed 
uwyebrivi aqtebiT (rogoric aris magaliTad, sapatrulo, sabadrago 
debuleba). sisxlissamarTlebrivi Tu disciplinuri pasuxismgeblobis 
sakiTxi maSin SeiZleba wamoiWras, roca es pirebi ar icaven im 
samarTlebriv sikeTes, romlis dacvac samsaxurebrivi mdgomareobiT 
evalebaT, e.i. roca isini Tavis samsaxurebriv movalebas ar 
asruleben.260   

aseve, Tvlis n. paSe-ozerski, rom aseT SemTxvevaSi saqme gvaqvs 
samsaxurebrivi valdebulebis da ara aucilebeli mogeriebis  saerTo  
samarTlebrivi  movaleobis SeusruleblobasTan. 261 

qarTul sisxlis samarTalSi, o. gamyreliZis Semdeg, aucilebeli 
mogeriebis uflebis orsaxovan konstruqciaze miuTiTebs m. turavac. m. 

                         
259 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 214-215. 
260 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 37-38. 
261  Паше - Озерский Н.Н.  Обстоятельства, исключающие  ответственность по советскому уголовную 
праву. Автореферат докторской диссертаций, М., 1954, gv. 3. 
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turavas mixedviT, saqarTvelos ssk-is 28-e muxlSi gadmocemuli 
aucilebeli mogeriebis ufleba iTvaliswinebs mogeriebis 2 saxes: 
aucilebeli TviTdacva da  aucilebeli daxmareba. Kkanonmdebeli maT 
Soris ar akeTebs sisxlissamarTlebrivi TvalsazrisiT did 
gansxvavebas. TviTdacvisagan gansxvavebiT aucilebeli daxmareba aris 
aucilebeli mogerieba sxva piris dasacavd.  

Oorive SemTxvevas safuZvlad udevs e.w. dualisturi principi, rac 
niSnavs individualuri da zeindividualuri samarTlebrivi sikeTeebis 
dacvis marTlzomierebas. igi gansxvavdeba aucilebeli mogeriebis e.w. 
monisturi Teoriisgan, romelic aRiarebs mxolod individualuri 
samarTlebrivi sikeTeebis dacvis SesaZleblobas aucilebeli 
mogeriebis farglebSi.  

marTlsawinaaRmdego xelyofiT SeiZleba safrTxe Seeqmnas ara 
marto individualur samarTlebriv sikeTes, aramed aseve sayovelTao 
samarTlebriv sikeTes, romelic warmoadgens samarTlebrivi 
marTlwesrigis arsebobis safuZvels, ris gamoc, m. turavas azriT, 
romelsac mec vemxrobi, aucilebeli mogeriebis marTlzomierebis  
farglebSi SeiZleba warmoiSvas swored aseTi sayovelTao 
samarTlebrivi sikeTeebis dacvis aucilebloba da ufleba. 

TviTdacvis principi, romelic warmoadgens individualuri dacvis 
saSualebas, gulisxmobs, rom xelyofil individs aucilebeli 
mogeriebis marTlzomierebis pirobebSi Tavisi xelyofili sikeTeebi 
SeuZlia TviTon daicvas.  

sayovelTao (araindividualuri) samarTlebrivi sikeTeebis dacvis 
dros aucilebeli mogerieba miznad isaxavs daicvas samarTali 
umarTlobis winaaRmdeg.262  

amrigad, aucilebeli mogerieba moqalaqis uflebaa da ara 
movaleoba. specialur subieqtebs awevT samarTlebrivi movaleoba, 
daicvan esa Tu is interesi da amisaTvis sauwyebo wesdebiT maT, 
garkveul viTarebaSi, ufleba eZlevaT Tavdamsxmels zianic ki 
miayenon. am movaleobis Seusruleblobis SemTxvevaSi SesaZlebelia 
pasuxismgebloba samsaxurebrivi  movaleobis SeusruleblobisaTvis.263 

qarTuli sisxlis samarTlis mixedviT, aucilebeli mogeriebis 
ufleba aqvs ara marto asakovan da fsiqikurad jansaR adamians, 
aramed mcirewlovansac da fsiqiurad daavadebulsac. Tu fsiqiurad 
daavadebuli an mcirewlovani moqmedebda aucilebeli mogeriebis 
mizniT, maT mimarT sxva raime RonisZiebis gamoyeneba ar SeiZleba.264 

adamianis aucilebeli mogeriebis ufleba garantirebulia 
saqarTvelos ssk-iT, saerTaSoriso samarTlebrivi aqtebiT da igi 
adamians miniWebuli aqvs, imisda miuxedavad, gamoiyenebs Tu ara mas.  

 

                         
262 turava m., sisxlis samarTali, dasax. naSr., Tb., 2008, gv. 196-197. 
263 saqarTvelos ssr ssk komentarebi. Tb., 1976, gv. 97. 
264 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 220. 
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II. aucilebeli mogeriebis ufleba aSS-Si 

anglo-amerikul samarTalSi, samarTlebriv Teoriebs, romlebic 
sakuTari Tavisa da sxvis dasacavad mogeriebas amarTleben, sxvadasxva 
istoriuli Ziri gaaCniaT da sxvadasxvanairad warmoadgenen 
definiciur da praqtikul problemebs. zogadad, aucilebeli 
mogeriebis orive formis regulireba miznad isaxavs imas, rom moxdes 
im pirTa pasuxismgeblobis gamoricxva, romelTa qmedebac ar aris 
gasakicxi, aseve qmdebis sasurveli stantartebis waxaliseba.265  

anglo-amerikul samarTalSi kanoni aRiarebs aucilebeli 
mogeriebis uflebas da zogierT SemTxvevaSi uSvebs Zalis gamoyenebas 
Tavis dasacavad. “es ufleba gamomdinareobs Tavdamsxmelisa da 
momgerieblis urTierTsawinaaRmdego interesebis Sedarebisgan, 
romelic modificirebulia im faqtiT, rom konfliqtis gaCaRebaze 
pasuxs agebs agresori. vinaidan es aris mxare, romelic safrTxes 
uqmnis meore piris interesebs, interesTa Sedarebis procesSi mis 
interesebs naklebi mniSvneloba eniWeba”266. 

aucilebeli mogeriebis ufleba aRiarebulia aSS-is 
kanonmdeblobiT.267 

termini aucilebeli mogerieba miuTiTebs pasuxismgeblobis 
gamomricxvel garemoebaze, romlis drosac xdeba erTi piris 
samarTlebrivi interesebis dacva, meore piris xelyofisagan. j. 
fletCeri amas uwodebs “aucilebel mogeriebas”.268 

aSS-is sisxlis samarTalSi aucilebeli mogeriebasTan 
dakavSirebuli sakiTxebi ufro safuZvlianad regulirdeba, vidre 
inglisSi, magram termini “aucilebeli mogerieba” aqac ar arsebobs. 
kanonmdeblobaSi ixmareba sityva “dacva”, (mag: niuiorkis Statis ssk-is 
35. da 35.15 muxlebi).269 TviT aucilebeli mogeriebis instituti 
federalur kanonmdeblobaSi ar aris gaTvaliswinebuli, da sakiTxebi, 
romlebic dakavSirebulia maTTan, Statebis kanonmdeblobebSi wydeba 
1962 wlis aSS-is modeluri sisxlis samarTlis kodeqsis mixedviT, 

                         
265 Kadish Sanford H., Encyclopedia of Crime and Justice , t. 3 (The Free Press, 1993), gv. 946. 
266 Fletcher George P., Rethinking Criminal Law , 1978;  ix agreTve. Uniake, Permissible Killings: The Self 
Defense Justification for Homicide. Tavi meoTxe da mexuTe, sadac is uaryofs arguments, rom 
aucilebeli mogeriebis mdgomareobaSi Cadenili mkvleloba gamarTlebulia, 
vinaidan am dros ar arsebobs ganzraxva (piri mxolod iTvaliswinebs Sedegebs), da 
ambobs, rom es dasaSvebia imitom, rom arsebobs moraluri asimetria mxareebs Soris 
– konfiskaciis Teoriis ganviTareba.  
267 Tavad  “aucilebeli  mogeriebis”  termins,  aSS-is  sisxlis  samarTlis   
kodeqsebi ar icnoben da mis aRsaniSnavad iyeneben “Tavdacvas”. aq  
mxedvelobaSia misaRebi, rom aSS-Si yvela Stats sakuTari sisxlis   
samarTali  gaaCnia, Tumca arsebobs modeluri sisxlis samarTlis   
kodeqsi, romelsac aqvs sarekomendacio xasiaTi. (avt. SeniSvna).  
268 Kremnitzer  Mordechai and  Ghanayim Khalid,  Symposium: Twenty-five Years of George P. Fletcher’s 
Rethinking  Criminal Law: Proportionality and the Aggressor’s Culpability in Self-Defense, 39 Tulsa, L. Rev. 
875, 2004 , gv.1. 
269 Примерный уголовный  кодекс (США). Официальный проект Института  американского  права.  
Никифоров Б. С. -is red. da winasityvaobiT. М., 1969, gv. 63-80. 
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romelmac seriozuli gavlena iqonia SeerTebuli Statebis sisxlis 
samarTlis reformirebis saqmeSi. kodeqsSi Sedis mesame kari, romelic 
iwodeba “moqmedebis marTlzomierebis zogad principebad,” sadac 
detalurad aris gadmocemuli garemoebaTa zogierTi saxeebi, 
romlebic gamoricxaven qmedebis danaSaulebriobas, kerZod 
aucilebeli mogeriebis (“dacvis”) dros.270Mmodeluri ssk ganasxvavebs 
dacvis ramdenime saxes: a) Zalis gamoyeneba Tavdacvis dros (mux. 3.04); 
2) Zalis gamoyeneba sxva piris dacvisas (mux. 3.05); 3) Zalis gamoyeneba 
qonebis dacvisas  (mux. 3.06); 4) Zalis gamoyeneba kanonis Sesrulebisas 
(mux. 3.07) da sxva.271 

Tumca, DdoqtrinaSi da kanonmdeblobaSic gvxdeba sxvac, ufro 
xSirad ki aucilebeli mogeriebis orwevrovani klasifikacia, romelic 
moicavs Tavdacvasac da sxvis dacvasac erT saxeobaSi (Tavi IX _ 
texasis Statis ssk, Tavi 38, p. 7-1 _ilionisis Statis ssk,  p. 624-4 _ 
niu-gempSiris Statis ssk.) ramdenime sxva klasifikaciaa 
gaTvaliswinebuli niu-iorkis Statis ssk-Si: “Zalis gamoyeneba” piris 
dacvisaTvis ($35. 15), Senobis dacvisaTvis da gaqcevaSi myofi piris 
dakavebisas ($ 35. 20)272 an motacebisas da misi Tavidan ascileblad, da 
iseTi qmedebisas, romlis drosac zianis miyeneba isjeba sisxlis 
samarTlebrivi wesiT ($35. 25.). 

miuxedavad aucilebeli mogeriebis saxeobebis klasifikaciebis 
gansxvavebisa, SeiZleba gakeTdes erTi saerTo daskvna: dacvis obiqtad 
SeiZleba iyos piri, romelic icavs Tavis Tavs an sxva pirs, romelsac 
Tavs esxmian, aseve qonebac SeiZleba iyosDdacvis obieqti.273 

Tavis naSromSi, “sisxlis samarTlis gadaxedva”274, j. fletCeri 
warmoadgens aucilebeli mogeriebis sam models, romelic 
gavrcelebulia anglo-amerikul da germanul sisxlis samarTalSi. 
pirveli modeliT aucilebeli mogerieba ganixileba, rogorc sapatio 
garemoeba. es mosazreba efuZneba im arguments, rom momgeriebeli 
moqmedebs Tavis dasacavad. am SemTxvevaSi mas ar aqvs arCevanis 
ufleba. meore modelis mixedviT, aucilebeli mogerieba aris “naklebi 
borotebis principis” erT-erTi gamovlineba, romlis mixedviTac 
Tavdamsxmelis braleuloba mis sawinaaRmdegod moqmedebs. es modeli 
gavrcelebulia anglo-amerikul sistemaSi, romelic aucilebel 

                         
270 Пакутин В. Д., Превышение пределов необходимой обороны по законодательству  стран дальнего 
зарубежья (сравнительный анализ),  Материалы Всероссийской   научно-практической конференции, 
посвященной 95-летию  Башкирского государственного университета. Часть I, - Уфа:  РИО Баш ГУ, 
2004, gv. 2. 
271 ruseTis sisxlis samarTlis doqtrinaSi es sakiTxi sadiskusio xasiaTisaa. ix mag: 
Баулин Ю. В., Обстoятельства, исключающие преступность деяния. Харьков, 1991; Иванов Н. Г.,  
Модельный уголовный  кодекс: Общая часть. #1 monografia М,. 2003.  
272 am Statis sisxlis samarTlis kodeqsiT yaCaRobis Cveulebrivi Semadgenloba – es 
aris gaazrebuli SeRweva sadgomSi an iq arakanonieri yofna danaSaulis Cadenis 
ganzraxviT.  
273 Козочкин И. Д., dasax. naSr.,  Омега-Л., 2003, gv. 155.  
274  Fletcher George P., Rethinking Criminal Law 855-64 (Little, Brown & Co. 1978). 
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mogeriebas gamamarTlebel garemoebad ganixilavs. aucilebeli 
mogeriebis mesame modelia momgerieblis avtonomiis dacva. es modeli 
arsebobs germanul samarTalSi da aucilebel mogeriebas aseve 
gamamarTlebel garemoebad moiazrebs.275 

gansxvavebiT anglo-saqsuri samarTlisagan, sadac rogorc 
davinaxeT erTgvari bundovaneba SeiniSneba “aucilebeli mogeriebis” 
terminTan dakavSirebiT, germanul samarTalSi, (iseve rogorc  
dRevandel qarTul sisxlis samarTalSi)276,  dacvis aRsaniSnavad 
gamoyeneboda ara termini “Tavdacva”, aramed “aucilebeli mogerieba” – 
“Notwehr”. qveynebSi ki, romelTac memkvidreobiT gadmoecaT romis 
samarTali, analogiuri termini JRers rogorc “legitima defense”, e. w. 
“legitimuri dacva” (dacva kanoniT nebadarTul farglebSi).277 

 
 a) aucilebeli mogeriebis uflebis pirTa wris mixedviT 
SezRudvis sakiTxi 

anglo-amerikul samarTlis sistemaSi arsebul aucilebeli 
mogeriebis uflebaze saubrisas unda aRvniSnoT,  am sakiTxis irgvliv 
momuSave TiTqmis arc erTi mkvlevari ar ganixilavs sakiTxs imis 
Taobaze, rom aucilebeli mogerieba – es moqalaqis uflebaa Tu 
movaleoba. A aq sakiTxi sxvagvarad dgas. Mmjeloba Seexeba im piris 
uflebas aucilebel mogeriebaze, romelsac icaven da im piris 
pasuxismgeblobis sakiTxs, romelic gonivrulad fiqrobs, rom 
dasacavs aqvs aucilebeli mogeriebis ufleba da amdenad gadawyvets 
mis daxmarebas. Paqve, gonivrulobis faqtoris garda, Semodis meore 
piroba, romelic  gansazRvravs,  aucilebeli mogeriebis rig 
SemTxvevebSi,  aqvs Tu ara momgeriebels, romelic axorcielebs sxvis 
dacvas, aucilebeli mogeriebis ufleba.  amgvari pirobis arseboba 
ganpirobebulia im garemoebiT, rom anglo-amerikul sisxlis 
samarTalSi dasaxmarebel pirTa wre SezRuduli iyo naTesauri 
kavSirebiT. aseT SezRudvas ki imiT amarTlebdnen, rom gansacdelSi 
myofisaTvis ucnob pirs savaraudod gauWirdeboda Tavdasxmis 
marTlwinaaRmdegobaSi garkveva, rasac, SesaZloa, Sedegad mohyoloda 
udanaSaulo piris uflebebis darRveva. SeiZleba, vifiqroT, rom   
anglo-saqsur sisxlis samarTalSi sakiTxs ayeneben imis mixedviT, 
pirTa ra kategoriis dacva SeiZleba am uflebiT. 

rogorc Cans, aucilebeli mogeriebis ufleba, SeiZleba 
SeizRudos or SemTxvevaSi: PI. roca Tavad dasacavi piri ar aris 
aRWurvili am uflebiT da amis gamo mesame piri, romelic Seecdeba 
mis dacvas, rig SemTxvevebSi ver iqneba gamarTlebuli 
pasuxismgeblobis gamomricxveli am garemoebis safuZvelze; II. 
aucilebeli mogeriebis ufleba SeiZleba SeizRudos da 
Semoifarglos mxolod axlo naTesavis interesebis dasacavad am 

                         
275  Kremnitzer  Mordechai and  Ghanayim Khalid,  dasax. naSr, 39 Tulsa ,  L. Rev. 875, 2004, gv. 2 
276 avt. SeniSvna 
277�Флетчер  Дж.,  А. В. Наумов А. В. , dasax. naSr., Москва, Юристъ, 1998, gv. 330.  
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uflebis sargeblobiT. Tumca amgvari midgoma D aSS-is yvela  StatSi 
erTgvarovanad ar ganixileba. 

zogadad, aucilebeli mogeriebis samarTali agebulia principze, 
romlis mixedviTac, aucilebeli mogeriebis ufleba warmoiSoba, 
rodesac gonivrulad warmoCindeba faqtebi, romlebic mogeriebas 
amarTleben. SeiZleba, realurad safrTxe arc arsebobdes. amis 
sapirispirod, tradiciul samarTalSi sxvanairi midgoma arsebobs 
piris mimarT, romelic sxvas icavs: Tu pirs, romlis dasacavadac 
xdeba mogerieba, ar aqvs aucilebeli mogeriebis ufleba arsebuli 
garemoebebidan gamomdinare, momgeriebelic ver gamarTldeba, imis 
miuxedavad, Tu rogor gonivrulad eCveneba mas, rom dasacavi piris 
mimarT adgili aqvs marTlsawinaaRmdego Tavdasxmas. Tanamedrove 
sakanonmdeblo formulirebani am midgomas uaryofen. isini iTxoven, 
rom momgeriebels mxolod gonivrulad sjerodes, rom dasacav pirs 
hqonda aucilebeli mogeriebis ufleba da Careva aucilebeli iyo mis 
dasacavad.278 aSS-is modeluri ssk, kerZod, misi 3.05 muxli adgens  
imave winapirobebs sxvis dasacavad, rac gaTvaliswinebulia sakuTari 
Tavis dasacavi mogeriebisas.  

h. veqsleri da j. miqaili fiqroben, rom tradiciuli midgoma 
ukeTesia, imis gaTvaliswinebiT, rom gamamarTlebeli safuZvlis 
irgvliv Secdomis imdenad didi riski arsebobs mesame piris Carevisas, 
rom sicocxle ufro metad iqneba daculi im wesis mixedviT, romelic 
ar waaxalisebs konfliqtSi Carevas sxvis sasargeblod.  

Tumca, mecnierTa nawili amtkicebs, rom tradiciuli doqtrina 
naklebad dasabuTebulia. h. veqsleri da j. miqaili ki amtkiceben, rom 
pasuxismgeblobis dakisreba maTTvis, romlebic aragonivrulad 
Tvlian, rom dasacav pirs aqvs aucilebeli mogeriebis ufleba, 
momavalSi Seakavebs konfliqtSi daudevar Carevas sxvebis dasacavd. 
magram, Tu tradiciuli wesis mixedviT, pasuxi SeiZleba agos iman, 
vinc moralurad ver gaikicxeba, maSin es Zirs uTxris sisxlis 
samarTlis sistemas. magram ufro mniSvnelovani problemaa adamianebis 
mowodeba, ugulebelhyon gasaWirSi Cavardnili Tanamoqalaqeebis 
Txovna da es ufro mZime Sedegs gamoiwvevs, vidre is iSviaTi 
SemTxvevebi, roca momgeriebeli moqmedebs Secdomis safuZvelze. 
naklebad sadavoa is sakiTxi, samarTalma unda waaxalisos Tu unda 
Seakavos adamianebis urTierTdaxmareba. rasakvirvelia, amis 
waxaliseba moxdeba, Tu pasuxs ar vagebinebT pirs, romelic 
gonivrulad fiqrobs, rom dasacavs aqvs aucilebeli mogeriebis 
ufleba. ase rom, vfiqrobT, momavalSi samarTali am mimarTulebiT 
ganviTardeba. 279 

saboolod, SeiZleba iTqvas, rom aucilebeli mogeriebis uflebiT 
sargeblobisas, rodesac mogerieba miznad isaxavs sxva piris dacvas, 
mcireodeni Statebi iTxoven, rom dasacav pirs Tavad hqondes 

                         
278 Ala. Code tit. 13 A. & 323 (1981) N. J. Stat. Ann. 
279 Kadish Sanford H.,  Encyclopedia of Crime and Justice, t. 3, (The Free Press, 1993), gv. 951. 
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aucilebeli mogeriebis ufleba. Statebis umravlesoba qmedebas 
gamarTlebulad miiCnevs, Tu momgeriebeli gonivrulad fiqrobda, rom 
dasacav pirs aseTi ufleba gaaCnda.280 

Cven aseve unda SevexoT aucilebeli mogeriebis uflebiT 
sargeblobas, romelic, rogorc aRvniSneT, SeiZleba mimarTuli iyos 
mxolod naTesauri wris mimarT.  

si. klarksonis da h. kitingis sisxlis samarTlis 
saxelmZRvaneloSi naTqvamia: “erTi SexedviT, pirs unda SeeZlos 
mxolod masze an mis axlo naTesavze ganxorcielebuli Tavdaxmis 
mogerieba. magram ra moxdeba Tu megobars, an Tundac sruliad ucnob 
pirs daxmareba dasWirdeba? SeiZleba TuU ara misi dacva?”281 

imis gamo, rom am uflebas aqvs istoriuli safuZveli, adrindeli 
misi formulireba asaxavda mxolod dasacav pirTa im wres, visTanac 
momgeriebels aqvs raime axlo damokidebuleba. ramdenime Stati kvlav 
inarCunebs aseT SezRudvas. magaliTad, aidahos Statis ssk uSvebs 
piris mokvlas colis, qmris mSoblis, Svilis, ufrosis, an msaxuris 
dasacavad.282 zogierTi saqmis, maT Soris, Devlin v. Armstrong mixedviT, 
unda arsebobdes specifiuri kavSiri an urTierToba dasacav pirsa da 
momgeriebels Soris.”283 zogierTi Statis kanonmdeblobis mixedviT, 
rogorc adre precedentebiT inglisSi, ifargleba im pirTa wre, 
romelnic SesaZlebelia daicva safrTxisagan, saSiSroebis damuqrebis 
SemTxvevaSi.Aase magaliTad, samxreT dakotis ssk gamamarTleblad 
Tvlis mkvlelobas mxolod im SemTxvevaSi, Tu pirma daicva Tavisi 
meuRle, mSobeli, Svili, ufrosi an mosasmsaxure (mux. 22-16-35). Tumca, 
aseTi an msgavsi SezRudva, ise magaliTad, rogorc vaSingtonis ssk-is 
($. 9 a. 16. 050 muxlis) mixedviT, ar vrceldeba damcvelis arafatalur 
qmedebaze.284 

amasTanave, zogjer sxva piris dacva SeiZleba iyos gamarTlebuli, 
Tu CaiTvleba, rom is mimarTulia danaSaulis prevenciisaken.  

ase magaliTad, miuxedavad imisa, rom pensilvaniis StatSi, 
naTesavebs, visi dacvac SeiZleba, kanoni akuTvnebs mxolod meuRles 
da Svilebs, aseve mosamsaxures,  gamarTlebuli iqna deida, romelic 
icavda Tavis dis Svils, da moqmedebda prevenciulad feloniis 
Tavidan acilebis mizniT.285 

SesaZlebelia imis mtkiceba, rom amgvari SezRudva gamiznulia 
iseTi SemTxvevebis Sesamcireblad, roca SeiZleba moxdes Zalis 

                         
280 Kadish Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993),  gv. 952. 
281 Clarkson C.M.V.  and  Keating H.M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 305. 
282 Idaho Code 18-4009 (1979); Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3 (The Free Press, 
1993), gv. 951 
283 Devlin v. Armstrong (1972)N. l. 13 gv. 35-36. kavSiri devlinsa da mis amomrCevlebs Soris 
ar CaiTvala sakmaris urTierTobad.  
284 Козочкин И. Д., dasax. naSr.,   Омега-Л., 2003, gv .163. 
285 Commonwealth V. Jackson , 467 Pa. 183, 355 A. 2d 572 (1976). 
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gamoyeneba udanaSaulo piris mimarT. anu, amtkiceben, rom cdomilebis 
riski maSin ufro metia, rodesac pirma unda Seafasos sruliad ucxo 
piris mimarT Cadenili Tavdasxmis marTlwinaaRmdegoba.286 
sasamarTloebi arc Tu iSviaTad aRmoCndebian xolme mZime 
mdgomareobaSi im SemTxvevebSi, rodesac damcveli (qmedebis Camdeni), 
daxmarebas uwevs sxva pirs, gonivrulad Tvlis, rom am ukanasknels 
emuqrebian sxeulis ukanono dazianebis miyenebiT, maSin rodesac, 
sinamdvileSi, amas akeTeben marTlzomierad. arsebiTad es aris 
moCvenebiTi, yalbi dacva.287  

j. dresleris azriT, mraval StatSi gamodian iqidan, rom  Tu 
sxva (dasacav) pirs ara aqvs ufleba mogeriebaze, maSin aq, 
momgeriebeli qmedebis ganmaxorcielebeli piric ar iqneba 
gamarTlebuli mis mier Cadenili Zaladobis gamo.288 es, aRniSnavs 
zogierTi sxva amerikeli mecnieri, SesaZlebelia gamarTlebuli iqnas 
im SemTxvevaSi, rodesac dapatimreba xorcieldeba policielis mier 
samoqalaqo formaSi, ise ramdenadac aRniSnuli wesi xels uwyobs 
samarTaldamcavi organoebis ufro efeqtur muSaobas. Tumca ki, 
mTlianobaSi, aRniSnaven isini, pasuxismgeblobis dakisreba mTlianad 
pirze, romelic moqmedebda mocemul garemoebaSi, es igivea, rac 
pasuxismgeblobis dakisreba bralis gareSe. Mmagram iseTi 
danaSaulebi, rogorebicaa Tavdasxma da mkvleloba, moiTxoven bralis 
dadgenas.289 

sxva pozicia _ sruliad urTierTsawinaaRmdego: Tu qmedebis 
Camdeni gonivrulad fiqrobs, rom meore piri ganicdis ukanono 
Tavdasxmas, maSin is SeiZleba iyos gamarTlebuli gonivruli Zalis 
gamoyenebisaTvis, raTa daecva sxva piri anu msxverpli am 
Tavdasxmisagan. aman gamoxatuleba hpova zogierTi Statis ssk-ebSi, 
kerZod, niu-iorkis Statis ssk-Si.290  

niu-jersis Statis uzenaes sasamarTloSi gansaxilvel sakiTxSi 
sasamarTlom aRniSna: “aramarto marTlmsajulebis TvalTaxedvidan 
gamomdinare ar unda iyos adamiani gasamarTlebuli danaSaulis gamo, 
Tu is TavganwirviT cdilobs daicvas dazaralebuli imwuTieri 
gaumarTlebeli Tavdasxmisagan; da amis Semdeg, rogor unda 
gavuRviZoT Cven grZnoba gamvlelebs, rom daexmaron sxvas, romelic 
ganicdis Tavdasxmas.”291 

aseve SesaZlebelia, rom saerTo samarTali aRiarebdes princips, 
romlis mixedviTac piris interesi ufro metia, roca saqme exeba misi 
axloblebis usafrTxoebas, Sesabamisad, mas unda hqondes ufleba 

                         
286 State v. Gelinas 416 A. 2 d 1381 (1980); Kadish Sanford M.,  Encyclopedia of Crime and Justice, t. 3 (The 
Free Press, 1993), gv. 951. 
287 Козочкин И. Д., dasax. naSr.,  Омега-Л., 2003, gv .164. 
288 Dressler J. Op. cit. gv. 215.  
289 La Fave W., Scott A. Op. cit. gv. 464-465. 
290 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003, gv .164 
291 State v. Fair, 45 N. J. 77, 221 A. 2d 359, 368 (1965). 
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Caerios maT dasacavad. yovel SemTxvevaSi, dRes gabatonebuli 
mosazreba aris is, rom nebismier zemoTxsenebul safrTxes gadawonis 
moqalaqeebis waxalisebis saWiroeba, daexmaron erTmaneTs.292 

dResdReobiT cxadia, rom aseTi SezRudva ar arsebobs da 
mniSvneloba ar aqvs, piri Tavis Tavs icavs, Tu sxvas exmareba.293 amas 
mniSvnelovani Sedegebi aqvs kafe-barebsa Tu quCaSi gamarTul 
konfliqtebSi. SesaZlebelia, konfliqti warmoiSvas or adamians 
Soris, romlebic amtkiceben, rom moqmedeben sxvis dasacavad.294 

rogorc Cans, aseTi SezRudvis moxsna da momgeriebelTa wris 
gafarToveba ganpirobebuli unda iyos sajaro interesiT, 
gansakuTrebiT imis gamo, rom  aseTi uflebiT sargebloba  moxdes 
sazogadoebrivi TavSeyris adgilebSi sajaro interesebis zemdgomi 
xasiaTidan gamomdinare.  

$ 5. Ddacvis obieqtis sakiTxi qarTulsa da anglo-saqsur  
sisxlis samarTalSi  

aucilebeli mogeriebis uflebiT sargeblobisaTvis udidesi 
mniSvneloba eniWeba dacvis obieqtis gansazRvris sakiTxs. 

aucilebeli mogeriebis gamamarTlebeli xasiaTis  wamoWridan, 
samarTalSi es principi viTardeboda ori  mimarTulebiT. erTi 
efuZneboda TiToeuli calkeuli adamianis sicocxlis 
mniSvnelovanebis ideis uzenaesobas. aTvlis wertili aucilebeli 
mogeriebis principSi iyo Tavdasxmis mogerieba sakuTari sicocxlis 
gadasarCenad. Aam ideam asaxva hpova formulirebaSi, romelic 
gamoiyenes aSS-is modeluri ssk-is Semqmnelebma: “Zalis gamoyeneba 
aucilebeli mogeriebis dros” (mux. 3.04).  am poziciidan Tavdacvis 
sakiTxi ganviTarda ori mimarTulebiT: pirvel rigSi, interesis 
SemcirebiT iseTi sakiTxebisadmi, rogorebic arian fizikuri da 
seqsualuri xelSeuxeblobis dacva, da sakuTrebis dacvac ki. meore 
rigSi, sxva pirebis dacvis mimarTulebiT, romelTa interesebsac 
safrTxe emuqreba. aSS-is modeluri ssk-is 3.05. muxls ewodeba “Zalis 
gamoyeneba sxva pirTa dacvisaTvis”. saerTo samarTalSi, magaliTad, 
Zalis gamoyeneba sxva pirTa dasacavad SezRuduli iyo im pirTa wriT, 
romlebic axlo kavSirSi arian qmedebis CamdenTan.  

ganviTarebis xangrZlivi procesis ganmavlobaSi sxva pirTa 
dacvis kriteriumi dauaxlovda Tavdacvis  farglebs.  

germanul samarTalSi ganviTareba sxva gziT midioda. 
ganviTarebis adreul stadiaze  Tavdacvis gageba gafarTovda da 

                         
292 Kadish Sanford H.,   Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 951. 
293 Williams Gladstone (1984) 78 Cr. App.R. 276; Tooley (1709) 11 mod at 250, 88 E. R.  at 1020; Prince 
(1875) 2 C. C. R. at 178; People v. Keatley [1954] I. R. 12. 
294  Clarkson C.M.V. and  Keating  H. M.,dasax. naSr. Fourth Edition, London, Sweet and Maxwell, 
1998,gv. 305. 
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moicva Tavis TavSi yvela ufleba, romelic SeiZleba gamxdariyo 
xelyofis obieqti.295 

aucilebeli mogeriebis saSualebiT daculi interesebi,  
sxvadasxva socialuri Rirebulebisani arian. maTi sxvadasxva rangze 
ganTavseba SesaZlebelia maTi mniSvnelovanebis mixedviT.296 

 I. dacvis obieqti qarTul sisxlis samarTalSi 

sadReisod, saqarTvelos ssk-is 28-e muxlidan gamomdinare, 
aucilebeli mogeriebis uflebiT daculi interesi – es aris rogorc 
momgeriebeli, aseve sxva pirovneba romelic, daxmarebas saWiroebs da 
maTi samarTlebrivi sikeTe. anu, samarTlebrivi dacvis obieqti 
SeiZleba iyos rogorc pirovneba, aseve qonebrivi sikeTe,297 magram 
miuxedavad aseTi naTeli debulebisa, mainc Tavs iCens garkveuli 
sirTule, romelic ukavSirdeba dacul interess. Uufro konkretulad, 
SeuZlia Tu ara pirs iseTive pasuxi gasces misi qonebis xelyofis 
SemTxvevaSi, rogoric iqneboda sapasuxo qmedeba Tavad masze 
Tavdasxmis SemTxvevaSi?298 zogadad aucilebeli mogerieba vrceldeba 
qonebaze, magram teqnika icvleba samarTalTa mixedviT. zogjer 
kodeqsSi marto zogadi formulaa.  

roca Tavdasxma xdeba qonebriv (materialur) sikeTeze, 
aucilebeli mogeriebis farglebi SezRudulia adamianis uflebaTa 
1950 wlis evropuli konvenciis me-2 muxlis (a) abzaciT.  

es norma krZalavs materialuri samarTlebrivi sikeTis gadarCenis 
mizniT ganzrax gamiznul mkvlelobas. Mm. turavas miaCnia, rom 
saqarTvelos ssk-is 28-e muxlidan gamomdinareobs konvenciis am 
normis iseTi inerpretacia, rom  romis konvencia icavs sicocxlis 
uflebas da mis dacvas saxelmwifos avaldebulebs. amitom, 
saxelmwifo xelisuflebis warmomadgenlis mier piris gamiznuli 
ganzraxi mkvleloba qonebis gadarCenis mizniT, warmoadgens 
konvenciiT daculi sicocxlis uflebis xelyofas. 

m. turavas aqve mohyavs argumentacia ori sxvadasxva poziciidan:  
(1) saerTaSoriso xelSekrulebis moqmedebis sferos mixedviT, 

adamianis uflebaTa evropuli konvencia aregulirebs mxolod 
urTierTobas saxelmwifosa da pirovnebas Soris da, Sesabamisad, 

                         
295 Флетчер  Дж., Наумов А. В., dasax. naSr, Москва, Юристъ, 1998, gv. 330. 
296 magaliTad, hauxmanma  sqematurad ganalaga danaSaulebrivi xelyofis obieqtebi, 
im pirebTan mimarTebaSi, romlebic asruleben samsaxurebriv an sazogadoebriv 
movaleobas, maTi mniSvnelobis xarisxis mixedviT Semdegnairad: 1) sicocxle; 2) 
janmrTeloba; 3) fizikuri xelSeuxebloba; 4) sicocxlis an janmrTelobis 
usafrTxoeba; 5) pativi da Rirseba; 6) sakuTreba; 7) dasacav pirTa moRvaweoba da 8) 
aseT pirTa usafrTxoebis uzrunvelsayofad mimarTuli moqmedeba. ix. Гаухман  Л. Д. 
Уголовное законодательство об охране лиц, выполняющих служебный или общественный долг, 
“Законность” 1995. №11. Ggv 2-8. 
297 turava m., dasax. naSr., Tb, 2008, gv. 208. 
298 Legeais R., “aucilebeli mogerieba da qonebis dacva: SedarebiTi samarTlis 
narkvevi”. sisxlis samarTlis samecniero Jurnali, gv. 325, 1980. 
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krZalavs adamianis mokvlas mxolod am urTierTobebSi da ara kerZo 
pirTa urTierTobebs; 

(2) Sinaarsis mixedviT, adamianis mokvla qonebis gadarCenis mizniT 
socialur-eTikuri TvalsazrisiT unda CaiTvalos aSkarad 
urTierTSeusabamod.  

zogierTi qveynis, magaliTad, Sveicariis, doqtrina ufro Sors 
midis da aramarTlzomierad miiCnevs ganzraxi sicocxlis yovelgvar 
mospobas aucilebeli mogeriebis dros qonebrivi (materialuri) 
samarTlebrivi sikeTis gadasarCenad, maT Soris kerZo piris mxridan 
sakuTari qonebis dacvis mizniT, maSin, rodesac germanuli doqtrina 
SesaZleblad miiCnevs aseTi piris mier aucilebeli mogeriebis dros 
qonebrivi samarTlebrivi sikeTis gadarCenis mizniT, Tavdamsxmelis 
sicocxlis mospobas, radgan Tvlis, rom konvenciis me-2 muxliT 
SeboWilni arian mxolod saxelmwifos saxeliT moqmedi sajaro 
moxeleebi da mosamsaxureebi da ara Cveulebrivi fizikuri pirebi.299 

sisxlis samarTlis dogmatikaSi ganviTarda sami gansxvavebuli 
Teoria: 300 

(1) absoluturi Teoriis  mixedviT, adamianis uflebaTa evropuli 
konvenciis me-2 muxlis (a) abzaci moqmedebs absuluturad da 
nebismieri pirisaTvis  krZalavs adamianis mokvlas materialuri 
samarTlebrivi sikeTis dasacavad.  

(2) dacvis uflebis TeoriiT, romelic warmoadgens gabatonebul 
Sexedulebas, es norma moqmedebs mxolod saxelmwifosa da moqalaqis 
urTierTobaSi, ris gamoc, saxelmwifosagan gansxvavebiT, calkeuli 
fizikuri pirebisaTvis aucilebeli mogeriebis ufleba ar aris 
warTmeuli da maT aqvT sicocxlis mospobiT qonebis dacvis uflebac.  

(3) Tanxvedris Teoriis mixedviT, orive SemTxvevaSi moqmedebs 
erTidaigive wesi da konvencia ar krZalavs adamianis mokvdinebas 
materialuri samarTlebrivi sikeTis gadasarCenad. Tumca, rogorc 
meore, aseve am Teoriss mixedviTac, ganzrax sicocxlis mospobis 
dros moqmedebs aucilebeli mogeriebis uflebis socialur-eTikuri 
SezRudvebi.301  

 II. dacvis obieqti anglo-amerikul sisxlis samarTalSi 

rogorc qarTul, aseve anglo-saqsur samarTalSi dacvis obieqtad 
momgerieblis mier rogorc Tavisi, aseve sxvisi piradi da qonebrivi 
interesi miiCneva.  

si. klarksonis da h. kitingis avtorobiT gamocemuli 
saxelmZRvanelo302 pirdapir miuTiTebs, rom “dacul interesad” 
dResdReobiT miiCneva adamianis mier sakuTari, sxvisi pirovnebis, an 

                         
299 turava  m., dasax. naSr., Tb., 2008, gv. 208-209. 
300 ix. B. Heinrich, Strafrecht – ATI, 2005, gv. 124-126; turava  m., dasax. naSr., Tb., 2008, gv. 209. 
301 ix. turava  m., dasax. naSr., Tb., 2008, gv. 209. 
302  Clarkson C.M.V and  Keating  H. M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998 
gv.  304.  
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sakuTrebis dacva.”303 garkveulwilad es DSemTxveva danaSaulis 
Tavidan acilebas moicavs, zogadad aucilebel mogeriebas ar 
warmoadgens da isini urTierTmomcvelia, inglisuri samarTali maT 
zogjer erTmaneTTan aTanabrebs.304 dasaSvebia, aseve, mogeriebis 
ganxorcieleba qonebis dasacavad.305  

mizanSewonilad mimaCnia, cal-calke ganvixiloT zemoTaRniSnuli 
obieqtebis _ qonebis da piris dacva. 

 
a)Qqonebis dacva 
realuri problema aris imis gansazRvra, Tu ra Zalis gamoyeneba 

aris SesaZlebeli qonebis dasacavad. ramdenad marTebuli iqneba 
Tavdamsxmelis sikvdili, im SemTxvevaSi, rodesac sakiTxi exeba 
qonebis dacvas? 

zogadad, Tavdamsxmelis mkvleloba qonebis gadasarCenad 
gaumarTlebelia, radgan nebismieri adamiani sazogadoebaSi imyofeba 
socialuri solidarobis movaleobis qveS. rasakvirvelia, socialuri 
solidarobis movaleoba uSualod ar gamomdinareobs aucilebeli 
mogeriebis safuZvlebidan.306 miuxedavad amisa, es movaleoba aris 
samarTlebrivi politikis safuZveli, romelic sisxlis samarTalSi 
humanizmis principidan gamomdinareobs. Sesabamisad, aucilebeli 
mogerieba uSvebs adamianis sicocxlis mospobas mkvlelobis an 
gaupatiurebis Tavidan asacileblad, magram ara ubralo Tavdasxmis an 
qurdobis sapasuxod.307 

piri, romelic kanonierad flobs qonebas da romelsac emuqreba 
am qonebis ukanono xelyofa, da mas ar aqvs SesaZlebloba (dro) 
qonebis dasacavad, SeuZlia miiRos gonivruli zomebi, maT Soris 
gamoiyenos Zalac, raTa “prevenciuli zomebi iqnes miRebuli  an 
aRikveTos” aseTi xelyofa.308 

piri SeiZleba gamarTlebuli iyos Zalis gamoyenebisaTvis, Tu is 
gonivrulad (zogierT StatSi ixmareba - gulwrfelad)  fiqrobda, 
rom, jer erTi,309 arsebobda realuri safrTxe imwuTieri an ukanono 
SeWrisa sacxovrisSi, an moZravi da uZravi qonebis mflobelobis 
uflebis darRvevisa, da meore,  rom Zalis gamoyeneba iyo aucilebeli 

                         
303Sesabamisad, sakmaod SemzRudveli iqneba, Tu am qmedebas “self- defense-s” davarqmevT, 
rogorc es farTod aris gavrcelebuli (qonebis dacvas am wignis avtori “self-defense 
– is” kategoriaSi ar aqcevs da mas uwodebs “defense of property”. (avt. Sen.). 
304es damTxveva sruli ar aris. magaliTad, rodesac piri Tavs icavs bavSvis 
Tavdasxmisagan, ar xdeba “danaSaulis” Tavidan acileba. ix. Clarkson C.M.V. and  Keating, 
H.M.,  dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998 gv.  304-307 
305 Hussey (1924) 18 Cr. App. R. 160. ix.  Smith, Justification  and Excuse in the Criminal Law(1989), gv. 109-
112.  
306  Hruschka Joachim. On the History of Justification and Excuse of Necessity. 1994. gv. 337,341. 
307   Kant  Immanuel. Part II. Moral philosophy. 1924. gv. 81. 
308 La Fave W., Scott A. Op. cit. gv. 408. 
309 MmagaliTad kentukis ($ 503.080), an delaveris ($466), aseve modeluri ssk-ebiT.  
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aseTi saSiSroebis asacileblad. Ees pirobebi Cadebulia  aSS-is 
mraval Tanamedrove ssk-Si. 310 

Tumca, aq unda aRiniSnos ori momenti. Sesabamisi precedentebis 
moTxovnebidan gamomdinare,311 aseve zogierTi Statis kanonmdeblobaSi 
(magaliTad, pensilvaniis Statis ssk-is $. 507 an CrdiloeT dakotis 
ssk-is  12.1-05-06 muxli), Zalis gamoyeneba ar iTvleba gamarTlebad, Tu 
ar iqna mcdeloba imisa, rom moTxovnili yofiliyo Tavi SeekavebinaT 
aseTi xelyofisagan.  garda amisa, bolo precendentebiT, aliaskisa da 
niu-gempSiris StatebSi policielis mier ukanonod ganxorcielebuli 
dapatimrebis dros winaaRmdegobis gawevis dauSveblobis wesi, 
analogiis ZaliT gavrcelda policielis mier qonebis ukanono 
amoRebazec.312 

miuxedavd imisa, rom zogadad daSvebulia imdeni Zalis gamoyeneba, 
ramdenic gonivrulad aucilebelia, aragonivrulad iTvleba 
sasikvdilo Zalis gamoyeneba flobis uflebis darRvevisas an 
qurdobisas, maSinac ki, Tu mosalodneli ziani sxvagvarad ver 
aRikveTeboda. es, v. lafeivisa da o. skotis azriT, ganpirobebulia 
imiT, rom “adamianis sicocxlis SenarCuneba sazogadoebisaTvis ufro 
mniSvnelovania, vidre qonebis dacva,”313 magram, aseTi wesi aSS-i 
yovelTvis ar arsebula. 314magaliTad, SedarebiT axlo warsulSi 
niuiorkis StatSi (1909 wlis ssk-iT, romelic moqmedebda 1967 wlamde) 
SesaZlebeli iyo nebismieri feloniisagan mesakuTris uflebis 
dasacavad mkvlelobac ki Cagedina. magaliTad, Cemodnis qurdobisas, 
romlSi moTavsebuli nivTebis Rirebuleba aWarbebda 100 dolars.315 

bevri Statis kanonmdeblobaSi Setanilia sxvadasxva Sesworeba da 
piroba sxva piris qonebis dacvis Sesaxeb.Lluizianasa da aiovas 
StatSi, magaliTad, qonebis dacvis ufleba aqvs mxolod mas, vis 
qonebasac emuqrebian, minesotis StatSi ki  qonebis dacva SeuZlia im 
pirs, romlis kanonier mflobelobaSic qoneba imyofeba, texasisa da 
viskonsinis StatebSi - mas, visac aqvs “kanonieri ufleba daicvas” sxva 
piris qoneba, an mas, vis naTesavebs Tu YTanamcxovreb pirebsac 
ekuTvnis qoneba.316 

gansakuTrebul yuradRebas moiTxovs sakiTxi, romelic 
dakavSirebulia uZravi qonebis dacvasTan, upirveles yovlisa, 
sacxovrisis dacvasTan. Tumca zogierTi Statis sisxlis samarTlis 
kanonmdebloba uflebas aZlevs yvela pirs, daicvas es ufleba, 
zogierT sxva StatSi ki kanonmdebloba amis uflebas aZlevs mxolod 

                         
310 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003,  gv. 165. 
311 ix. magaliTad,  State v. Cessna, 170 lowa 726, 153 N.W. 194 (1915). 
312 “sakiTxi sasamarTloSi unda wydebodes da ara quCaSi”- aRiniSneboda niu 
gempSiris sasamarTlos gadawyvetilebaSi.  
313 La Fave W., Scott A. Op. cit. P. 466.  
314 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003, gv. 166. 
315 Решетников  Ф. М. Уголовное  Право - орудие защиты частной собственности. М., 1982 gv. 145-146.  
316 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003,  gv. 168. 
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pirebs 1) visac sacxovrisi ekuTvnis (kanzasis da iutas Statebi);317 2) 
romlebsac aqvT “ufleba, nebarTva an privilegia, imyofebodnen masSi” 
(niu-iorkis, alabamas, merilendis, niu-jersisa da sxva Statebi); an 3) 
romlebic imyofebian sacxovrisSi (floridis, vaSingtonis da samxreT 
dakotis Statebi).318 

Uufro SezRuduli  midgoma sxva piris qonebis dacvis mimarT 
ganpirobebulia ori mosazrebiT:Ppirvel rigSi, imiT, rom 
SesaZlebelia, konfliqtSi myofi mxareebi cdebian Sesabamisi qonebis 
flobis uflebis sakiTxSi, meore mizezi is aris, rom zogjer 
qonebrivi interesebi ar imsaxureben did yuradRebas da dacvas da, 
Sesabamisad, ucxo piris mier sxvisi qonebis dasacavad 
ganxorcielebuli Zaladoba kanoniT ar unda iyos nebadarTuli.319 
magram orive es argumenti, rogorc samarTliand aRniSnavs p. 
robinsoni, ver uZlebs veranair kritikas.320 

qonebis dacvaze saubrisas inglisel avtorebs: j. smitsa da b. 
hogans aseTi magaliTi mohyavT: qonebis dacva iseTi SemTxvevaa, 
rodesac d.-s bralad edeba qonebis dazianeba da is Tavs imarTlebs 
imiT, rom moqmedebda Tavisi qonebis gadasarCenad. magaliTad, mokla 
p.-s ZaRli, romelic, misi mtkicebiT, mis cxvars Tavs esxmoda. es 
sakiTxi daregulirebulia ”danaSaulebrivi zianis Sesaxeb” inglisis 
1971 wlis kanonis 706–e muxlSi. Tu d.-s bralad edeba pirovnebis 
winaaRmdeg mimarTuli danaSauli, an romelime sxva saxis danaSauli, 
romelic, man, misi mtkicebiT, Caidina sakuTari qonebis dacvis mizniT, 
maSin is moqmedebda danaSaulis Tavidan asacileblad iseve, rogorc 
piris dasacavad, da sakiTxi daregulirdeba inglisis 1967 wlis 
sisxlis samarTlis kanonis me-3 muxliT.  

iSviaTad SeiZleba gonivrulad CaiTvalos, qonebis gadasarCenad 
sasikvdilo Zalis gamoyeneba. iqneboda Tu ara gonivruli, rom 
moeklaT didi matareblis yaCaRTa jgufis erT-erTi wevri, romelic 
gaqcevas cdilobda nayaCaRari milioni funti sterlingiT? an iqneba 
Tu ara gonivruli adamianis mokvla, romelic apirebs, gaanadguros 
fasdaudebeli xelovnebis nimuSi? – Tundac im SemTxvevaSi, Tu 
vivaraudebT, rom es danaSaulis Tavidan acilebis erTaderTi 
saSualebaa.321  

Husey-is saqmis mixedviT gamarTlebulia erTi adamianis mier 
meoris mokvla, Tuki es ukanaskneli mas saxlis warTmevas upirebs. 
Tavis droze moqmedi samarTlis normebis mixedviT es qmedeba kidec 

                         
317Aam Statis sasamarTlo gadawyvetilebebis mixedviT aRniSnuli debuleba 
ganmartebulia imgvarad, rom SesaZlebeli gaxda droebiTi sacxovrebeli adgilis 
dacvac (sastumros, motelis an sxva adgilis); State V. Mitcheson, 560 P. 2d 1120 (Utah, 1977). 
318 Aam Statebis ssk-ebiT nebadarTulia sasikvdilo Zalis gamoyeneba.  
319 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003,  gv. 168. 
320 Robinson P. Criminal Law Defenses,  1984,( 131(e) (2)). 
321 Smith John and Hogan Brian, dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996, gv. 266 
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rom CaTvliliyo marTlzomierad, dRes Zalze Znelia amgvari qmedebis 
gonivrulobis mtkiceba, vinaidan, adamianis saxlidan 
marTlsawinaaRmdego gaZevebis SemTxvevaSi arsebobs samarTlebrivi 
dacvis saSualebebi. radgan saxlis mepatrone Tavidan icilebda 
danaSauls, misi qmedeba regulirdeba 1967 wlis sisxlis samarTlis 
kanonis me-3 muxliT, romelic cvlis moqmedi samarTlis wesebs.322 

  
b)Ppiris dacva 
rogorc aRvniSneT,  anglo-amerikul sisxlis samarTalSi 

aucilebeli mogeriebis uflebis ZaliT SesaZlebelia aramarto 
sakuTari Tavis, aramed aseve sxva pirebis dacvac. 

zogierTi wesis Tanaxmad, aSS-is sisxlis samarTalSi 
gamamarTleblad iTvleba gonivruli Zalis gamoyeneba aramarto 
sakuTari Tavis, aramed sxvisi, Tundac ucnobi piris dacvisas im 
SemTxvevaSi Tu qmedebis Camdeni gonivrulad Tvlida, rom sxva pirs 
emuqreboda sxeulis dazianebis ukanonod miyenebis myisieri 
safrTxe.323 Tumca,  es wesi garkveulwilad bundovania da erTgvar 
dazustebas moiTxovs. vinaidan aRniSnuli sakiTxi garkveulwilad 
ukve ganvixileT winamdebare naSromis sxva paragrafsa da qveTavSi,324 
amitom aq sxva pirTa dacvaze farTod aRar gavamaxvilebT yuradRebas 
da mxolod am Temis Sevsebas Sevecdebi.  

                        

zogadi midgomis mixedviT, piris qmedeba ar CaiTvleba 
danaSaulad, Tu is ganxorcielda keTilsindisieri da gonivruli 
rwmenis safuZvelze, romlis Tanaxmadac, es qmedeba aucilebeli iyo 
momgerieblis an sxva piris dasacavad imwuTieri safrTxisagan.325 

sxva piris dacvasTan dakavSirebiT r. perkinsma aRniSna, rom 
adreul stadiaze saerTo samarTali amarTlebda mogeriebas sxva 
pirTa sasargeblod, magram mxolod im SemTxvevebSi, rodesac 
Tavdasxma qmnida sikvdilis an sxeulis mZime dazianebis safrTxes. 
sxvisi dacvis mizniT aucilebeli mogeriebis uflebis amoqmedeba 
mogvianebiT qonebis dacvis institutis arsebobam ganapiroba. piris 
ufleba, daecva Tavisi sakuTreba, gavrcelda meuRleze, bavSvebze da 
mosamsaxureebze. anu pirTa im wreze, romlis mimarT pirs gaaCnda 
sakuTrebis msgavsi interesi. mas Semdeg, rac pasuxismgeblobis 
gamomricxveli es garemoeba gamoeyo qonebis dacvas, gaizarda im pirTa 
wre, visi dacvac pirs SeeZlo. masSi Sevidnen ojaxis sxva wevrebi da 
is pirebic, romelTanac momgeriebels gaaCnda ufro naklebad axlo 
urTierToba. miuxedavad imisa, rom es ufleba Camoyalibda calke 

 
322 Smith John and Hogan Brian, dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996, gv. 266. 
323 Nniu iorkis ssk-Si, magaliTad, Tavdacva da sxvisi dacva ganixileba erT muxlSi 
($ 35.15) da raime gansaxvaveba maTi marTlzomierebis gansazRvrebaSi araa. 
324ix. mimdinare  naSr. Tavi III., $. 4., qveTavi II., (p. “a” aucilebeli mogeriebis 
uflebis pirTa wris mixedviT SezRudvis sakiTxi). 
325 Kadish  Sanford H., Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 952. 
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institutis saxiT, aSkaraa, rom mniSvnelovani urTierTgadafarva 
arsebobs sxvisi dacvis uflebasa da danaSaulis Tavidan acilebis 
uflebas Soris. bevr SemTxvevaSi pirze Tavdasxma warmodgens 
danaSauls da, Sesabamisad, sxvis dasacavad Careva SesaZlebelia amave 
dros ganxilul iqnas, rogorc danaSaulis Tavidan acilebisken 
mimarTuli qmedeba.326  

sxva piris sasargeblod mogeriebisas warmoiSoba ori problemuri 
sakiTxi. pirveli exeba im pirTa wris SesaZlebel SezRudvas, romelTa 
dasacavad dasaSvebia mogerieba; meore sakiTxi exeba pasuxismgeblobis 
gamomricxveli am garemoebis gavrcelebas im situaciebze, romelTa 
drosac dasacav pirs uSualod ar hqonda aucilebeli mogeriebis 
ufleba.327aRniSnuli sakiTxebi winamdebare naSromSi ukve 
ganvixileT.328 DADADA 

sxva piris pirovnuli Rirsebebis dacva zogadi wesebiT dasaSvebia 
iseve, rogorc sakuTari Tavis dacva. aseve sxva piris qonebrivi 
sakuTrebis dacvis sakiTxi aris bevrad ufro  Zneli, igi aSS-Si 
sxvadasxvagvarad wydeba. 329 

rig StatebSi (kentuki, havai, pensilvania da sxv.), principSi, 
moqmedebs aRniSnuli wesebi.330 asabuTeben ra amgvar pozicias, aSS-is 
modeluri kodeqsis Semqmnelebi aRniSnaven, rom “ar aris adeqvaturi 
mizezebi imisaTvis, raTa SeizRudos privilegiebi sxvisi qonebis 
dacvisaTvis”.331 

III.Ddacvis obieqti SotlandiaSi 

sainteresoa dacvis obieqtis sakiTxi SotlandiaSic. ibadeba 
kiTxva, risi dacva SeiZleba aucilebeli mogeriebiT? hiumis mixedviT, 
sicocxlis xelyofa aucilebeli mogeriebis mdgomareobaSi dasaSvebia 
sakuTari an sxvisi sicocxlis gadasarCenad da zog SemTxvevaSi aseve 
sakuTrebis dasacavad.332 

                         
326 Kadish Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 951. 
327 iqve,  gv. 951. 
328 ix. mimdinare  naSr. Tavi III., $. 4., qveTavi II.,  (p. “a” aucilebeli mogeriebis 
uflebis pirTa wris mixedviT SezRudvis sakiTxi). 
329 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003,  gv. 167. 
330 Tumca, magaliTad, CrdiloeT dakotisa (mux. 12.1-05-06) da samxreT dakotis (mux. 22-
18-4) ssk-ebi dasaSvebad miiCneven mxolod Cveulebrivi Zalis gamoyenebas. 
331 Model Penal Code. (Tent. Draft  N8)  Phill.,1985, gv. 37. 
332 hiumi ar moixseniebs homoseqsualuri aqtis Tavidan acilebas. es ukanaskneli 
SeiZleba gaupatiurebisgan gansxvavebulad ganixilebodes, vinaidan gaupatiurebis 
defenicia moiTxovs, rom qalma winaaRmdegoba gaswios, vidre qmedeba 
dakvalificirdeba gaupatiurebad, da aseve, raTa man Tavidan aicilos col-qmruli 
Ralatis samoqalaqo Sedegebi. Aaseve, ganmasxvavebeli mizezi iyo qalis pativisa da 
qalwulobis istoriuli pativiscema.  Tumca, mamakacis seqsualuri xelSeuxeblobis 
dasacavad mimarTuli mkvleloba gamarTlebuli iyo romis samarTalSi, aseve 
ebraul samarTalSi. Aamis muxedavad, arc romis da arc ebrauli samarTali ar iqna  
moxseniebuli saqmeSi:”Mc. Cluskey v. H. M. Advocate”, sadac dadginda, rom amgvari 
mkvleloba ver gamarTldeboda.  
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unda vivaraudoT, rom Sotlandiuri sisxlis samarTali dacvis 
obieqtebad miiCnevs sicocxles, janmrTelobas, sqesobriv 
xelSeuxeblobasa da sakuTrebas.  

RamiT saxlSi SemoWrili piris mkvleloba gamarTlebulad 
iTvleboda 1661 wlis Sotlandiis kanoniT da hiumi aRiarebs am wess, 
rogorc moqmed samarTals.333 magram hiumi amas xsnis romauli da 
berZnuli samarTlis mixedviT, im motiviT, rom saxlis mepatrones aqvs 
sruli safuZveli ivaraudos, rom SemoWrili piri miznad isaxavs 
Caidinos mkvleloba, gaupatiureba, cecxlis wakideba, anu misgan 
momdinare safrTxe scildeba sakuTrebas. ufro metic, hiumi Tvlis, 
rom gamarTlebulia dRisiT SemoWrili qurdis mkvlelobac, roca 
analogiuri safrTxe arsebobs. Ramisa da dRis qurds Soris is 
gansxvavebaa, rom dRisiT saxlis patrons naklebi safuZveli aqvs 
ivaraudos amgvari safrTxis arseboba.334  

Tumca, hiumi ar iZleva mkafio pasuxs am sakiTxze. is ufro im 
mosazrebas emxroba, rom mxolod sicocxlis safrTxem SeiZleba 
gaamarTlos mkvleloba, magram amas, rogorc sakuTar mosazrebas, 
arsad gamoTqvams. erTi mxriv, is miiCnevs, rom saxlis mepatrones, 
romelsac RamiT Tavs daesxnen, ar SeiZleba Tavdamsxmelis mokvlis 
absoluturi ufleba hqondes, man sicocxlis gadarCenis mizniT 
SeZaxilis an sxva gziT unda Seakavos damnaSave, sanam dacvis sxva 
mkacri saSualebebis gamoyenebaze gadavidodes; magram, meore mxriv, 
pirs unda hqondes ufleba, moklas gaqceuli qurdi, raTa gadaarCinos 
Tavisi qoneba.335  

William Williamson-is saqmis mixedviT,336braldebuli Causafrda 
qurds, romelmac gaqurda misi yana ramdenjerme da mokla es 
ukanaskneli maSin, rodesac beRelSi Sedioda. braldebuli 
gaamarTles da hiumma CaTvala, rom saqme gascda samarTlis 
principebis miseul gagebas. Aalisonis azriT es saqme ar Seesabameba 
samarTlis principebs.337 is ZiriTadi wesi, romlis mixedviTac 
sakuTrebis dacva ver gaamarTlebs mkvlelobas, sabolood, 
damkvidrda Jas Craw-s saqmis mixedviT:338 gamtyunda nakrZalis 
damcveli, romelmac brakonieri mokla avtomatur meqanizmze 
damagrebuli TofiT.339 saxlSi SeWril pirebTan dakavSirebiT ki 
sakiTxi jerjerobiT  isev gaurkvevelia.340 

                         
333 Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001, gv. 316.  
334 Hume, i. 221; ix.  Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001; 
335  Gordon Gerald H.,   dasax. naSr., Third Edition, W. Green, Edinburgh, 2001, gv. 316. 
336William Williamson (1801), Hume, i. 220-221; ix.  Gordon Gerald H., dasax. naSr., Third Edition, W. 
Green, Edinburgh, 2001; 
337 Alison, i. 105; ix.  Gordon Gerald H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001; 
338Jas Craw (1826) Syme 188 and 210.  
339 ix. aseve  John McBryde (1843) 1 Broun 558.  
340 saqmeSi John Forrester, gardacvlili SeiWra SenobaSi, sadac cxovrobdnen qali 
mosamsaxureebi da mas winaaRmdegoba gauwia Senobis mepatronem. aucilebeli 
mogerieba efuZneboda im varauds, rom qalebis usafrTxoeba imyofeboda riskis qveS. 
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miuxedavad imisa, rom hiumi ixreba imisken, rom SeizRudos 
aucilebeli mogeriebis ufleba da is Semoifarglos mxolod 
sicocxlisa da seqsualuri xelSeuxeblobis dacviT, is miiCnevs, rom 
piri, romlis sicocxles xelyofiT emuqrebian, uflebamosilia, 
gascdes im aucilebeli qmedebis farglebs, romlebic saWiroa 
myisieri safrTxis Tavidan asacileblad. aucilebeli mogeriebis 
ufleba aris damoukidebeli ufleba, romelic bunebiT samarTals 
efuZneba.341 es ufleba gulisxmobs imas, rom Tavdamsxmeli aris ara 
Rirseuli adamiani, romelsac Tanabari iaraRiT unda ebrZolo, aramed 
sulmdabali damnaSave, romlis mimarTac unda aRsruldes 
eqstremaluri da swrafi marTlmsajuleba.342  

hiumis argumenti efuZneba or mosazrebas: pirveli mosazrebis 
mixedviT, Tavdamsxmelma Tavisi qmedebiT daarRvia kanoni da mas 
CamoerTva kanonieri dacvis ufleba. ufro uxeSad Tu vityviT, man 
wamoiwyo Tavdasxma meore pirze da Tavi Caigdo momgerieblis xelSi. 
meore mosazrebis Tanaxmad ki, piri, romelic klavs damnaSaves 
aucilebeli mogeriebis mdgomareobaSi, moqmedebs, rogorc kanonis 
aRmasrulebeli. is ara mxolod Tavis Tavs icavs, aramed aRasrulebs 
“eqstremalur da swraf” marTlmsajulebas.343 es idea asabuTebs hiumis 
enTuziazms am saxis pasuxismgeblobis gamomricxveli garemoebis 
mimarT. kanoni didi simpaTiiT ar uyurebs Tavdamsxmels da ar wuxs 
mis sikvdilze.  Tavdamsxmeli Tundac  ar xelyofdes momgerieblis 
sicocxles, sazogadoeba mainc unda gaTavisufldes misgan da 
farisevloba iqneba momgerieblis mimarT mkacri damokidebuleba.344 

hiumi aseve saubrobs aRSfoTebasa da siZulvilze, romelic 
SeiZleba ganicados dazaralebulma qalma Tavisi gamaupatiureblis 
mimarT da fiqrobs, rom mesame piris ufleba, moklas moZalade, 
efuZneba am aRSfoTebas.345 magram es rom ase iyos, maSin mkvlelobis 
gamarTleba damokidebuli iqneba imaze, momgeriebelma imoqmeda Tu ara 
am aRSfoTebis safuZvelze. Sesabamisad, saxeze iqneba mkvleloba 
sulieri aRelvebis mdgomareobaSi. aseve erTmaneTisgan ver gavarCevT 
mkvlelobas, romelic moxda gaupatiurebamde, da mkvlelobas, 
romelic moxda dauyovnebliv gaupatiurebis Semdeg. Tu piri 
uflebamosilia, daicvas sakuTari Tavi an mesame piri, maSin misi 

                                                                             
saqmeSi John Fordice braldebulma mokla Tavisi coli, romelic win miuZRvoda jgufs 
da cdilobda saxlSi SeWras, raTa saxlidan gamoeZevebina braldbulis sayvareli. 
arsebobda dasabuTebuli varaudi, rom pirTa jgufi cecxls waukidebda saxls da 
safrTxes Seuqmnida momgerieblis usafrTxoebas. braldebuli masSi gamarTlda.  
341 Hume, i.  217-218; ix. Gordon Gerald H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001; 
342 Gordon Gerald H.,  dasx. naSr.,  Third Edition , W. Green, Edinburgh, 2001, gv. 317. 
343 mxedvelobaSi unda miviRoT is faqti, rom rodesac hiumi Tavis naSroms werda, 
gaupatiureba da qurdoba iTvleboda danaSaulebad, romlebisTvisac SeiZleba, 
gamoyenebuli yofiliyo sikvdiliT dasja.   
344 cf. Donnedieu  de Vabres, 230; ix.  Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 
2001; 
345 Hume, i. 218; ix.  Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001. 

 106



ufleba damokidebuli ar unda iyos imaze, is moqmedebda aRSfoTebiT 
Tu civi gonebiT.346  

daculi sikeTis Sefasebisas Tanamedrove tendencia, romelic 
ixreba ukiduresi aucileblobis filosofiuri safuZvlebisa da 
hiumis mosazrebebisaken, Tavdamsxmelis mkvlelobas amarTlebs 
mxolod sicocxlis dasacavad. mkafio samarTlebrivi regulireba ar 
arsebobs, magram ufro savaraudoa, rom samarTali mkvlelobas 
amarTlebs sicocxlis xelyofis an gaupatiurebis Tavidan 
asacileblad. marTalia, Crawford-is saqmeSi lordi qeiTi saxlSi 
SemoWrili pirisadmi gaweul winaaRmdegobas Tvlida aucilebeli 
mogeriebis klasikur magaliTad, magram dRevandel droSi naklebad 
savaraudoa, sakuTrebis dacvis mizniT gamarTldes mkvleloba da, 
rogorc makdonaldi miuTiTebda, „mkvleloba gamarTlebulia ara 
sakuTrebis, aramed pirovnebisadmi Seqmnili safrTxis gamo“.347  

es Tvalsazrisi gamyarebulia saqmiT Mc Cluskey v. H.M. Advocate. pirs 
bralad edeboda mkvleloba. braldebuli amtkicebda, rom man 
winaaRmdegoba gauwia pirs, romelic cdilobda masTan seqsualuri 
kavSiris damyarebas. rogorc gardacvlili, aseve braldebuli iyvnen 
mamrobiTi sqesis. saqmis ganmxilvelma mosamarTlem uari Tqva, nafici 
msajulebisaTvis mieca direqtiva, romlis Tanaxmad, Tu damtkicdeboda 
is, rasac braldbeuli ambobda, braldebuli unda gamarTlebuliyo 
aucilebeli mogeriebis safuZvliT. gamoitanes gamamtyunebeli ganaCeni, 
romelic braldebulma gaasaCivra. saapelacio sasamarTlo daeTanxma 
pirveli instanciis sasamarTlos msjelobas. sasamarTlom CaTvala, 
rom mkvleloba SeiZleboda gamarTlebuli yofiliyo mxolod 
sicocxlisaTvis Seqmnili safrTxiT: „mkvleloba warmoadgens yvelaze 
seriozul danaSauls am qveyanaSi. aravis aqvs ufleba ganzrax xelyos 
sxva adamianis sicocxle. Tumca swored am principis gamo arsebobs 
aucilebeli mogeriebis ufleba. swored sicocxlis amaRlebuli 
mniSvnelobis gamo Cveni samarTali Tundac mkvlelobisaTvis pasuxs 
ar agebinebs momgeriebels, romlis sicocxlec safrTxeSi aRmoCnda 
marTlsawinaaRmdego Tavdasxmis Sedegad. magram me ver vxedav imis 
gamarTlebas, rom pasuxismgeblobis gamomricxveli es garemoeba 
gavrceldes im SemTxvevebzec, romelTa drosac safrTxe ar emuqreba 
momgerieblis sicocxles“. 

Sesabamisad, zemoTTqmuli aseve metyvelebs, rom ar arsebobs 
piris sicocxlis xelyofis ufleba sakuTrebis dasacavad. rac Seexeba 
mkvlelobis Cadenas gaupatiurebisgan Tavis dasacavad, klaidi mas 
uSvebs, rodesac saqme exeba qalis seqsualur xelSeuxeblobas, magram 
ar uSvebs, roca saqme exeba mamakacis seqsualur Tavisuflebas.348 
Sesabamisad, Tu gaupatiurebas CavTvliT, rogorc erTaderT 
gamonakliss, Mc. Cluskey-is saqmis mixedviT Tavdamsxmelis mkvleloba 

                         
346 Gordon Gerald H.,  dasax. naSr., Third Edition , W. Green, Edinburgh, 2001, gv. 317. 
347 Macdonald, gv. 107; ix.  Gordon Gerald H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001. 
348 Gordon Gerald H.,  dasax. naSr., Third Edition W. Green, Edinburgh, 2001, gv. 326. 

 107



SeiZleba gamarTldes mxolod sicocxlis dasacavad. am mxriv 
Sotlandiuri samarTali albaT srulad Seesabameba adamianis 
uflebaTa da ZiriTad TavisuflebaTa evropuli konvenciis meore 
muxlis moTxovnebs:  

1. adamianis ufleba sicocxleze daculi iqneba kanonis mier. 
aravis sicocxle ar SeiZleba ganzrax xelyofil iqnes, garda im 
SemTxvevebisa, rodesac sruldeba sasamarTlos ganaCeni pirovnebis 
damnaSaved aRiarebis Semdeg da roca sasjels kanoni iTvaliswinebs. 

2. sicocxlis warTmeva ar CaiTvleba am muxlis sawinaaRmdego 
qmedebad, Tu igi warmoadgens Zalis gamoyenebis Sedegs, romelic ar 
scildeba saWiroebis farglebs: 

a. nebismieri pirovnebis ukanono xelyofisagan dasacavad; 
b. raTa moxdes kanonieri dapatimreba an aRikveTos kanonierad 

dakavebuli piris gaqceva. 
g. amboxebasa da ajanyebis CasaxSobad kanonierad miRebuli 

zomebis dros.349 
fraza “piris dasacavad ukanono xelyofisgan” SeiZleba 

ganimartos aseve, rogorc gaupatiurebis an mamakacis seqsualuri 
xelSeuxeblobis Tavidan acileba, magram aSkarad ver ganimarteba, 
rogorc sakuTrebis dacva.350  

 IV.Ppativi da Rirseba, rogorc dacvis obieqti aucilebeli 
mogeriebisas 

aucilebeli mogeriebis obieqtis ganxilvis bolos aseve ar 
SeiZleba uyuradRebod davtovoT sakiTxi pativisa da Rirsebis dacvis 
Sesaxeb, vinaidan iuridiul literaturaSi sakamaToa sakiTxi 
aucilebeli mogeriebis uflebis gamoyenebis Sesaxeb pirovnebis 
pativisa da Rirsebis xelyofis dros. 
 pirovnebis pativisa da Rirsebis dacvis sakiTxi specialur 
ganxilvas imsaxurebs. iuristTa azri am Rirebulebebis 
danaSaulebrivi xelyofisgan Zaladobrivi saSualebebiT dacvis 
dasaSvebobis Sesaxeb, yovelTvis gansxvavdeboda erTmaneTisagan: 
mowinaaRmdegis mokvlis daSvebidan dawyebuli, TavdamsxmelisaTvis 
mZime zianis miyenebis bunebiTi samarTlis sawinaaRmdegod miCneviT 
damTavrebuli. rogorc wesi, pativis dacvis SemTxvevaSi, 
kanonmdebloba da praqtika uSvebda aucilebel mogeriebas pativze 
mxolod Zaladobrivi Tavdasxmis dros.351 marTlac, rogorc miiCnevda 
germaneli iuristi a. berneri, unda davuSvaT aucilebeli mogerieba 
pativze Tavdasxmis winaaRmdeg imdenad, ramdenadac es, faqtobivad, 
SesaZlebelia. misi SesaZlebloba ar SeiZleba gamovricxoT sityvieri 

                         
3491950 wlis 4 noembris adamianis uflebaTa da  ZiriTad TavisuflebaTa dacvis 
evropuli konvencia. 
350 Gordon Gerald H.,  dasax. naSr., Third Edition W. Green, Edinburgh, 2001, gv. 327. 
351Меркурьев В. В., Состав Необходимой Обороны, Теория  и Практика  Уголовного  Права и 
Уголовного  Процесса , Санкт-Петербург, Изд. Р. Асланова , Юридический центр Пресс 2004, gv. 65. 
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da simboluri Seuracxyofis SemTxvevebSi.352 rus iuristTa Soris am 
azrs iziarebs a. koni. igi uSvebs aucilebel mogeriebas ara mxolod 
Zarcvis, yaCaRobis, adamianis sicocxlesa da janmrTelobaze 
Tavdasxmis, aramed aseve Seuracxyofis dros. igi amtkicebda, rom 
marTlzomieria Seuracxyofisgan ara marto sakuTari, aramed sxvisi 
pativis dacvac.353 

pativisa da Rirsebis dacvis sakiTxebs sxvadasxva dros exebodnen 
mecnierebi: i. slucki354, v. kozaki355 da v. tkaCenko.356 

 v. kiriCenkos azriT, araviTari safuZveli ar arsebobs, 
gamovakloT pativi da Rirseba aucilebeli mogeriebis obieqtebs.357           
i. sluckis TqmiT, Tumca pativisa da Rirsebis sityvieri da 
simboluri Selaxvis mogerieba Teoriulad dasaSvebia, magram Tu 
rogor SeiZleba aseTi dacva praqtikulad ganxorcieldes, es ki 
warmoudgenelia. i. slucki askvnis, rom  pativisa da Rirsebis 
mogerieba, praqtikulad, dasaSvebi maSin aris, roca Seuracxmyofelis 
moqmedeba erTdroulad xelyofs adamianis sxeulis 
xelSeuxeblobasac. Aanalogiuri azria gatarebuli sabWoTa sisxlis 
samarTlis kursSi. iq aRniSnulia, rom moqalaqis  pativisa da 
Rirsebis xelyofis dros aucilebeli mogerieba gamonaklis 
SemTxvevebSi SeiZleba iyos daSvebuli _ maSin, roca Seuracxyofa 
aqtiuri moqmedebiT xdeba, anda roca cdiloben dazaralebulis 
Sesaxeb werilobiTi ciliswameba Tu monaWori sajarod gaavrcelon.358 

sabWoTa periodis sasamarTlosa da sagamoZiebo praqtikas 
dauSveblad miaCnda aucilebeli mogerieba sityvieri Seuracxyofis 
dros. T. SavguliZe marTebulad ar eTanxmeba am midgomas da fiqrobs, 
rom marTalini arian is iuristebi, romlebic uaryofen aucilebeli 
mogeriebis uflebas sityvieri Seuracxyofis dros, aucilebeli 
mogeriebis uflebis gamoyeneba amgvari xelyofis aRsakveTad Znelia, 
radgan xelyofiT miyenebuli ziani obieqtur sazoms ar eqvemdebareba. 
sityvieri xelyofis dros Znelia, vimsjeloT imaze, Tu raoden 
intensiuria igi, radgan dazaralebuls mxolod zneobriv zians 
ayenebs da ara materialurs. xelyofis intensivobis daudgenlad ki 
SeuZlebelia msjeloba imaze, Tu ramdenad Seesabameboda dacva 
xelyofis xasiaTsa da Seqmnil safrTxes, da, maSasadame, SeuZlebelia 
msjeloba _ aucilebeli mogeriebis marTlzomierebazec.359 

                         
352 Бернер А. Ф., Уголовное  Право. части Общая и Особенная: Учеб. СПб., 1965Ggv. 431. 
353 Кони А. Ф., naSr. kreb. М., 1966. t.2. gv. 280-285 
354 Слуцкий И.И., Обстоятельства, исключающие уголовную ответственность. Л., 1956. Ggv. 66 
355 Козак В.Н., Право граждан на необходимую оборону. Саратов, 1972. gv. 59. 
356 Ткаченко В. И., необходимая оборона по уголовному праву. М., 1979. gv. 16. 
357 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 109. 
358 ix. slucki i., sisxlisamarTlebrivi pasuxismgeblobis gamomricxveli garemoebani, 
Л. 1956, gv. 66; Курс Советского  Уголовного  Права. Т. П М., 1970,  gv. 368. 
359 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 111. 
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anglo-amerikul sisxlis samarTalSi aucilebeli mogeriebis 
uflebiT pativisa da Rirsebis dacvis sakiTxis Sesaxeb diskusiebi da 
msjelobebi ar gvxvdeba. savaraudoa, rom samarTlis am sistemaSi 
aucilebeli mogeriebis uflebis gamoyenebiT aRniSnuli 
Rirebulebebis dacva SezRudulad unda gamoiyenebodes.  

dasasruls unda aRvniSnoT, rom  aucilebeli mogeriebis ufleba 
aris adamianis bunebrivi da waruvali ufleba, romlis meSveobiTac 
igi icavs pirad an sxva piris xelSeuxeblobas, kanonier interesebs, 
sazogadoebas da saxelmwifos. 

 aucilebeli mogeriebis instituti warmoadgens saxelmwifos 
nebas, romliTac moqalaqeebi erTvebian danaSaulTan brZolaSi. 
swored amitom, savsebiT naTelia, rom aucilebeli mogeriebis 
mdgomareobaSi Cadenili qmedeba ar aris marTlsawinaaRmdego, ufro 
metic, igi aris marTlzomieri da sazogadoebisTvis saWiro. 
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Tavi IV. aucilebeli mogeriebis marTlzomierebis pirobebi 
qarTul da anglo-amerikul samarTalSi 

$ 1. Aaucilebeli mogeriebis marTlzomierebis pirobebis 
klasifikacia qarTuli da anglo-amerikuli sisxlis samarTlis 
mixedviT 

pirobebi, romelTa arsebobis dros Cadenili mogerieba miiCneva 
marTlzomirad, mocemuli gvaqvs rogorc qarTul, asve anglo-saqsur 
samarTalSi. marTalia, qarTul sisxlis samarTlSi mocemuli 
marTlzomierebis pirobebi srulad ar emTxveva anglo-amerikulSi 
arsebuls, magram maT Soris SeiniSneba garkveuli msgavseba. interess 
moklebuli ar unda iyos misi msgavseba-gansxvavebebis gaanalizeba da 
Seswavla. 

rogorc sabWoTa, ise Tanamedrove qarTul sisxlis samarTalSi 
mocemulia aucilebeli mogeriebis  marTlzomierebis pirobebi.  
sabWoTa periodis iuridiul literaturaSi es pirobebi iyofa or 
jgufad: 1) aucilebeli mogeriebis viTarebis warmoqmnisa da Sewyvetis  
pirobebi da 2) Tavdasxmisagan  samarTlebrivi interesebis dacvis 
marTlzomierebis pirobebi.360 

amaTgan pirveli _ aucilebeli mogeriebis mdgomareobis  
warmoqmnisa da Sewyvetis  pirobebi, Tavis mxriv, iyofa Semdeg 
qvejgufebad: a) xelyofis sazogadoebrivi saSiSroeba (dRevandeli 
gagebiT _ marTlwinaaRmdegoba); b) sazogadoebrivad saSiSi xelyofis 
imwuTieroba; g) xelyofis namdviloba. Mmeore jgufs Tavdasxmisagan  
samarTlebrivi interesebis dacvis marTlzomierebis pirobebs 
miakuTvneben: a) aucilebeli mogeriebis subieqts; b) aucilebeli 
mogeriebis subieqtur mxares; g) dacvis obieqts aucilebeli 
mogeriebis dros; d) aucilebeli mogeriebis obieqtur mxares; e) 
aucilebeli mogeriebis farglebs.  

Aamgvar detalur gradacias ar icnobs Tanamdrove qarTuli 
sisxlis samarTali, romelic iZleva aucilebeli mogeriebis 
marTlzomierebis pirobebis  xuT saxes:  

1. xelyofa unda iyosAAA marTlsawinaaRmdego; 
2. xelyofa unda iyosAAArealuri; 
3. xelyofa unda iyosAAA imwuTieri;  
4. xelyofa unda iyos relevanturi, anu socialurad 

mniSvnelovani; 
5. xelyofa unda iyos subieqturad samarTlebrivi sikeTis dacvis 

surviliT ganxorcielebuli.361 
 aSS-isa da inglisis sisxlis samarTali dacvis farglebisa da 

marTlzomierebis pirobebis reglamentirebisas, iyenebs standartul 
situaciebSi maTi kazualuri mimagrebis gzas, rac, v. merkurevis 

                         
360 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 46. 
361 turava m.,  dasax. naSr.,  Tb., 2008, gv. 204. 
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azriT, mniSvnelovnad aadvilebs aucilebeli mogeriebis 
marTlzomierebis sakiTxis gadawyvetas.362Uunda mogaxsenoT, rom ver 
gaviziareb am avtoris azrs, radgan mimCnia, rom qarTul sisxlis 
samarTlSi gacilebiT ukeTesad da naTlad aris damuSavebuli da 
danaxuli aucilebeli mogeriebis marTlzomierebisa da farglebis 
gadacilebis sakiTxebi, rac aadvilebs aucilebeli mogeriebis 
SemTxvevis gaanalizebas. 

wignSi “Criminal Law: Text and Materials”363 s. klarksoni da h. kitingi 
aRniSnaven, rom aucilebeli mogeriebis uflebis winapirobebia “is 
garemoebebi, romlebic unda arsebobdnen, raTa pirs mieces 
marTlzomieri moqmedebis ganxorcielebis ufleba. imisaTvis, rom 
gamarTlebuli iyos Tavdacva, Tavdamsxmeli aramarTlzomierad unda 
emuqrebodes kanoniT dacul interess.364 anu, rogorc aqedan 
gamomdinare unda vivaraudoT, aucilebeli mogeriebis uflebis 
gamoyenebisaTvis xelyofa unda iyos marTlsawinaaRmdego. anglo-
amerikuli sisxlis samarTlis aRniSnuli mkvlevarebi iyeneben cnebas 
“dasaSvebi mogerieba”, romelic _ aseve savaraudoa, rom  _ 
azrobrivad unda niSnavdes marTlzomierebis pirobebSi Cadenil 
aucilebel mogeriebas.Aanglo-amerikul samarTlis sistemaSi kanoni 
aRiarebs adamianis uflebas, daicvas piradi da qonebrivi interesi.365 
miuxedavad amisa, cxadia, rom arsebobs garkveuli SezRudvebi, Tu ra 
pirobebSi SeiZleba mogeriebis ganxorcieleba. momgeriebels ar aqvs 
sruli Tavisufleba, Tavi daicvas ise, rogorc mas surs. kanoni ar 
uSvebs adamianis sicocxlis xelyofas sayvareli cxovelis dasacavad. 
imisaTvis, rom mogerieba gamarTlebuli iyos, momgeriebelma unda 
gamoiyenos is Zala, romelic saWiroa swored Tavdasxmis 
mosagerieblad. magram ras niSnavs iseTi Zalis gamoyeneba, “romelic 
aucilebelia”? es gulisxmobs Semdegi faqtorebis mxedvelobaSi 
miRebas:         

I. mogeriebis aucilebloba; 
II. mogeriebis intensivoba (gamoyenebuli Zalis sidide); 
III. ukandaxevis movaleoba; 
IV. safrTxis imwuTieroba.366 

                         
362 Меркурьев В.В., dasax. naSr., Санкт-Петербург, Изд. Р. Асланова, Юридический центр Пресс 
2004, gv.  33. 
363  Clarkson C.M.V and  Keating  H. M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998. 
gv. 304 
364  Robinson Paul, dasax. naSr.  (1982) 82 Col. L. R. 216.  
365 cxadia, rom Tu saqmeSi arsebuli faqtebi miuTiTeben aucilebeli mogeriebis 
mdgomareobaze, amis Sesaxeb nafic msajulebs unda mieTiToT. Tundac dacvis mxares 
es sakiTxi ar hqondes wamoWrili (DPP v. Bailey (1995)). mosamarTlem, aseve, unda 
ganmartos, rom braldebis mxaris movaleobaa safuZvliani eWvis gareSe daamtkicos, 
rom braldebuli ar moqmedebda aucilebeli mogeriebis mdgomareobaSi (Anderson 
(1995)).  
366  Clarkson C.M.V and  Keating  H. M.,  dasax. naSr., Fourth Edition,  London, Sweet and Maxwell, 1998, 
gv. 305 
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 anu, rodesac momgeriebeli iyenebs Zalas, romelsac igi miiCnevs 
“aucileblad” Tavdasmis mosagerieblad (imisaTvis, rom aseTi 
mogerieba marTlzomierad CaiTvalos) savaraudoa, rom man unda 
gaiTvaliswinos iseTi faqtorebi, rogorebicaa mogeriebis 
aucilebloba, mogeriebis intensivoba, anu gamoyenebuli Zalis sidide, 
ukandaxevis movaleoba da safrTxis myisieroba, anu imwuTieroba. 

aucilebeli mogeriebis Sesaxeb iseT mosazrebasac vxvdebiT, 
romelTa mixedviTac, aucilebeli mogerieba Sedgeba ori 
elementisagan: 1) Tavdacvis saWiroebis “keTilsindisieri” rwmena 2) 
Tavdacvis saWiroebis “gonivruli” rwmena.367 

rogorc j. fletCerisa da a. naumovis avtorobiT gamocemuli 
saxelmZRvanelo gadmogvcems,  miuxedavad samarTlebriv sistemebs 
Soris aRniSnuli gansxvavebebisa, samarTlis sistemaTa umravlesobas 
dResdReobiT axasiaTebs msgavseba im sakanonmdeblo sakiTxebSi, 
romlebic efuZnebian Tavdacvis an aucilebeli mogeriebis oTx 
saxasiaTo niSans. aseTi niSnebia: safrTxis imwuTieroba (rogorc 
moaxlovebuli safrTxe), aucilebloba, proporciuloba (rogorc 
adeqvaturoba an farglebis gadaucilebloba) da ganzraxva _ 
moigerios Tavdasxma.368 Gganxilvis Rirsia es ZiriTadi niSnebi da maTi 
SesaZlo variaciebi.369 

Eamerikis SeerTebul StatebSi, “danaSaulisa da 
marTlmsajulebis enciklopediis” mixedviT, aucilebeli mogeriebis 
doqtrinis realizacia sam mTavar moTxovnas ufuZneba: 1) 
braldebulis mier safrTxis aRqma unda iyos gonivruli; 2) 
mosalodneli Tavdasxma unda iyos imwuTieri; 3) ar unda iqnas 
gamoyenebuli imaze meti Zala, vidre gonivrulad aris saWiro 
Tavdasxmis mosagerieblad.370 

Aam terminologiisa da gradaciis miuxedavad, rogorc naSromis 
gacnobisas davinaxavT, Cemi azriT, anglo-amerikul sisxlis 
samarTalSi SegviZlia CamovayaliboT  aucilebeli mogeriebis Semdegi 
marTlzomierebis pirobebi: 1) “mogeriebis aucilebloba”, anu 
“gonivruli rwmenis moTxovna”; 2) safrTxis imwuTieroba; 3)  
mogeriebis intensivoba (gamoyenebuli Zalis sidide), anu 
proporciuloba. rac Seexeba ukandaxevis movaleobas, mas calke TavSi 
SevexebiT. A 

 
 
 

                         
367 People v. Flannel, 25 Cal. 3d 668, 674, 603 P.2d 1, 4, 160 Cal. Rptr. 84, 87 (1979). 
368 Флетчер Дж.,  Наумов А. В.,  dasax. naSr., Москва, Юристъ, 1998, gv. 334. 
369 Cvens mier warmodgenili damaxasiaTebeli niSnebi gvevlinebian saerTo niSnebad 
dasavleTis sisxlis samarTlis iusticiis sistemebisaTvis. dacvis dros Zalis 
gamoyenebis marTlzomierebasTan dakavSirebiT sruliad gansxvavebuli midgomis 
sanaxavad ix. Fletcher G. Talmudic Reflections  on Self- Defense;  Gordis D. Crime, Punishment and 
Deterrence: An American Jewish Exploration. Los Angeles, 1991; Defensive Force as an Act of Rescue. 1990. 
370 Kadish Sanford M.,  Encyclopedia of Crime and Justice , t. 3 (The Free Press, 1993), gv. 946. 

 113



 

I. aucilebeli mogeriebis marTlzomierebis pirobebi 
Sotlandiuri sisxlis samarTlis mixedviT 

ramdenadme Taviseburad ganixileba aucilebeli mogeriebis 
marTlzomierebis sakiTxi SotlandiaSi. Aaq aucilebeli mogeriebis 
marTlzomierebis pirobebi dakonkretebuli ar aris. Gg. Ggordons 
Tavis naSromSi mxolod iseTi SemTxvevebi aqvs dasaxelebuli rodesac 
pirma SeiZleba imoqmedos Tavis dasacavad.  

g. gordonis mixedviT,  qmedeba aucilebel mogeriebad ver 
CaiTvleba, Tu piri cdilobs marTlzomieri Tavdasxmis 
mogeriebas.Aamis sailustracio magaliTad asaxelebs aseT scenars:  
pirma, romelsac miesaja sikvdiliT dasja, SeiZleba Tavisi moqmedebiT 
winaaRmdegoba gauwios ganaCenis aRmasrulebels. SeiZleba, Tavs 
icavdes yaCaRi, romelsac winaaRmdegobas uwevs yaCaRobisgan 
dazaralebuli piri. aseT SemTxvevebs aSkarad ver  miecema 
aucilebeli mogeriebis kvalifikacia, isini aSkarad 
marTlsawinaaRmdegoa.371 

rogoric unda iyos sakiTxis  moraluri mxare, piri marTlzomier 
winaaRmdegobas ver gauwevs imas, vinc kanons aRasrulebs. Tu kanoni 
uflebas aZlevs pirovnebas, Tavi daicvas Tavdamsxmelisagan, is ver 
miscems Tavdamsxmels imis uflebas, rom moklas momgeriebeli. 
rasakvirvelia, marTlsawinaaRmdego unda iyos im piris mkvleloba, 
romelic winaaRmdegobas uwevs Tavisi mokvlis mcdelobas.372 Gg. 
gordonis mixedviT, pirs warmoeSoba aucilebeli mogeriebis viTareba 
marTlsawinaaRmdego da araprovocirebuli Tavdasxmisagan Tavis 
dasacavad. es aris is situacia, romelSic momgeriebeli Tavs icavs 
Tavdaxsmisagan, romelic mas ar gamouwvevia. es aris is, rasac hiumi, 
alisoni da berneti aRweren, rogorc damnaSavis mogeriebas.373 
Gg.Ggordoni miiCnevs, rom Tavdamcvels aseve SeuZlia 
marTlsawinaaRmdego, magram provocirebuli Tavdasxmis mogerieba. es 
aris is SemTxveva, roca orive mxare garkveulwilad braleulia im 
garemoebebis gamowvevaSi, romelSic moxda Tavdasxma. hiumi amas 
uwodebs “aucilebel mogeriebas CxubSi,”374 xolo berneti uwodebs 
“mogeriebas provokaciis safuZvelze.375 

Aqedan gamomdinareobs daskvna, rom qarTuli samarTlisaTvis 
nacnobi aucilebeli mogeriebis marTlzomierebis pirveli piroba- 
xelyofis marTlwinaaRmdegoba aseve aRiarebulia Sotlandiur 

                         
371 Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001, gv. 313. 
372 iqve, gv. 314. 
373 Hume, i. 217-222; Burnett, gv. 39; Alison, i.132-136; ix. Gordon Gerald H., dasax. naSr., Third Edition, 
W. Green, Edinburgh, 2001. 
374 Hume, i. 218, 222 –is momd.; ix.  Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 
2001. 
375 Burnett, gv. 40; ix. Gordon Gerald H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001. 
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sisxlis samarTalSi. Sotlandiur sisxlis samarTlSi arsebobs 
wesebi, romelTa mixedviT, adamianis sicocxlis xelyofa aucilebeli 
mogeriebis mdgomareobiT gamarTlebulia mxolod Semdegi 
garemoebebis arsebobisas: 376  

1)   safrTxe unda iyos imwuTieri; 
2) momgeriebels ar unda hqondes gaqcevis an ukan daxevis 

saSualeba; 377 
3)  momgerieblis sapasuxo qmedeba ar unda iyos gadaWarbebuli, 

rac imas gulisxmobs, rom momgeriebels SeuZlia mxolod iseTi Zalis 
gamoyeneba, romelic aucilebelia sakuTari sicocxlis dasacavad.378 

$ 2. xelyofis marTlwinaaRmdegoba 

I. xelyofis marTlwinaaRmdegoba, rogorc aucilebeli 
mogeriebis  marTlzomierebis piroba, qarTuli sisxlis 
samarTlis mixedviT 

qarTul sisxlis samarTalSi, rogorc ukve aRvniSneT, 
aucilebeli mogeriebis  marTlzomierebis pirveli piroba xelyofis 
marTlwinaaRmdegoba, anu, rogorc  mas sabWoTa da postsabWoTa xanaSi 
uwodebdnen, xelyofis sazogadoebrivi saSiSroebaa. 

Tanamedrove qarTul sisxlis samarTalSi xelyofis 
marTlwinaaRmdegoba gulisxmobs imas, rom igi ewinaaRmdegeba 
civilizebul saxelmwifoTa kulturis normebiT dadgenil 
marTlwesrigs. igi unda iyos obieqturi (realuri) da ara mxolod 
momgerieblis warmodgenaSi arsebuli. xelyofis marTlwinaaRmdegoba, 
bunebrivia, gulisxmobs mis obieqtur (realur) xasiaTs, magram  
xelyofis realurobis marTlwinaaRmdegobis cale pirobad gamoyofa 
im mizans emsaxureba, rom moxdes aucilebeli mogeriebis gamijvna 
moCvenebiTi mogeriebisagan, rogorc misi antipodisgan. aRsaniSnavia is 
garemoeba, rom saqarTvelos samoqalaqo kodeqsis 116-e muxli, 
romelic eZRvneba aucilebeli mogeriebis farglebSi miyenebul zians, 
me-2 nawilSi aucilebel mogeriebas gansazRvravs, swored, rogorc 
Tavdacvas realuri marTlsawinaaRmdego Tavdasxmis mosagerieblad, 
e.i. erTdroulad kumulaciurad cal-calke asaxelebs Tavdasxmis 
realurobasa da marTlwinaaRmdegobas.  

xelyofis marTlwinaaRmdegoba SeiZleba ganvixiloT ori 
sxvadasxva: xelmyofis an xelyofis momgerieblis poziciidan. avtorTa 
erTi jgufi mxars uWers ufro Tanamedrove pirvel pozicias, Tumca 

                         
376 Gordon Gerald H.,  dasax. naSr., Third Edition , W. Green, Edinburgh, 2001, gv. 322-324. 
377 Robi McAnally (1836) 1 swin. 210. Lord Mackenzie at 217; H.M. Advocate v. Kizileviezius, 1938 J. C. 60.  
Lord Jamieson at 62; ; H.M. Advocate v. Doherty, 1954 J. C. I. Lord Keith at 5; Mcdonald, gv. 106. 
378Mcdonald, gv. 106.; H.M. Advocate v. Kizileviezius, 1938 J. C. 60.  H.M. Advocate v. Doherty,1954 J. C. I;   
Hume, i. 227; Alison, i. 134; ix. Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 
2001, hiums amaSi aseve Sehqonda piris dacva sxeulis mZime dazianebisagan, Tumca es 
sakiTxi aseve ganxilulia qvemoT.  
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meore poziciasac hyavs avtoritetuli mimdvrebi (magaliTad, hans - 
hainrix ieSeki). 

Ppirveli poziciis mixedviT, nebismieri xelyofa 
marTlsawinaaRmdegoa, Tu igi arRvevs nebismier samarTlebriv normas 
da romelime marTlwinaaRmdegobis gamomricxveli normiT ar aris 
gabaTilebuli. xelmyofi moqmedebs marTlsawinaaRmdegod, Tu mas 
samarTlebrivad ar aqvs am qmedebis Cadenis uflebamosileba. 

Uufro adreuli moZRvreba amis sawinaaRmdegod qmedebis 
marTlwinaaRmdegobas ganixilavda xelyofis momgerieblis poziciidan 
da ambobda, rom xelmyofi moqmedebs marTlsawinaaRmdegod, Tu 
xelyofis momgeriebels ara aqvs xelyofis Tmenis valdebuleba.379 

aseTia xelyofis marTlwinaaRmdegobis gageba saqarTveloSi 
moqmedi dRevandeli sisxlis samarTlis mixedviT. xelyofis 
marTlwinaaRmdegobis, anu, rogorc mas sabWoTa periodSi moqmed 
sisxlis samarTalSi uwodebdnen, xelyofis sazogadoebrivi 
saSiSroebis savaldebulobis sakiTxi aucilebeli mogeriebisas, aseve, 
intensiurad ganixileboda imdroindel iuridiul literaturaSi. 

sabWoTa sisxlis samarTlis kanonmdeblobis mixedviT, 
aucilebeli mogeriebis ufleba mxolod maSin warmoiSoba, roca 
Tavdasxmas sazogadoebrivad saSiSi xasiTi aqvs.380 

kanonmdebels miaCnia, rom aucilebeli mogeriebis viTarebis 
SeqmnisaTvis sakmarisia, xelyofa sazogadoebrivad saSiSi iyos. aqedan 
SeiZleba davaskvnaT, rom aucilebeli mogeriebis viTareba SeiZleba 
arabraleulma, magram sazogadoebrivad saSiSma moqmedebamac 
gamoiwvios.381 amave mosazrebas gamoTqvams o. gamyreliZe. igi 
ganmartavs, _ aucilebeli ar aris, Tavdasxma iyos danaSaulebrivi, e.i. 
Tavdamsxmeli braleulad moqmedebdes. yvelafers rom Tavi davaneboT, 
braleulad moqmedebs Tu ara Tavdamsxmeli, amis dadgena Tavdasxmis 
momentSi SeuZlebelia. ufro metic, brals sasamarTlo adgens. amitom, 
aucilebeli mogeriebis mdgomareobaSi myofi Tavs icavs sxvisi 
umarTlobisgan.Mmeorec: TavdamcvelisTvis araviTari mniSvneloba ar 
aqvs Tavdamsxmeli braleulad moqmedebs Tu ara. misTvis mTavaria, 
Tavi daicvas Tavdasxmisagan. Aamitom Tavdacvis marTlzomierebisTvis 
sruliad sakmarisia is, rom Tavdamsxmeli Cadiodes umarTlobas. am 
msjelobidan gamomdinare, igi akeTebs daskvnas, rom aucilebeli 
mogerieba SesaZlebelia maSinac, roca Tavdamsxmeli Seuracxia, magram 
sCadis umarTlobas (arasrulwlovani, fsiqikurad daavadebuli da 
sxv.).382 amave sakiTxs ixilavs a. piontkovski, romelic aRniSnavs, rom 
“aucilebeli mogerieba dasaSvebia suliT avadmyofTa, mcirewlovanTa 
mimarTac, romlebic faqtobrivi Secdomis gamo moqmedeben, radgan es 

                         
379 turava m.,  dasax. naSr.,  Tb., 2008, gv. 199-200. 
380 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 47. 
381 iqve, gv. 66. 
382 gamyreliZe o., dasax. naSr., Tb., 2005 gv. 216. 
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moqmedeba obieqturad sazogadoebrivad saSiSia, Tumca, ama Tu im 
subieqturi saxiaTis garemoebis wyalobiT ar isjebian.383 

Aam mosazrebas eTanxmebian n. durmanovi, v. kiriCenko, n. paSe-
ozerski da sxva sabWoTa mecnierebi.384 

i. sluckis azriT, mogerieba dasaSvebia ara yoveli obieqturad 
saSiSi Tavdasxmis dros, aramed mxolod danaSaulebrivi xelyofis 
winaaRmdeg da, radgan danaSauli aramarto sazogadoebrivad saSiSi, 
aramed braleuli moqmedebacaa, aucilebeli mogerieba bavSvis, suliT 
avadmyofisa, Tu misatevebeli Secdomis safuZvelze moqmedi 
Tavdamsxmelis mimarT ar SeiZleba marTlzomierad CaiTvalos erTi 
gamonaklisis garda: Seuracxadis Tavdasxmis mogerieba aucilebel 
mogeriebad mxolod maSin ganixileba, Tu momgeriebelma Tavdamsxmelis 
Seuracxadoba ar icoda.385 cxadia, i. sluckis am mosazrebas ver 
daveTanxmebiT, vinaidan, rodesac momgeriebeli Tavs icavs, is 
obieqturad upirispirdeba maszed mimarTul Tavdasxmas, subieqturad 
uCndeba Tavdacvis survili da es misi uflebacaa, rac kanonmdebels 
ar SeuZlia SezRudos Tavdamsxmelis Seracxvaunarianobis Tu 
Seuracxaobis mixedviT.  

sakiTxis amgvar ganxilvas safuZvlad ar udevs aucilebeli 
mogeriebis arsi. aucilebeli mogeriebis viTareba obieqturi 
realobaa, romelic obieqturad sazogadoebrivad saSiSi xelyofiT 
Seiqmneba.Mmomgerieblis mier Tavdamsxmelis subieqturi mdgomareobis 
codnas Tu ucodinrobas ar SeuZlia xelyofis xasiaTi Secvalos da 
amis mixedviT Seqmnas Tu uaryos aucilebeli mogeriebis viTareba.386 

T. SavguliZe aseve miiCnevs,387 rom sadavoa i. sluckis mier 
SemoTavazebuli im SemTxvevis kvalifikaciac, roca momgeriebelma 
icoda Tavdamsxmelis Seuracxaobis Sesaxeb, magram mainc miayena mas 
ziani. i. sluckis azriT, aseTi SemTxvevebi ukidures aucileblobad 
unda ganvixiloT.Aanalogiuri azrisaa i. tiSkeviCic.388 

am mosazrebas samarTliand akritikebs T. wereTeli. Mmisi azriT, 
mas praqtikulad miuRebel daskvnamde mivyavarT.Ggamodis rom, Tuki  
moqalaqem icis Tavdamsxmelis Seuracxaobis Sesaxeb, ver daicavs 
Tavis sicocxles, radgan, ukiduresi aucileblobis marTlzomierebis 
savaldebulo pirobiT, gadarCenili sikeTe ufro Rirebuli unda iyos, 
vidre dazianebuli. 

                         
383 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 66. 
384 ix. Советское Уголовное  Право, Часть общая. М., 1982, gv. 175, Советское Уголовное  Право, Часть 
общая. М., 1981;   
385 ix. slucki i., dasax.  naSr., gv. 49. 
386 ar SeiZleba sworad miviCnioT i. sluckis mtkiceba, _ wers T. wereTeli, viTom 
Tavdamsxmelis moqmedebis xasiaTi icvleba imisda mixedviT, mas momgeriebeli 
janmrTelad miaCnia Tu suliT avadmyofad. Mmomgerieblis Secdomam Tavdamsxmelis 
janmrTelobis mdgomareobis Sesaxeb ar SeiZleba aramarTlzomieri moqmdeba 
marTlzomierad aqcios. 
387 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 68. 
388 ix. slucki i., Ddasax.  naSr., gv. 49; tiSkeviCi i., dasax. naSr., gv. 23;  
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amrigad, sabWoTa sisxlis samarTlis TeoretikosTa umravlesobas 
dasaSvebad miaCnia aucilebeli mogerieba arabraleuli, 
sazogadoebrivad saSiSi xelyofis dros, Tumca erTgavr SezRudvas ki 
gvTavazobs.389 

ra vuyoT imaT, vinc  Tavdamsxmelis fsiqikuri mgdomareoba ar 
icoda? amis pasuxs iZlva m. blumi: rodesac kacma ar icis 
Tavdamsxmelis sazogadoebrivi saSiSroebis arabraleuli xasiaTi, rom 
suliT avadmyofi utevs, an bnela, da ver xedavs, rom Tavdamsxmeli 
bavSvia, ar fiqrobs, rom Tavdamsxmeli sapatio Secdomis gavleniT 
moqmedebs, aseT SemTxvevaSi mas miaCnia, rom samarTliT dacul 
interesebs danaSaulebrivi xelyofa emuqreba da amitom, ufleba aqvs 
daicvas es interesebi TavdamsxmelisaTvis zianis miyenebiT.390 

ganxilulidan gamomdinare, situacia, rodesac Seuracxadi a. Tavs 
esxmis c.-s, es ukanaskneli ki  daaswrebs da moklavs Seuracxad pirs, 
unda miviCnioT aucilebeli mogeriebis magaliTad, rodesac 
Tavdamsxmelisagan warmomavali xelyofa marTlsawinaaRmdegoa. 
adamianisagan momdinare nebismieri Tavdasxma (Tundac asakis an 
fsiqikuri mdgomareobis gamo Seuracxadisagan) marTlsawinaaRmdegoa 
da amitom misi mogerieba iqneba aucilebeli mogeriebis mdgomareoba.391 

m. turavas mixedviT, aucilebeli mogeriebis dros ziani SeiZleba, 
miadges, mxolod safrTxis wyaros. magaliTad, restoranSi Tavdasxmis 
dros, Tu momgeriebeli gamoiyenebs restornis WurWels, riTac igi 
miayenebs zians mesame pirs, rasac Sedegad mohyva qonebis dazianeba an 
ganadgureba, momgeriebeli qonebasTan mimarTebaSi SeiZleba, 
gamarTldes ara aucilebeli mogeriebis, aramed ukiduresi 
aucileblobis mdgomareobiT.392Aese igi aucilebeli  mogeriebis dros 
ukiduresobiT gamowveuli moqmedeba ar SeiZleba mimarTuli iyos 
mesame piris winaaRmdeg, romelic ar wamoadgens safrTxis uSualo 
wyaros. magaliTad, Tu piri Tavs daicavs mesame piris nivTis 
dazianebiT, romelic ar warmoadgens safrTxis wyaros, maSin 
erTdroulad iqneba marTlwinaaRmdegobis gamomricxveli ori 
garemoeba: Tavdamsxmelis mimarT adgili eqneba aucilebel mogeriebas, 
xolo qonebis dazianebis mimarT - agresiul ukidures aucileblobas. 
gamonaklis SemTxvevebSi SeiZleba aucilebeli mogeriebis dros ziani 
miadges mesame pirTa samarTlebriv sikeTes, roca mas Tavdamsxmeli 
iyenebs, radgan is aris marTlsawinaaRmdego xelyofis Semadgeneli 
nawili.393 

                         
389 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 69. 
390Блум М.И., Некоторые вопросы необходимой обороны. Ученые записки Латвийского 
государственного университета, Т. 44, 1962, Рига, gv. 49. 
391 ix. turava m.,  dasax. naSr., Tb., 2008, gv. 204. 
392 iqve, gv. 204. 
393  iqve, gv. 202. 
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is Sexeduleba, rom aucilebeli mogeriebis dros ziani unda 
miadges mxolod safrTxis wyaros da ara mesame pirs, damkvidrebuli 
iyo sabWoTa periodis qarTul sisxlis samarTalSic. 

T. SavguliZe Tavis naSromSi wers, rom  aucilebeli mogeriebis 
dros ziani safrTxis uSualo wyaros adgeba da ara mesame pirs.394  

sabWoTa sisxlis samarTlSi aseve miCneuli iyo, rom aucilebeli 
mogeriebis ganxorcieleba mxolod adamianis qmedebiT SeiZleba, 
romelic, uSualod imwuTieri sazogadoebrivad saSiSi xelyofis 
winaaRmdeg aris mimarTuli.Aamitom aucilebeli mogerieba ar iqneba, 
Tuki ziani miyenebulia winaswar mowyobili avtomaturi 
mowyobilobiT, anda romelime faruli winaaRmdegobiT (magaliTad, 
mavTuliT, romelSic eleqtrodenia gatarebuli, xafangiT, ormoTi da 
sxv.).395  

o. gamyreliZe miiCnevs, rom aucilebeli mogerieba SesaZlebelia 
maSinac, roca Tavdamsxmeli SecdomiT Tavs esxmis vinmes.Aaq adamiani 
realuri safrTxis winaSea.Aamitom, es SemTxveva aucilebeli 
mogeriebis wesebis mixedviT unda Sefasdes.396  

rogorc sabWoTa da postsabWoTa, ise sadReisod arsebul qarTul 
sisxlis samarTalSi yuradReba eTmoba sakiTxs imis Sesaxeb, 
SesaZlebelia Tu ara, rom aucilebeli mogeriebisas xelyofa 
umoqmedobaSi gamoixatos, Tu aseTi xelyofis ganxorcieleba mxolod 
moqmedebiT aris SesaZlebeli. vfiqrobT, es sakiTxi yuradRebis 
Rirsia. amitom anglo-amerikuli sisxlis samarTlis mkvlevarTa 
minusad, Cemi azriT, SegviZlia miviCnioT is faqti, rom samarTlis am 
sistemaSi adgili ar aqvs daTmobili aRniSnul sakiTxs da igi 
msjelobis saganic ar gamxdara. sabWoTa periodis  iuridiul 
literaturaSi arsebobda kiTxva: SeiZleba Tu ara aucilebeli 
mogeriebis viTareba warmoiSvas  maSin, roca sazogadoebrivad saSiSi 
xelyofa samarTliT dacul obieqts umoqmedebis Sedegad emuqreba? 
iuristebis didi umravlesoba am sakiTxze uaryofiT pasuxs 
iZleoda.397  

v. kiriCenkos azriT, Tavdasxmas aucilebeli mogeriebis 
TvalsazrisiT, swored, moqmedeba warmoadgens, e.i. Tavdamsxmelis 
aqtiuri saqmianoba, mimarTuli sazogadoebrivad saSiSi Sedegis 
gamosawvevad. umoqmedobiT warmomdgari xelyofis mimarT aucilebeli 
mogerieba SeuZlebelia.398  

                         
394 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 114. 
395 ix. Курс Советского  Уголовного  Права. Т. П., М., 1970,  gv. 368. 
396 gamyreliZe o., dasax. naSr., Tbilisi, 2005 gv. 216. 
397 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 47. 
398 ix. Кириченко. В.,  Основные вопросы учения  о необходимой обороне в Советском Уголовном  
Праве, М., 1948, gv. 18, analogiuri Sexedulebisani arian n. paSe-ozerski (sadax. naSr., 
gv. 34.) da m. Sargorodski (ix. misi Вопросы общей части уголовного  права, ЛГУ, 1955, gv. 37 
da momd. 
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n. paSe-ozerski aseve uaryofda aucilebeli mogeriebis  
gamoyenebis SesaZleblobas sazogadoebrivad saSiSi umoqmedobis 
SemTxvevaSi.Aam debulebas igi Taviseburad asabuTebda. sabWoTa 
sasamarTlo parqtikaSi, _ wers igi, _ ar gvxvdeba aucilebeli 
mogeriebis arc erTi SemTxveva  umoqmedobis gamo. Aamitom im azrisken 
vixrebiT, rom SeuZlebelia aucilebeli mogerieba umoqmedobiT 
ganpirobebuli safrTxis winaaRmdeg. imave arguments imeorebs i. 
tiSkeviCi.399 

m. Sargorodski uaryofs aucilebeli mogeriebis uflebas 
danaSaulebrivi umoqmedobis SemTxvevaSi im mosazrebiT, rom aseTi 
SesaZleblobis gaziareba, praqtikulad, niSnavs TviTnebobis 
SemTxvevaTa udidesi umravlesobis gamarTlebas.400 

zemoaRniSnul mosazrebebs ver daveTanxmebi, radgan mimaCnia, rom 
marTlsawinaaRmdego xelyofis ganxorcieleba SesaZlebelia rogorc 
moqmedebiT, aseve umoqmedobiTac. zemoT moyvanili avtorebisagan 
gansxvavebiT, sazogadoebrivad saSiSi umoqmedobis SemTxvevaSi 
aucilebeli mogeriebis  uflebis gamoyenebas emxroboda i. slucki. 
mas miaCnda, rom aucilebeli mogeriebisas danaSaulebrivi xelyofa, 
rogorc safrTxis wyaro, SeiZleba gamoixatos ara marto moqmedebiT, 
aramed umoqmedobiTac. Aamitom mogerieba danaSaulebrivi umoqmedobis 
SemTxvevaSi dasaSvebia ara marto Teoriulad, aramed 
praqtikuladac.401 T. SavguliZe aRniSnuli sakiTxis ganxilvisas 
iTvaliswinebs mizezobrivi kavSiris faqtorsac da miaCnia, rom 
sazogadoebrivad saSiSi umoqmedoba aucilebeli mogeriebis viTarebas 
mxolod maSin warmoqmnis, roca umoqmedobasa da sazogadoebrivad 
saSiS Sedegs Soris mizezobrivi kavSiri arsebobs.402Uuamisod 
moqmedeba safrTxis uSualo wyaro ar aris da aucilebeli mogeriebis 
mdgomareobasac ar qmnis.403 

                         
399 paSe-ozerski n.,Ddasax. naSr., gv. 34. ix. Тишкевич И.С., Условия и предели необходимой 
обороны. М., 1969, gv. 11-12. 
400 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 50. 
401 Слуцкий И.И., Необходимая оборона и крайная необходимость в советском  уголовном  праве. 
Ученые записки ЛГУ №129б 1951, gv. 192. igive Sexedulebas gamoTqvams z. viSinskaia (ix. 
misi Некоторые  вопросы необходимой обороны по советскому законодательству. Ученые записки 
ВИОН, М., 1963, вып. 16,  gv. 81.). 
402 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 54. 
403 Tavisebur mosazrebas gamoTqvams v. tkaCenko. igi Tvlis, rom sazogadoebrivad 
saSiSi umoqmedobis dros safrTxis uSualo wyaros mimarT SeiZleba iZulebiTi 
RonisZiebis gamoyeneba.Mmagram, igi ar SeiZleba arc aucilebel mogeriebad da arc 
ukidures aucileblobad ganvixiloT.Mmisi azriT, es sazogadoebrivi saSiSroebis 
axali garemoebaa _ “iZuleba samarTlebrivi movaleobis Sesasruleblad”. igi iZleva 
am garemoebis sakanonmdeblo gansazRvrebas, romelic aucilebeli mogeriebis 
cnebisagan arsebiTad gansxvavdeba erTi niSniT _ iZulebiT zianis miyeneba 
erTaderTi saSualeba unda iyos mavne Sedegis aridebisa. raki aseT winadadebas  
gvTavazobs, v. tkaCenkos damajereblad unda eCvenebina, Tu ra uSlis xels 
vigulisxmoT aucilebeli mogeriebis cnebaSi piris iZuleba, Seasrulos Tavisi 
samarTlebrivi movaleoba, Tuki am movaleobis Seusrulebloba samarTlebriv 
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aRniSnuli sakiTxi, romelic, rogorc DdavinaxeT, seriozul 
azrTa sxvadasxvaobas iwvevda, dResdReobiT ukve sadavo aRar xdeba. 
Tanamedrove qarTul sisxlis samarTalSi miCneulia, rom Tavdasxma 
SeiZleba ara marto moqmedebiT, aramed umoqmedobiTac. magaliTad, 
oTaxSi Caketil kacs, sadac is sakuTari TanxmobiT moxvda, SeuZlia 
daazianos mcveli, romelic mas gareT ar uSvebs da am gziT daaRwios 
Tavi tyveobas.404 arsebiTad imaves imeorebs m. turava da mohyavs igive 
magaliTi. marTlsawinaaRmdego xelyofa aucilebeli mogeriebis dros 
SeiZleba gamoixatos ara marto  aqtiur TavdasxmaSi, aramed 
umoqmedobaSic. magaliTad, Tavisuflebis ukanonod aRkveTis 
mogerieba.405  

namdvili umoqmedobis dros xelyofa SeiZleba gamoixatos 
umoqmedobaSi, risi mogeriebis uflebac pirs warmoeSoba.406  

 II.  xelyofis marTlwinaaRmdegobis  piroba aSS-Si 

anglo-amerikul sisxlis samarTalSi xelyofis 
marTlwinaaRmdegoba, rogorc aucilebeli mogeriebis  
marTlzomierebis piroba, saxeldebiT ar gvxvdeba, magram 
konteqstualurad ki unda vivaraudoT misi arseboba.  

u. lafeivi da  o. skoti weren, rom “pirs mxolod maSin SeuZlia 
gadadgas gonivruli nabiji fizikuri zianis miyenebisagan sakuTar 
Tavis dasacavad, Tu mas Tavs esxmian ukanonod da ar aqvs saSualeba, 
Tavis sadacavad mimarTos kanons.”407aqedan gamomdinare, pirs ar aqvs 
mogeriebis ufleba, Tu mis mimarT gamoiyeneba kanonieri Zala, 
magaliTad, policielis mxridan, romelic axorcielebs kanonier 
dapatimrebas, an iseTi Zala, romlis gamoyenebazec policielma misca 
Tanxmoba.Uukanono Zaladobis dros, amboben zemoT aRniSnuli 
avtorebi, pirs aqvs ”mTliani dacvis ufleba pasuxismgeblobisagan 
pirovnebis winaaRmdeg mimarTuli iseTi danaSaulisaTvis, rogoric 
aris mkvleloba an  mkvleloba damamZimebel garemoebebSi, an 
Tavdasxma mkvlelobis mizniT, Tavdasxma da cema, agreTve am 
danaSaulis mZime formebi.” 

Tavdasxmis mogeriebisas,  garda  sxeulis dazianebis miyenebisa, 
aSS-is modeluri ssk iTvaliswinebs reagirebis sxva variantsac - 
Tavdamsxmelis Tavisuflebis aRkveTas (p. 3, mux. 3.04). miuxedavad aseTi 
sakmaod gonivruli midgomisa, igi asaxulia mxolod zogierTi Statis 
kodeqsSi. magaliTad, pensilvaniis Statis ssk-Si sityva-sityviT weria 
Semdegi: “gamarTleba, romelic momgeriebels miniWebuli aqvs am 

                                                                             
interesebs uSualo da realur safrTxes uqmnis. uamisod v. tkaCenkos mosazreba 
dausabuTeblad migvaCnia. ix.SavguliZe T., surgulaZe l., dasax. naSr., 
gamomc.“meridiani”, Tb., 1988. 
404 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 216-217. 
405 turava, dasax. naSr., Tb., 2008,  gv. 208.  
406 iqve,  gv. 208. 
407 La Fave W., Scott A. Op. cit. gv. 454. 
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muxlis safuZvelze, vrceldeba Tavisuflebis aRkveTaze, romelic 
gamoiyeneba, rogorc Zala, mimarTuli im pirobebSi dasacavad, roca 
moqmedi iRebs yvela gonivrul zomas Tavisuflebis aRkveTis 
SewyvetisaTvis, rogorc ki misTvis cnobili gaxda, rom mas es SeuZlia 
gaakeTos sakuTari TavisTvis safrTxis miyenebis gareSe, Tu 
Tavisuflebis AaRsakveTi piri ar iqna  dakavebuli danaSauli Cadenis 
braldebiT (p.“C” $ 505).408   

sainteresoa, Tu rogor ganixileba aSS-Si aucilebeli 
mogeriebisas mesame piris mimarT miyenebuli zianisaTvis 
pasuxismgeblobis sakiTxi. aSS-Si gavrcelebuli doqtrinis mixedviT, 
piri, romelic iyenebs kanonier uflebas sakuTari Tavis dasacavad, 
umiznebs Tavis mowinaaRmdeges, acdens da dartymas ayenebs an klavs 
gareSe pirs, ar aris damnaSave aseTi piris mimarT zianis miyenebaSi.409 
naTelia, rom aq laparakia SemTxveviTobaze, magram, Tu aRniSnuli 
Sedegi gaufrTxilebeli qmedebis rezultatia, maSin aseTi piri ar 
gaTavisufldeba pasuxismgeblobisgan.410 igi, uwinares yovlisa, 
SeiZleba daisajos ase: Tu Cadenilia mkvleloba, maSin mas daekisreba 
pasuxismgebloba arawinaswar ganzraxuli mkvlelobis gamo, xolo Tu 
miyenebulia sxeulis dazianeba _MmaSin pasuxs agebs cemisaTvis. sxva 
sityvebiT rom vTqvaT, sasjeli rbildeba.411 

zemoT ganxiluli konkretuli magaliTebisa da aSS-is modelur 
ssk-Si gadmocemuli debulebebis gaazrebis safuZvelze, Cven unda 
davaskvnaT: miuxedavad imisa, rom xelyofis marTlwinaaRmdegoba, 
rogorc aucilebeli mogeriebis marTlzomierebis savaldebulo  
piroba, aSS-is sisxlis samarTlis doqtrinaSi terminoligiuri 
TvalsazrisiT damkvidrebuli ar aris, praqtikulad igi yovelTvis 
moiTxoveba aucilebeli mogeriebis mdgomareobis gansasazRvrad da 
qmedebis iuridiuli Sedegis SefasebisaTvis.AaseTi daskvnis 
saSualebas iZleva aSS-is sisxlis samarTalSi miRebuli Sexeduleba, 
romlis mixedviTac,  pirs mxolod maSin SeuZlia imoqmedos sakuTar 
Tavisa Tu sxvis dasacavad, roca mas Tavs esxmian ukanonod. Aaq,  Cemi 
azriT, sityvaSi “ukanono Tavdasxma”, swored, xelyofis 
marTlwinaaRmdegoba unda igulisxmebodes.  

III. xelmyofis braleulad Tu bralis gareSe moqmedebis sakiTxi 
aucilebeli mogeriebisas aSS-is sisxlis samarTalSi 

aSS-is iuridiul literaturaSi vxvdebiT sakmaod vrcel 
mosazrebebs da Sefasebebs imis Sesaxeb, aucilebeli mogeriebis dros  
xelmyofi maincdamainc braleulad unda moqmedebdes, Tu 
SeasZlebelia  moqmedeba bralis gareSec.  

                         
408 Козочкин И. Д., dasax. naSr.,   Омега-Л. 2003, gv. 155. 
409 People V. Adams, 9111. App. 3d 61, 291 N.E.  2d 54 (1972); State V. Green, 157 W. Va. 1031, 206 S.E. 2d 
923 (1974). 
410 ix. modeluri ssk-is  p. 3 mux. 3.09.  
411 Козочкин И. Д., dasax. naSr,  Омега-Л.  2003, gv.  161.  
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j. fletCeri detalurad mimoixilavs aucilebeli mogeriebis sam 
models412 statiaSi, romelic “sisxlis samarTlis gadaxedvamde“ iqna 
gamoqveynebuli.413 j. fletCeri mxars uWers models, romelic  
momgerieblis avtonomiaze aris dafuZnebuli. rodesac ganixileba 
sakiTxi imis Sesaxeb, aucilebeli mogerieba, rogorc gamamarTlebeli 
garemoeba, moiTxovs mxolod Tavdamsxmelis mier socialurad saSiS 
qmedebas (anu qmedebas, romelic zianiT emuqreba pirovnebis dacul 
interesebs da Cadenilia nebismieri formis subieqturi elementiT), Tu 
is aseve moiTxovs Tavdamsxmelis braleulobas, j. fletCers  miaCnia, 
rom ara: _ mogerieba ar moiTxovs Tavdamsxmelis braleulobas da, 
principSi, is ar iTxovs proporciulobas. argumentis gasamyareblad 
j. fletCers mohyavs magaliTi, romelSic pirovneba liftSi mgzavrobs 
sulierad daavadebul pirTan erTad. uceb es ukanaskneli mas Seutevs 
daniT xelSi. sxeulis mZime dazianebis Tavidan acilebis erTaderTi 
SesaZlebloba Tavdamsxmelis mokvlaa. mas Semdeg, rac j. fletCeri 
uaryofs “ukiduresi aucileblobis” kvalifikacias, is am SemTxvevas 
gamoricxvis meTodiT akvalificirebs aucilebel mogeriebad. Tavad 
mogeriebis aqti ver iqneba ukiduresi aucileblobis gamovlineba, 
vinaidan es ukanaskneli iTxovs, rom Tavidan acilebuli ziani ufro 
meti iyos, vidre miyenebuli ziani. vinaidan yvela adamianis sicocxle 
Tanabaria, sulierad daavadebuli piris sicocxles aqvs igive 
Rirebuleba, rac momgerieblisas.414 Tu Cven am situacias ganvixilavT, 
rogorc bralis gamomricxvel ukidures aucileblobas, maSin mesame 
pirs ar eqneba momgerieblis daxmarebis ufleba, xolo fsiqikurad 
daavadebuls eqneba Tavdacvis ufleba momgerieblis winaaRmdeg. es 
absurduli Sedegebia. Sesabamisad, situacia unda Sefasdes, rogorc 
aucilebeli mogerieba.415 

aSS-Si, j. fletCerisadmi miZRvnili simpoziumis masalebSi,416 
vrclad aris ganxiluli Tavdamsxmelis braleulobis, rogorc 
aucilebeli mogeriebisas erT-erTi moTxovnis, sakiTxi.  

sulierad daavadebuli Tavdamsxmelis mokvla, romelic safrTxes 
uqmnis adamianis sicocxles, gamarTlebulia. ibadeba kiTxva: Tu 
pasuxismgeblobis gamomricxveli romeli garemoeba amarTlebs am 
qmedebas – aucilebeli mogerieba Tu ukiduresi aucilebloba? 

pirvel rigSi, unda ganvixiloT aucilebeli mogeriebis 
safuZvlebi: statiis avtorebi gamoTqvamen mosazrebas, rom  
aucilebel mogeriebas aqvs ori safuZveli: piris avtonomiisa da 

                         
412aRniSnuli modelebi ix. mimdinare naSr., Tavi III, $. 4. qveTavi II. 
(aucilebeli mogeriebis ufleba aSS-Si).   
413 Fletcher George P.,  Proportionality and the Psychotic Aggressor: A Vignette in Comparative Criminal 
Theory, 8 Isr. L. Rev. 367 (1973).  
414 ix.  Beisel Daniel, Straf und verfassungsrechtliche Problematiken des finalen Rettungsschussess  1998 JA 
725; Lenckner Theodor, Schoenke/Schroeder, Strafgesetzbuch Kommentar, 25 Auflage 30, 34 (Muenchen 
1997),(situacia-sicocxle sicoxlisaTvis).  
415 Fletcher  George P.,   dasax. naSr., 8 Isr. L. Rev. 367 (1973), gv. 375.  
416  Kremnitzer Mordecha and  Ghanayim Khalid, dasax, naSr., 39 Tulsa ,  L. Rev. 875, 2004, gv. 10. 
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samarTlebrivi wesrigis dacva. maTi azriT, arsebobs oTxi 
mniSvnelovani argumenti romlebic am mosazrebas amyareben: 

pirveli _ piris avtonomia xelyofas ganicdis sxvadasxva 
situaciaSi: Tundac maSin, roca safrTxis wyaro gamomdinareobs 
fizikurad uneblie qmedebidan an iseTi qmedebidan, romelic Cadenilia 
subieqturi elementis gareSe. cxadia, am SemTxvevaSi aucilebel 
mogeriebaze ver visaubrebT, rogorc amas j. fletCeri amtkicebs.417 

Mmeorec _ aucilebeli mogerieba gulisxmobs aramarTlzomieri 
Tavdasxmis mogeriebas, im qmedebis prevencias, romelic samarTlebriv 
wesrigs xelyofs. ukiduresi aucileblobisgan gansxvavebiT, 
aucilebeli mogeriebis dros xdeba mxolod Tavdamxsxmelis 
dazianeba, samarTlebrivi wesrigis aRdgena da ukanonobis gabaTileba. 
aucilebeli mogerieba miznad isaxavs sazogadoebis ndobis aRdgenas 
samarTlebrivi wesrigis efeqturobis mimarT. Sesabamisad, 
samarTlebrivi wesrigis aRdgena aucilebeli mogeriebis erT-erTi 
safuZvelia. aucilebeli mogerieba aris “dazaralebulis kanonieri 
interesebis dacva samarTlebrivi wesrigis farglebSi”.418  

Mmesame _ aucilebeli mogerieba rom mxolod pirovnebis 
avtonomiis dacvas efuZnebodes, romelic misgan gonivruli zomebis 
gatarebas iTxovs, maSin ukan daxeva, SesaZleblobis SemTxvevaSi, 
iqneboda mogeriebis saSualeba. maSasadame, unda arsebobdes ukan 
daxevis seriozuli movaleoba.419 amis miuxedavad, rogroc wesi, 
aucilebeli mogeriebisas ukan daxevis valdebuleba metad 
SezRudulad moqmedebs. nebismieri sxvagvari midgoma momgeriebelTan 
SedarebiT Tavdamsxmels mianiWebda upiratesobas da waaxalisebda 
Zaladobas. Sesabamisad, uari unda vTqvaT ukan daxevis mkacr 
valdebulebaze.420 ukan daxevis movaleobis mimarT amgvari midgoma 
aixsneba imiT, rom aucilebel mogeriebas safuZvlad udevs 
samarTlebrivi wesrigis dacva.  

meoTxe _ aucilebeli mogerieba rom mxolod personaluri 
avtonomiis dacvis gamovlinebas warmoadgendes, maSin action illicita in 
causa-s421 SemTxvevaSi mxolod or SesaZlebel Sedegs miviRebdiT im 
pirisaTvis, vinc Tavis Tavs ayenebs aucilebeli mogeriebis 
mdgomareobaSi: mas eqneboda aucilebeli mogeriebis sruli ufleba, an 

                         
417 ix.  Hoyer Andreas, Das Rechtsinstitut der Notwehr , 1988 JuS 89;  Kremnitzer Mordechai, Proportionality 
and the Psychotic Aggressor: gansxv. Sex., 18 Isr. L. Rev. 178, 184 (1983); Spendel Guenter, Leipziger 
Kommentar – Grosskommentar,11 Auflage 32, gv. 27, 38 (Berlin 1992). sendeli fiqrobs, rom im 
SemTxvevebSi, roca safrTxe momdinareobs refleqsuri moqmedebidan, an mZinare 
pirovnebisgan, an Tundac cxovelisgan, aucilebeli mogerieba mainc arsebobs. 
418 Koch Burkhard, Prinzipientheorie der Notwehreinschraenkungen, 104 ZStW 785, 790 (1992); ix.  
Kremnitzer  Mordechai , dasax.naSr., (1983), gv. 183. 
419 ix. Roxin Claus, Sozialethische Einschraenkungen des Notwehrrechts, 93 ZStW 68, 71, 76 (1981).  
420 ix.  Koch Burkhard, dasax. naSr., 1992, gv. 796;  Kuehl Kristian, Notwehr und Nothilfe, 1993 JuS 177, 
181; Roxin Claus, dasax. naSr., 1981, gv 76.  
421 Actio illicita in causa aris samarTlebrivi doqtrina, romelic niSnavs ”sakuTari dacvis 
winapirobebis gamowvevas”. 
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saerTod ar eqneboda mogeriebis ufleba. sinamdvileSi, is piri, 
romelic Tavs aucilebeli mogeriebis mdgomareobaSi Caiyenebs, 
sargeblobs an SezRuduli aucilebeli mogeriebis uflebiT, an 
saerTod kargavs am uflebas misi braleulobis xarisxis mixedviT. 
magaliTad, rodesac piri ganzrax Caiyenebs Tavs aseT situaciaSi, 
maSin mas ar eqneba aucilebeli mogeriebis ufleba, xolo 
gaufrTxileblobis SemTxvevaSi eqneba SezRuduli ufleba. es niSnavs 
rom, amgvari SemTxvevebis regulirebisas samarTali aucilebeli 
mogeriebis erT-erT safuZvlad miiCnevs samarTlebrivi wesrigis 
dacvas.422  

maSasadame, aucilebeli mogerieba eyrdnoba or safuZvels: 
avtonomiis dacvasa da samarTlebrivi wesrigis dacvas. aucilebeli 
mogeriebis gamarTleba da misi winapirobebi ara mxolod unda 
Seesabamebodes am safuZvlebs, aramed unda warmoadgendes am 
safuZvlebis gamoxatulebas.423 

aucilebeli mogeriebis pirveli safuZveli aris avtonomiis dacva, 
romelic gulisxmobs dazaralebulis kanonieri interesebis dacvas 
xelyofisagan. avtonomiis dacva winapirobad ar moiTxovs 
Tavdamsxmelis braleulobas. meore safuZveli aris samarTlebrivi 
wesrigis dacva. cxadia, rom Tavdasxma unda xelyofdes samarTlebriv 
wesrigs. aucilebeli mogerieba ar aris sasjelis Canacvleba. 
Sesabamisad, am Tvalsazrisidan gamomdinare, ar aris aucilebeli, 
Tavdamsxmelis qmedeba iyos danaSauli. samarTlebrivi wesrigis dacva 
niSnavs, upirveles yovlisa, marTlsawinaaRmdego qmedebis prevencias. 
Sesabamisad, Cven moviTxovT adamianis nebelobiTi qmedebis 
arsebobas.424  

 fizikuri uneblioba qmedebas ar warmoSobs. Sesabamisad, am dros 
ver visaubrebT aucilebeli mogeriebis mdgomareobaze. msgavsi 
situaciaa, rodesac safrTxe momdinareobs pirisgan, magram ara 
qmedebidan. magaliTad, siamis tyupebis gancalkeveba moiTxovs erTis 
mokvdinebas, raTa meorem icocxlos. aseT SemTxvevaSi, SeiZleba 
visaubroT mxolod ukidures aucileblobaze.425 subieqturi elementis 
arseboba aucilebelia qmedebis marTlwinaaRmdegobis dasadgenad.426 
amis gamo, marTlsawinaaRmdego qmedebis Tavidan acileba 
samarTlebrivi wesrigis dacvis mizniT gulisxmobs iseTi qmedebis 
Tavidan acilebas, romelsac axlavs subieqturi elementi, maT Soris 
gaufrTxilebloba. vinaidan gamamarTlebel garemoebaSi Cadenili 
xelyofisas (Tavdasxmisas) gamoiricxeba qmedebis marTlsawinaaRmdego 

                         
422 ix. Roxin Claus, dasax. naSr., 1981, gv. 76, 85;   
423 ix.  Schwabe Juergen, Grenzen des Notwehrrechts, 1974 NJW 670; Roxin Claus, dasax. naSr., 1981, gv. 
70.  
424  Kremnitzer Mordechai and  Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv. 7. 
425 ix. The position of  Re Brook L.J. in 4 All E.R. 1051 (2000) (siamis tyupi bavSvebis saqme).  
426  Fletcher George P.,  dasax.naSr., (1973), gv. 476, 554;   Eser Albin, Justification and Excuse, 24 Am. J. 
Comp. L. 621, 626 (1976).  
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xasiaTi, aseTi qmedebis mogerieba ar daiSveba. am SemTxvevaSi 
pasuxismgeblobis gamomricxveli garemoeba gamonaklis SemTxvevaSi 
SeiZleba, iyos sapatio.  

Semdegi ganxilvis Temaa sakiTxi imis Sesaxeb, Tavdamsxmeli aseve 
unda moqmedebdes Tu ara braleulad. SeiZleba iTqvas, rom 
samarTlebrivi wesrigis dacva, rogorc aucilebeli mogeriebis 
safuZveli, gulisxmobs marTlsawinaaRmdego qmedebis Tavidan 
acilebas. magram ar aris savaldebulo es qmedeba Cadenili iqnas 
braleulad. braleuloba niSnavs piris gasakicxaobas 
marTlsawinaaRmdego qmedebis CadenisTvis. Sesabamisad, braleuloba 
gulisxmobs, rom Cadenili unda iqnas marTlsawinaaRmdego qmedeba. 
Tumca, braleulobam gavlena SeiZleba iqonios qmedebis saSiSroebis 
(umarTlobis) xarisxze, is ver uaryofs mas. braleulobas erTi 
funqcia aqvs danaSaulis SemadgenlobaSi – is amarTlebs sasjelis 
Sefardebas. am argumentis mixedviT, Tavdamsxmeli piris braleuloba 
ar aris aucilebeli mogeriebis aucilebeli winapiroba. aucilebeli 
mogeriebisas marTlzomieri qmedeba upirispirdeba 
marTlsawinaaRmdego qmedebas.427  

amgvari midgoma SeiZleba gamarTlebuli iyos, rodesac ar 
arsebobs iseTi alternativa, rogoric aris ukiduresi aucilebloba. 
magaliTad, aviRoT inglisisa da kanadis magaliTi, romlebic ar 
cnoben ukidures aucileblobas sisxlis samarTalSi.428 inglisuri da 
kanaduri samarTlis mixedviT, aucilebeli mogerieba moiTxovs 
mxolod ukanono xelyofis arsebobas. es SesaZlebelia maSinac ki, 
rodesac Tavdamsxmels ar gaaCnia subieqturi elementi, maT Soris 
gaufrTxilebloba, Tundac saerTod braleuloba.429 siamis tyupebis 
SemTxvevaSi, zogierTi Sexedulebis mixedviT, siamis or tyups Soris 
kavSiri, romelic erT-erT maTgans emuqreba, warmoadgens erTis 
Tavdasxmas meoris sicocxleze. vinaidan adgili ar hqonia erTi 
wyvilis mier “qmedebis” Cadenas, am pozicias Sedegad  mosdevs is 
daskvna, rom aucilebeli mogerieba winapirobad “qmedebis” 
arsebobasac ar moiTxovs. es Teoria mdgomareobas afasebs 
dazaralebuli mxaris Tvalsazrisidan. is aucilebeli mogeriebis 
kategoriaSi aqcevs nebismier situacias, romelic emuqreba pirovnebis 
kanonier interesebs.430 

statiis  avtorebi aRniSnaven, rom es midgoma, SeiZleba, logikuri 
iyos da SesaZlebelia, savaldebuloc – iseT samarTlebriv sistemaSi, 
romelic ar aRiarebs ukidures aucileblobas. aseT SemTxvevaSi, 

                         
427 Roxin Claus, dasax. naSr., 1981, gv. 535-39, 558. 
428 inglisuri samarTlis Sesaxeb ix. London Borough of Southwark v. Williams & Another, 2 All 
E.R. 175 (C.A. 1971). kanaduri samarTlis Sesaxeb ix. Perka et al. v. The Queen, 14 C.C.C. (3d) 385, 
397 (1985); R. v. Ruzic, 153 C.C.C. (3d) 1 (2001).  
429  inglisur samarTalze ix.  Smith John and  Hogan  Brian, Criminal Law 258 (9th ed., London 
1999). kanadur samarTalze ix.  Don Stuart, Canadian Criminal Law 475 (4th ed., Scarborough 2001).  
430  Rogers Jonathan, Necessity, Private Defence and the Killing of Mary, 2001 Crim. L. Rev. 515, 525.  
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aucilebeli mogerieba iTavsebs rogorc sakuTar, ise ukiduresi 
aucileblobis rols. sxva sityvebiT, aucilebeli mogerieba moicavs 
ukidures aucileblobas. amis miuxedavad, iseT sistemebSi, romlebic 
cnoben ukidures aucileblobas, rogorc pasuxismgeblobis 
gamomricxvel garemoebas, SesaZlebelia arsebobdes gansxvavebuli 
midgoma.  

aucilebeli mogerieba icavs dazaralebulis kanonier interesebs 
da samarTlebriv wesrigs, maSin roca ukiduresi aucilebloba _ 
mxolod safrTxeSi myofi piris kanonier interesebs. Sesabamisad, 
SemTxvevebi, roca adgili ar aqvs samarTlebrivi wesrigis dacvas, 
ganxiluli unda iqnas ukiduresi aucileblobis konteqstSi.431  

aucilebeli mogeriebis pirobebi ganxiluli unda iqnas ara 
mxolod garegani gamovlinebis konteqstSi (magaliTad, erTi piris 
Tavdasxma meoreze), aramed misi namdvili bunebis gamokvleviT, 
romelic aseve moicavs moqmedi piris subieqtur mdgomareobas, 
samarTlebrivi wesrigis dacvis perspeqtividan gamomdinare. 
Sesabamisad, sawyisi wertilia aucilebeli mogeriebis tipuri 
magaliTis (romelSic xdeba dazaralebulis kanonieri interesebis da 
aseve samarTlebrivi wesrigis dacva) Sedareba mxolod kanonieri 
interesebis dacvis magaliTTan (arabraleuli Tavdasxmis mogerieba). 
aucilebeli mogeriebis tipur SemTxvevaSi ara mxolod adgili aqvs 
marTlsawinaaRmdego Tavdasxmis mogeriebas, aramed mesiji miewodeba 
agresors da sxva potenciur agresorebs, rom samarTaldamcavi 
organos aryofnis SemTxvevaSi nebismier kerZo pirs aqvs ufleba 
moigerios agresia.432 

aucilebeli mogeriebis prevenciuli funqcia ormagia: erTis mxriv 
xdeba konkretuli damnaSavis Sekaveba misi Tavdasxmis mogeriebis 
gziT, da, meores mxriv, potenciur damnaSaveebs miewodebaT mesiji, rom 
maTi kriminaluri saqmianoba SeiZleba aRkveTili iqnas ara mxolod 
saxelmwifo organoebis (romlebic, rasakvirvelia, yvelgan ver 
iqnebian, sadac ki danaSauli xdeba), aramed Tavdasxmis msxverpli 
moqalaqeebis mier, romlebic imyofebian danaSaulis Cadenis adgilas, 
aseve nebismieri piris mier, romelic iq imyofeba.433   

rasakvirvelia, SeiZleba imis mtkiceba, rom braleulobis 
ararseboba ar abaTilebs qmedebis marTlsawinaaRdego xasiaTs, magram 
braleuloba aris dasjadobis aucilebeli winapiroba. sisxlis 
samarTlebriv sasjels Tavisi miznebi gaaCnia. sasjelis miznebia 
individualuri da zogadi prevencia. saeWvoa, rom specialuri da 
zogadi prevenciis sajaro interesi ganxorcieldes arabraleuli 

                         
431  Kremnitzer Mordechai  and  Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv. 8  
432 iqve, gv. 9. 
433 Kremnitzer Mordechai , dasax. naSr., (1983), gv. 190.  
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piris mier kanonsawinaaRmdego qmedebis Cadenis Tavidan acilebiT.434 
ufro metic, samarTlebrivi wesrigis darRvevis xarisxi ufro 
naklebia arabraleuli xelyofisas, magaliTad, rodesac es Cadenilia 
sulierad daavadebuli piris mier. fsiqikurad daavadebuli piris 
gancalkeveba qmedebis normatiuli xasiaTisgan sul sxva Sinaarss 
aZlevs samarTlebrivi wesrigis darRvevas, vidre Seracxadi piris mier 
imave qmedebis Cadena. sulierad daavadebuli piris mier Cadenili 
qmedeba waagavs subieqturi mxaris gareSe Cadenil qmedebas. 
Sesabamisad, samarTlebrivi wesrigis dacvis principi srulad ar 
realizdeba, rodesac vaxdenT arabraleuli qmedebis prevencias. 
vinaidan aucilebeli mogerieba SesaZlebelia  mxolod maSin, roca 
orive winapiroba saxezea, Sesabamisad, aucilebel mogeriebas ar aqvs 
adgili, rodesac xelyofas Cadis sulierad daavadebuli piri. 
nebismieri sxvagvari midgoma moiTxovda xelovnuri gansxvavebis 
gakeTebas. 

aviRoT dauZleveli impulsis magaliTi, romelic zogjer 
saerTod gamoricxavs qmedebas, zogjer subieqturi elementis 
arsebobas, xolo zogjer ki  _ moqmedi piris braleulobas. qmedebis 
subieqturi mxarisa da samarTlebrivi wesrigis dacvis mosazrebidan 
gamomdinare, statiis avtorTa azriT, msgavsi SemTxvevebi 
samarTlebrivad msgavsad unda daregulirdes. Sesabamisad, Tu 
aucilebeli mogerieba ar gveqneba im SemTxvevaSi, sadac adgili ar 
aqvs qmedebas, an Tu qmedeba Cadenilia yovelgvari subieqturi 
elementis gareSe – rogorc amas j. fletCeri fiqrobs, logikuria, 
rom igive midgoma gaviziaroT mesame SemTxvevaSi, rodesac ar 
arsebobs piris braleuloba. vinaidan aucilebeli mogerieba SeiZleba 
arsebobdes maSin, roca saxezea orive safuZveli, da gansakuTrebiT, 
samarTlebrivi wesrigis dacva, maSin moqmedi piris braleuloba aris 
aucilebeli mogeriebis savaldebulo winapiroba. arabraleulobis 
SemTxvevaSi Cven SegviZlia vilaparakoT ukidures aucileblobaze da 
ara aucilebel mogeriebaze.435 

saboloo jamSi, statiis avtorebi Tvlian, rom aucilebeli 
mogerieba iTxovs Tavdamsxmelis braleulobas. mogerieba SeiZleba 
ganxorcieldes mxolod im qmedebebis mimarT, romlebic srulad 
xelyofen samarTlebriv wesrigs, – rodesac arsebobs rogorc 
individualuri prevenciis, aseve yvela potenciuri agresoris 
gafrTxilebis sajaro interesi. Sesabamisad, aucilebeli mogeriebis 
arsebobisas, momgerieblis moqmedebebi ar aris SezRuduli mxolod im 
qmedebebiT, romlebic mas mxolod realurad daicaven “Schuzwehr”, 
aramed mas SeuZlia ganaxorcielos gonivruli dacvis saSualebebi, da 

                         
434 Bertel Christian, Notwehr Gegen Verschuldete Angriffe, 84 ZStW 1, 11 (1972); Kremnitzer Mordechai, 
dasax. naSr., (1983) gv. 195;  Jescheck Hans-Heinrich  and Weigend Thomas, Strafrecht Allgemeiner Teil, 
5 Auflage 357 (Berin 1996), gv.  345.  
435  Kremnitzer Mordechai and Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv. 9. 
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maT Soris qmedebebi, romlebic kontrSetevas ganasaxiereben 
“Trotzwehr”.436 

amasTan, rogorc wesi, ar arsebobs ukan daxevis movaleoba 
braleuli Tavdasxmis SemTxvevaSi, vinaidan aucilebeli mogerieba 
gamiznulia potenciuri Tavdamsxmelebis Sesakavebladac. Tu 
momgeriebels movTxovT ukan daxevas, maSin Tavdamsxmels vaZlevT 
ukanono uflebas, daeuflos garkveul areals da aukrZalos iq 
Sesvla kanonmorCil moqalaqeebs. es ar iqneba Sesabamisi sisxlis 
samarTlis mizanTan, romelic mSvidobis da uSiSroebis dacvas 
gulisxmobs.437 amiT aixsneba aucilebeli mogeriebis farTo xasiaTi. 
aucilebeli mogerieba am mxriv yvelaze SeuzRudavi pasuxismgeblobis 
gamomricxveli garemoebaa – ukidures aucileblobasTan da 
iZulebasTan SedarebiT.438  

is Teoria, romelic aucilebeli mogeriebis winapirobad ar 
moiTxovs Tavdamsxmelis braleulobas, mxolod pirovnebis avtonomiis 
dacvas Tu daefuZneba (dazaralebulis interesebis dacva, rogorc es 
aris ukiduresi aucileblobisas). am SemTxvevaSi imoqmedebs 
aucilebeli mogeriebis ufro SezRuduli ufleba, yovel SemTxvevaSi 
arabraleuli Tavdamsxmelis mimarT. am SemTxvevebSi momgeriebelma 
unda SearCios dacvis saSualebebi, romlebic warmoadgenen “Schuzwehr”-
s da ara “Trotzwehr”-s. sxva sityvebiT rom vTqvaT, momgeriebelma unda 
imoqmedos mxolod im meTodiT, romelic realurad uzrunvelyofs mis 
dacvas.439 Sesabamisad, Tu piri Tavs icavs arabraleuli xelyofisagan, 
maSin mas SeiZleba, moeTxovos, daTmos naklebi mniSvnelobis 
interesebi. magaliTad, is ganze unda gadges da gaataros agresori, 
aseve Seeguos mcire dazianebebs, magaliTad, xelis kvras. Aaseve, 
SesaZlebelia, arsebobdes ukan daxevis seriozuli moTxovna, romelic 
warmoadgens ara aucilebel mogeriebaze uaris Tqmas, aramed safrTxis 
gonivrul acilebas. momgeriebels SeiZleba moeTxovos ukan daxeva, Tu 
es safrTxes ar uqmnis mis sicocxles an janmrTelobas.440 am Teoriis 
mixedviT, aucilebeli mogeriebis ufleba ar aris erTferovani, aramed 
icvleba situaciis mixedviT, braleuli xelyofisas is farToa da ar 
arsebobs ukan daxevis movaleoba,441 xolo arabraleuli xelyofisas 

                         
436 Jakobs Guenther, Strafrecht Allgemeiner Teil, 2 Auflage 419, (Berin 1991) , gv. 392; Jescheck & Weigend, 
dasax. naSr., (Berin 1996) gv. 343.  
437 Ashworth, Andrew J., Self-Defence and the Right to Life, 1975 Cambridge L.J. 282, 284; Kremnitzer  
Mordechai, dasax. naSr., (1983) gv. 178-79; Roxin Claus, dasax. naSr., 1981, gv. 553. sadac 
Tavdasxma xdeba gaufrTxileblobiT an Tavdamsxmelis naklebi braleulobiT, 
samarTlebrivi wesrigi naklebad irRveva. aseT SemTxvevebSi, aucilebeli mogeriebis 
farglebi ufro SezRudulia. 
438 Kremnitzer Mordechai  and Ghanayim Khalid,  dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004 , gv. 10  
439 Jescheck & Weigend, dasax. naSr., (Berin 1996) gv. 343, 345. 
440 Roxin Claus, dasax. naSr., 1981, gv.532, 539, 558. 
441 Sesabamisad, j. fletCeris midgomidan gamomdinare daskvna, romelic uaryofs 
proporciulobas da ukan daxevis movaleobas, Zalian farTo aucilebeli mogeriebis 
uflebas iZleva, romelic unda moiTxovdes Tavdamsxmelis braleulobas. 
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aucilebeli mogeriebis ufleba SezRudulia da arsebobs ukan daxevis 
movaleoba.442  

statiis avtorTa mosazrebiT, aucilebeli mogeriebas unda 
hqondes ufro mkafio definicia, romelic moicavs samarTlebrivi 
wesrigis darRvevis mkafio SemTxveevebs da romelic daadgens 
mogeriebis naklebad SezRudul uflebas. aseTi araorazrovani 
definicia ufro kargad daaregulirebs aucilebeli mogeriebis 
sxvadasxva SemTxvevebs. es definicia Zalian mkafio mesijs miawvdis 
momgeriebels mogeriebis farTo uflebis Sesaxeb da Tavdamsxmels, 
misi qmedebis SesaZlebeli Sedegebis Sesaxeb. ufro metic, didi 
msgavsebaa im pirs Soris, romelsac aklia savaldebulo subieqturi 
elementi (magaliTad, ver acnobierebs faqtobriv garemoebas an 
Sedegis dadgomis safrTxes) da arabraleul Tavdamsxmels Soris. 
garkveuli gagebiT, Tu CavTvliT, rom es ukanaskneli ar azianebs 
samarTlebriv wesrigs, maSin is piric, romelic sulieri daavadebis 
gamo ver aRiqvams sakuTari qmedebis xasiaTs, ver unda azianebdes 
samarTlebriv wesrigs. rasakvirvelia, es SemTxvevebi ufro hgavs 
erTmaneTs, vidre braleuli da arabraleuli Tavdamsxmelisa.443 aq 
mizanSewonili iqneba gamoviyenoT principi, romlis mixedviTac msgavsi 
SemTxvevebi msgavsad unda daregulirdes da Sesabamisad, es ori 
SemTxveva ganxiluli unda iqnas, rogorc ukiduresi aucilebloba. am 
SemTxvevaSi Cveulebriv imoqmedebs ukiduresi aucileblobis reJimi.444 
ukiduresi aucilebloba aris is relevanturi garemoeba, romelic 
unda gavrceldes yvela im SemTxvevebze, romlebic ver jdebian 
aucilebeli mogeriebis kvalifikaciaSi.445 

j. fletCeri mxars uWers aucilebeli mogeriebs iseT doqtrinas, 
romelic ar iTxovs Tavdamsxmelis braleulobas. Tavisi 
Tvalsazrisis sailustraciod mas mohyavs i. kantis “ficris 
magaliTi”. j. fletCeri wers:  

“sapatio garemoebebi warmoadgenen samarTlis ganviTarebis 
SedarebiT gviandel safexurs. Mme-18 saukuneSi, Tundac yvelaze 
mowinave moazrovne, rogoric iyo i. kanti, cdilobda gadaeWra 
pasuxismgeblobis problema ara sapatio garemoebebis saSualebiT, 
aramed Sesabamisi normis moqmedebis SezRudviT . .ø. e. w. ficris 
saqmeSi, Cveni intuicia gveubneba, rom ar unda daisajos piri, romelic 
moqmedebs sakuTari sicocxlis gadasarCenad.” Tu ratom, amis Sesaxeb 
i. kanti wers _ ar SeiZleba arsebobdes sisxlis samarTali, romelic 
sikvdiliT dasjis gemis CaZirvis Sedegad zRvaSi gariyuls, romelic 

                         
442 Kremnitzer Mordechai  and  Ghanayim Khalid,dasax.naSr., 39 Tulsa ,  L. Rev. 875, 2004 , gv. 10  
443Roxin Claus, dasax.naSr., 1981, gv. 540 (romlis mixedviTac, aucilebeli mogeriebis 
farglebi arabraleuli xelyofisas Zalian waagavs ukiduresi aucileblobis 
farglebs im SemTxvevaSi, roca Tavdamsxmels ar gaaCnia subieqturi elementi). 
444 Koch Burkhard, dasax.naSr.,  1992, gv. 794;  Schmidhaeuser Eberhard, Die Begruendung der Notwehr, 
1991 GA 97, 102.  
445 Kremnitzer Mordechai  and  Ghanayim Khalid, dasax.naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv. 11.  
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sakuTari sicocxlis gadasarCenad ficars sxvas waarTmevs. amis 
mizezia is, rom kanoniT dawesebuli sasjeli ver iqneba imaze mkacri, 
vidre sicocxlis safrTxe. amdagvari sisxlis samarTali ver iqneba 
efeqturi, vinaidan momavali safrTxe (sasikvdilo ganaCeni), romelic 
jer kidev bundovania, ver gadawonis aucdenel (daxrCoba) safrTxes.  

miuxedavad imisa, rom CaZiruli gemidan gadarCenili mezRvauris 
qmedeba aramarTlzomieria (usamarTloa), moqmed pirs gaaCnia 
subieqturi Tu personaluri imuniteti, romelic mas sasjels 
aacilebs. Sesabamisad, j. fletCeris mixedviT, am piris qmedeba waagavs 
sulierad daavadebuli piris qmedebas, romelic Sinagani zewolis 
gamo Cadis mavne qmedebas da amitom epatieba.  

i. kanti amtkicebda, rom im pirs, romelic ficars pirveli 
daeufla, unda hqondes ara mxolod piradi (sapatiebeli) ukiduresi 
aucileblobis ufleba, aramed aucilebeli mogeriebis ufleba 
Tavdamsxmelis winaaRmdeg. gansxvaveba imaSia, rom rodesac gariyuli 
mezRvauri moqmedebs piradi (sapatiebeli) ukiduresi aucileblobis 
farglebSi, da mainc, misi qmedeba aris marTlsawinaaRmdego, ficris 
Tavdapirveli mesakuTre uflebamosilia Tavi daicvas.446    

j. fletCeris arguments, romelic i. kantidan momdinareobs, 
statiis avtorebi  Semdegnairad ajameben: piri, romelic ficris 
Tavdapirvel mesakuTres ficars waarTmevs da Sesabamisad mis 
sikvdils gamoiwvevs, moqmedebs pasuxismgeblobis gamomricxveli 
subieqturi garemoebis qveS, rac dRevandel samarTalSi sapatiebel 
ukidures aucileblobas warmoadgens. aravis ar aqvs ufleba sakuTari 
sicocxle gadairCinos sxvisi sicocxlis fasad, Tu es ukanaskneli ar 
aris marTlsawinaaRmdegod moqmedi Tavdamsxmeli. xolo piri, 
romelic ficars Tavdapirvelad daepatrona sargeblobs aucilebeli 
mogeriebis uflebiT, aramarTlzomieri Tavdamsxmelis winaaRmdeg. 
vinaidan, j. fletCeris mixedviT, sulierad daavadebuli piris 
situacia utoldeba zRvaSi aRmoCenili mezRvauris situacias, piri 
romelic Tavs icavs sulierad daavadebuli piris Tavdasxmisagan, 
moqmedebs aucilebeli mogeriebis viTarebaSi.447  

aRniSnuli avtorebi, romlebic akritikeben j. fletCers, ar 
eTanxmebian i. kantis fletCeriseul gagebas da maTi azriT, i. kantis 
Teoria ar amyarebs aucilebeli mogeriebis amdagvar definicias. 
piriqiT, SeiZleba CavTvaloT, rom i. kanti moiTxovs Tavdamsxmelis 
braleulobas. upirveles yovlisa, unda aRiniSnos, rom Tavis 
leqciebSi,448 i. kanti gansxvavebas akeTebs im SemTxvevas, roca piri 
pirveli daeufla ficars, da im SemTxvevas Soris, roca ori piri 
erTdroulad uaxlovdeba ficars. 

                         
446 Fletcher George P., The Psychotic Aggressor - A Generation Later, 27 Isr. L. Rev.  (1993). gv.231-35. 
447  Kremnitzer Mordechai  and  Ghanayim Khalid, dasax.naSr., 39 Tulsa ,  L. Rev. 875, 2004, gv. 11  
448  Kant Immanuel, Part IV. Kant on the Metaphysics of Morals: Vigilantius's Lecture Notes, in Lectures on 
Ethics gv.279-80 (Peter Heath & J.B. Schneewind eds., Peter Heath trans., Cambridge U. Press 1997).  
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i. kanti wers: “rodesac raime nivTis dauflebazea damokidebuli 
ori adamianis sicocxle, saqme gvaqvs “nebadamrTveli” samarTlis 
normebis arsebobasTan. aqvs Tu ara ufleba pirs, sakuTari sicocxle 
gadairCinos sxvis xarjze, romelic ukve dauflebulia am nivTs? 
arasdros.  magram situacia icvleba, rodesac oridan  jer kidev arc 
erTi ar dauflebia am nivTs da orive cdilobs mis dauflebas. am 
SemTxvevaSi ar arsebobs erTis ufleba, aiZulos meore, Tumca ver 
SevakavebT maT Soris Zalis gamoyenebas. Tu daTmoba ar moxda, maSin 
orive daiRupeba, xolo universaluri kanonis mixedviT, Tundac erTi 
sicocxle unda iqnas SenarCunebuli. Sesabamisad, nebadamrTveli 
samarTlis mixedviT qmedeba SeiZleba uswrebdes uflebas. amis 
miuxedavad, pirvel SemTxvevaSi, pirs ar aqvs ufleba sakuTari 
sicocxle gadairCinos imis xarjze, vinc ukve dauflebulia ficars.” 

Sesabamisad, i. kanti uaryofs im Teorias, romelic sicocxlis 
safrTxis qveS myof pirs uflebas miscemda sakuTari sicocxle 
gadaerCina sxvisi sicocxlis xarjze. adamianis mkvleloba samarTals 
ewinaaRmdegeba, Tumca, pirs ver aiZuleb Tavi Seikavos sakuTari 
sicocxlis gadarCenisgan. Sesabamisad, is sisxlis samarTlis wesiT 
pasuxs ar agebs.  

sisxlis samarTlis pasuxismgeblobis daukisreblobis mizezi 
aris normis araefeqturoba. normas ar aqvs prevenciuli efeqti im 
pirisaTvis, romelic sikvdils moelis. adamianis sicocxlis xelyofa 
marTlsawinaaRmdego da braleuli qmedebaa, magram es ar isjeba: 
sxvisi sicocxlis xelyofa Zaladobis gziT (sakuTari sicocxlis 
gadasarCenad) ar aris arabraleuli qmedeba, magram amave dros is ar 
aris dasjadi.449Gpiris sisxlis samarTlis pasuxismgeblobisgan 
gaTavisuflebis mizezi ar gamomdinareobs sapatio garemoebidan. i. 
kantis mixedviT, “subieqturi patieba” ar gulisxmobs iseTi sapatio 
garemoebis arsebobas, romelic braleulobas ukuagdebs. patiebis 
cnebas kargad icnobda me-18 saukunis filosofia.450 i. kantis 
moZRvreba cxadad adgens, rom mkvleloba aris braleuli qmedeba. im 
SemTxvevebSi, rodesac pirs moelis myisieri sikvdili, kanoni ver 
aiZulebs adamians, Tavi Seikavos sakuTari sicocxlis gadarCenisagan, 
vinaidan “ moqmedi pirisaTvis SeuZlebelia kanonis damorCileba”. i. 
kantis midgomis swori ganmarteba aris is, rom aucileblobis 
mdgomareobaSi piri danaSaulis yvela elements axorcilebs, maT 
Soris braleulobas, magram is ubralod pasuxs ar agebs, vinaidan 
normas ar aqvs prevenciuli Zala. sasjelis SiSi aris zogadi 
prevenciis nawili, romelsac i. kantis Teoria ar iTvaliswinebs.451 

                         
449 Kremnitzer Mordechai  and  Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv. 12  
450 Kant Immanuel , Part II. Moral Philosophy: Collins's Lecture Notes, in Lectures on Ethics, 86-87 (Peter 
Heath & J.B. Schneewind eds., Peter Heath trans., Cambridge U. Press 1997); Menzer Paul, Eine Vorlesung 
Kants ueber Ethik, 81 (Berlin 1924). 
451 Byrd  Sharon B., Strafgerechtigkeit bei Kant in Festschrift fuer Lampert 137 (St. Ottilien 1990); Rosen Allen 
D., Kant's Theory of Justice 90, 104 (Cornell U. Press 1993); Schild Wolfgang, Anmerkungen zur Straf-und 
Verbrechensphilosophie Immanuel Kant in Festschrift fuer Gitter 831, 834 (Wiesbaden, 1995);  Byrd  Sharon 
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kantis mixedviT, aucilebeli mogeriebis mdgomareoba iZleva 
moqmedebis obieqtur uflebas. uflebis orgvari mniSvnelobis 
ganxilvisas i. kanti erTmaneTs uerTebs Zalis gamoyenebas obieqturi 
uflebis safuZvelze da obieqturi uflebis gareSe. 

Sesabamisad, SeiZleba i. kantis midgoma gavigoT ise, rom is 
moiTxovs moqmedi piris braleulobas. i. kantis mixedviT, “ficris 
saqmeSi”, piri, romelic sakuTar sicocxles gadaarCens sxvis xarjze 
axorcielebs danaSaulis yvela elements, braleulobis CaTvliT. 
aseTi piri marTlsawinaaRmdegod moqmedebs da mis winaaRmdeg 
SeiZleba gamoyenebuli iqnas aucilebeli mogerieba, rogorc 
“wmidaTwmida” ufleba. es ar gulisxmobs imas, rom i. kanti mxars 
dauWerda aucilebeli mogeriebis gamoyenebas arabraleuli 
Tavdamsxmelis winaaRmdeg, piriqiT, vinaidan i. kanti ar cnobs 
ukidures aucileblobas, SeiZleba vTqvaT, rom igi aRiarebda 
dazaralebulis mier sakuTari dacvis uflebas, magram specialuri 
gamomricxveli garemoebis qveS, romelic ar iqneboda “wmidaTwmida” 
aucilebeli mogerieba.452   

$ 3. xelyofis realuroba, mogeriebis aucilebloba, anu 
“gonivruli rwmenis” moTxovna 

qarTuli sisxlis samarTlis mixedviT, aucilebeli mogeriebis 
marTlzomierebis pirveli pirobis, xelyofis marTlwinaaRmdegobis 
ganxilvis Semdeg, SegviZlia, SevexoT marTlzomierebis meore pirobas, 
anu xelyofis realurobas.  

am pirobas sabWoTa periodis qarTul sisxlis samarTalSi 
xelyofis namdvilobas uwodebdnen da aseve miiCnevdnen aucilebeli 
mogeriebis marTlzomierebis erT-erT pirobad.  

 

 I. xelyofis realuroba qarTul sisxlis samarTalSi 

zogjer xdeba, adamiani imave mizniT moqmedebs, rogorc 
aucilebeli mogeriebis dros, e.i. cdilobs daicvas konkretuli 
samarTlebrivi interesebi, magram misi cda amaoa, radganac 
“Tavdasxma”, romelsac is “igeriebs”, namdvili ar aris, mxolod mis 
warmodgenaSi arsebobs. aseT “mogeriebas” sabWoTa sisxlis samarTali 
moCvenebiT mogeriebas uwodebs.453 moCvenebiTi mogerieba maSin gvaqvs, 
roca adamiani konkretuli samarTlebrivi interesebis dasacavad 

                                                                             
B., Kant's Theory of Punishment: Deterrence in its Threats, Retribution in its Execution, 8 L. & Phil. 151, 180 
(1989);  Hill Thomas E., Kant on Wrongdoing, Desert, and Punishment, 18 L. & Phil. 407 (1999); Hill Thomas 
E., Kant on Punishment: A Coherent Mix of Deterrence and Retribution?, 5 Jahrbuch fuer Recht und Ethik 291 
(1997); Klimchuk Dennis, Necessity, Deterrence, and Standing, 8 Leg. Theory 339, 345 (2002); Koriath Heinz, 
Ueber Vereinigungstheorien als Rechtfertigung staatlicher Strafe, 1995 Jura 625, 632;  Weinrib Ernest J., 
Deterrence and Corrective Justice, 50 UCLA L. Rev. 621, 633 (2002);  Wright R. George, Treating Persons as 
Ends in Themselves: The Legal Implications of a Kantian Principle, 36 U. Rich. L. Rev. 271, 285-89 (2002). 
452  Kremnitzer Mordechai and Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv. 13. 
453 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 87. 
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vnebas ayenebs meore adamians, romelic SecdomiT Tavdamsxmelad 
eCveneba, Tumca sazogadoebrivad saSiS xelyofas obieqturad adgili 
ar hqonia. amis kvalobaze, Tu subieqtis moqmedebaSi ar aris 
dadgenili konkretuli samarTlebrivi interesebis dacvis mizani, 
aseTi qmedeba sasamarTlom moCvenebiT mogeriebad ar unda CaTvalos.454 
moCvenebiTi mogeriebis sakiTxs exeba m. turavac da mohyavs magaliTic: 
a.-m mokla c., romelsac undoda a.-s mxolod SeSineba, Tumca 
momgerieblis warmodgeniT igi realur Tavdasxmas axorcielebda (e.w. 
moCvenebiTi mogerieba). aseTi SemTxveva ar warmoadgens aucilebel 
mogeriebas, vinaidan Tavdasxma ar iyo realuri, obieqturi, aramed 
mxolod momgerieblis warmodgenaSi arsebobda.455  

T. SavguliZe wers,456 rom konkretuli samarTlebrivi interesebis 
dacvis mizans, romelic moCvenebiT mogeriebas axlavs, ar SeuZlia 
TavisTavad misi sargebloba daasabuTos. moCvenebiTi mogerieba 
mimarTulia ara namdvili, aramed, moCvenebiTi Tavdasxmis winaaRmdeg. 
amitom, mas miaCnia,  rom zianis miyeneba moCvenebiTi mogeriebis 
viTarebaSi sazogadoebrivad saSiSi moqmedebaa.457 meores mxriv,  
moCvenebiTi mogeriebis viTarebaSi Cadenil qmedebas sazogadoebrivi 
saSiSroebis  Segneba ar axlavs da qmedebis ganzraxuloba yovelTvis 
gamoricxulia. qmedebis sazogadoebrivi saSiSroebis  Segnebis 
uqonloba moCvenebiTi mogeriebis dros ganpirobebulia faqtiuri 
SecdomiT. amitom, moCvenebiTi momgerieblis pasuxismgeblobis sakiTxi 
imisdamixedviT wydeba, miuZRvis Tu ara brali Seqmnili viTarebis 
mcdar SefasebaSi.458 

aseve udgebian moCvenebiTi mogeriebis sakiTxs mkvlevarebi 
Tanamedrove qarTul sisxlis samarTalSi. 

ganmartavs ra zemoT moyvenil magaliTs, m. turava Tvlis, rom 
moCvenebiTi Tavdasxmis momgeriebeli ar daisjeba mxolod im 
SemTxvevaSi, Tu Secdoma iyo misatevebeli. Tu Secdoma  miutevebelia, 
maSin igi daisjeba mxolod gaufrTxileblobisaTvis. xolo Tu 
Secdoma ar dauSvia da icoda, rom c. xumrobiT an SeSinebis mizniT 
daesxa Tavs, a.-s qmedebaSi iqneba ganzraxi mkvlelobis niSnebi.459 imave 
azrs aviTarebs o. gamyreliZe. igi ganmartavs, rom moCvenebiTi 
mogeriebis SemTxveva Secdomis principis mixedviT unda gadawydes. Tu 

                         
454 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 88. 
455 turava m., dasax. naSr., Tb., 2008, gv. 205. 
456 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 88. 
457 T. SavguliZes zusti ar hgonia m. iakuboviCis azri, TiTqos moCvenebiTi mogerieba 
moklebuli iyos saSiSroebas da amitom sisxlissamarTlebriv  pasuxismgeblobasac 
gamoricxavdes(ix. Якубович  М. И., Вопросы теории и практики необходимой обороны М., 1961, 
gv. 168).Nnamdvilad moCvenebiTi mogerieba ar aris moklebuli obieqtur saSiSroebas, 
radgan mis dros miyenebuli ziani gaumarTlebelia. 
458 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 89. 
459 turava m., dasax. naSr., Tb., 2008, gv. 205. 
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moCvenebiTi mogeriebis mdgomareobaSi myofs Secdoma ar epatieba, man 
pasuxi unda agos gaufrTxileblobisaTvis.460 

o. gamyreliZes aseve mohyavs iseTi saintereso magaliTi, roca 
SesaZlebelia Tavdasxma realuri iyos, magram Tavdamsxmeli 
moqmedebdes saTamaSo iaraRiT. vqTvaT, yaCaRi Tavs esxmis vinmes 
saTamaSo, uvargisi iaraRiT. aseT dros, Tu momgeriebeli daazianebs 
Tavdamsxmels, es iqneba aucilebeli mogerieba, radgan Secdoma 
iaraRis vargisianobaSi sapatio Secdomad unda CaiTvalos.461  

T. SavguliZe moCvenebiT mogeriebas ar miakuTvneben SemTxvevebs, 
roca adamiani realur sazogadoebrivad saSiS Tavdasxmas igeriebs, 
magram is scdeba xelmyofis pirovnebaSi, da  iseT  SemTxvevas, roca 
momgeriebeli Tavs icavs realuri xelyofisagan, oRond is scdeba, Tu 
ramdenad intensiuria Tavdasxma.462 

v. tkaCenko da n. paSe-ozerski uaryofdnen aucilebeli mogeriebis 
farglebis gadametebis SesaZleblobas moCvenebiTi mogeriebis 
viTarebaSi.463 T. SavguliZe  eTanxmeba maT mosazrebas iqidan 
gamomdinare, rom  Tuki aucilebeli mogeriebis viTareba ar arsebobs, 
arc misi farglebis gadameteba SeiZleba.464 Ees mosazreba CemTvisac 
sruliad misaRebi da naTelia. 

zogadad, aucilebeli mogeriebis marTlzomierebis pirobebis 
ganxilvisas, erT-erTi sirTule ukavSirdeba “moCvenebiT mogeriebas”. 
mraval qveyanaSi marTlmsajuleba gamarTlebas uqvemdebarebs 
Secdomis samarTlian xasiaTs: braldebuli mxolod maSin 
gamarTldeba, Tu mis Secdomas namdvilad hqonda adgili, Tu mas 
namdvilad sjeroda safrTxis arsebobis.465 zog qveyanaSi 
marTlmsajuleba ufro liberaluria, safrTxis arsebobis Taobaze 
Secdoma ar saWiroebs dasabuTebas.466 

kontinenturi evropis qveynebis iuristebi mkveTr zRvars avleben 
realursa da moCvenebiT Tavdacvas Soris. Aaucilebeli mogeriebis 
principebSi Cadebulia realuri msoflios konfliqtis mogerieba, 
konfliqtisa Tavdamsxmel da Tavdamcvel pirebs Soris. rodesac 
aucilebeli mogeriebis kriteriumebi dadis Tavdamsxmelis 
darwmunebulobamde (rogorc gadmocemulia modelur kodeqsSi), maSin 

                         
460 avtori ar eTanxmeba z. wulaias, romelic wers TiTqos: “mkvleloba moCvenebiTi 
mogeriebisas ganixileba aucilebeli mogeriebis farglebis gadacilebisaTvis 
pasuxismgeblobis saerTo wesis mixedviT.” (ix. z. wulaia, sisxlis samarTali, kerZo 
nawili, gv. 98.) 
461 gamyreliZe o., dasax. naSr., Tb., 2005, gv.  216. 
462 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 91-92. 
463 tiSkeviCi i., dasax. naSr., М, 1969, gv. 42; paSe-ozerski n., dasax. naSr., М., 1954; 
gv. 100; tkaCenko v., dasax. naSr., .М., 1979, gv. 12. 
464 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 94.  
465 pradeli J., dasax. naSr., 1999, gv. 214. 
466 inglisi _ saapelacio sasamarTlo, Williams-is saqme, 1987, 3 All. E.R. 411; kerZo 
sasamarTlo, Beckford-is saqme, 1998, A.C. 130, All. E.R. 425. 
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realuri konfliqti transformirdeba keTilsindisierebis da 
gonivruli varaudis problemad Zalis gamoyenebis dros.467  

II. mogeriebis aucilebloba, anu “gonivruli rwmenis” moTxovna 
anglo-amerikuli sisxlis samarTlis mixedviT 

anglo-amerikul sisxlis samarTalSi, xelyofis realuroba, 
rogorc aucilebeli mogeriebis marTlzomierebis calke piroba 
miRebuli ar aris, magram maSin, rodesac saubaria  piris “gonivrul” 
moqmedebaze, aq, Cemi azriT,  unda moiazrebodes, swored, xelyofis 
realurobis  piroba, anu is faqtori, ramdenad realurad aRiqvams 
momgeriebeli Tavdasxmas da, Sesabamisad, gamomdinare aseTi 
realurobidan sazRvravs, gonivruli iqneba Tu ara misi mxridan 
aucilebeli mogeriebis uflebis gamoyeneba konkretuli Tavdasxmis 
mosagerieblad; sxva sityvebiT rom vTqvaT, igi gansazRvravs aris Tu 
ara Tavdasxma imdenad realuri, rom saWiro gaxdes aseTi xelyofis 
SeCereba aucilebeli mogeriebis aqtiT.  

precedentebSi da kanonmdeblobaSi, rogorc wesi, Sesulia 
moTxovna maszed, rom braldebulma “gonivrulad” unda ifiqros, rom 
ukanono Zaladoba TiTqmis aucileblad moxdeba.Aan, rogorc aris 
naTqvami zogierTi Statis ssk-ebSi, magaliTad, niuiorkis da kentukis 
Statebisa, piri unda Tvlides, “rom adgili aqvs kanonsawinaaRmdego 
fizikuri Zalis gamoyenebas, an aseTi Zalis gamoyenebis realur 
muqaras.”Mmuqara unda iyos uSualo da pirdapiri. Tu gamoTqmulia 
muqara Zaladobis sxva dros aRsrulebaze, xolo adresati am muqarisa 
reagirebs amaze dauyovnebliv, klavs dammuqrebels, an ayenebs mas 
sxeulis dazianebas, maSin misi pasuxismgeblobis sakiTxi SeiZleba arc 
iyos gamoricxuli. saqme imaSia, rom Seqmnili  mdgomareobidan 
SeiZleba iyos gamosavali, romelic ar iqneba dakavSirebuli zianis 
miyenebasTan.468aq saWiroa aRiniSnos, rom zogierTi Statis 
kanonmdebeli, magaliTad texasis ssk-is (p. b. (1) $ 9.31),  ar Tvlis 
gamarTlebad fizikuri Zalis gamoyenebas mxolod sityvieri muqaris 
pasuxad.469  

aSS-is sisxlis samarTlis doqtrinaSi arsebul moTxovnaSi imis 
Sesaxeb, rom braldebulis mier safrTxis aRqma unda iyos gonivruli, 
Cemi azriT, sxva faqtorebis gonivrulad Sefasebis moTxovnasTan 
erTad, SeiZleba met-naklebad davinaxoT momgerieblis mier  realuri 
xelyofis arsebobis danaxvisa da misi gonivruli Sefasebis 
moTxovnac.  

                         
467 Флетчер Дж.,  А. В. Наумов А. В.,  dasax. naSr., Москва, Юристъ, 1998. gv. 347. 
468 Tumca yvelaferi damokidebulia konkretul situaciaze. Tu magaliTad, adamiani 
motacebulia da mas emuqrebian mkvlelobiT erTi kviris Semdeg,  maSin man, rogorc 
Cans, ar unda daicados  misTvis gamocxadebuli am vadis dadgomamde, TavdacvisTvis 
mas SeuZlia imoqmedos ufro adre Robinson Paul. Criminal Law Defenses , 1984. gv. 131.  
469  Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 158. 
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s. kadiSis avtorobiT gamocemul “danaSaulisa da 
marTlmsajulebis enciklopediaSi”, rodesac is exeba gonivrulobis 
moTxovnas, naTqvamia, rom gabatonebuli Sexedulebis mixedviT, 
braldebuls keTilsindisierad (anu namdvilad) da gonivrulad unda 
sjerodes, rom arsebuli situacia moiTxovs mogeriebas, anu is, rom 
safrTxe aris sakmarisad didi da sakmarisad realuri, rom es 
amarTlebs aucilebel mogeriebas.470 Eenciklopediis es ganmarteba 
kidev ufro gvimyarebs safuZvels imisas, vivaraudoT, rom 
mosalodneli safrTxis realurobis mxedvelobaSi miReba da masze 
dayrdnobiT “gonivrulad” moqmedeba, sworedac rom aucilebeli 
mogeriebis marTlzomierebis erT-erT piroba unda iyos.M 

maikl j. Aalenis avtorobiT gamocemuli sisxlis samarTlis 
saxelmZRvaneloSi  naTqvamia, rom  Tu braldebis mxarem daamtkica, 
gonivruli eWvis gareSe, rom ar arsebobda momgerieblis mxridan 
Zalis gamoyenebis aucilebloba, aucilebeli mogeriebiT kvalifikacia 
ar moxdeba. am wesidan gamonaklisi daiSveba, rodesac braldebuli 
daamtkicebs, rom is moqmedebda SecdomiT. pirveli SemTxveva aris is, 
rodesac ar aris aucilebeli Zalis gamoyeneba. magaliTad, v. aris d.-s 
megobari da igi Seipareba d.-s binaSi yaCaRis tansacmelSi gadacmuli. 
d. fiqrobs, rom is aris namdvili yaCaRi da klavs mas. momgerieblis 
mier gamoyenebuli Zalis gonivruloba unda Sefasdes im garemoebebis 
Suqze, romelTa arseboba swamda momgeriebels (ix. Williams 1984). 
rogorc lordi grifiti aRniSnavs gadawyvetilebaSi Beckford, “yvela 
Zaladobrivi danaSaulis aucilebeli niSania is, rom Zaladoba an 
Zaladobis muqara unda iyos ukanono”. zemoT moyvanil SemTxvevaSi, Tu 
d. iyenebs mxolod iseT Zalas, romelic gonivrulia im garemoebebSi, 
romelTa arseboba swamda momgeriebels, maSin momgeriebeli miznad ar 
isaxavs ukanono Zalis gamoyenebas da mas ar axasiaTebs Zaladobrivi 
danaSaulis subieqturi elementi. meore SemTxveva aris is, roca 
momgeriebeli Secdomas uSvebs ara Zalis gamoyenebis saWiroebis, 
aramed intensivobis Sefasebisas. magaliTad, bnel gasasvlelSi v. 
daxvdeba d.-s, romelic daumiznebs mas saTamaSo pistolets da 
mosTxovs fuls. d., romelic fiqrobs, rom iaraRi aris namdvili, 
iyenebs karates ileTebs da v.-s fatalur dartymas miayenebs Tavis 
areSi. mocemul kazusSi adgili hqonda Tavdasxmas, romelic 
amarTlebda garkveuli Zalis gamoyenebas v.-s winaaRmdeg. problema 
imaSia, rom d. Ffiqrobda, rom safrTxe iyo ufro didi, vidre es 
sinamdvileSi iyo da Sesabamisad gamoiyena meti Zala, vidre saWiro 
iyo arsebul garemoebebSi. aqac momgerieblis mier gamoyenebuli Zalis 
gonivruloba Sefasdeba im garemoebebis Suqze, romelTa arseboba 
swamda momgeriebels da ara sinamdvileSi arsebuli garemoebebis 
Suqze (ix. Scarlet, 1994) ganmartebuli saqmeSi (Wino 1996).471 zemoT 

                         
470 Kadish Sanford H., Encyclopedia of Crime and Justice ,t.3 (The Free Press, 1993), gv. 947. 
471 Allen  Michael J., dasax. naSr., Sixth Edition, 2001, OXFORD University Press, gv. 199. 
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moyvanil arc erT magaliTSi mniSvneloba ar aqvs, momgerieblis mier 
daSvebuli Secdoma iyo gonivruli Tu aragonivruli (ix. Williams), 
magram cxadia, rom rac ufro gonivruli iqneba Secdoma, metad 
savaraudoa, rom nafici msajulebi gaiziareben aucilebeli 
mogeriebis versias.Mmagram, Tu momgerieblis Secdoma gamowveuli iqna 
misi simTvraliT, maSin aucilebeli mogerieba saxeze aRar iqneba, imis 
miuxedavad, Tu ganzraxvis romel formas iTxovs kanoni mocemuli 
danaSaulis CadenisaTvis (ix. Grandy, O. Connor).472 

anglo-saqsur sisxlis samarTalSi, s. klarksoni da Hh. kitingic 
sainteresod miiCneven sakiTxs imis Sesaxeb, rogor gadawydeba sakiTxi 
im SemTxvevaSi, rodesac momgeriebels namdvilad, magram SecdomiT 
sjera, rom masze xorcieldeba Tavdasxma?473 adre fiqrobdnen, rom am 
SemTxvevaSi piri ganTavisufldeboda sisxlissamarTlebrivi 
pasuxismgeblobidan, Tu Secdoma iyo gonivruli.474 

amis miuxedavad, saqmeSi Williams Gladstone,475 saapelacio 
sasamarTlom daadgina, rom ar aris savaldebulo braldebulis 
Secdoma gonivruli iyos. amis nacvlad, braldebulis qmedeba unda 
Sefasdes mis warmodgenaSi arsebuli faqtebis mixedviT.476 Oatridge-is 
saqmeSi, saapelacio sasamarTlom daaskvna, rom nafic msajulebs unda 
ganexilaT braldebulis, romelic winaT ramdenjerme gaxda 
partnioris Zaladobis msxverpli, mcdari warmodgena faqtebis Sesaxeb, 
romelTa gamoc man daniT mokla partniori. 

sasamarTlom aRniSna, rom “ver gamoiricxeboda imis albaToba, 
rom braldebuls gulwrfelad sjeroda, rom gardacvlili im jerze 
namdvilad aRasrulebda sakuTar muqaras, Tumca es safrTxe 
faqtobrivad ar arsebobda.”477 

1993 wlis sisxlis samarTlis kanonis proeqti am Tvalsazriss 
iziarebs. mogeriebis dasaSvebi intensivoba damokidebulia 
garemoebebze, “romelTa arsebobac sjera momgeriebels.”478aucilebeli 
mogerieba iTvleba gamamarTlebel garemoebad. miuxedavad amisa, 
gamarTlebas SeiZleba adgili hqondes mxolod maSin, rodesac 
braldebuli faqtobrivad axorcielebs aucilebel mogeriebas. Tu 
braldebuli cdeba, da Sesabamisad, udanaSaulo piris interesebs 
xelyofs, maSin misi qmedeba ver gamarTldeba. magram am SemTxvevaSi, 

                         
472 Allen  Michael J., dasax. naSr., Sixth Edition, 2001, OXFORD University Press, gv. 200. 
473  Clarkson C.M.V. and  Keating  H. M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 306. 
474 Rose (1884) 15. 540, sadac braldebulma gasroliT mokla sakuTari mama, SecdomiT 
fiqrobda ra, rom es ukanaskneli apirebda dedisTvis yelis gamoWras ; Albert v. Lavin 
(1982). AC 546.  
475 Williams Gladstone, (1984) 78 Cr. App. R. 276.  
476 es aRiarebuli iyo Beckford-is saqmeSi, [1988] 1 A. C.  130.   
477 [1992] Crim. L.R. 205 at 206.  
478 Law Commission, Offences Against  the Person and General Principles, Law Com.  No. 218(1993), cl. 
27(1). 
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samarTali Tvlis, rom amgvari Secdoma abaTilebs gasakicxaobas da 
braldebuls epatieba.479  

samarTlis es midgoma, romelic patiobs yvela Secdomas, maT 
Soris aragonivruls, kiTxvis niSnis qveS eqceva.480davuSvaT, rom ori 
policieli xedavs pirovnebas avtomanqaniT. isini fiqroben, rom saqme 
aqvT saSiS borotmoqmedTan, romelic iZebneba, da romelic maT 
mokvlas ar moerideba gaqcevis mizniT. amitom pistoletebiT TiTqmis 
sasikvdilo dazianebas ayeneben am pirovnebas. SemdgomSi aRmoCndeba, 
rom dazaralebuli aris sruliad udanaSaulo. Williams-is saqmeze 
gadawyvetilebis mixedviT, policielebis qmedeba unda Sefasdes maT 
warmodgenaSi arsebuli faqtebis mixedviT. am safuZvelze, Tu 
davuSvebT, rom maT mier Zalis gamoyeneba ar iyo gadaWarbebuli, 
policielebi pasuxs ar ageben.481 isini fiqrobdnen, rom Zalis 
gamoyeneba iyo aucilebeli. es aris sakmarisi pasuxismgeblobis 
gamoricxvisaTvis. maT mier daSvebuli Secdoma rom yofiliyo 
gonivruli, - anu arsebuli faqtebidan gamomdinare, yvela gonier 
policiels hqonoda msgavsi azri, rom manqanaSi myofi pirovneba iyo 
Zebnili damnaSave da mis mier aucilebeli iyo Zalis gamoyeneba – Cven 
simpaTiiT ganvewyobodiT policielebis mimarT, dauSveblad 
miviCnevdiT maT gakicxvas da sisxlis samarTlebriv pasuxismgeblobas 
(Tuki, amJamad, mogeriebisas gamoyenebuli Zalis sakiTxs gverdze 
gadavdebT). Mmagram, Secdoma rom yofiliyo aragonivruli – maSin, 
rasakvirvelia, Cveni reaqcia iqneboda gansxvavebuli. Cven gavkicxavdiT 
policielebs aseTi Secdomis daSvebisTvis da CavTvlidiT, rom maT 
garkveul doneze pasuxi unda agon Cadenili qmedebebisaTvis. sxva 
sityvebiT rom vTqvaT, adre arsebuli moTxovna, rom momgerieblis 
Secdoma unda yofiliyo gonivruli, ara mxolod amsubuqebda imis 
mtkicebis tvirTs, namdvilad sjeroda Tu ara momgeriebels safrTxis 
arseboba, aramed, agreTve, asaxavda ufro siRrmiseul Sexedulebas 
piris braleulobis  dadgenis Taobaze.482 Williams-is saqmeze 
gadawyvetilebis gamo SeuZlebelia erTmaneTisgan ganvasxvavoT isini, 
vinc saqmis garemoebebis mxedvelobaSi miRebiT, gakicxvas mainc 
imsaxureben, da isini, vis patiebasac Cven visurvebdiT.483M 

mocemuli samagaliTo situaciebi, romlebic Cven zemoT 
ganvixileT, da romelsac qarTuli sisxlis samarTali xelyofis 

                         
479 ufro dawvrilebiT ixileT Uniake Tavi 2, sadac avtori ufro kompleqsurad 
aanalizebs gamarTlebasa da patiebas, obieqturi da subieqturi perspeqtividan 
gamomdinare. 
480  Clarkson C.M.V. and  Keating  H. M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 306. 
481 daaxlovebiT msgavsi ram moxda saqmeSi Finch and Jardine ( Unreported , Central Criminal 
Court, Octomber12-19, 1982). ix. agreTve  Waddington, “ ‘Overkill’ or ‘Minimum Force’ “[1990] Crim. L. 
R. 695.  
482 Clarkson C.M.V. and  Keating  H. M., dasax. naSr ., Fourth Edition,London, Sweet and Maxwell, 1998, 
gv. 307. 
483 iqve, gv. 307. 
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relurobis sakiTxs ukavSirebs, q. klarksons da h. kitings ganxiluli  
aqvT  “mogeriebis aucileblobis” pirobis qveS. Cemi azriT, amas 
mivyavarT daskvnamde, rom terminebi Tavdacvis saWiroebis “gonivruli 
rwmenis” moTxovna da “mogeriebis aucilebloba” azrobrivad erTsa da 
imaves unda niSnavdes, Tumca  maT sxvadasaxva avtori sxvadasxvagvarad 
xmarobs. saerTo jamSi ki, am ori sxvadasxva saxeliT mocemuli 
pirobis qveS, Cemi azriT, SegviZlia moviazroT qarTuli sisxlis 
samarTlisaTvis cnobili “xelyofis realurobis” piroba. amasTanave, 
anglo-amerikul sisxlis samarTalSi arsebuli aucilebeli 
mogeriebis marTlzomierebis pirobebis siRrmiseulad SeswavlisaTvis 
mizanSewonilad mimaCnia kidev ufro detalurad ganvixiloT 
“mogeriebis aucilebloba” da “gonivruli rwmenis” arsi. 

 
a) gonivruli rwmenis kriteriumi anglo-amerikul sisxlis 

samarTalSi 
Zalis gamoyenebis aucileblobis dros “gonivruli rwmenis” 

kriteriumi metad gavrcelebulia da Rrma fesvebi aqvs gadgmuli, 
rogorc saerTo, aseve statutur samarTalSi. is gaTvaliswinebuli 
iyo precedentebiT, jer kidev gasuli saukunis Sua da bolo xanebSi 
da axlac gamoiyeneba mraval TanamedroveTa mier, anu aSS-is 
reformirebuli ssk-ebiT.  

“gonivruli rwmena”- es aris rwmena “gonieri adamianisa” Zalis 
gamoyenebis aucileblobaSi, da ara konkretuli pirisa, romelic 
dafuZnebulia sinamdvilis subieqtur aRqmaze.484 

ramdenad aris gonivrulobis moTxovna mizanSewonili? garkveuli 
gagebiT, es SeusabamobaSi modis principTan, romlis mixedviT, sisxlis 
samarTlebrivi pasuxismgebloba ekisreba mxolod braleul pirs. 
moralurad gasakicxi braleuloba gulisxmobs, rogorc minimum im 
faqtebis codnas, romelic pirs pasuxismgebels xdis qmedebisTvis. Tu 
piri aragonivrulad, magram keTilsindisierad darwmunebulia, rom 
arseboben aucilebeli mogeriebis uflebis warmomSobi garemoebani, 
maSin is, am gagebiT, ar moqmedebs braleulad. is midgoma, romelic 
moiTxovs momgerieblis mxridan keTilsindisieri, da ara aucileblad 
gonivruli, darwmunebis arsebobas, iZleva saSualebas, rom TiToeuli 
adamiani ganisajos sakuTari keTilsindisieri darwmunebisa da 
braleulobis Sesabamisad. rogorc Mo. brausi amtkicebs, amdagvari 
midgoma morcxv adamians gansjida gabeduli adamianis Tanabrad. 
meores mxriv, aSkarad sasurvelia, rom adamianebma Seafason situacia 
obieqturad da Zala gamoiyenon mxolod maSin, rodesac situacia 
moiTxovs gonieri adamianisagan Zalis gamoyenebas. gonivrulobis 
moTxovna, aSkarad moiTxovs amdagvar dafiqrebas da TavSekavebas.485  

ras warmoadgens es “gonieri adamiani”? es aris erTgvari fiqcia. 
erT dros damkvidrebuli inglisur saerTo samarTalSi da iqidan 

                         
484 Козочкин И. Д., dasax. naSr,  Омега-Л.  2003, gv. 157. 
485 Kadish Sanford H., Encyclopedia of Crime and Justice , t. 3 (The Free Press, 1993), gv. 947. 
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gadmotanili amerikul samarTalSi. tradiciulad iTvleba, rom 
“gonieri piri”- es aris nebismieri Cveulebrivi Wkuis, fizikuri da 
fsiqikuri monacemebisa da misi msgavsi piri. mogeriebasTan mimarTebaSi 
es aris ufro xSirad mamakaci, maSinac ki, Tu Tavdasxmis obieqti 
gaxda qali. Dda  Tu es qali im moTxovnis Sesabamisad, rac moeTxoveba 
saSualod gonier adamians, TiTqos miaxlovebulia mamakacTan, maSin 
misi reaqcia Tavdasxmaze SeiZleba ganxiluli iyos, rogorc ara 
adeqvaturi.486  

amerikis SeerTebuli Statebis sasamarTlo praqtikaSi gvxvdeba 
SemTxvevebi, roca xdeba “gonieri adamianis” daxasiaTebis 
subieqtivireba. Aase magaliTad, CrdiloeT Ddakotis sasamarTlom 
aRniSna, rom “braldebulis moqmedeba unda ganixilebodes im piris 
TvalsazrisiT,  visi fizikuri da gonebrivi monacemebic msgavsia 
braldebulis monacemebisa, da romelic xedavs da romelmac icis is, 
rasac xedavs da rac icis braldebulma.”487 

zogierTi Statebis ssk-ebSic, magaliTad, kentukis da pensilvaniis 
StatebSi, gamoiyeneba subieqturi kriteriumi, romelic aRniSnavs, rom 
nebadarTulia Zalis gamoyeneba, romelic TviTon braldebulis 
warmodgeniT aris aucilebeli, raTa man daicvas sakuTari Tavi (muxli 
503.050 da $ 505) an sxva piri (mux. 503. 070 da $ 506).488 

aSS-Si modeluri ssk aviTarebs debulebas, romlis mixedviTac 
saWiroa mxolod im faqtebsa da garemoebebSi keTilsindisieri 
darwmuneba, romlebic aucilebeli mogeriebis uflebas warmoSoben 
(modeluri ssk && 3.04, 3.05). magram 3.09 (2) muxli adgens, rom Tu piris 
es rwmena efuZneba TviTimedovnebas an daudevrobas, maSin aucilebeli 
mogerieba ar gamoricxavs pasuxismgeblobas im danaSaulebze, 
romlebic TviTimedovnebiT an daudevrobiT SeiZleba iqnan Cadenili. 
Sesabamisad, Tu erTi piri moklavs meores keTilsindisieri, magram 
daudevari varaudis safuZvelze, momgeriebeli pasuxs agebs 
daudevrobiT Cadenili sicocxlis mospobisaTvis. Tanamedrove 
amerikuli kanonebi ufro metad tradiciul midgomas miuyvebian da 
iTxoven safrTxis gonivrulobas.489 

j. grumeris mixedviT, pirs subieqturad an obieqturad unda unda 
sjerodes, rom arsebobs myisieri safTxisagan Tavdacvis saWiroeba. 
amasTan erTad, misi varaudi unda iyos obieqturad gonivruli.490 

piri, romelic gulwrfelad, magram aragonivrulad Tvlis, rom 
aucilebelia Zalis gamoyeneba mocemul konkretul situaciaSi, umetes 
StatebSi, saeWvoa, rom gamarTlebuli iyos.491 magram Tu piri 
                         
486  Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv 157. 
487 State v.. Leidholm, 334 N. W 2d 811, 818 (N.D.1983). 
488 rogorc zemoT aRiniSna, aseTive pozicias emxroba sisxlis samarTlis modeluri 
kodeqsi, magram Statebis umravlesobam is mainc ar miiRo.  
489 Kadish Sanford H.,  Encyclopedia of Crime and Justice , t. 3. (The Free Press, 1993), gv. 947. 
490  Grumer Janet, Developments  in California  Homicide Law, 36 Loy. L.A. Rev. 1575, 2003, gv. 2  
491 Tumca ar aris gamoricxuli, rom igi ufro msubuqad iqnas dasjili. magaliTad 
ara rogorc mZime, aramed Cveulebrivi mkvlelobisaTvis. 
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gonivrulad, Tumca, SesaZlebelia, SecdomiTac ki Tvlis, rom 
aucilebelia gamoyenebul iqnas Zala, rogorc Cans, is ufro iqneba 
miCneuli, rom moqmedebda aucilebeli mogeriebis mdgomareobaSi.492 ase 
magaliTad, erTi adamiani SeiZleba gamarTlebuli iyos meores 
mkvlelobis gamo, romelic emuqreboda mas mokvliT da Caiyo jibeSi 
xeli TiTqosda pistoletis amosaRebad. SemdgomSi ki aRmoCnda, rom 
mas pistoleti ar hqonia da rom jibeSi xeli Caiyo cxvirsaxocis 
amosaRebad.493 

braldebuli mTlianad mxolod maSin gamarTldeba, Tu mas 
subieqturad sjera da obieqturad aris Tavdacvis saWiroeba.494 

obieqtivisturi midgomis momxrenic ki iZulebulni arian, aRiaron,  
rom arcTu iSviaTad, problemis gadasawyvetad aucilebelia 
gaTvaliswinebuli iyos subieqturi faqtoric. kerZod, iyo ki TviT 
braldebuli darwmunebuli Zalis gamoyenebis aucileblobaSi da Tu 
iyo, rogorSi?495  

aucilebeli mogeriebis Sesaxeb Tanamedrove samarTlis 
ganviTareba moxda ramdenime mimarTulebiT. sasamarTloebma 
gadaamuSaves da zog SemTxvevaSi gaafarToves “obieqturad 
gonivrulobis” standarti.496  aseve moxda imis gadaxedva, Tu ra saxis 
mtkicebuleba unda iqnas miRebuli, raTa dadgindes, rogor 
imoqmedebda braldebulis adgilas “gonieri adamiani.”497  

Sainteresoa, ganvixiloT  Tanamedrove debatebi namdvili da 
gonivruli varaudis moTxovnis irgvliv. aucilebeli mogeriebis 
testi moicavs subieqtur da obieqtur elementebs.498 es imas 
gulisxmobs, rom momgeriebeli namdvilad unda iyos darwmunebuli 
safrTxis arsebobaSi, da mis mier safrTxis aRqma gamarTlebuli unda 
iyos “gonieri adamianis TvalsazrisiT, romelic SeiZleba 
imyofebodes momgerieblis adgilas”.499 Tu momgeriebeli orive am 
winapirobas akmayofilebs, is gamarTldeba.500 

“Tu momgeriebeli subieqturad darwmunebulia, magram misi 
varaudi obieqturad aragonivrulia, maSin es aris “arasruli 
aucilebeli mogerieba”,501 momgeriebeli moqmedebs ganzraxvis gareSe 
da is pasuxs agebs gaufrTxileblobiT sicocxlis mospobisaTvis. 

                         
492 Козочкин И. Д., dasax. naSr., Омега-Л.  2003, gv. 158. 
493 La Fave W., Scott A. Op. cit. gv. 457. 
494 Grumer  Janet, dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv.2  
495 Козочкин И. Д.,  dasax. naSr., Омега-Л.  2003, gv. 158. 
496 ix. People v. Hardin, 85 Cal. App. 4th 625, 102 Cal. Rptr. 2d 262 (2000); People v. Romero, 69 Cal. App. 
4th 846, 81 Cal. Rptr. 2d 823 (1999); People v. Trevino, 200 Cal. App. 3d 874, 246 Cal. Rptr. 357 (1988).  
497 Sdr. Humphrey, 13 Cal. 4th 1073, 921 P.2d 1, 56 Cal. Rptr. 2d 142 saqmesTan Romero, 69 Cal. App. 4th 
846, 81 Cal. Rptr. 2d 823.  
498 Grumer Janet, dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 5. 
499 Humphrey, 13 Cal. 4th at 1083, 921 P.2d at 6-7, 56 Cal. Rptr. 2d at 148 (citirebuli: People v. McGee, 
31 Cal. 2d 229, 238, 187 P.2d 706 (1947)).  
500  McGee, 31 Cal. 2d 229, 187 P.2d 706.  
501 Humphrey, 13 Cal. 4th at 1082, 921 P.2d at 6, 56 Cal. Rptr. 2d at 147-148. 
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aSS-is sisxlis samarTlis doqtrinaSi arsebobs subieqturi 
testi, romelic realur darwmunebas asabuTebs. Eam testis arsi imaSi 
mdgomareobs, rom mkvlelobis saqmeebze, aucilebeli mogeriebis 
subieqturi elementi moiTxovs, rom braldebuli keTilsindisierad 
iyos darwmunebuli safrTxis realurobaSi502 da rom mogerieba 
efuZnebodes mxolod am darwmunebas.503 am dros mxedvelobaSi miiReba 
braldebulis maxasiaTebeli garemoebebi da misi fsiqikuri 
mdgomareoba.504 AaseT dros moiTxoveba faqtobrivi mtkicebuleba, 
romelic realur rwmenas adasturebs. aucilebeli mogeriebis 
dasadgenad braldebuli valdebulia, daamtkicos Tavisi realuri 
fsiqiuri mdgomareoba, raTa aCvenos, rom is darwmunebuli iyo 
mogeriebis saWiroebaSi. braldebuls aqvs ufleba, warmoadginos 
mtkicebuleba, romelic daamtkicebs, rom mas namdvilad eSinoda 
sakuTari sicocxlis mospobis.505 mtkicebuleba xasiaTis Sesaxeb, 
mesame pirebidan muqaris ganxorcielebis Sesaxeb, braldebulis 
fsiqikuri mdgomareobis Sesaxeb relevanturia, raTa damtkicdes 
momgerieblis darwmuneba safrTxis realurobaSi.506 saboloo jamSi, 
braldebulma unda warmoadginos mtkicebuleba, raTa daarwmunos 
nafici msajulebi, rom mas sjeroda sakmarisi safrTxis arseboba, 
romelic mas aZlevda fataluri Zalis gamoyenebis uflebas.507 

                        

subieqturi testis garda, aSS-is sisxlis samarTlis 
mkvlevarebisaTvis cnobilia agreTve gonivruli darwmunebulobis 
obieqturi testic. 

imis gansasazRvrad, gamarTlebulia Tu ara momgerieblis qmedeba, 
aucilebeli mogeriebis obieqturi da “gonivruli” elementi 
mxedvelobaSi Rebulobs gonieri adamianis moqmedebebs.508 Ees aris 
igive hipoTeturi “gonieri adamiani”, romlis standartsac sasamarTlo 
iyenebs mraval saqmeSi, romlebic deliqtur valdebulebebs da 
kontraqtebs exeba. imis dasadgenad, qmedeba aris Tu ara obieqturad 
gonivruli, Cven davsvamT kiTxvas: gonieri adamiani, imave garemoebebSi 
da imave codniT, romelic gaaCnia braldebuls, Tu moiqceoda 
imavenairad.509 

obieqturi testi efuZneba garegnul monacemebs. braldebulis 
qmedebebi ar fasdeba misi perspeqtividan, aramed gonieri adamianis 

 
502  In re Christian S., 7 Cal. 4th 768, 773, 872 P.2d 574, 576, 30 Cal. Rptr. 2d 33, 35 (1994).  
503 Cal. Penal Code 198 (West 1999 & Supp. 2002).  
504Humphrey, sadac miTiTebuli iqna, rom braldebulis xasiaTi, warsuli da 
ganwyobebi mxedvelobaSi unda yofiliyo miRebuli, raTa dadgeniliyo braldebulis 
keTilsindisieri da gonivruli darwmunebuleba misi sicocxlisaTvis saSiSi 
safrTxis arsebobaSi.  
505 People v. Davis, 63 Cal. 2d 648, 656, 408 P.2d 129, 133, 47 Cal. Rptr. 801, 805 (1965).  
506 People v. Minifie, 13 Cal. 4th 1055, 1067, 920 P.2d 1337, 1344, 56 Cal. Rptr. 2d 133, 139 (1996).   
507  People v. Minifie, 13 Cal. 4th 1055, 1066, 920 P.2d 1337, 1342-43, 56 Cal. Rptr. 2d 133, 138 (1996).  
508  People v.  Minifie, 13 Cal. 4th at 1065-66, 920 P.2d at 1342-43, 56 Cal. Rptr. 2d gv. 138. 
509 Humphrey, 13 Cal. 4th at 1082-83, 921 P.2d at 6, 56 Cal. Rptr. 2d gv 148. 
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gadasaxedidan, romelic mis adgilas imyofeba.510 magaliTad,  saqmeSi 
People v. Minifie, braldebulma Caidina mkvleloba, vinaidan fiqrobda, 
rom gardacvlili Surs iZiebda misi Tanagundelis mkvlelobisTvis.511 
sasamarTlom daadgina, rom obieqturi gonivrulobis testi 
gulisxmobs imas, Tu “rogor moeCvena arsebuli situacia 
braldebuls, da ara msxverpls”. es testi nafic msajulebs 
SesaZleblobas aZlevs, mxedvelobaSi miiRon braldebulis aRqmebi 
imis gansazRvrisaTvis, rogor moiqceoda gonieri adamiani. amas 
safuZvlad udevs is, rom “gamarTleba damokidebulia ara namdvili 
safrTxis arsebobaze, aramed mis gamovlinebebze, Tu rogor eCveneba 
es safrTxe braldebuls.”512 

si. klarksonis da h. kitingis azriT, obieqturi testis arseboba 
aucilebelia, magram  es testi mxedvelobaSi unda iRebdes 
momgerieblis konkretul Taviseburebebs, aseve mis winaistorias. 
sakiTxi unda daisvas imis Sesaxeb, aris Tu ara gonivruli, rom es 
pirovneba iyenebs aseT Zalas am situaciaSi.513  

j. grumeris naSromSi ganxilulia aseve aucilebeli mogeriebis 
obieqturi elementis individualizebis sakiTxi. gonivruloba zogadad 
izomeba imis mixedviT, Tu rogor moiqceoda gonieri adamiani 
braldebulis adgilas rom yofiliyo. sakiTxi ismeba imis Sesaxeb, Tu 
ramdenad SeiZleba mivakuTvnoT braldebulis codna, mis xelT 
arsebuli informacia da gamocdilebani gonier adamians, raTa 
SevafasoT, rogor moiqceoda is mocemul situaciaSi. Znelia, 
gavavloT zRvari imas Soris, rogor moiqceoda gonieri adamiani 
bandis wevris adgilas, da rogor moiqceoda gonieri bandis wevri.514 
am siZnelis miuxedavad, sasamarTloebi sakmaod didi yuradRebiT 
cdiloben zRvris moZebnas.515 

es problemuri sakiTxi kargad warmoCindeba saqmeSi People v. Romero, 
sadac braldebulma mokla mowinaaRmdege bandis wevri. sasamarTlom, 
ganacxada ra uari saqmeze eqspertis daskvnis saxiT daeSva 
profesoris Cveneba, romelic kargad icnobda samxreT amerikul 
kulturas, ZalaSi datova dabali instanciis sasamarTlos 
gadawyvetileba, romlis mixedviTac, Cveneba iyo “aSkarad 
irelevanturi”. kaliforniis uzenaesma sasamarTlom ZalaSi datova 

                         
510 Grumer Janet, dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 6. 
511  Minifie, 13 Cal. 4th at 1055, 920 P.2d at 1337, 56 Cal. Rptr. 2d gv.133. 
512 citireba gakeTebulia saqmidan People v. Clark (Tu braldebuli moklavs udanaSaulo 
pirs, magram im garemoebebis gamo, romlebic ise uCvenebda, TiTqos gonivrulad 
aucilebeli iyo mogeriebis ganxorcieleba, maSin es aris ara mkvleloba, aramed 
tragedia).  
513 Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998. 
gv. 307 
514 Grumer  Janet,  dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 6. 
515 ix. People v. Romero, sadac sasamarTlom daadgina, rom quCis moCxubarTa roli 
espanur (samxreT amerikul) kulturaSi ar iyo relevanturi imis dasadgenad, 
braldebuls namdvilad sjeroda Tu ara, rom sicocxle iyo myisieri safrTxis qveS.  
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pirveli instanciis sasamarTlos gadawyvetileba da miuTiTa, rom is 
ar apirebda “quCis gonieri moCxubris standartis” SemoRebas. 

saeqsperto mtkicebulebis dauSveblobis gadawyvetileba Romero-s 
saqmeSi winaaRmdegobaSi modis Minifie-is principTan, romelic nafic 
msajulebs saSualebas aZlevs, gamoiyenon braldebulis codna, 
gamocdileba da informacia imasTan dakavSirebiT, raTa dadgindes, 
fiqrobda Tu ara braldebuli, rom safrTxe iyo realuri.516 Minifie-is 
saqmeSi sasamarTlom miuTiTa, rom realurobis gansasazRvrad, mTavari 
iyo, Tu rogor esaxeboda arsebuli situacia braldebuls. 

daskvnis saxiT unda aRiniSnos, rom, rogorc Cans, anglo-amerikul 
sisxlis samarTalSi, aucilebeli mogeriebisas safrTxis realurobis 
Sefasebisas, eyrdnobian aucilebeli mogeriebis mdgomareobis 
subieqturi da obieqturi elementebis tests. Ees testi, erTis mxriv, 
subieqturad, moiazrebs  momgeriebelis namdvil darwmunebulobas 
safrTxis realurobaSi, da, meores mxriv, obieqturi midgomis 
TvalsazrisiT,  mis mier  safrTxis realurad aRqma gamarTlebuli 
unda iyos “gonieri adamianis” TvalTaxedvidan,  Tuki es ukanaskneli 
aRmoCndeboda momgerieblis adgilze. subieqturi testis dros 
mxedvelobaSi miiReba is garemobani, romelic damaxasiaTebelia 
braldebulisaTvis  da misi fsiqikuri mdgomareoba. Aam testis 
mixedviT, braldebulma unda warmoadginos yvelanairi mtkicebuleba 
imisa,  rom mas sjeroda imdenad sakmarisi safrTxis arsebobisa, rac 
mas miscemda Zalis gamoyenebis uflebas. rac Seexeba gonivruli 
darwmunebulobis obieqtur tests, igi efuZneba garegan parametrebs.Aam 
dros braldebulis qmedebebis Sefaseba unda moxdes  zogadad, 
gonieri adamianis  perspeqtividan  da ara TviT braldebulis 
Sexedulebidan gamomdinare. sabolood ki,  unda vivaraudoT, rom 
braldebuli mTlianad mxolod im SemTxvevaSi  gamarTldeba, Tu igi 
subieqturad  aris darwmunebuli Tavdacvis aucileblobaSi  da misi 
es darwmunebuloba gamyarebulia obieqturad, realurad arsebuli 
Tavdacvis saWiroebis garemoebebiT.  

rogorc zemoT ukve aRiniSna, im SemTxvevaSi, roca momgeriebeli 
subieqturad darwmunebulia safrTxis realurobaSi, magram misi 
varaudi obieqturad aragonivrulia, maSin es aris “arasruli 
aucilebeli mogerieba”, romelic arsobrivad qarTul samarTlaSi 
damkvidrebuli “aucilebeli mogeriebis farglebis gadacilebis” 
tolfasad unda ganvixiloT. Aam problemas ki naSromis V-e Tavi 
eZRvneba. 

 
b) mogeriebis aucilebloba 
rogorc am QqveTavis dasawyisSi ukve aRiniSna, miuxedavad 

terminologiuri sxvaobisa, “gonivruli rwmenis” moTxovna da 

                         
516 ix. Minifie, 13 Cal. 4th at 1068, 920 P.2d at 1334, 56 Cal. Rptr. 2d gv. 139. 
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“mogeriebis aucilebloba” azrobrivad erTsa da imaves, kerZod  
“xelyofis realurobis” pirobas aRniSnavs.  

“mogeriebis aucilebloba” gulisxmobs, rom pirs, romelic Tavs 
imarTlebs aucilebeli mogeriebis mdgomareobiT, unda sjerodes, rom 
mogerieba saWiro iyo.517 Tu sinamdvileSi es aris agresori, romelic 
cdilobs Tavisi agresia aucilebeli mogeriebis mdgomareobiT 
SeniRbos, maSin misi pasuxismgebloba ar gamoiricxeba.518 

maikl j. aleni “mogeriebis aucileblobaSi” gulisxmobs, rom 
mogeriebisas gamoyenebuli Zala ver gamarTldeba, Tu is ar iyo 
aucilebeli.  Tu braldebas surs, gaabaTilos dacvis mxaris versia 
aucilebeli mogeriebis Taobaze, man safuZvliani eWvis gareSe unda 
daamtkicos, rom momgerieblis mier gamoyenebuli Zala ar iyo 
aucilebeli im garemoebebSi, romelTa arsebobaSic momgeriebeli iyo 
darwmunebuli. miuxedavad amisa, ar aris aucilebeli Tavdasxma 
uSualod saxeze iyos, raTa momgeriebelma ganaxorcielos mogerieba. 
sakmarisia momgeriebeli varaudobdes Tavdasxmas da iyenebdes Zalas 
mis Tavidan asacileblad.519 Beckford-is saqmeSi lordma grifitma 
aRniSna Semdegi: ”pirs, romelsac imwuTierad SeiZleba Tavs daesxan, 
ar evaleba, daelodos pirvel dartymas an pirvel gasrolas. 
SesaZlebelia saqmis konkretul garemoebebSi gamarTldes pirveladi 
anu prevenciuli dartyma (mogerieba)”, anu pirs mieces ufleba imisa, 
rom pirvelma daartyas mowinaaRmdeges, radgan misgan momavali 
safrTxe gardauvalia.  Tumca, is safrTxe, romelsac momgeriebeli 
varaudobs, unda iyos sakmarisad myisieri da specifiuri (ix. Develin v. 
Armstrong) da gonivrulad ar unda iyos SesaZlebeli misi Tavidan 
acileba (ix. Fegan 1972) . 

inglisis sisxlis samarTalSi zogadi principi aris is, rom 
samarTali uSvebs Zalis gamoyenebas, romelic  gonivrulia im 
garemoebebSi, romelTa arsebobaSi braldebuli darwmunebuli iyo. 
magaliTad, Tu d. fiqrobda rom mas Tavs daesxnen sasikvdilo 
iaraRiT da man gamoiyena mxolod iseTi Zala, rac gonivrulad saWiro 
iyo Tavdasxmis mosagerieblad, maSin igi pasuxs ar agebs Zalis 
gamoyenebis Sedegebze. ar aqvs mniSvneloba, is Secda Tu 
aragonivrulad Secda.520 Cndeba SekiTxva: “iyo Tu ara Zalis gamoyeneba 
gonivruli im garemoebebSi, romelTa arsebobasac d. varaudobda. es 
aris SekiTxva, romelzec erTi gamonaklisis gareSe,521 pasuxi unda 
                         
517 Clarkson C. M.V. and  Keating  H.M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998. 
gv. 305. 
518 aucilebeli mogerieba saxeze ar iqneba, Tu braldebuli axorcielebs xelyofas, 
romelic gamarTlebulia misTvis ucnobi garemoebebis gamo. ix. Hogan B., “The Dadson 
Principle” (1989) Crim. L. R. 679 da Cristopher “Unknown Justification and the Logical Necessity of the 
Dadson Principle in Self Defense (1995)”.   
519  Allen  Michael J., dasax. naSr,. OXFORD University Press , sixth Edition, 2001, gv. 196. 
520Smith John and Hogan Brian, dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, 
Dublin,1996, gv. 259. 
521  Criminal Damage Act 1971, ( s. 5). 
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gascen naficma msajulebma an magistratebma. Tu d.-s mier Zalis 
gamoyeneba gonivruli iyo iseTi zianis misayeneblad, romelic iyo 
gonivrulad prognozirebadi, maSin d. gamarTldeba an epatieba, 
Tundac misma moqmedebam ufro meti ziani gamoiwvios. magaliTad, 
aviRoT is SemTxveva, roca d. SeeWideba p.-s, romelic cdilobs misTvis 
safulis warTmevas, p. gardaicvleba gulis SeteviT. am SemTxvevaSi 
masTan SeWideba iyo gonivruli, magram misi mokvla iqneboda 
aragonivruli. iTvleba, rom d.-s danaSauli ar Caudenia.522 

d.-s rwmena, rom is Cadis gonivrul qmedebas, SeiZleba 
mtkicebuleba iyos, magram ara imaze metis mtkicebuleba, Tu ra iyo 
gonivruli.523 lordma morisma aRniSna:  

“Tu saxezea xelyofa, romelic moiTxovs gonivrulobis 
farglebSi dacvis ganxorcielebas, maSin iTvleba, rom piri sizustiT 
ver gamoTvlis, Tu ra aris saWiro aucilebeli dacvis 
gansaxorcieleblad. Tu nafici msajulebi CaTvlian, rom aseT 
krizisul viTarebaSi pirma, romlis mimarT Tavdasxma ganxorcielda, 
gaakeTa is, rasac is gulwrfelad da instinqturad Tvlida saWirod, 
maSin es iqneba yvelaze naTeli mtkicebuleba, rom ganxorcielda 
gonivruli Tavdacva. nafic msajulebs mieTiTebaT, rom aucilebeli 
mogerieba, rogorc pasuxismgeblobis gamomricxveli garemoeba, 
mxolod maSin ar CaiTvleba dadasturebulad, Tu braldebis mxare 
daamtkicebs safuZvliani eWvis gareSe, rom is, rac braldebulma 
Caidina, ar warmoadgenda aucilebeli mogeriebis uflebis 
ganxorcielebas”.524   

mniSvnelovania, rom anglo-amerikuli  sisxlis samarTlis 
mixedviT gonivrulobis moTxovnis principi exeba ara marto 
aucilebel mogeriebas, aramed damnaSavis Sepyrobas da danaSaulis 
Tavidan acilebasac.  

zemoaRniSnuli saqmeebi exeboda aucilebel mogeriebas, magram 
igive principi vrceldeba danaSaulis Tavidan acilebis an damnaSavis 
Sepyrobis dros.525  

samarTlis es norma, romlis mixedviTac d.-s moqmedeba unda 
Sefasdes im faqtebis mixedviT, romelTa arsebobaSic is iyo 
darwmunebuli, mocemuli iqna gadawyvetilebaSi Gladstone Williams.526 

                         
522  Smith John and Hogan Brian, dasax. naSr., Eighth Edition,  Butterworths, London, Edinburgh, Dublin, 
1996, gv. 259. 
523 Scarlett (1993) 4 ALL ER 629, Scarlett – ma, rogorc Cans, mniSvnelovnad Secvala es wesi, 
magram Owino-s saqmeSi gadawyda, rom Scarlett-i ar cvlis samarTlis normas, romelic 
Camoyalibda Gladstone Williams-Si.  
524 Palmer v. R [1971] 1 All ER 1077 at 1078, PC, gamoyenebuli Shannon-Si (1980) 71 Cr App Rep 
192[1980] Crim LR 438 da White-Si [1987] 3 All ER 416. 
525  Smith John and   Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996, gv. 260. 
526 Gladstone Williams , (1984) 78 Cr App Rep 276, C A 
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SemdgomSi ganmeorebiT iqna gamoyenebuli saapelacio sasamarTlosa527 
da saxelwifo sabWos mier saqmeSi Backfordv. R. Williams. pirs bralad 
edeboda p.-s ganzrax sxeulis dazianeba. misi anu d.-s argumenti iyo 
is, rom is cdilobda winaaRmdegoba gaewia p.-saTvis, romelic Tavs 
daesxa q.-s. dasaSvebia is versia, rom p. kanonierad apatimrebda q.-s. 
nafic msajulebs miecaT direqtiva, rom Tu p. moqmedebda ukanonod, 
maSin d. pasuxs ar agebda mxolod im SemTxvevaSi, Tuki igi “gonivrul 
safuZvelze” fiqrobda, rom p. moqmedebda ukanonod. SemdgomSi 
CaiTvala, rom es direqtiva iyo araswori. d.-s mxareze arsebobda 
pasuxismgeblobis gamomricxveli garemoeba, Tundac mas hqonoda 
gulwrfeli TviTdajereba (qmedebis ukanonobis Sesaxeb – avt. Sen.), 
misi gonivrulobisda miuxedavad. sasamarTlom miuTiTa sisxlis 
samarTlis sarevizio komisiis rekomendaciaze: “saerTo samarTalSi 
arsebuli pasuxismgeblobis gamomricxveli iseTi garemoeba, 
rogoricaa aucilebeli mogerieba unda Seicvalos sakanonmdeblo 
debulebiT, romelic daadgens, rom pirs, sakuTari an sxva piris 
dasacavad SeuZlia gamoiyenos Zala, romelic gonivrulia iseT 
garemoebebSi, romelTa arsebobac pirs swams (rwmena, rom is icavs 
Tavis Tavs an sxva pirs). sasamarTlom daadgina, rom es debuleba 
ganasaxierebs saerTo samarTals, rogorc es mocemulia Morgan-is da 
Kimber-is saqmeebSi.528 U 

unda vivaraudoT, rom inglisis sisxlis samarTalSi  “mogeriebis 
aucileblobis” zogadi principi imaSi mdgomareobs,  rom samarTali 
dauSvebs Zalis gamoyenebas, romelic  gonivrulia im garemoebebSi, 
romelTa arsebobaSi braldebuli darwmunebulia. aseT SemTxvevaSi, 
igi Tavisufldeba pasuxismgeblobisagan, miuxedavad imisa,  rom man 
dauSva gonivruli Tu aragonivruli Secdoma, Tuki is am dros 
gulwrfelad moqmedebda da sjeroda Tavdacvis saWiroeba.  

 
 
g) xelyofis realurobis sakiTxi SotlandiaSi 
Sotlandiur sisxlis samarTalSi aucilebeli mogeriebisas 

xelyofis realurobis pirobas verc saxeldebiT da verc sxva 
azrobrivad msgavsi Sinaarsis mqone terminis arsebobiT ver vxvdebiT. 
aq, aRniSnuli problebis garSemo,  siRrmiseul diskusiebs da 
gansjebs adgili ar aqvs. Sotlandiuri sisxlis samarTalisG 
mkvlevarebi sakiTxis irgvliv mxolod magaliTis moyvaniT 
Semoifarglebian.529  Tu b. fiqrobs rom mas safrTxe Seeqmna a.-s 

                         
527 Jackson [1985]RTR 257; Asbury [1986] Crim LR258, CA; Fisher [1987] Crim LR334, CA; Beckford v. R 
[1988] AC 130, [1987] 3 All ER 425, SHC 315 PC. 
528  Smith John and  Hogan Brian, dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996, gv. 260. 
529 ix. Gordon Gerald H., Third Edition, dasax. naSr., W. Green, Edinburgh, 2001, gv. 325. 
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Tavdasxmis Sedegad, is ar kargavs mogeriebis uflebas, Tu misi 
varaudi iyo mcdari, magram gonivruli.530   

rogorc am magaliTis Sinaarsidan gamomdinareobs, unda 
vivaraudoT, rom DSotlandiuri sisxlis samarTalic inglisis 
sisxlis samarTlSi damkvidrebul “mogeriebis aucileblobas” 
gulisxmobs. Ees ki imas niSnavs,  rom pirs, romelic Tavs imarTlebs 
aucilebeli mogeriebis mdgomareobiT, gonivrulad unda sjerodes 
amgvari mogeriebis saWiroeba. aseT viTarebaSi SesaZlebelia  pirma 
sizustiT ver gamoTvalos, Tu ra aris saWiro aucilebeli dacvis 
gansaxorcieleblad, magram Tu man  gaakeTa is, rasac igi  
instinqturad Tvlida saWirod Tavis gadasarCenad, maSin es iqneba 
yvelaze naTeli mtkicebuleba, rom ganxorcielda gonivruli 
Tavdacva. Sesabamisad, gamodis, rom  Sotlandiuri sisxlis samarTlis 
mixedviT aseT pirs SeuZlia isargeblos aucilebeli  mogeriebis 
uflebiT.  

$ 4. xelyofis, anu safrTxis, imwuTieroba  

rogor qarTul, aseve anglo-amerikul samarTlis sistemaSi 
farTod aris ganxiluli xelyofis, anu safrTxis, imwuTierobis 
problema, romelic aseve warmoadgens aucilebeli mogeriebis 
marTlzomierebis erT-erT pirobas. SeiZleba iTqvas, rom orive 
dasaxelebul sistemaSi mocemuli aucilebeli mogeriebis 
marTlzomierebis pirobaTagan es erTaderTia, rodesac moxda rogorc 
terminologiuri, ise Sinaarsobrivi damTxveva am pirobebs Soris.  

zogadad, imwuTieri Tavdasxmis saSiSroebis niSani niSnavs, rom 
Zalis gamoyeneba moxdeba dauyovnebliv. Tavdamcveli ver moicdis. Ees 
niSani ganasxvavebs Tavdacvas Zalis aramarTlzomieri gamoyenebisagan 
ori SedarebiT dakavSirebuli mdgomareobis dros. gamafrTxilebeli 
dartyma Tavdamsxmelze iTvleba aramarTlzomier naadrev Zalis 
gamoyenebad, xolo dagvianeba da Tavdamsxmelis mier ukve warmatebiT 
Cadenili qmedebis Semdeg moqmedeba, Tavis mxriv, iTvleba 
aramarTlzomier dagvianebul Zalis gamoyenebad. marTlzomieri 
Tavdacva unda moxdes Tavis dros. 

gamafrTxilebli dartymis SemTxvevaSi Tavdamcveli varaudobs, 
rom misi mowinaaRmdege gegmavs masze Tavdasxmas da, albaT, amas 
ganaxorcielebs kidec, xolo amitom gonivrulia pirvelma daartya, 
vidre ucado, sanam sinamdvileSi Tavs dagesxmevian.  

Zalis naadrevi gamoyeneba iTvleba aramarTlzomierad 
saerTaSoriso samarTalSic, ramdenadac is aramarTlzomieria 
erovnuli samarTlis sistemebSi mTel msoflioSi. Zalis naadrevad 
gamoyeneba aramarTlzomieria imitom, rom is dafuZnebulia ara 
naTlad dasanax agresiis gamovlinebaze, aramed varaudze imis Sesaxeb, 
sarwmunod, rogor moiqceva esa Tu is piri momavalSi.531  

                         
530 Owens, H.M. Advocate,1946 J. C. 119, ix. t. I. par. 9.30; Jones v. H.M. Advocate 1989 S. C. C. R. 726.  
531 Флетчер Дж.,  А. В. Наумов А. В., dasax. naSr,. Москва, Юристъ, 1998, gv. 334-335. 
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I. xelyofis  imwuTieroba qarTul sisxlis samarTalSi 

sabWoTa periodis qarTul sisxlis samarTalSi aucilebeli 
mogeriebis viTarebis warmoqmnis erT-erT aucilebel pirobas 
sazogadoebrivad saSiSi xelyofis imwuTieroba warmoadgens. kanonSi 
pirdapiri miTiTeba amaze ar aris, magram igi TviT aucilebeli 
mogeriebis cnebis bunebidan gamomdinareobs. 

aucilebeli mogeriebis viTarebis arseboba mTlianad 
damokidebulia sazogadoebrivad saSiSi xelyofis imwuTierobaze. 
xolo TviTon es imwuTieroba TviT sazogadoebrivad saSiSi xelyofis 
dawyebisa da damTavrebis momentiT ganisazRvreba.532 

o. gamyreliZis mosazrebiT aucilebeli mogeriebis ufleba 
mxolod maSin warmoiSoba, Tu xelyofa amwuTieria, e.i. es-esaa 
iwyeba.533 xelyofis amwuTieroba imas rodi niSnavs, rom Tavdamcveli 
unda elodes rodis daiwyebs moqmedebas Tavdamsxmeli. petre I-is 
“samxedro artikulSi” naTqvamia: “Tavdamcveli pirvel dartymas ar 
unda elodos, Torem SeiZleba iseTi moxvdes, winaaRmdegobis Tavic 
aRar eqneso”.534 

                        

xelyofa SeiZleba imwuTierad CaiTvalos ara marto Tavdasxmis 
uSualod ganxorcielebis momentSi, aramed im droidan, rodesac 
xelyofis realuri safrTxe Seiqnma.535 

m. turavas mixedviT, xelyofis imwuTieroba gulisxmobs, rom igi 
unda iyos  UuSualod dawyebis procesSi, ukve dawyebuli an jer kidev 
mimdinare. Ees niSnavs imas, rom e.w. prevenciuli aucilebeli moegrieba 
ar aris nebadarTuli, radgan xelyofa ar aris imwuTieri.Aaseve 
imwuTieri ar aris damTavrebuli xelyofa. sadavoa, damTavrebulia Tu 
ara xelyofa da, Sesabamisad arsebobs Tu ara aucilebeli mogeriebis 
ufleba danaSaulis Semadgenlobis yvela niSnis Sesrulebis Semdeg. 
gabatonebuli Sexeduleba uaryofs am pozicias da amtkicebs, rom 
xelyofa grZeldeba iqamde, vidre samarTlebrivi sikeTis 
damTavrebuli dazianeba jer kidev SeiZleba gaRrmavdes.536  

o. gamyreliZes magaliTad mohyavs sasamarTlo praqtikaSi 
arsebuli SemTxveva, roca ramdenime kaci RamiT Sevida saxlSi, sadac 
iyvnen coli, qmari da qmris da. Mmosulebma mamakacs winadadeba 
misces, gaetanebina maTTvis da. roca mamakacs Seatyves yoymani, erT-
erTma mosulTaganma nabiji gadadga win da jibeSi xeli Caiyo. 
Ddamxvdurma  swrafad aiRo sanadiro Tofi da mokla win mdgomi. 
danarCenebi gaiqcnen. 

 aq Tavdasxma jer kidev ar iyo dawyebuli, magram is-is iyo 
iwyeboda. wuTiT dayovnebasac ki SeeZlo mZime Sedegi mohyoloda 
ojaxisaTvis. amitom ojaxis ufrosis moqmedeba savsebiT drouli 

 
532 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 73-74. 
533 gamyreliZe o., dasax. naSr,.  Tb., 2005 gv. 217. 
534 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 74. 
535 iqve, gv .75. 
536 ix. turava m.,  dasax. naSr.,  Tb., 2008, gv. 198-199. 

 150



mogerieba iyo.537 magram, Tu pirma winaswar mokla piri, romelic, misi 
warmodgeniT, momavalSi mokvals upirebda, maSin, roca mas hqonda 
sicocxlis gadarCenis SesaZlebloba, ar CaiTvleba imwuTier 
Tavdasxmad. momavali safrTxis winaswar aRkveTa, garkveul 
SemTxvevebSi, SeiZleba iyos bralis gamomricxveli sapatiebeli 
garemoeba.538 

ibadeba kiTxva: SeiZleba Tu ara warmoSvas aucilebeli mogeriebis 
viTareba xelyofis sityvierma muqaram? 

sityvieri muqara, rogorc wesi, xelmyofis ganzraxvas amJRavnebs. 
ganzraxvis gamomJRavneba TavisTavad sazogadoebrivad saSiS qmedebas 
ar warmoadgens da ar SeiZleba gamoiwvios im piris 
sisxlissamarTlebrivi pasuxismgebloba, romelmac danaSaulis 
momavalSi Cadenis survili ganacxada. ganzraxvis gamomJRavnebisgan 
unda ganvasxvavoT muqara, romelsac, Tumca ki aqvs erTgvari msgavseba 
ganzraxvis  ubralo gamomJRavnebasTan, magram misgan gansxvavebiT, 
rigi TaviseburebiT xasiaTdeba. Mmuqara adamianis azrTa msvlelobis 
ubralo gamomJRavnebas rodi warmoadgens. zogjer igi mimarTulia 
garkveuli danaSaulebrivi Sedegis misaRwevad da SeiZleba saamiso 
iZulebis saSualebad mogvevlinos. muqara warmoadgens fsiqikur 
Zaladobas. muqara, ganzraxvis gamJRavnebisgan gansxvavebiT, 
sazogadoebrivad saSiSia da, amdenad, SeiZleba aucilebeli 
mogeriebis viTareba ganapirobos.539 

T. SavguliZis azriT, moZRvreba danaSaulis stadiebis Sesaxeb, ar 
gamodgeba xelyofis dasawyisi momentis dasadgenad. sazogadoebrivad 
saSiSi xelyofis dasawyisi momentis sakiTxis gadawyvetisas mTavaria 
realuri safrTxe, romelic xelyofam Seqmna da aucilebloba 
dauyovnebeli moqmedebisa  am xelyofis mosagerieblad.540  

aucilebeli mogeriebis viTareba aRar gvaqvs maSin, roca xelyofa 
wydeba. xelyofa wydeba maSin, roca Tavdamsxmelma Tavis mizans 
miaRwia da samarTlebrivi sikeTe daaziana. magaliTad, roca Tavdasxma 
xdeba mokvlis mizniT, xelyofa dasrulebulia msxverplis 
sikvdilisTanave. aseve dasrulebulia xelyofa, roca Tavdamsxmeli 
qonebas daazianebs, Tu misi mizanic es iyo. amitom, mkvlelobis an 
qonebis dazianebis Semdeg Tavdamsxmelis mokvla an misi sxvagvari 
dazianeba Cveulebrivi danaSaulia.541 Tu aucilebeli mogeriebis 
mdgomareobam gadaiara da mkvleloba mere moxda, es iqneba mkvleloba 
SurisZiebiT.542  

Tavdasxma Sewyvetilia maSinac, roca Tavdamsxmeli gaCerda da 
aRar agrZelebs Tavdasxmas. Tavdasxmis Sewyveta SeiZleba iZulebiTac, 

                         
537 gamyreliZe o., dasax. naSr., Tb., 2005 gv. 217-218. 
538 turava m., dasax. naSr., Tb., 2008, gv. 206. 
539 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 75-76. 
540 iqve, gv. 81-82. 
541 gamyreliZe o., dasax. naSr., Tbilisi, 2005 gv.218. 
542 turava m.,  dasax. naSr.,  Tbilisi, 2008, gv. 206. 
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roca Tavdamsxmels Seipyroben da moqmedebis gagrZelebis saSualebas 
aRar miscemen an sxva raime garemoebiT Tavdasxmis SeCereba moxdeba. 
aseT dros mogeriebis ufleba ispoba da Tavdamsxmelis dazianeba ar 
SeiZleba.543 
 absoluturad veTanxmebi o. gamyreliZis zemoaRniSnul 
ganmartebas Tavdasmis Sewyvetis SemTxvevebisa da samarTlebrivi 
Sedegebis Sesaxeb da imis TvalnaTliv warmosaCenad, ramdenad didi 
mniSvneloba aqvs Tavdasxmis Sewyvetis dadgenis moments ama Tu im 
konkretuli saqmis ganxilvisas, minda, moviyvano magaliTi sasamarTlo 
praqtikidan. rogorc aRvniSneT, xelyofis imwuTierobis pirobis 
darRvevis gaTvaliswineba zogjer SeiZleba gadamwyveti iyos 
sasamarTloebisaTvis saqmis kvalifikaciis dros. 2004 wlis  22 
ivlisis  #227-ap  ganCinebaSi saqarTvelos uzenaesi sasamarTlos 
sisxlis samarTlis saqmeTa palatam ganixila msjavrdebul k. 
berinaSvilis interesebis damcvelis sakasacio saCivari Tbilisis 
saolqo sasamarTlos sisxlis samarTlis saqmeTa  saapelacio 
palatis ganaCenze, romliTac mcxeTis raionuli sasamarTlos  
ganaCenSi k. berinaSvilis mimarT Setanil iqna cvlileba. sabraldebo 
daskvniT k.  berinaSvils brali daedo ganzrax mkvlelobis CadenaSi, 
kerZod: mTvral k. berinaSvils urTierTSelaparakeba mouxda aseve 
mTvral ZmasTan, g. berinaSvilTan, romelic jer armaturisa da 
eleqtrodis wkiriT iwevda masze, Semdeg ki oTaxidan gamotanili 
puris saWreli daniT. quCaSi Zmebs Soris kvlav moxda 
urTierTSelaparakeba da Cxubi, ra drosac k. berinaSvilma mis xelT 
arsebuli dana daartya g. berinaSvils muclis areSi, ris Sedegadac 
es ukanaskneli saavadmyofoSi miyvanamde gardaicvala.  

saqme pirveli instanciiT ganixila mcxeTis raionulma 
sasamarTlom da k. berinaSvilis qmedeba saqarTvelos ssk-is 108-e 
muxlidan gadaakvalificira imave kodeqsis 113-e muxlze.  

saapelacio sasamarTlos ganCinebiT gauqmda raionuli 
sasamarTlos ganaCeni. Tbilisis saolqo sasamarTlos sisxlis 
samarTlis saqmeTa saapelacio palatis ganaCeniT mcxeTis raionuli 
sasamarTlos  ganaCenSi Sevida cvlileba. msjavrdebuli k. 
berinaSvili cnobil iqna damnaSaved saqarTvelis ssk-is 108-e muxliT 
(nacvlad 113-e muxlisa). msjavrdebulis interesebis damcvelma 
advokatma iTxova ganaCenis gauqmeba da gamamarTlebeli ganaCenis 
dadgena. 

samotivacio nawilSi naTqvamia, rom palatam Seiswavla saqmis 
masalebi da miiCnia, rom saCivris moTxovna ar unda dakmayofildes 
Semdeg garemoebaTa gamo: saqmis masalebiT udavod dadgenilia, rom g. 
berinaSvilis sicocxlis mospoba gamoiwvia msjavrdebul k. 
berinaSvilis marTlsawinaaRmdego qmedebam, rasac swori iuridiuli 
kvalifikacia misces sasamarTlom da gamoZiebam. saqmis faqtobrivi 
garemoebebidan gamomdenare, es SemTxveva ar SeiZleba Sefasdes 
                         
543 gamyreliZe o., dasax. naSr., Tb., 2005 gv. 218. 
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aucilebeli mogeriebis farglebis gadacilebiT Cadenil mkvlelobad, 
vinaidan k. berinaSvilis mier g. berinaSvilisTvis sasikvdilo 
Wrilobis miyeneba moxda iseT mdgomareobaSi, roca es ukanaskneli 
gauvnebelyofili, dawynarebuli iyo da aRar warmoadgenda 
saSiSroebas k. berinaSvilisaTvis. 

sarezolucio nawiliSi ki daadgina: sakasacio saCivari ar 
dakmayofildes. Tbilisis saolqo sasamarTlos sisxlis samarTlis 
saqmeTa saapelacio palatis ganaCeni k. berinaSvilis mimarT darCes 
ucvlelad.544 
 samarTlianad mimaCnia saqarTvelos uzenaesi sasamarTlos 
sisxlis samarTlis saqmeTa palatis gadawyvetileba.  Cemi azriTac, 
aRniSnuli qmedeba unda dakvalificirdes ssk-is 108-e muxliT (ganzrax 
mkvleloba), vinaidan, rogorc saqmis masalebidan Cans, g. 
berinaSvilisTvis sasikvdilo Wrilobis miyeneba moxda iseT 
mdgomareobaSi, roca es ukanaskneli gauvnebelyofili, dawynarebuli 
iyo da safrTxes aRar uqmnida k. berinaSvils. CvenTvis ki, rogorc 
cnobilia, xelyofis imwuTieroba aucilebeli mogeriebis 
marTlzomierebis erT-erT savaldebulo niSans warmoadgens da misi 
Sewyveta momgeriebels mogeriebis uflebas arTmevs. xelyofa ki 
imwuTierad aRar CaiTvleba, Tu Tavdamsxmeli ukve SeCerebulia da 
Setevas aRar agrZelebs. xolo is faqti, rom am SemTxvevaSi 
momgeriebelma ver SeniSna xelyofis dasruleba, ar niSnavs, rom mis 
mier Cadenili qmdeba unda miCnioT 113-e muxliT gaTvaliswinebul 
danaSaulad, anu mkvlelobad aucilebeli mogeriebis farglebis 
gadacilebiT. aseTi mkvleloba unda dakavalificirdes, rogorc 
ganzraxi mkvleloba.  

T. SavguliZis azriT, im piris pasuxismgeblobis sakiTxi, 
romelmac Tavdamsxmels ziani xelyofis Sewyvetis Semdeg miayena, 
imisda mixedviT unda ganixilebodes, ra brali edeba momgeriebels 
imaSi, rom man xelyofis damTavrebis momenti ver SeamCnia. Tu man ar 
icoda da arc SeiZleboda scodnoda, rom xelyofa ukve 
damTavrebulia, maSin momgeriebls brali ar miuZRvis da, maSasadame, 
arc arsebobs safuZveli sisxlis samarTlis pasuxismgeblobisaTvis, 
xolo Tu momgeriebeli ver amCnevs, rom xelyofa damTavrda, magram 
mas SeeZlo da valdebulic iyo amis SetyobaSi Secdoma ar mosvloda, 
igi pasuxs agebs zianis gaufrTxilebeli miyenebisaTvis. Tu subieqtma 
icis, rom xelyofa Sewyda da Tavdamsxmels mainc vnebas ayenebs, maSin 
man pasuxi unda agos zianis ganzrax miyenebisaTvis.545 

Tavdasxma wydeba maSinac, rodesac iaraRiT Tavdasxmis dros 
momgeriebeli Tavdamsxmels iaraRs waarTmevs, magram aris gamonaklisi 
SemTxvevebi, roca iaraRis warTmeva jer kidev ar niSnavs Tavdasxmis 

                         
544GsaqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa sasamarTlo 
kolegiis ganaCenebi. saqarTvelos uzenaesi sasamarTlos  gadawyvetilebebi #8, 
2004w.,Ggv. 1667-1670, ganCineba # 227-ap. 
545 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 84. 
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dasrulebas. sagamoZiebo da sasamarTlo praqtikaSi gvxvdeba 
SemTxvevebi, roca momgeriebeli TavdamsxmelisaTvis warTmeuli 
iaraRiT azianebs mas da es dazianeba, e.i. mogerieba marTlzomieria.546 
am mosazrebis dasasabuTeblad o. gamyreliZes mohyavs magaliTi 
sasamarTlo praqtikidan.  

a.m.-Zes saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis 
saqmeTa sasamarTlo kolegiis 2001 wlis 17 seqtembris ganaCeniT 
msjavri daedo ssk 236-e muxlis meore nawiliT (1999 wlis kodeqsi) da 
107-e muxliT (1960 wlis kodeqsi) aucilebeli mogeriebis 
gadametebisaTvis.  

manqaniT msvlelobis dros, d. r-Zem da a. y-Svilma a. m-Ze jer 
sityvierad, Semdeg ki fizikurad Seuracxyves da mokvliTac 
daemuqrnen. Mmanqana gaCerda. d. r-Zem mokvlis muqariT a. m-Ze-s 
pistoleti miuSvira. a. m-Ze-m scada pistoletis warTmeva. d. r-Zem 
ramdenjerme isrola. erTi tyvia moxvda a. y-Svils da iqve 
gardaicvala. Mmeore tyviiT daiWra a. m-Ze.  daiWrilma a. m-Zem 
isargebla d. r-Zis simTvraliT da moaxerxa misTvis pistoletis 
warTmeva, esrola da mokla, radganac a. m-Zes egona rom, d. r-Zes kidev 
hqonda meore iaraRi. 

saqarTvelos uzenaesi sasamarTlos didi palatis 2001 wlis 10 
dekembris ganCinebaSi am saqmis gamo naTqvamia: “didi palata Tvlis, 
rom a. m-Zis mxridan iaraRis warTmeviT aucilebeli mogeriebis 
mdgomareobis  Sewyvetis pirobebi jer kidev ar arsebobda. a. m-Zeze 
Tavdasxma iyo marTlsawinaaRmdego, realuri da imwuTieri. a. m-Zis 
mier d. r-ZisaTvis iaraRis warTmevis Semdegac misi sicocxlis 
xelyofis safrTxe ganvlili ar iyo...”. 

a.m-Zem icoda, rom d. r-Ze iyo kriminaluri samyaros 
warmomadgeneli, mas eZebda policia da amitom, a. m-Zes varaudiT, 
Tavdamsxmels SeiZleboda meore iaraRic hqonoda. Ggarda amisa, 
rogorc ganCinebaSi vkiTxulobT, “manqanaSi imyofeboda mesame piri _ 
g. b-Ze, romelic aseve d. r-Zes axlda da a. m-Zem ar icoda, 
SeiaraRebuli iyo Tu ara aRniSnuli pirovneba”.547 

o. gamyreliZe miiCnevs, d. r-ZisaTvis pistoletis  warTmeviT 
Tavdasxma damTavrebuli ar iyo da aseT pirobebSi a. m-Zis moqmedeba 
ar SeiZleba Sefasdes aucilebeli mogeriebis farglebis 
gadametebad.548 

sabWoTa  periodis sisxlis samarTlis Teoria da praqtika ar 
ukavSirebs xelyofis damTavrebis moments danaSaulis iuridiul 
damTavrebas. i. slucki aRniSnavs, rom aucilebeli mogeriebis dros 

                         
546 gamyreliZe o, dasax. naSr., Tb., 2005 gv. 218. 
547 saqarTvelos uzenaesi sasmarTlos gadawyvetilebani sisxlis samarTlis 
saqmeebze, 2002, #2, 202-202-e gv.  
548 gamyreliZe o., dasax. naSr., Tb., 2005 gv. 220. 
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xelyofis damTavrebulad cnobisaTvis gadamwyveti  mniSvneloba aqvs 
ara iuridiul niuanss, aramed xelyofis faqtobrivad damTavrebas.549 

T. SavguliZec iziarebs am debulebas, vinaidan Tvlis, rom  
sakiTxis sxvagvari gadawyveta aucilebeli mogeriebis institutis  
miznis sawinaaRmdego iqneboda, radgan samarTliT daculi 
obieqtisadmi mimarTuli safrTxis Sewyveta yovelTvis ar emTxveva 
danaSaulis Semadgenlobis Sesrulebas. amrigad, aucilebeli 
mogeriebis viTarebis warmoqmna da Sewyveta  mTlianad dakavSirebulia 
sazogadoebrivad saSiSi xelyofis dawyebasa da damTavrebasTan, 
xelyofisa, romlis arseboba, Tvis mxriv, ganpirobebulia realuri 
safrTxis arsebobiT sisxlis samarTliT daculi obieqtisaTvis.550 A 

es azria aseve gatarebuli qarTuli Tanamedrove sisxlis 
samarTlis TeoriaSic.  

saqarTvelos ssk-is 28-e muxlis me-3 nawili gulisxmobs iseT 
Tavdasxmas, romlisagan mosalodneli ziani moZravi nivTis an sxva 
samarTlebrivi sikeTis warTmevasTan aris dakavSirebuli. magaliTad, 
xelmyofeli garbis da mas Tan miaqvs naqurdali, naZarcvi Tu 
nayaCaRari qoneba. Aaq unda gavixsenoT Tavdasxmis Sewyvetis momenti. 
danaSaulebrivi Tavdasxmis dros danaSaulis damTavreba xelyofis 
damTvarebas niSnavs da am momentidan xelmyofis dazianebis uflebac 
aRar arsebobs, radgan xelmyofis dazianeba aseT dros samarTlebrivi 
sikeTis dacvas aRar emsaxureba. magaliTad, Tu mkvlelma daamTavra 
danaSauli, e.i. msxverpli ukve mokvda, aucilebeli mogeriebis 
uflebac ispoba. aseve xdeba qonebis dazianebis, gaupatiurebis da sxva 
SemTxvevebSic. 

magram sisxlis samarTlis kanonmdeblobam icis formalurad 
damTavrebuli danaSaulebi. aseTia, magaliTad, qurdoba, Zarcva da sxv. 
Zarcva da qurdoba damTavrebulia sxvisi moZravi nivTis dauflebis 
momentidan, magram nivTis qurdis xelSi gadasvla ar niSnavs 
xelyofis saboloo damTavrebas da mogeriebis uflebis mospobas.551 im 
SemTxvevaSi, roca qurdi garbis moparuli nivTiT, qurdoba, marTalia, 
damTavrebulia, magram Tavdasxma jer kidev imwuTieria.552 

ufro metic, yaCaRoba damTavrebulia nivTis dauflebamde 
Tavdasxmis momentidan, magram yaCaRis mxidan nivTis daufleba 
dazaralebuls mogeriebis uflebas ar uspobs. xelmyofis dazianeba 
marTlzomieri iqneba im SemTxvevaSic, Tuki es warTmeuli nivTis 
dabrunebas emsaxureba. 

SesaZlebelia, iseTi SemTxveva, roca warTmeuli sikeTe 
Tavdamsxmelma sxvas gadasca, is ki gaiqca da adgilze mxolod 
Tavdamsxmeli darCa. dazaralebuls am Tavdamsxmelis Ddazianebis 
ufleba AaRar aqvs, radgan es dazianeba xelyofili samarTlebrivi 

                         
549 slucki i.,Ddasax. naSr., gv. 59. 
550 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 86. 
551 gamyreliZe o., dasax. naSr., Tb., 2005 gv. 221. 
552 turava m., dasax. naSr., Tb., 2008, gv. 206. 
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sikeTis ukan dabrunebas ar emsaxureba. samagierod dazaralebuls 
ufleba aqvs daazianos is, vis xelSic samarTlebrivi sikeTe aRmoCnda, 
Tuki amiT is Tavis sikeTes daibrunebs. Tuki warTmeuli  
samarTlebrivi sikeTe jer kidev ager aris, dazaralebulis Tvalwinaa 
da misi dabruneba jer kidev SeiZleba, momgeriebels ufleba aqvs 
daazianis Tavdamsxmeli warTmeuli samarTlebrivi sikeTis 
dasabruneblad.553  

amdenad,  arsebobs aucilebeli mogeriebis mdgomareoba manam, 
sanam qonebis dauyovnebliv ukan dabruneba jer kidev SeiZleba. Tu 
mogvianebiT patronma miagno Tavis nivTs, mas ufleba aqvs, miiRos 
zomebi am nivTis ukan dasabrunelbad, maT Soris _ Zalis gamoyenebiT, 
magram misi moqmedeba ar iqneba aucilebeli mogeriebis mdgomareobiT 
gamarTlebuli, Tumca samoqalaqo samarTlis normebidan gamomdinare, 
misi moqmedeba CaiTvleba marTlzomierad (ssk 38-e muxli).554 

sabolood,  Cven SegviZlia, vTqvaT, rom saqarTvelos ssk 28-e 
muxlis me-3 nawilis mixedviT, xelmyofis dazianeba 
marTlsawinaaRmdego xelyofiT warTmeuli qonebis an sxva 
samarTlebrivi sikeTis dasabruneblad, marTlzomieria im 
SemTxvevaSic, Tu es moxda uSualod xelmyofis xelSi am sikeTis 
gadasvlisTanave da Tu misi dauyovnebliv ukan dabruneba jer kidev 
SeiZleba. magaliTad, cxel kvalze damnaSavis devna nivTis 
dasabruneblad. xelyofa aseve warmoadgens imwuTiers misi 
gangrZobadobis dros, Tu arsebobs dazianebis mimyenebeli qmedebis 
maSinve kvlav ganmeorebis realuri saSiSroeba.555  

Cven TiTqmis amovwureT yvela is SesaZlo SekiTxva, romelic 
SeiZleba dasmuliyo xelyofis imwuTierobasTan mimarTebiT qarTul 
sisxlis samarTalSi. aseve detalurad ganvixilavT safrTxis 
myisierobis anu imwuTierobis problemas anglo-amerikul sisxlis 
samarTalSi.  

QII. xelyofis  imwuTieroba anglo-amerikuli sisxlis samarTlis 
mixedviT 

vesternis filmebSi xSiria iseTi SemTxvevebi, rodesac filmis 
ori gmiri dgas erTmaneTis pirispir. TiToeul maTgans xelebi 
momarjvebuli aqvs pistoletTan, raTa mzad iyos srolisaTvis. aseT 
filmebSi “uaryofiTi gmiri” pirveli moimarjvebs iaraRs, Semdeg 
iaraRs amoiRebs “dadebiTi gmiri”, romelic ufro swrafia da 
sabolood gasroliT klavs “cuds”. filmis dasasruls “kargi gmiri” 
warmoCindeba, rogorc marjve da saxelovani. is, vinc pirvelad 
srolas Seecada, iyo “cudi”, Sesabamisad “kargi” sruliad 

                         
553 gamyreliZe o., dasax. naSr., Tb., 2005 gv. 222. 
554 turava m., dasax. naSr.,  Tb., 2008, gv. 206. 
555 iqve,  gv. 199. 
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gamarTlebulia aucilebeli mogeriebiT. Tuki kargi Seecdeboda 
pirveli srolas, maSin yvelaferi Seicvleboda. winaswari mogeriebis 
instituti holivudis filmebSi ver imuSavebda. Tu piri pirveli 
moimarjvebda iaraRs, maSin is iqceoda agresorad. cxovreba ar aris 
holivudis filmi, xolo sisxlis samarTalma unda asaxos cxovreba 
da misi yoveldRiuri Rirebulebebi. aucilebeli mogeriebis SezRudva 
mxolod sapasuxo reaqciiT, sikvdilis an sxeulis dazianebis risks 
Seuqmnida udanaSaulo pirs. problema gansakuTrebiT mwvavea, rodesac 
arsebobs arsebiTi gansxvaveba momgerieblisa da Tavdamsxmelis 
fizikur parametrebsa Tu ZalaSi. Aaseve, SeiZleba, qali iyos 
momgeriebeli da kaci Tavdamsxmeli. zogierT situaciebSi kanonma 
unda dauSvas pirveli dartymis ganxorcielebis SesaZlebloba.556 
lordma grifitma Beckford-Si ganacxada: “pirs, romlis mimarTac es-es 
aris, SeiZleba, ganxorcieldes Tavdasxma, ar evaleba daelodos 
pirvel dartymas an pirvel gasrolas. SesaZlebelia garemoebebis gamo 
gamarTlebuli iyos winaswari mogerieba.”557   

Tumca, rogorc si. klarksoni da h. kitingi aRniSnaven, problemaa 
aseTi uflebis farglebis dadgena. Tu winaswar mogeriebas farTo 
masStabiT davuSvebT, es iqneba viJilantizmis qartia.558 

amerikis SeerTebul StatebSi imis gamo, rom aucilebeli 
mogerieba unda iqnas Semofargluli mxolod im situaciebiT, rodesac 
is aSkarad saWiroa, sasamarTlo da sakanonmdeblo samarTali xSirad 
adgens im moTxovnas, rom safrTxe an Tavdasxma gonivrulad unda iyos 
imwuTieri. aSS-is modeluri ssk-is mixedviT, momgeriebels unda 
swamdes, rom gamoyenebulia Zala myisierad sxvisi Tavdaxsmis 
mosagerieblad. aRniSnuli ssk-is 3.04-e muxlis komentari naTelyofs, 
rom kodeqsis avtorebs surdaT imwuTierobis, tradiciulze ufro 
moqnili wesi SemoeRoT.  

safrTxis imwuTierobis moTxovna kritikis gareSe ar rCeba, 
gansakuTrebiT ojaxuri Zaladobis saqmeebSi. s. vanderbraki 
amtkicebda, rom myisierobis wesi unda gauqmdes da aqcenti gakeTdes 
Tavdasxmis mosagerieblad Zalis gamoyenebis saWiroebaze.559  

j. grumeri Tavis naSromSi myisieri safrTxis zogad ganmartebas 
gvTavazobs. safrTxis myisiereba aucilebeli mogeriebis arsebiTi 
elementia.560 safrTxe unda iyos arsebiTi imdenad, ramdenadac gonier 
adamianSi warmoSvas sikvdilis an sxeulis dazianebis SiSi.561 

                         
556 Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998. 
gv. 315-316. 
557 Beckford [1988] 1 A.C. 130 gv. 144. 
558 Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr.,  Fourth Edition, London, Sweet and Maxwell, 1998. 
gv. 316. 
559  Kadish Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 947. 
560 Cal. Penal Code 197-198 (West 1999 & Supp. 2002).  
561 Grumer  Janet,  dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 3. 
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amis miuxedavad ,,zog SemTxvevaSi, safrTxis myisiereba ar 
amarTlebs mkvlelobas.562 magaliTad,  saqmeSi People v. Hardin, 
braldebuli SeiWra piris sacxovrebel binaSi, romelmac, mas Semdeg 
rac braldebuls mosTxova binis datoveba, xolo es ukanaskneli ar 
daemorCila, najaxiT xelSi Seutia mas. braldebulma dartymiT mokla 
binaSi macxovrebeli. sasamarTlom daadgina, rom braldebulis 
varaudi safrTxis fatalurobis da myisierebis Sesaxeb iq damTavrda, 
rodesac man ganaiaraRa macxovrebeli. ufro metic, sasamarTlom 
daadgina, rom Tu piri SeiWreba sxvis sacxovrebel binaSi, ver 
isargeblebs aucilebeli mogeriebis uflebiT, Tu mas binis patroni 
Tavs daesxmeba. saboloo jamSi unda iTqvas, rom rodesac binis 
patroni SemoWril pirze axorcielebs sicocxlisaTvis saSiS 
Tavdasxmas, myisieri safrTxis prezumfcia arsebobs.563 

kidev calke Sesaswavli Temaa safrTxis myisieroba  “Zaladobis 
msxverpli qalebis” mimarT ganxorcielebul saqmeebSi, magram vinaidan 
Cven “Zaladobis msxverpli qalebis sindromis” gamokvlevis sakiTxs 
Cveni naSromis calke Tavi unda davuTmoT, amitom aq aRniSnuls aRar 
SevexebiT. samagierod SegviZlia movaxdinoT myisierebis cnebis 
gafarToeba sxva konteqstSi. sasamarTloebi inarCuneben safrTxis 
myisierebis viwro definicias sxva kategoriis saqmeebze.564 imis 
miuxedavad, rom Humphrey-is saqmeSi565 sasamarTlo gamoxatavda 
mzadyofnas, gadaexeda myisieri safrTxis gonivruli varaudi 
braldebulis gadasaxedidan566, man es ar gaakeTa saqmeSi people v. 
Romero.567  

Romero-s saqmeSi, braldebuli warmoadgenda danaSaulebrivi bandis 
wevrs, romelmac mokla mowinaaRmdege bandis wevri quCur 
orTabrZolaSi.568 braldebuli SeiaraRebuli iyo daniT, romliTac man 
gulis areSi gangmira Tavisi mowinaaRmdege. romerom misca Cveneba, 
romlis mixedviTac iq imyofeboda Tavisi patara Zma, romelzec is 
pasuxs agebda. braldebulma miuTiTa: “me unda SemeCerebina 
gardacvlili. aqedan gamomdinare, me metze araferze fiqri ar 

                         
562  People v. Hardin, 85 Cal. App. 4th 625, 631-32, 102 Cal. Rptr. 2d 262, 266 (2000). 
563 saqmeSi People v. Owen sasamarTlom daadgina, rom kaliforniis sisxlis samarTlis 
kodeqsis 198.5 muxli qmnis gonivruli safrTxis gabaTilebad prezumfcias. kanoni 
miRebuli iqna imisTvis, rom SesaZlebloba misces saxlis macxovreblebs, daicvan 
Tavi SemoWrili pirebisagan da ar hqondeT samarTlebrivi reaqciis SiSi. kanoni 
Seiqmna im mizniT, raTa eWvi gadawydes saxlSi macxovrebelis sasargeblod, da qmnis 
prezumfcias, rom nebismieri SeWra Zalis gamoyenebiT sicocxlis da sxeulis 
dazianebis safrTxes uqmnis saxlis mepatrones. 
564People v. Romero, sadac sasamarTlom ar dauSva eqspertis Cveneba quCur 
orTabrZolebze laTinur amerikul kulturaze imis dasadgenad, braldebuls 
namdvilad sjeroda Tu ara safrTxis arseboba.  
565 Humphrey-is saqme ganxilulia mimdinare naSromis VII TavSi - Zaladobis msxverpli 
qalebis sindromi  anglo-ameriukl sisxlis  samarTalis doqtrinaSi (avt. Sen.). 
566 Humphrey, 13 Cal. 4th at 1086, 921 P.2d at 8, 56 Cal. Rptr. 2d at 150.  
567 Grumer  Janet,  dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 4. 
568 Romero, 69 Cal. App. 4th at 848, 81 Cal. Rptr. 2d gv. 823-24.  
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SemeZlo”. braldebulma ganacxada, rom mas unda moekla mowinaaRmdege, 
raTa daecva Tavisi Zma, Sesabamisad, man Caidina marTlzomieri qmedeba. 

amis miuxedavad, Romero-s saqmeSi sasamarTlom uari Tqva, 
mtkicebulebis saxiT daeSva eqspertis Cveneba, romelic axsnida, Tu 
ratom grZnobda brldebuli safrTxis myisierebas, misi espanuri 
bandis wevrobis gamocdilebidan gamomdinare. sasamarTlom, gaakeTa ra 
citireba uzenaesi sasamarTlos gadawyvetilebidan Humphrey-s saqmeze, 
miuTiTa, rom “Cveni gadawyvetileba sxva konteqstSi ar gamoiwvevda 
“bandis gonieri wevris standartis” SemoRebas. sasamarTlom Romero-s 
saqmeSi ar daakmayofila Suamdgomloba saeqsperto mtkicebulebis 
(eqspertis daskvnis) daSvebis Sesaxeb, im motiviT, rom arsebuli 
faqtebiT ar dasturdeboda myisieri safrTxis arseboba. myisieri 
safrTxis ararsebobis gamo, sasamarTlom daadgina, rom saeqsperto 
mtkicebuleba iyo irelevanturi, anu ar arsebobda varaudis 
gonivrulobis ganxilvis saWiroeba myisieri safrTxis ar 
arsebobisas.569 

 
a) ramdenad  moiazreba imwuTieri safrTxis gamo warmoSobil 
qmedebaSi  prevenciuli zomebi  
qarTuli sisxlis samaTlisagan gansxvavebiT, sadac aranair eWvs 

ar iwvevs debuleba, romlis mixedviTac,  safrTxis imwuTiereba imas 
gulismobs, rom Tavdamcvels dro da daSualeba ar aqvs Tavdacvis 
winaswari samuSaoebis mosamzadeblad da unda imoqmedos spontanurad, 
inglisis samarTlebriv sistemaSi, jer kidev ganxilvis sagans 
warmoadgens sakiTxi imis Taobaze, SesaZlebelia Tu ara piris 
gaTavisufleba safrTxis myisierebis pirobaze dayrdnobiT, Tuki igi 
winaswar zomebs iRebs savaraudod mosalodneli safrTxis Tavidan 
asacileblad. sakiTxi imis Sesaxeb, gaTavisufldeba Tu ara piri 
pasuxismgeblobisagan aucilebel mogeriebaze dayrdnobiT, maSin roca 
mis mier aucilebeli mogeriebis uflebis gamoyenebiT Cadenili 
qmedebis winamorbedi qmedeba garkveulwilad SesaZloa 
danaSaulebrivi elferis matarebeli iyos, met-naklebad ukve 
ganvixileT sadisertacio naSromis me-3 TavSi, rodesac SevexeT iseT 
problemas, rogoric aris zRvari aucilebel mogeriebasa da 
danaSaulis prevencias Soris.570 magram, vinaidan aq uSualod vexebiT 
xelyofis imwuTierebis pirobas, amjerad unda ganvixiloT miRebuli 
prevenciuli zomebis mimarTeba  xelyofis imwuTierebasTan da, aqedan 
gamomdinare, maTi mniSvneloba sisxlissamarTlebrivi 
pasuxismgeblobisagan gaTavisuflebis dros. am sakiTxis Sesaswavalad, 
vfiqrob, saWiroa gavecnoT inglisis sisxlis samarTlis sasamarTlo 
praqtikas da kanonmdeblobas. 

                         
569 Grumer  Janet, dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 4. 
 570 ix. mimd. naSr., Tavi III.  $. 2,QqveTavi II, zRvari aucilebel mogeriebasa da 
danaSaulis prevencias Soris. 
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londonderis amboxebis dros, braldebuli mouwodebda sxvebs 
aegoT barikadebi da esrolaT benzinis bombebi policiis 
mimarTulebiT. braldebuls msjavri daedo amboxebaSi monawileobisa 
da waqezebisaTvis. man gaasaCivra braldeba im safuZvliT, rom misi 
moqmedebebi saWiro iyo, raTa Tavidan yofiliyo acilebuli policiis 
mier xalxze Seteva da qonebis ganadgureba.571  

mosamarTle mak dermoti wers: “SesaZlebelia, aucilebeli 
mogerieba ganxorcieldes ise, rom momgeriebeli Tavs icavdes ara 
arsebuli Tavdasxmisagan, aramed iseTi Tavdasxmisagan, romelsac is 
gonivrulad da keTilsindisierad varaudobs. am SemTxvevaSi 
mosalodneli Tavdasxma unda iyos myisieri (ix. gadawyvetileba 
saqmeze R. v. Chisam (1963) 47 CR. App. R. 130. da fragmenti lord normanis 
gadawyvetilebidan saqmeze Owens. v. H. M. Advocate), romelic Semdegnairad 
ikiTxeba: “Cveni azriT, aucilebeli mogerieba saxezea, rodesac nafici 
msajulebis winaSe damtkicdeba, rom braldebuls swamda safrTxis 
myisierebis arseboba, da mas es rwmena gaaCnda gonivrul safuZvelze. 
ramdenad gonivruli da damajerebelic unda yofiliyo braldebulis 
varaudi, me vTvli, rom mocemul saqmeSi braldebulis mier 
navaraudevi safrTxe ar iyo iseTi specifiuri da myisieri, romelic 
gaamarTlebda mis mier aucilebeli mogeriebis mizniT Cadenil 
qmedebebs”. apelacia ar dakmayofilda.572  

toqstesSi, 1981 wlis amboxebis dros,  braldebuli dazianda da 
gaiZarcva braldebulis kuTvnilebaSi arsebuli maRazia. momavali 
Tavdasxmebis SiSiT braldebulma daamzada aTi benzinis bombi, 
romlebsac “gamoiyenebda rogorc ukanasknel saSualebas, raTa 
moegeriebina Tavdamsxmelebi”. es Tavdasxma arasdros ganxorcielda. 
maRaziis mflobels brali waeyena 1883 wlis asafeTqebel 
nivTierebaTa Sesaxeb kanonis me-4 muxliT, romelic adgens:  
“nebismieri piri, romelic amzadebs, inaxavs an flobs asafeTqebel 
nivTierebas, iseT garemoebebSi, sadac warmoiqmneba dasabuTebuli eWvi, 
rom mas ar aqvs es nivTiereba kanonieri miznisaTvis, pasuxs agebs 
feloniisaTvis. is gaTavisufldeba pasuxismgeblobisgan, Tu 
daamtkicebs, rom aseTi nivTiereba man daamzada, inaxavs an flobs 
kanonieri mizisaTvis”.573 

am saqmis sasamarTloSi ganxilvisas, mosamarTlem daadgina, rom 
braldebuls hqonda ufleba emtkicebina “Cemi kanonieri mizani iyo 
aucilebeli mogerieba”. braldebulis mimarT dadga gamamarTlebeli 
ganaCeni.574  

                         
571 Devlin v. Armstrong (1971) N. I. 13. (CrdiloeT irlandiis saapelacio sasamarTlo). 
572 Clarkson C. M.V. and  Keating  H.M., dasax. naSr., London, Sweet and Maxwell, 1998, gv. 316. 
573generaluri prokuroros reporti (No 2. 1983) (1984) 2 WLR 465 (saapelacio 
sasamarTlo, sisxlis samarTlis ganyofileba). 
574 Clarkson C. M.V. and  Keating  H.M., dasax. naSr ., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 317. 

 160



generalurma prokurorma gaasaCivra ganaCeni da dasva SekiTxva: 
“aris Tu ara aucilebeli mogerieba is dasaSvebi garemoeba, romliTac 
SeiZleba Tavi imarTlos  1883 wlis asafeTqebel nivTierebaTa Sesaxeb 
kanonis me-4 muxliT braldebulma pirma.” amasTan dakavSirebiT 
mosamarTle leinma aRniSna: “generaluri prokuroris warmomadgeneli 
amtkicebs, rom aucilebeli mogeriebiT ver gamarTldeba winaswari da 
dagegmili qmedebebi, romlebic win uswrebs Zaladobriv Tavdasxmas.  
warmomadgeneli amtkicebs, rom piris gamarTleba Zaladobrivi 
qmedebisaTvis, romelic man winaswar moamzada, ewinaaRdegeba 
aucilebeli mogeriebis (pirovnebis dasacavad) da qonebis dacvis 
mTels filosofias. aucilebeli mogerieba da qonebis dacva, es aris 
garemoeba, romelic amarTlebs piris mier arsebiTad gamoyenebul 
Zalas da efuZneba im princips, rom piri marTldeba eqstremalur 
SemTxvevaSi Tavisi, sakuTari ojaxis, qonebis dasacavad Cadenili 
spontanuri qmedebebisaTvis, romelsac is axorcielebs namdvili an 
SecdomiT aRqmuli Tavdasxmis winaaRmdeg. 

rogorc amtkiceben, Tu Cven 1883 wlis asafeTqebel nivTierebaTa 
Sesaxeb kanonis me-4 muxlSi vivaraudebT aucilebel mogeriebas, maSin 
Sedegad miviRebT imas, rom adamiani Tavad Seiqmnis sakuTar imunitets 
im mosamzadebeli qmedebebisaTvis, romlebic emsaxureba momavalSi 
Zaladobis ganxorcielebas. amis garda, arsebobs argumenti, rom 
pirovnebam Tavi unda daicvas policiis gamoZaxebiT, an irgvliv 
barikadebis mowyobiT, an maTi piradi an sxvebTan erTad dacviT, da 
ara benzinis bombebiT”.575  

saqmeSi R. v. Fegan (1972), dadginda, rom cecxlsasroli iaraRis 
Senaxva im mizniT, raTa Semnaxvelma sakuTari Tavi an ojaxi daicvas 
Tavdasxmisagan, iTvleba kanonier qmedebad, magram aseTi miznis 
kanoniereba ver daefuZneba ubralo fantazias, an agresiul motivebs. 
muqara unda iyos gonivrulad da namdvilad savaraudo, gonivrulobis 
farglebSi unda tovebdes myisierebis STabeWdilebas, da misi Tavidan 
acileba ar unda SeiZlebodes raime sxva specifiuri saSualebiT.  

Cvens SemTxvevaSi, braldebuls ufleba aqvs ganacxados, rom 
misTvis kanonieri mizani aris aucilebeli mogerieba. braldebulma 
miuTiTa, rom misi mizani iyo benzinis bombebis gamoyeneba mxolod 
misi sakuTrebis dasacavad meamboxeTa SesaZlebeli Tavdasxmisagan. 
nafic msajulebisTvis dasaSvebi iyo im sakiTxis ganxilva, Tu 
ramdenad Seesabameboda braldebulis qmedeba misi da misi qonebis 
gonivrul dacvas. is faqti, rom benzinis bombebis damzadebiTa da 
SenaxviT braldebulma Caidina 1857 wlis asafeTqebel nivTierebaTa 
Sesaxeb kanoniT gaTvaliswinebuli danaSauli - asafeTqebel 
nivTierebaTa damzadeba da Senaxva saTanado nebarTvis gareSe - 
TavisTavad ar gulisxmobs imas, rom am nivTierebaTa damzadebas da 
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Senaxvas arakanonieri mizani hqonda. mosamarTlis mier nafic 
msajulebisadmi warmoTqmul Semajamebel sityvaSi navaraudevi iyo 
safrTxis arseboba, aseve is, rom braldebuli winaswar fiqrobda am 
safrTxis Sesaxeb. magram is, rac mosamarTlem nafic msajulebs 
gadasawyvetad dautova, iyo safrTxis mosagerieblad gadadgmuli 
nabijebis gonivruloba.  

si. klarksonisa da h. kitingis mixedviT, braldebuli ar unda 
moeqces iseT paradoqsul situaciaSi, roca gamarTldeba mis mier 
mogeriebis ganxorcieleba, magram ver gamarTldeba uSualo 
mosamzadebeli qmedebebi, romlebic Caidina mogeriebis 
gansaxorcieleblad. isini aseve ar amtkiceben, rom aucilebeli 
mogerieba arsebobs mxolod maSin, roca is Cadenilia spontanurad. 
aseve ar amtkiceben, rom safrTxis qveS myofi piri sakuTar imunitets 
Tavad iqmnis, momavalSi dagegmili qmedebebisaTvis. is aseve ar aris 
SeboWili mxolod policiis gamoZaxebiT, raTa daicvas Tavisi 
sakuTreba. SesaZlebelia braldebuli SeiaraRdes sakuTari Tavis 
dasacavad, roca arsebobs amisi aucilebloba, Tumca, am dros 
Caidinos sxva danaSaulebi. Tu is pasuxs agebs sxva 
danaSaulebisaTvis, maSin Tavidan avicilebT anarqiis safrTxes, 
rogorc amas adasturebs generaluri prokuroris mosazreba.Aaseve, 
unda aRiniSnos, rom piri, romelic amzadebs benzinis bombebs 
kanonieri miznebisaTvis, Tu is maT SeinarCunebs safrTxis dasrulebis 
Semdeg, pasuxs mainc agebs. Zalian iSviaTad iarsebebs iseTi 
SemTxvevebi, rodesac benzinis bombebis damzadeba an Senaxva moxdeba 
kanonieri miznebisaTvis.  

Sesabamisad, generaluri prokuroris mosazrebaze dasaxelebuli 
avtorebi iZlevian aseT pasuxs: pirma, romelsac brali edeba 1883 wlis 
“asafeTqebel nivTierebaTa Sesaxeb kanonis” me-4 muxliT, SesaZlebelia 
Tavi imarTlos Tu, nafic msajulebis winaSe 50 %-ze  meti albaTobiT 
daamtkicebs, rom misi mizani iyo sakuTari Tavis, misi ojaxis an 
qonebis dacva myisieri Tavdasxmisagan, da amis ganxorcieleba im 
saSualebebiT, romelTa gamoyenebas is gegmavda, iqneboda gonivrulad 
aucilebeli Tavdasxmis mosagerieblad.”576 gadawyvetileba miRebuli 
iqna Sesabamisad.  

Georgiades-is577 saqmeSi, pirs bralad edeboda cecxlsasroli 
iaraRis tareba 1968 wlis cecxlsasroli iaraRis Sesaxeb kanonis 
Sesabamisad, sicocxlis safrTxeSi Cagdebis mizniT. policia mas Tavze 
daadga sakuTar binaSi. rodesac is gamovida aivanze, xelSi eWira 
cecxlsasroli iaraRi, romelic maRla aRmarTa. am dros is iqna 
dakavebuli. igi fiqrobda, rom masze axorcielebdnen Tavdasxmas da 
ar egona, rom saqme hqonda policielebTan. dacvis mxarem saapelacio 
saCivarSi miuTiTa, rom nafic msajulebis winaSe unda yofiliyo 
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wamoWrili aucilebeli mogeriebis sakiTxi. saapelacio sasamarTlom 
nawilobriv Secvala ganaCeni da qmedeba gadaakvalificira 1968 wlis 
kanonis pirvel da me-4 muxlebze, romlebic iTvaliswineben 
cecxlsasroli iaraRis tarebas nebarTvis gareSe.578 

Semdegi magaliTi unda moviyvanoT saqmidan Malnik v. DPP.579 
msjavrdebuli, romelic moqmedebda rogorc q.-is “mrCeveli”, estumra 
j.-s, romelsac, rogorc isini fiqrobdnen, wayvanili hyavda q.-is erT-
erTi Zvirfasi manqana misi nebarTvis gareSe. vinaidan j.-s hqonda 
Zaladobrivi da upasuxismgeblo saqcielis tendencia, braldebuli, 
romelsac Tan axlda sami sxva piri, SeiaraRda e.w. “ruCagoTi”, 
romelsac braldebuli iyenebda sabrZolo xelovnebis codnasTan 
dakavSirebiT. is daakaves, rodesac uaxlovdeboda j.-s saxls. mas 
bralad waeyena “TavdasxmiTi” iaraRis tareba sajaro adgilebSi 
kanonieri uflebamosilebis an sapatio mizezis gareSe, danaSauli 
gaTvaliswinebuli 1953 wlis danaSaulis Tavidan acilebis Sesaxeb 
kanoniT. braldebuli amtkicebda, rom mas hqonda “ruCagos” tarebis 
sapatio mizezi, vinaidan mas gaaCnda masze Zaladobrivi Tavdasxmis 
gonivruli varaudi. 

sasamarTlom saapelacio saCivari ar daakmayofila. saapelacio 
sasamarTlo daeTanxma pirveli instanciis sasamarTlos mosazrebas, 
romlis mixedviTac braldebuli pasuxismgeblobisgan ver 
gaTavisufldeboda gonivruli sapatio garemoebis arsebobiT. saqme 
Evans v. Huges (1972), romelSic dadginda, rom piri, romelsac bralad 
edeboda “TavdasxmiTi” iaraRis tareba, gaTavisufleboda 
pasuxismgeblobisgan, Tu daamtkicebda, rom is imyofeboda “myisieri 
safrTxis qveS” da saqme R. v. Field, romelSic dadginda, rom 
dauSvebelia xalxis ZaliT gayvana quCidan, an maTTvis SesaZleblobis 
miucemloba, imyofebodnen im adgilas, romelic kanoniT daSvebulia, 
ver gamarTldeboda im motiviT, rom am adgilas SesaZlebelia 
momxdariyo Tavdasxma, _ gansxvavdebian erTmaneTisagan. sasamarTlom 
miiCnia, rom rogorc wesi, individebs ar aqvT ufleba, SeiaraRdnen 
“TavdasxmiTi” iaraRiT, raTa moigerion ukanono Zaladoba, romelic 
Tavad am individebma ganzrax da Segnebulad gamoiwvies. sul 
sxvagvarad aris saqme, rodesac is exeba pirebs, romlebsac 
sazogadoebrivi wesrigis dacvis movaleoba da kanonis aRsruleba 
akisriaT. Tu kerZo pirebs amdagvari iniciativis saSualebas mivcemT, 
rom SeiaraRdnen TavdasxmisaTvis saWiro iaraRiT, maSin ukanono 
Zaladobis riski, rasakvirvelia, izrdeba. kanoni, ra Tqma unda, aseT 
saqciels unda krZalavdes. 

Sesabamisad, pirveli instanciis mosamarTlem mocemul saqmeSi 
sworad CaTvala, rom Zaladobis riski SeiZleboda Tavidan yofiliyo 
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acilebuli da ar damdgariyo iaraRis tarebis saWiroeba. ubralod 
braldebuls unda miemarTa Sesabamisi organoebisaTvis avtomanqanebis 
ukan dasabruneblad. saapelacio saCivari ar dakmayofilda.580  

si. klarksonisa da h. kitingis zemoganxiluli  “benzinis 
bombebis” damzadebisa da Evans v. Huges-is  saqmeebi, rogorc Cans 
yvelaze aqtualur da TvalnaTel magaliTebad aris miCneuli anglo-
saqsur sisxlis samarTalSi safrTxis myisierebis sakiTxis 
Sesaswavlad.   amave SemTxvevebs ganixilavs da komentars ukeTebs 
Tavis naSromSi maikl j. aleni. igi detalurad warmoadgens da 
aanalizebs Tavdasxmis mosageriebeli samzadisis kanoniereba-
ukanonobis sakiTxs safrTxis myisierebasTan mimarTebaSi, Tu ramdenad 
SesaZlebelia samarTlebrivad aseTi momzadeba gamarTldes 
aucilebeli mogeriebis mdgomareobiT.  

rodesac momgeriebeli varaudobs mosalodnel 
marTlsawinaaRmdego Tavdasxmas, SeuZlia Tu ara mas ganaxorcielos 
mosamzadebeli moqmedebebi, Tundac isini danaSaulis niSnebs 
Seicavdnen? es SekiTxva wamoiWra Ggeneraluri prokuroris mimarTvaSi, 
romelic dakavSirebuli iyo zemoT ganxilul e. w. “benzinis bombebis”  
saqmesTan. mas Semdeg, rac naficma msajulebma aRniSnul saqmeSi 
braldebuli gaamarTles 1883 wlis kanoniT gaTvaliswinebuli 
danaSaulis CadenaSi, generalurma prokurorma saqme gadasca 
saapelacio sasamarTlos, sadac mosamarTle leinma miuTiTa, rom: ” is 
mizani, romlisTvis benzinis bombebi iqna damzadebuli, ukanono 
miznad ar gadaiqceva mxolod im faqtis gamo, rom maTi miRweva 
SesaZlebeli iyo mxolod ukanono saSualebebiT”.  

es saqme mTlianad damakmayofilebel pasuxs ver iZleva, vinaidan 
Tavis mxriv, is adgens, rom benzinis bombebis damzadeba moxda 
kanonieri miznebisaTvis 1883 wlis kanonis Sesabamisad, meores mxriv am 
saqmidan gamomdinareobs daskvna, rom piri ver gamarTldeba 1857 wlis 
asafeTqebel nivTierebaTa Sesaxeb kanoniT gaTvaliswinebuli 
danaSaulis CadenaSi.  

1953 wlis danaSaulis Tavidan acilebis Sesaxeb kanonis pirveli 
muxliT isjeba “TavdasxmiTi” iaraRis tareba sajaro adgilebSi. amave 
kanonis mixedviT, gamamarTlebel garemoebad iTvleba kanonieri 
uflebamosilebis an sapatio gonivruli mizezis arseboba. saqmeSi 
Evans v. Hughes saubno sasamarTlom aRniSna, rom gonivrulad sapatio 
mizezad SeiZleba, CaiTvalos mxolod konkretuli myisieri safrTxe, 
romelic arsebobda iaraRis tarebis dros. sisxlis samarTlebrivi 
iusticiis Sesaxeb 1988 wlis kanoni qmnis damoukidebel 
Semadgenlobas, rac gamoixateba sajaro adgilebSi basri an 
mCxvletavi iaraRis tarebaSi sapatio mizezis an kanonieri 
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uflebamosilebis gareSe. es muxli gankuTvnilia imaTTvis, visac 
Cvevad aqvs sajaro adgilebSi danis an msgavsi sagnebis tareba. 
profesori j. smiti akritikebs generaluri prokuroris mimarTvas 
Tavis naSromSi “Justification and Excuse in Criminal Law”. is amtkicebs, rom 
Tu qmedeba gamarTlebulia aucilebeli mogeriebis an danaSaulis 
Tavidan acilebis mdgomareobiT, maSin es sakmarisi gamamarTlebeli 
safuZvelia im sxva qmedebebisaTvisac, romlebsac moicavs es qmedeba. 
mas sailustraciod mohyavs Semdegi magaliTi: “Tu me Seveswrebi bankis 
dayaCaRebas, romlis drosac cecxlsasroli iaraRidan mesvris erT-
erTi yaCaRi, me aviReb pistolets, romelic dauvarda daWril 
policiels da gavisvri aucilebli mogeriebis mizniT, albaT, pasuxs 
ar vageb 1968 wlis kanoniT saTanado nebarTvis gareSe cecxlsasroli 
iaraRis tarebisaTvis”.  

maikl j. aleni profesori j. smitis ritorikul SekiTxvas 
pasuxobs Semdegnairad:  “imis gamo, rom aucilebeli mogerieba da 
damnaSavis Sepyroba amarTlebs mxolod qmedebebs, romlebic Zalis 
gamoyenebas gulisxmoben, is pasuxs agebda 1968 wlis kanonis 
Sesabamisad, xolo rac Seexeba danaSaulis Tavidan acilebis Sesaxeb  
1953 wlis kanoniT gaTvaliswinebul danaSauls, aq SesaZlebelia 
imoqmedos pasuxismgeblobis gamomricxvelma specifiurma garemoebam, 
rogorc es ganmartebuli iqna saqmeSi Evans v. Hughes. TavianT wignSi j. 
smiti da b. hogani amtkiceben, rom sasamarTloebma unda ganaviTaron 
samarTali imgvarad, rom gamarTlebulad CaiTvalos nebismieri 
kanondarRveva, romelic: 1) aucilebelia Tavdamsxmelis mogeriebis an 
danaSaulis Tavidan acilebis mizniT; 2) gonivrulia arsebul 
garemoebebSi.581  

anglo-amerikul sisxlis samarTalSi arsebuli safrTxis 
myisierebis piroba, miuxedavad Cems mier am paragrafis dasawyisSi 
gakeTebuli Sefasebisa, rom aRniSnuli piroba terminologiuri da 
azrobrivi TvalsazrisiTac emTxveva qarTul samarTlaSi arsebul 
analogiur pirobas, mainc garkveuli TaviseburebiT xasiaTdeba. 

 udavoa,  anglo-amerikul sisxlis samarTalSi, zogadi midgoma 
aris is, rom Tavdamcvelis qmedebis aucilebeli mogeriebis 
mdgomareobiT gamarTlebisaTvis, safrTxe unda iyos imwuTieri da 
piri gonivrulad unda varaudobdes aseT myisierebas da momgeriebels 
unda swamdes, rom mis mier gamoyenebuli  Zala mimarTulia myisierad 
sxvisi Tavdaxsmis mosagerieblad. miuxedavad amisa, rogorc Cans, 
aRniSnuli samarTlis sistemis qveynebSi damkvidrebuli safrTxis 
myisierobis piroba SeiZleba ufro gafarTovdes da man aseve moicvas 
iseTi SemTxvevebic, rodesac momgeriebeli igeriebs ara moulodnel 
da imwuTier safrTxes, aramed iseTs, romlis gardauvlad dadgomaSi 
momgeriebeli gonivrulad darwmunebulia, man icis rom mosalodneli 
safrTxe myisierad dadgeba. erTaderTi, raSic is araa da verc iqneba 

                         
581Allen  Michel J., dasax. naSr ., OXFORD University Press, Sixth Edition, 2001, gv- 197-198. 

 165



darwmunebuli, es myisieri safrTxis ganxorcielebis da misi 
mogeriebis droa. amitomac aris, rom garkveul SemTxvevebSi 
momgeriebeli, SesaZloa, winaswar moemzados mosalodneli safrTxis 
asacileblad, vinaidan aris albaToba safrTxis imdenad myisierad 
ganxorcielebisa, rom sxva saSualebebiT SeuZlebeli gaxdes amgvari 
Tavdasxmis mogerieba. Tumca, rogorc sagulisxmoa, aseTi midgomac ar 
aris bolomde dasaSvebi da kanonisa Tu precedentis doneze 
gamyarebuli.Aanglo-amerikuli samarTlis fuZemdeblebi da 
mkvlevarebi  ar amtkiceben mxolod spontanurad Cadenili 
aucilebeli mogeriebis arsebobasa da marTlzomierebas, magram 
amasTanave arc imas adastureben,  rom safrTxis qveS myof pirs 
winaswar mosamzadebeli qmedebebiT TiTqos Tavad SeeZlos  sakuTari 
imunitetis Seqnmna. Kkanonmdebeli aseve ar zRudavs pirs  mxolod 
samarTaldamcavi organos warmomadgenlis gamoZaxebis valdebulebiT 
Tavisi sakuTrebis dasacavad. braldebuls aqvs SesaZlebloba 
SeiaraRdes sakuTari Tavis dasacavad, Tuki  amisi aucilebloba 
arsebobs, Tumca am dros iqmneba safrTxe imisa, rom man Caidinos sxva 
danaSaulebi.  

yovelive aRniSnulidan gamomdinare, gamarTldeba Tu ara 
momgeriebeli iseTi Tavdasmis mogeriebisas, romelic marTalia 
imwuTierad ganxorcielda, magram piri aseTi safrTxis myisierad 
dadgomis droSi winaswar varaudis gamo momzadebuli iyo 
TavdacvisaTvis, es damokidebulia saqmis konkretul garemoebebsa da 
nafic msajulTa Sexedulebaze. Sesabamisad, raime naTlad 
Camoyalibebuli norma, romelic daaregulirebda msgavs SemTxvevebs, 
anglo-saqsur sisxlis samarTalSi, Cemi dakvirvebiT, ar moiZebneba.   

III.  safrTxis myisierebis  piroba Sotlandiur sisxlis 
samarTalSi 

Sotlandiuri sisxlis samarTali aseve icnobs safrTxis 
myisierebis pirobas. imisaTvis, rom SotlandiaSi gamarTldes 
adamianis sicocxlis xelyofa aucilebeli mogeriebis mdgomareobiT, 
sxva garemoebaTa Soris erT-erT umTavresad miCneulia safrTxis 
imwuTiereba. g. gordoni Tavis wignSi pirdapir miuTiTebs, rom 
aucilebel mogeriebad ar CaiTvleba mkvleloba, Tu momgeriebeli 
fiqrobs, rom Tavdamsxmeli mas moklavs erT dReSi, an Tundac erT 
saaTSi. Tavdasxma unda iyos dawyebuli, an es-es aris unda 
iwyebodes.582 Mmagram amasTanave aRsaniSnavia isic rom, hiumis mixedviT, 
momgeriebeli ar gamtyundeba mxolod imis gamo, rom man gaagrZela 
mogerieba imis Semdegac, rac es aucilebeli aRar iyo myisieri 
safrTxisgan Tavis dasacavad.583 erTi SexedviT, Aes Cven 
gvafiqrebinebs, rom hiumi ar scnobs imwuTieri xelyofis Sewyvetis 
moments. Tumca, igi iqve dasZens, rom momgeriebels, rasakvirvelia, ar 
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aqvs ufleba, gaagrZelos mogerieba mas Semdeg, rac Tavdamsxmeli 
sruliad gauvnebelyofilia.584 

                        

maSasadame, anglo-amerikul samarTlis sistemaSi dRes moqmedi 
samarTali moiTxovs safrTxis myisierebas.585 samarTlis dRevandeli 
mdgomareobiT, SesaZlebelia Tavdasxmis winaswari mogerieba, magram 
dasaSvebi Zala izomeba safrTxis myisierebis xarisxiT. Sesabamisad, 
piri, romelic  gamarTlda benzinis bombebis damzadebaSi, ver 
gamarTldeboda damzadebuli bombebis gamoyenebaSi, sanam misi maRazia 
uSualod ar moeqceoda Tavdasxmis qveS. magram rogorc g. viliamsi 
ambobs, erTmaneTisgan unda ganvasxvavoT “moqmedebis saWiroebis 
myisieroba da safrTxis myisieroba. Zalis gamoyeneba SeiZleba 
myisierad saWiro iyos momavali Tavdasxmis mosagerieblad”. 

sisxlis samarTlis sarevizio komisiam rekomendacia gauwia 
myisierobis wess: “sasurveli iqneba, Tu kanoni xazgasmiT aRniSnavs, 
rom pirovnebas ar aqvs ufleba, xelSi aiRos kanonis aRsruleba da 
ganaxorcielos dartyma iqamde, vidre mogerieba aucilebeli 
gaxdeba”.586 es Tvalsazrisi aisaxa 1989 wlis sisxlis samarTlis 
kanonproeqtSi.587 amis miuxedavad, bolo komisiam daadgina, nafic 
msajulebs eqnebaT ufleba daadginon, Tu winaswari Zalis gamoyeneba 
ramdenad gonivruli  iyo safrTxis myisierebaze miuTiTeblad.588 

daskvnis saxiT, qarTulma sisxlis samarTalma  da kanonmdebelma, 
rodesac xelyofis imwuTierobis pirobaSi moiazra mxolod xelyofa, 
romelic, es-esaa, iwyeba da misi ukeT gansasazRvris mizniT Semoitana 
da daamkvidra xelyofis damTavrebisa da dawyebis momenti, amiT 
Tavidan aacila Teoretikoss da praqtikoss iuristebs mTeli is 
anomaliebi da gaurkvevloba, rac, Cemi azriT, Cadebulia zemoT 
ganxilul anglo-amerikul samarTlis sistemaSi arsebuli safrTxis 
myisierebis gafarTovebul gagebaSi.  

 $ 5. xelyofis relevanturoba, proporciuloba anu mogeriebis 
intensivoba (gamoyenebuli Zalis sidide) 

aucilebeli mogeriebis institutis ganxilvisas, erT-erTi 
sirTule ukavSirdeba aucilebeli mogeriebis gadaWarbebul xasiaTs. 
Tu aseT gadaWarbebas  adgili aqvs, da es problema SeiZleba daisvas 
qonebis dacvasTan dakavSirebiT, aq ukve aRar SeiZleba saubari iyos 
aucilebel mogeriebaze, romelic agresiis an reaqciis proporciulia. 
darajma ar unda esrolos 10 sus Rirebulebis erTi boTlis sirofis 

 
584  Josef and Maxwell Allison (1838) 2 Swin. 167;H.M. Advocate v. Graham. 1958 S. L. T. 167. 
585  Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr .,  Fourth Edition,London, Sweet and Maxwell, 1998, 
gv-319.  
586 me-14 reporti, Offences Against the Person (Cmnd. 7844, 1980), par. 286. 
587 Clause 44, Law Com. No. 177 (1989).  
588 Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr ., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv- 320. 
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qurds.589 inglisis 1967 wlis sisxlis samarTli kanoni miuTiTebs: 
”pirs SeuZlia Zala gamoiyenos mxolod im moculobiT, ramdenadac es 
gamarTlebulia garemoebebiT...…” sxvadasxva samarTlis 
damaxasiaTebeli niSania sasamarTlo reaqciebis ararseboba.590 
miRebulia sami saxis politika: 1) mosamarTle amsubuqebs sasjels 
(franguli sistema yovelgvari sakanonmdeblo teqstis gareSe, 
Sveicaruli sistema dafuZnebuli ssk 33-e muxlis me-2 abzacze, 
portulaguli sistema am qveynis ssk 33-e muxlis safuZvelze); 2) 
mosamarTle cvlis Sefasebas  (inglisur da avstraliur sistemebSi 
“murder” anu mkvleloba transformirdeba “manslaughter”-ad anu 
sicocxlis mospobad gaufrTxileblobiT; 3) italiuri sistema 
sisxlis samarTlis kodeqsis 55-e muxlis safuZvelze; mosamarTle 
Tavidan icilebs aucilebeli mogeriebis reJims da yovelgvari 
Semsubuqebis gareSe gamoaqvs sasjeli (sxvadasxva qveynis 
marTlmsajuleba).591 

rogorc vxedavT, sxvadasxva samarTlebriv sistemebSi da 
sxvadasxva qveynebSi aucilebeli mogeriebis gadametebul xasiaTsa da 
Cadenili qmedebis relevanturobis mimarT gansxvavebuli midgomis 
arsebobaa SesaZlebeli da, Sesabamisad, samarTlebrivi Sedegic 
sxvadasxva dgeba. Cveni paragrafis dasaxelebidan gamomdinare, CvenTvis 
marTebulia, ganvixiloT xelyofis relevanturoba, proporciuloba, 
anu gamoyenebuli Zalis sidide, rogorc qarTulsa da aseve anglo-
amerikul sisxlis samarTalSi maTi referatuli Rirsebebisa Tu 
naklovanebebis aRmoCenisa da daxvewis mizniT.  

I. xelyofis relevanturoba qarTuli sisxlis samarTlis 
mixedviT 

qarTuli sisxlis samarTlis mixedviT aucilebeli mogeriebis 
marTlzomierebis kidev erT pirobas xelyofis relevanturoba 
warmoadgens. am pirobis sailustraciod qarTul iuridiul 
literaturaSi xSirad mohyavT bavSvis magaliTi, romelic baRSi 
cdilobda vaSlis moparvas. marTalia, vaSlis moparva, warmoadgens 
samarTlebrivi sikeTis dazianebas,  magram es ar iyo relevanturi, anu 
socialurad mniSvnelovani samarTlebrivi xelyofa, amitom aseTi 
piris mkvlelobisTvis mkvleli daisjeba.592 xelyofis relevanturobis 
piroba SeiZleba met-naklebad gavaigivoT mogeriebis anglo-saqsur 
samarTlis sistemaSi miRebul proporciulobis, anu mogeriebis 
intensivobis, niSanTan. Tumca, sagulisxmoa is faqtic, rom 
proporciulobisa da mogeriebis intensivobis gansazRvra metwilad 

                         
589 sasamarTlo praqtikis magaliTi moyvanili aqvs Hh. ieSeks miTiTebul NnaSromSi. 
590yvelgan miRebulia, rom iZulebis SemTxvevaSi moqmedi piris pasuxismgebloba 
gamoricxulia.Ggermaniis ssk 33-e muxlis mixdeviT, “Tu adgili hqonda SiSs an 
terors da amsrulebeli gascda aucilebeli mogeriebis farglebs, is ar daisjeba”. 
591Ppradeli J., dasax. naSr., 1999, gv. 214. 
592 turava m., dasax. naSr., Tb., 2008, gv. 206-207. 
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SeiZleba davakavSiroT aseve qarTul sisxlis samarTalSi 
damkvidrebul aucilebeli mogeriebis farglebis gadametebasTan, 
romelsac naSromis momdevno, V-e TavSi SevexebiT.Aamitom, marTalia, 
am paragrafSi mogeriebis intensivobas (gamoyenebuli Zalis sidides), 
anu proporciulobas, vixilavT, rogorc aucilebeli mogeriebis 
marTlzomierebis erT-erT pirobas, magram, amave dros, SesaZlebelia 
am pirobebis darRveva miviCnioT aucilebeli mogeriebis farglebis 
gadacilebad im gagebiT, rogorc es damkvidrebulia qarTul sisxlis 
samarTalSi, vinaidan aseTs, anu  aucilebeli mogeriebis farglebis 
gadacilebas, anglo-saqsuri samarTali ar icnobs.  

dasaxelebuli movlenebis mimarT qarTul sisxlis samarTalSi 
Camoyalibebuli azrovnebis da midgomis mixedviT, SeiZleba, upriani 
yofiliyo, zemoaRniSnuli pirobebi Semdgom TavSi, qarTul 
aucilebeli mogeriebis farglebis gadacilebasTan erTad gangvexila. 
magram, vinaidan, aucilebeli mogeriebis farglebis gadacileba 
qarTul sisxlis samarTalSi calke arsebuli institutia da igi ar 
Sedis qarTul aucilebeli mogeriebis marTlzomierebis pirobebSi, 
amitom mimaCnia rom, miuxedavad arsobrivad didi msgavsebisa 
zemoaRniSnul movlenebs Soris, anglo-amerikul samarTalSi 
arsebuli proporciulobisa da mogeriebis intensivobis sakiTxi 
aucilebeli mogeriebis marTlzomierebis pirobebis qveS unda 
ganvixiloT, xolo uSualod aucilebeli mogeriebis farglebis 
gadacilebis sakiTxis ganxilvisas SevexoT “arasrul aucilebel 
mogeriebas”, romelic damaxasiaTebelia anglo-amerikuli da ucxoa 
qarTuli sisxlis samarTlisaTvis.  

II. proporciuloba anu mogeriebis intensivoba aucilebeli 
mogeriebisas anglo-saqsur sisxlis samarTalSi 

anglo-amerikuli sisxlis samarTlis mixedviT, aucilebeli 
mogeriebis marTlzomierebisaTvis mniSvnelovan pirobas warmoadgens 
mogeriebis intensivoba, anu proporciuloba. proporciulobis niSani 
arTulebs dacvis dros Zalis gamoyenebis aucileblobis problemas.  

 raTa gavigoT, riTi gansxvavdeba aucilebloba 
proporciulobisagan, unda davfiqrdeT urTierTdamokidebulebaze 
dacvis saSualebebsa da xelyofis safrTxis xarisxs Soris. 
aucilebloba pasuxobs kiTxvaze - SeiZleboda ki yofiliyo sakmarisi 
sxva naklebad gadamwyveti zomebi, iseTebi, magaliTad, rogoric aris 
iaraRis demonstrireba an haerSi gasrola, raTa pirs moegeriebina 
xelyofa. proporciulobis moTxovna Seexeba safrTxis 
urTierTdamokidebulebas rogorc Tavdamcvelis, aseve xelmyofis 
interesebTan. dacviT miyenebulma zianma ar unda gadaaWarbos an ar 
unda iyos didad SeuTavsebeli safrTxisgan mosalodnel zianTan.  
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a) proporciulobis principi 
proporciulobis principi Tavdacvis dros moiTxovs 

Tavdamsxmelisa da xelmyofis interesTa gawonasworebas.  
qalis interesebi, romelic Tavs icavs gaupatiurebisagan, ufro 

maRla dgas xelmyofis interesebTan SedarebiT. Mmas SeuZlia moklas 
moZalade, raTa CamoaSoros safrTxe mis sqesobriv Tavisuflebas, 
magram mas ara aqvs ufleba sicocxle waarTvas sxva adamians, raTa 
Tavidan aicilos misi fizikuri xelSeuxeblobis naklebad seriozuli 
darRveva. Tu is xedavs erTaderT SesaZleblobas, Tavidan aicilos 
cema, -  romelic ar ayenebs seriozul zians mis janmrTelobas, - 
imaSi, rom moklas Tavdamsxmeli, es aris dacvis farglebis aSkara 
gadacileba miyenebuli zianisa da daculi interesebis 
urTierTdamokidebulebis fonze. proporciulobis problemasTan 
dakavSirebuli  situacia gacilebiT msubuqad dgas saerTo samarTlis 
sistemaSi,  germaniis samarTlis sistemasTan SedarebiT. ingliseli 
iuristebisaTvis sakiTxi yovelTvis ase idga: rogori interesebi 
amarTleben mkvlelobas? maTTvis ar warmoadgenda problemas 
misuliyvnen daskvnamde imis Sesaxeb, rom wvrilmani qonebrivi 
interesebi arasakmarisia xelmyofis sicocxlis mospobisaTvis. 
bleqstounma, romelmac gamoxata es azri, Camoayaliba wesi: aranairi 
qmedeba “ar SeiZleba iqnas Tavidan acilebuli mkvlelobis meSveobiT, 
garda iseTisa, romlis  CaidenisaTvisac sikvdiliT  dasjaa 
gaTvaliswinebuli.”  

germanelma iuristebma TviTonve moiqcies Tavis Tavi 
konceptualur xafangSi imis mtkicebiT, rom nebismier pirs, romlis 
interesebic safrTxis qveS dgas, SeuZlia moklas xelmyofi, Tavisi 
uflebebis aucilebeli DdacvisaTvis. j. loki Tvlida, rom 
xelmyofisaTvis erTi diumis daTmobac ki ar SeiZleba. samarTlis 
TvalsazrisiT, moiTxoveba, rom Zala gamoyenebul iqnes mxolod 
mosalodneli zianisagan Tavis dasacavad.  

imisaTvis,  rom rogorRac Secvalon es pozicia uflebis 
xelSeuxeblobasTan mimarTebiT, germanelma sisxlis samarTlis 
specialistebma samoqalaqo samarTlidan isesxes “uflebebis borotad 
gamoyenebis” doqtrina. principSi, mesakuTres aqvs ufleba moklas 
qurdi, romelic garbis, magram, amasTanave, igi danaSauls sCadis, Tu 
borotad sargeblobs am uflebebiT, anu gadaWarbebiT iyenebs mas. ra 
Tqma unda, SesaZlebelia vaRiaroT Tavdacvis ufleba absoluturad, 
rogorc es xdeba germaniis federaciuli respublikis ssk-is $.32-iT, 
magram aseT SemTxvevbSic ki es absoluturi ufleba eqvemdebareba 
proporciulobis principiT SezRudvas.593 

proporciulobis principi, rogorc zemoaRniSnuli msjelobebidan 
gamomdinareobs, moqmedebs qarTul sisxlis samarTalSic. Cven am 
principis orsaxovani gageba SeiZleba SemoviRoT. Ppirveli, rodesac 

                         
593 Флетчер Дж., Наумов А. В., dasax. naSr.,  Москва, Юристъ, 1998. gv. 339-341. 
 

 170



proporciulobis principi absoluturad darRveulia _ CavTvaloT, 
rom qmedeba iyo irelevanturi da amitom aucilebeli mogeriebis 
viTareba saerTod gamovricxoT da meore, rodesac proporciulobis 
principis darRveva gamoixata momgerieblisa da Tavdamsxmelis 
interesTa balansis uTanasworobaSi – miviCnioT, rom es aris 
aucilebeli mogeriebis farglebis gadameteba.  

 
a) sasikvdilo Zala da situaciis Sefaseba AaSS-is sisxlis samarTlis 
mixedviT 

amerikis SeerTebuli StatebSi gavrcelebuli  doqtrinis 
mixedviT, rodesac Cven ganvixilavT mogeriebis intensivobas,  
vgulisxmobT, rom aucilebeli mogerieba SezRudulia Zalis im 
intensivobiT, romelic gonivrulobis farglebSi aucileblad 
gvevlineba safrTxis Tavidan asacileblad. aq calke damuSavebas 
saWiroebs ori aspeqti: sasikvdilo Zala da situaciis Sefaseba.  

arsebobs specialuri SezRudvebi sasikvdilo Zalis, anu iseTi 
Zalis gamoyenebaze, romelic gamiznulia sikvdilis an sxeulis mZime 
dazianebis gamosawvevad an SesaZlo gamosawvevad. am SezRudvebis 
mizania, daicvas Tundac im pirTa sicocxle, romlebic 
marTlsawinaaRmdego qmedebas sCadian. tradiciulad moqmedebs is 
midgoma, romelic Crdilo karolinis uzenaesma sasamarTlom 
daafiqsira saqmeSi State v. Clay: sasikvdilo Zala SeiZleba, 
gamoyenebuli iqnas mxolod maSin, roca braldebuli gonivrulobis 
farglebSi darwmunebulia, rom aseTi Zalis gamoyeneba aucilebelia 
sicocxlis SesanarCuneblad an sxeulis dazianebis Tavidan 
asacileblad. Sesabamisad, saxeze unda iyos ori elementi: pirveli, 
momgeriebels gonivrulobis farglebSi unda sjerodes, rom 
imwuTieri Tavdasxma qmnis misi sicocxlis xelyofis an sxeulis mZime 
dazianebis safrTxes; da meorec, momgeriebels gonivrulobis 
farglebSi unda sjerodes, rom arafataluri, anu arasasikvdilo, 
Zalis gamoyeneba araadeqvaturia safrTxis Tavidan asacileblad. 
braldebulis aRqmis gonivruloba Sefasdeba yvela faqtisa da 
garemoebis mxedvelobaSi miRebiT, rogorc es warmoedgina 
msjavrdebuls qmedebis Cadenis dros. rogorc Crdilo karolinis 
sasamarTlom aRniSna, es moiTxovs, mxedvelobaSi iqnas miRebuli 
Tavdamsxmelisa da momgerieblis fizikuri monacemebi, asaki da Zala;  
Tavdasxmis sisastike da intensivoba, momgerieblis gonivruli 
varaudi, rom Tavdamsxmeli flobs iaraRs; Tavdamsxmelis, rogorc 
saSiSi da moZalade adamianis reputacia. 

aseve Zalze mniSvnelovani faqtoria situaciis Sefaseba. 
aucilebel mogeriebaze  dawesebuli farglebi da moqmedebis 
daxvewili wesebi imaze met Sefasebas da gansjas iTxovs, vidre es 
SeiZleba moeTxovos pirs, romelic Tavdasxmis qveS imyofeba. 
sasamarTlo praqtika xazs usvams im garemoebebs, romlebSic es 
Sefaseba keTdeba. rogorc saapelacio sasamarTlom aRniSna saqmeSi 
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People v. White,594samarTali aRiarebs, rom piri, romelic 
marTlsawinaaRmdego Tavdasxmas igeriebs, ar imyofeba sportul 
moedanze, sadac winaswar dadgenil wesebs icavs adgilze myofi 
arbitri. SiSisa da didi stresis qveS myofs am situaciaSi ar evaleba, 
ganaxorcielos zusti Sefasebebi da gadadgas Seumcdari nabijebi. 
maSasadame, Zalis gamoyenebis da, Tundac, sasikvdilo Zalis 
gamoyenebis zogierTi mcdari gadawyvetileba SesaZlebelia, CaiTvalos 
gonivrulad im situaciaSi, roca es keTdeba stresis qveS, im 
viTarebaSi, sadac dafiqreba da msjeloba didi fufunebaa gonieri 
adamianisaTvis.595  

sasikvdilo Zalis axsna-ganmartebas iZleva Tavis wignSi i. 
kozoCkinic.  samarTali avlebs zRvars sasikvdilo da Cveulebrivi 
Zalis gamoyenebas Soris. zogadi wesebiT, sasikvdilo Zala, 
miRebulia, rogorc Zala, romelic gamoiyeneba ganzraxviT, raTa 
miayenos sasikvdilo an sxeulis mZime dazianeba sxvas an Zala, 
romelic, uqmnis sikvdilis an sxeulis mZime dazianebis saSiSroebas 
im pirs,Aromlis mimarTac es Zalaa mimarTuli. amgvarad, piri iyenebs 
sasikvdilo Zalas, Tu is esvris sxvas imis ganzraxviT, rom moklas an 
miayenos sxeulis mZime dazianeba, Tumca sinamdvileSi man saerTod 
aacdina tyvia an miayena sxeulis uniSvnelo dazianeba. magram mokvlis 
an sxeulis dazianebis miyenebis mxolod muqara, ganxorcielebuli, 
magaliTad, iaraRis demonstrirebiT, aSS-is modeluri ssk-iT, ar 
warmoadges Tavisi arsiT sasikvdilo Zaladobas (p. 2. mux. 3.11).596 

amerikul iuridiul literaturaSi aucilebeli mogeriebis 
uflebis ganxilvisas, am uflebis realizaciasTan dakavSirebiT,  
upirveles yovlisa, ibadeba kiTxva, TuU romeli Zala unda iqnas 
gamoyenebuli Tavdasxmis dros. miiCneva, rom gamoyenebuli Zala unda 
iyos gonivrulad aucilebeli, raTa Tavidan iqnas acilebuli 
safrTxiT miyenebuli ziani. sxva sityvebiT rom vTqvaT, is unda iyos 
gonivrulad Sesatyvisi mosalodneli zianisa.Ppiri SeiZleba, 
gamarTlebuli iyos, Tu is mogeriebisaTvis gamoiyenebs arasasikvdilo, 
anu Cveulebriv, Zalas, Tu is gonivrulad fiqrobs, rom sxva piri, es-
esaa, mzad aris miayenos mas sxeulis dazianeba, magram ara sxeulis 
mZime dazianeba, an mkvleloba. wesebi, romlebic  gansazRvravs 
arasasikvdilo Zalis gamoyenebas, aseTive Zalis gamoyenebisagan 
Tavdasacavad, damkvidrebulia AaSS-is modeluri ssk-is (p. 1. 3.04) 
muxlSi da amerikis mTeli rigi Statebis kodeqsebSi.597 

Ppiri, romelmac gamoiyena sasikvdilo Zala, SeiZleba, 
gamarTlebuli iyos mxolod maSin, Tu is gonivrulad miiCnevs, rom 

                         
594 People v. White,87 III App. 3.d 321, 409 N.E.2.d (1980). 
595  Kadish  Sanford H.,  Encyclopedia of Crime and Justice , t. 3 (The Free Press, 1993), gv.  947-948. 
596 Козочкин И. Д., dasax. naSr,  Омега-Л.  2003, gv. 156 
597magaliTad, alabamis, arizonas, kolorados, floridis, aiovas, kanzasis, 
luizianis, minesotis, niu iorkis, texasis, viskonsinis da sxva Statebis sisxlis 
samarTlis kodeqsebSi.  
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sxva pirma, SesaZloa, es-esaa, ukanonod moklas igi an miayenos mas 
sxeulis mZime dazianeba.598 

sasikvdilo Zalis gamoyeneba dasaSvebia amerikis umravlesi 
Statebis kodeqsebiT, magram saintereso aris is garemoeba, rom is 
dasaSvebia pirovnebis winaaRmdeg mimarTuli gansazRvruli 
danaSaulis (adamianis motaceba, gaupatiureba da sxv.)599 mcdelobisas 
an Cadenis dros, im SemTxvevaSic ki, Tu dazaralebulis sicocxlesa 
da janmrTelobas  safrTxe ar emuqareba.600 

aSS-Si sacxovreblisa da uZravi qonebis dacvis problemasTan 
dakavSirebiT ZiriTadi kiTxva aris is, Tu rodis, ra SemTxvevebSia 
SesaZlebeli gamoyenebul iqnas sasikvdilo Zala?  

Aadre gabatonebuli iyo inglisur samarTalze dayrdnobili 
Sexeduleba, rom saxlis dacva, romelic emsaxureba sicocxlis 
SenarCunebas, iseve aucilebelia, rogorc TviT sicocxlis dacva, 
magram TandaTanobiT am Sexedulebam ganicada evolucia da 
SesaZlebelia, amis gamoc, sasikvdilo Zalis gamoyenebis SesaZlebloba 
gaxda mkveTrad gansazRvruli.601 

Aamerikis SeerTebuli Statebis kanonmdeblobaSi aRmovaCenT sam 
ZiriTad midgomas sasikvdilo Zalis gamoyenebis marTlzomierebis 
sakiTxis gadawyvetis irgvliv.  

Ppirveli, romelic mocemulia modeluri ssk-is (p.3 (d) $ 3. 06) 
muxlebiT da zogierTi Statis kanonmdeblobiTac aris aRiarebuli, 
mdgomareobs imaSi, rom sasikvdilo Zalis gamoyeneba Semofarglulia 
iseTi SemTxvevebiT, rodesac arsebobs seriozuli safrTxe pirovnebis 
mimarT. kerZod: sasikvdilo Zala SesaZlebelia, gamoyenebul iqnas im 
SemTxvevaSi, Tu moqmedi Tvlis, rom sxva piri cdilobs Caidinos an 
ukve sCadis cecxlis wakidebas, Zarcvas, yaCaRobas, an sxva  felonias 
mikuTvnebul  datacebas an qonebis ganadgurebas da 1) gamoiyena an 
imuqreboda, rom gamoiyenebda sasikvdilo  Zalas moqmedi piris mimarT 
an misi TandaswrebiT, anda 2) Cveulebrivi (arasasikvdilo) Zalis 
gamoyeneba Caayenebda moqmeds  an misi TandaswrebiT myof sxva pirs 
sxeulis mZime dazianebis miyenebis seriozul safrTxeSi.602 

Mmeore midgoma, romelmac asaxva hpova mraval Tanamedrove 
kodeqsSi, iTvaliswinebs SesaZleblobas, rom gamoyenebuli iqnas 
sasikvdilo Zala sacxovrisis  an uZravi qonebis xelyofisas  da, 
saerTod, gafrTxilebisaTvis da garkveuli feloniis Cadenis 

                         
598magram, Tu agresiis msxverpls ar SeuZlia, gamarTlebulad gamoiyenos sasikvdilo 
Zala, mas SeuZlia, daSinebis mizniT daemuqros, rom gamoyenebs aseT Zalas, am Zalis 
realurad gamoyenebis ganzraxvis gareSe.  
599 Козочкин И. Д., dasax. naSr,  Омега-Л.  2003, gv. 156 
600zogierT StatSi nebardarTulia sasikvdilo Zalis gamoyeneba nebismieri 
feloniis Cadenis Tavidan asacileblad (State V. Harries, 222 N.W. 2d 462 (lowa, 1974). 
601 Козочкин И. Д., dasax. naSr,  Омега-Л.,  2003, gv. 166 
602 Model Penal Code. Phill.,1985, gv. 50. 
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aRsakveTad, ufro metad ki cecxlis wakidebis, YyaCaRobis, Zarcvis an 
yvela erTad aRebulis, an zogierTi maTganisas.603 

Dda bolos, mesame midgoma yvelaze farToa. is mdgomareobs imaSi, 
rom sasikvdilo Zala SeiZleba, gamoyenebul iqnas im SemTxvevaSi, Tu 
sakuTrebis flobis wesebis damrRvevs aqvs ganzraxva, Caidinos 
nebismieri felonia, an miayenos raime ziani saxlis mepatrones an sxva 
pirs, romelic imyofeba masTan sacxovrisSi. Aam midgomam 
sakanonmdeblo asaxva hpova zogierT konservatiulad ganwyobil 
StatSi.604 

zemoT aRwerilTan dakavSirebulia sxva sakiTxic - SeuZlia Tu 
ara saxlis mflobels, gamoiyenos sasikvdilo Zala sacxovreblidan 
gamosaxlebis SemTxvevaSi winaaRmdegobis gawevis dros? saerTo 
samarTali am kiTxvaze iZleoda dadebiT pasuxs. Statebis Tanamedrove 
doqtrinisa da kanonmdeblobis analizi saSualebas iZleva gakeTdes 
daskvna maszed, rom es wesi ganagrZobs moqmedebas, magram SedarebiT 
ufro gansazRvrul farglebSi. aSS-isMmodeluri ssk-is (p. 3 (d) 3.06) 
muxliT da iseTi Statebis ssk-ebiT, rogorebic aris pensilvania ($.507) 
da kentuki (muxli 503.080), mepatrones SeuZlia, gamoiyenos sasikvdilo 
Zala im SemTxvevaSi, Tu “piri, vis winaaRmdegac gamoiyeneba Zala, 
cdilobs, waarTvas mas sacxovrisis flobis ufleba yovelgvari 
samarTlebrivi safuZvelis gareSe.”605 

Yyovelive zemoaRniSulidan gamomdinare, SegviZlia, gavakeToT 
daskvna, rom aSS-is sisxlis samarTalSi  yuradReba eqceva  
mogeriebis intensivobis marTebulad Sefasebis or iseT sazoms, 
rogorebic aris: situaciis Sefaseba da konkretul saqmeSi 
sasikvdilo Tu arasasikvdilo Zalis gamoyenebis swori 
gadawyvetileba, razedac kanonmdeblobis mier garkveuli SezRudvebia 
dawesebuli, da, Tuki orive faqtori saxezea, CaiTvleba, rom 
dakmayofilebulia aucilebeli mogeriebis marTlzomierebis 
zemoaRniSnuli piroba, - kerZod, is, rom  gamoyenebuli Zalis sidide, 
anu igive mogeriebis intensivoba Seesabameba mosalodnel safrTxesa 
da misi Tavidan acilebis saSualebas.Mmagram aqve aRniSvnis Rirsia 
amerikel samarTalSemoqmedTa is Sexedulebac, romlic SiSisa da 
didi stresis qveS myof momgeriebels amgvar eqstremalur situaciaSi 
ar avaldebulebs zusti Sefasebebis keTebasa da Seumcdari nabijebis 
gadadgmas. Aaqedan gamomdinare, Tundac sasikvdilo Zalis gamoyenebis 
zogierTi mcdari gadawyvetilebac ki, SeiZleba CaiTvalos 
gonivrulad garkveul situaciaSi, Tuki Tavdamcvelma aseTi Sefaseba 
gaakeTa da es qmedeba ganaxorciela didi  stresis qveS. Ggamodis, rom 
piri, SesaZloa, gaTavisufldes sisxlis samarTlis 

                         
603magaliTad, niu iorkisa (p.2 da 3 $ 35.20) da kentukis (p.2 mux. 503.080) ssk-ebiT  
xanZris gaCenis an yaCaRobis.  
604ix. magaliTad iutas (mux. 76-2-405), jorjias ($26-903), floridis ($782.02) an 
minesotis (mux. 609.065) ssk-ebi. 
605 Козочкин И. Д., dasax. naSr,  Омега-Л.,  2003, gv.  167. 
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pasuxismgeblobisgan sasikvdilo Zalis gamoyenebasTan mimarTebiT 
situaciis mcdarad Sefasebis drosac ki, Tuki im viTarebidan da 
stresidan gamomdinare, misi qmedeba  gonivrulad SeiZleba miviCnioT. 

 
g)Ggamoyenebuli Zalis intensivoba inglisur sisxlis samarTalSi 
arsebiTad imave sakiTxs, anu gamoyenebuli Zalis intensivobas da 

mis sazomebs, ixilavs inglisuri sisxlis samarTalic.  
Mmaikl j. alenis mixedviT, inglisis sisxlis samarTalSi 

gamoyenebuli Zalis gonivruloba gulisxmobs, rom, Tumca 
SesaZlebelia momgeriebels keTilsindisierad swamdes, rom Zalis 
gamoyeneba aris aucilebeli mocemul garemoebebSi, magram qmedeba 
aucilebel mogeriebad ver dakvalificirdeba, Tu momgeriebelma 
gamoiyena gonivrulze meti Zala. nafici msajulebis kompetencias 
Seadgens imis dadgena, Tu Zalis ra intensivoba iyo gonivruli 
arsebul situaciaSi. 606 

lord diplokis mier Attorney General for Northern Ireland Reference  (N. 1. 
1975) gamoyenebuli testis mixedviT, naficma msajulebma gamoyenebuli 
Zalis gonivrulobis Sefasebisas Tavis Tavs unda dausvan Semdegi 
SekiTxva: “nebismieri gonieri adamiani a) im faqtebis codniT, romelic 
braldebuls gaaCnda an romelTa arsebobisa mas sjeroda; b) im drosa 
da viTarebaSi, romelic mas hqonda mosafiqreblad; g) CaTvlida Tu 
ara, rom im safrTxis Tavidan acileba, romelic mas an sxvebs 
SeiZleboda, SeqmnodaT eWvmitanilis gaqceviT, marTlsawinaaRmdego 
TavdasxmiT, an danaSaulis CadeniT, amarTlebda Tavdamsxmelis 
dazianebas im zomiTa da im Zalis gamoyenebiT, rac gamoiyena 
momgeriebelma. maSin, roca nafici msajulebi axdenen miyenebuli da 
Tavidan acilebuli zianis urTierTSedarebas mSvid da analitikur 
garemoSi, saTaTbiro oTaxSi, ukve momxdari faqtebis Suqze, isini unda 
Seecadon Tavisi Tavis warmodgenas braldebulis adgilas, im stressa 
da drois simcireSi, romelSic braldebuli imyofeboda.”607  

lordi morisi gadawyvetilebaSi Palmer v. the Queen (1971) aRniSnavs 
Semdegs: “Tu adgili hqonda Tavdasxmas, romlis mogerieba gonivrulad 
aucilebelia, iTvleba, rom momgeriebeli zedmiwevniTi sizustiT ver 
gazomavs mogeriebis intensivobas”.  

mocemul SemTxvevaSi relevanturia braldebulis warmodgenebi 
arsebul garemoebaTa Sesaxeb. lordi morisis Sexeduleba 
gamyarebulia saqmeebiT: Shannon (1980) da White (1987), romlebSic 
aRniSnulia Semdegi: “Tu nafici msajulebi CaTvlian, rom 
moulodneli stresis viTarebaSi momgeriebelma Caidina is, rasac 
keTilsindisierad da instinqturad Tvlida aucileblad, es iqneba 
mogeriebis gonivrulobis saukeTeso maCvenebeli”.   

                         
606 Allen  Michael J., dasax. naSr.,  OXFORD University Press , Sixth Edition,  2001, gv. 200 
607  iqve, gv. 201 
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saqmeSi Owino (1996) dacvis mxare, Scarlet-is sakmaod bundovan 
formulirebaze dayrdnobiT amtkicebda, rom Tu  momgeriebeli iyenebs 
gonivrulze met Zalas, maSin mis mier imis rwmena, rom iyenebs 
gonivrul Zalas, unda iyos sakmarisi safuZveli qmedebis aucilebel 
mogeriebad dakvalificirebisTvis. es rom ase iyos, maSin Tu 
momgeriebeli, romelic Sepyrobis mizniT moklavs maRaziidan gaqceul 
qurds, unda gamarTldes, Tuki is fiqrobs, rom maRaziidan gaqceuli 
qurdis mkvleloba gonivrulia. am SemTxvevaSi d. sCadis ara 
faqtobriv, aramed samarTlebriv Secdomas, anu Secdomas im sakiTxTan 
dakavSirebiT, Tu ra intensivobis Zalis gamoyeneba aris dasaSvebi 
kanoniT damnaSavis Sepyrobisas. dacvis argumenti Owino-s saqmeSi 
uaryofili iqna mosamarTle kolinsis mier, romelmac aRniSna: 

“Scarlet-is saqmeze gadawyvetilebaSi beldams ar uTqvams, rom 
momgerieblis sruliad usafuZvlo darwmunebuloba gamoyenebuli 
Zalis gonivrulobaSi mas uflebas aZlevs, Cadinos is, rac man Caidina. 
rogorc qei j.-m sakuTar argumentSi miuTiTa, es mosazreba rom swori 
yofiliyo, maSin gamarTlebuli iqneboda momgerieblis mier im 
Tavdamsxmelis mkvleloba, romelic mas, ubralod, muStiT emuqreba 
(Tu momgeriebeli aragonivrulad, magram keTilsindisierad fiqrobs, 
rom dasaSvebia am intensivobis mogerieba). Ees, rasakvirvelia, ar aris 
da verc iqneba moqmedi samarTali. 

samarTlebrivma komisiam Tavis daskvnaSi miuTiTa: “momgerieblis 
gansjaze ar unda iyos damokidebuli danaSaulis Tavidan 
asacileblad gamoyenebuli zomebis gonivruloba”.608 

momgerieblis mier gamoyenebul ZalasTan dakavSirebiT TavianT 
wignSi  si. klarksoni da h. kitingi aRniSnaven, rom didi xania, rac 
dadgenilia, rom momgeriebelma SeiZleba gamoiyenos mxolod is Zala, 
romelic gonivrulia mocemul garemoebebSi. zogadi wesis mixedviT, 
mogerieba Tavdasxmis proporciuli unda iyos.609  

piri, romelic igeriebs marTlsawinaaRmdego Tavdasxmas, Tavisi an 
sxva pirebis dacvasTan erTad, aseve moqmedebs danaSaulis Tavidan 
asacileblad. es viTareba asaxuli iqna kanonSi.  

1967 wlis sisxlis samarTlis kanonis muxli 3 adgens:  
  ”(1) - pirma SeiZleba gamoiyenos Zala, romelic gonivrulia 
arsebul garemoebebSi, danaSaulis Tavidan acilebis, 
marTlsawinaaRmdego Tavdasxmis mogeriebis, damnaSavis an  
TavisuflebaSi arakanonierad myofi pirebis dakavebis mizniT.  

                         
608 Legislating the Criminal Code. Offences Against the Person and General Principles (Law Commission N. 
218); Allen  Michael J., dasax. naSr.,  OXFORD University Press , Sixth Edition,  2001, gv. 201-202 
609 Clarkson C. M.V. and  Keating  H.M., dasax. naSr ., Fourth Edition London, Sweet and Maxwell, 1998, 
gv 307 
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 (2) - zemoT motanili pirveli paragrafi Secvlis saerTo 
samarTalSi arsebul wesebs, romlebic aregulireben Zalis 
gamoyenebas zemoT miTiTebuli miznebiT.”610 

aRniSnul avtorTa mosazrebiT, SesaZlebelia imis mtkiceba, rom 
am kanonis me-3 muxli vrceldeba aucilebeli mogeriebis yvela 
SemTxvevaze. piri, romelic aucilebel mogeriebas axorcielebs, 
rogorc wesi, danaSaulis Tavidan acilebasac axdens, Tundac es ar 
iyos misi qmedebis pirveladi motivi. amis miuxedavad, gavrcelebuli 
Tvalsazrisis mixedviT, mogeriebis maregulirebeli saerTo 
samarTlis wesebi asaxuli me-3 muxlSi, misi moqmedebis farglebs ara 
mxolod mkafiod SemosazRvravs danaSaulis prevenciiT, aramed am ori 
institutis moqmedebis areali erTmaneTs mTlad ver faravs.  e.  
devisi, saqmeSi MC Innes611 emxroba am Tvalsazriss, rodesac is 
amtkicebs, rom ”aucilebeli mogeriebis ufleba iseve iyo 
Semofargluli, rogorc kanonis me-3 muxliT612”. sxva sityvebiT rom 
vTqvaT, jerjerobiT absoluturad gamarTlebulia aucilebeli 
mogeriebis sakiTxSi saerTo samarTlis gadawyvetilebebs 
daveyrdnoT.613 (gasaTvaliswinebelia is faqti, rom inglisSi ”saerTo 
samarTals uwodeben sasamarTlo gadawyvetilebebs, xolo parlamentis 
mier miRebul kanonebs – ”sakanonmdeblo samarTals” avt. Sen.).614 

zemoaRniSnuli 1967 wlis sisxlis samarTlis kanonis me-3 muxlis 
Tavisebur ganmartebas iZlevian inglisis sisxlis samarTlis 
mkvlevarebi – j. smiti da b. hogani. ganixilaven ra danaSaulis 
Tavidan asacileblad da braldebulis dasakaveblad Zalis 
gamoyenebis sakiTxs, maT miaCniaT, rom saerTo samarTali am sakiTxis 
irgvliv kompleqsuria da bundovani,615 magram arsebobs 1967 wlis 
sisxlis samarTlis kanonis me-3 muxli, romelic, maTi ganmartebiT, 
adgens normas rogorc sisxlis, aseve samoqalaqo samarTlisaTvis. 
rodesac Zalis gamoyeneba “gonivrulia arsebul garemoebebSi”, maSin 
is gamarTlebulia yvela konteqstSi. ar daiSveba samoqalaqo an 
sisxlis samarTlis saqmis warmoeba piris winaaRmdeg, romelic am 
Zalas iyenebs. es muxli specifiurad ar akeTebs miTiTebas Zalis 
gamomyenebeli piris sisxlissamarTlebriv pasuxismgeblobaze. 
rodesac es sakiTxi dgeba, maSin gamoyenebuli unda iqnas mens rea-s 
Cveulebrivi wesebi. samoqalaqo samarTlebrivad, Zalis gamoyeneba 

                         
610 Clarkson C. M.V. and  Keating  H.M., dasax. naSr ., Fourth Edition, London, Sweet and Maxwell, 1998,  
gv. 307 
611 MC Innes  (1971) 55 Cr. App. R. 551  
612 saqmeSi Clegg  miTiTebuli iqna, rom orive situaciaSi daSvebulia erTnairi Zalis 
gamoyeneba.  
613 1993 wlis sisxlis samarTlis kanonis proeqtSi Zalis gamoyeneba danaSaulis 
Tavidan asacileblad, iseve, rogorc pirovnebis Tu qonebis dasacavad, erTi da 
igive muxliT regulirdeba (mux. 27).  
614 Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr.,  Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 308. 
615 ix.Asmitis da hoganis wignis pirveli gamocema 230-238 gv.-ebze. 
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SeiZleba marTlsawinaaRmdego iyos imis gamo, rom, faqtobrivad, es 
Zala ar aris “gonivruli arsebul garemoebebSi”, magram d.-s SeiZleba 
epatios imis gamo, “Zala gonivrulia im garemoebebSi, romelTa 
arsebobac pirs swamda”. CrdiloeT irlandiaSi,616 erT samoqalaqo 
saqmeze dadgenili iqna, rom Zalis gamoyenebis miznebi unda dadgindes 
ara Zalis gamomyenebeli piris mtkicebulebiT, aramed sasamarTlos 
mier, obieqturi testis gamoyenebiT. Dd.-m, romelic iyo jariskaci, 
miuTiTa, rom misi gasrolis mizani iyo manqanaSi myofi pirebis 
dakaveba, romlebsac is gonivrulad Tvlida teroristebad, romlebic 
gaagrZelebdnen teroristuli aqtebis Cadenas gaqcevis SemTxvevaSi. 
sasamarTlom daadgina, rom gamoyenebuli Zala ar iyo gonivruli 
dapatimrebisaTvis, magram gamarTlebuli iyo imis gamo, rom 
gonivrulobis farglebSi mimarTuli iyo danaSaulis Tavidan 
asacileblad.617 Tu es aris ufleba, romelic arsebobs samoqalaqo 
samarTalSi da arsebobs sarwmuno azri amis Sesaxeb, is aseve 
arsebobs sisxlis samarTalSic. erTaderTi gansxvaveba aris is, rom 
sisxlis samarTlis saqmeSi d.-s ar evaleba varaudis gonivruli 
safuZveli, aramed sakmarisia gulwrfeli varaudi.618  

sakiTxis irgvliv, Tu  rodis aris Zalis gamoyeneba gonivruli, 
sisxlis samarTlis sarevizio komisiam,619 romelic iyo avtori am 
muxlisa, miuTiTa: “Tu sakiTxi wamoiWreba normis irgvliv (muxli 3), 
maSin sasamarTlo, udavod, imis dasadgenad, Tu ras warmoadgens 
gonivruli Zala, mxedvelobaSi miiRebs yvela garemoebas, maT Soris 
gamoyenebuli Zalis xarisxs, Tavidan asacilebeli zianis simZimes da 
imis SesaZleblobas, SeiZleba Tu ara is iqnas acilebuli sxva 
saSualebebis gamoyenebiT. ar aris imis aucilebloba, rom muxlSi 
dazustdes gamosayenebeli kriteriumi. vinaidan muxli 
formulirebulia zogadi terminebiT, is ar izRudeba mxolod 
dapatimrebadi (”arrestable offences” – danaSaulebi, romlebzec SeiZleba 
gamoyenebuli iqnes patimroba – avt. Sen.) an sxva tipis danaSaulebiT, 
Tumca metad wvrilmani danaSaulebis SemTxvevaSi, sakmaod maRalia 
imis albaToba, sasamarTlom daadginos, rom mcire mniSvnelobis 
danaSaulebze mcire Zalis gamoyenebis SeuZlebloba maTi Tavidan 
asacileblad.620 

zianis miyeneba CaiTvleba gonivrulad mxolod im SemTxvevaSi Tu: 
(I) es saWiro iyo danaSaulis asacileblad an piris dasakaveblad; (II) 

                         
616 Kelly v. Ministry of Defence [1989]Nl 341 
617evropis adamianis uflebaTa sasamarTlom daadgina (Application N 17 597), rom 
“danaSaulis Tavidan acileba” ar amarTlebs adamianis mokvlas konvenciis meore 
muxlis gagebiT, magram CaTvala, rom piris mimarTulebiT srola gamarTlebuli iyo 
kanonieri dapatimrebis mizniT.  
618 Smith John and Hogan Brian, dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996, gv.  261 
619 Cmnd. 2659, para.23 
620 Smith John and Hogan Brian, dasax. naSr., Eighth Edition Butterworths, London, Edinburgh, 
Dublin,1996, gv. 261 
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is ziani, romelic dadgeboda danaSaulis Tavidan aucdenlobis 
SemTxvevaSi, imdenad didia, rom gonieri adamiani gamarTlebulad 
CaTvlis Tavisi qmedebiT zianis miyenebas, raTa Tavidan acilebuli 
iqnas mosalodneli ziani. Sesabamisad, savaraudoa, rom Tundac 
mkvleloba iqneba gamarTlebuli, piris sicocxlis mospobis an 
janmrTelobis mZime dazianebis Tavidan asacileblad, an piris 
dasapatimreblad, Tu misi TavisuflebaSi yofna qmnis pirovnebis 
sicocxlis mospobis, an sxeulis mZime dazianebis dauyovnebliv 
safrTxes. mTeli es sakiTxi garkveul davas iwvevs. magaliTad, aris 
Tu ara gonivruli vinmes mokvla an sxeulis dazianeba, raTa Tavidan 
iqnas acilebuli adamianis gaupatiureba? an Zarcva, rodesac 
laparakia didZali Rirebulebis qonebis gatacebaze an mciredi 
Rirebulebis qonebis gatacebaze?621 ra moculobis Zala unda iqnas 
gamoyenebuli, raTa Tavidan aviciloT xelovnebis Zvirfasi nivTis 
ganadgureba? rogorc Cans, mocemul garemoebebSi Zalis gonivrulobis 
Sesaxeb msjeloba yovelTvis nafic msajulTa kompetenciaa da ara is 
samarTlebrivi sakiTxi, romelic mosamarTlem unda gadawyvitos.622 Tu 
braldeba ar warmoadgens materialur mtkicebulebas sakiTxis 
wamosayeneblad, maSin mtkicebis tvirTi gadadis braldebulze.  

gonivrulobis standartma, rogorc zemoT aRvniSneT, 
mxedvelobaSi unda miiRos im krizisuli mdgomareobis xasiaTi, 
romelSic warmoiSveba Zalis gamoyenebis aucilebloba, rodesac 
pirovneba imyofeba mZime stresis viTarebaSi, vinaidan Tundac gonieri 
adamiani zustad ver gansjis, Tu Zalis ra minimumia saWiro. 
mosamarTle leinma, gaamarTla ra Zalis gamoyeneba, raTa Tavidan 
acilebuli yofiliyo gzatkecilis blokireba moZalade da 
Seuracmyofeli mZRolis mier, aRniSna: “am garemoebebSi SeuZlebelia 
iuveliris sasworis gamoyeneba, raTa gaizomos Zalis gonivruli 
xasiaTi...”623  

si. klarksoni da h. kitingi isev ganavrcoben Temas, Tu ra 
igulisxmeba ”gonivruli” da ”proporciuli” Zalis gamoyenebiT 
terminis qveS? es sakiTxi yovelTvis problemuri iyo, gansakuTrebiT 
qonebis dasacavad fizikuri Zalis gamoyenebisas. miuxedavad 
gavrcelebuli Tvalsazrisisa, unda iTqvas, rom pirovnebas ufleba ar 
aqvs mis saxlSi moseirne qurdi moklas, garda im SemTxvevisa, roca 
fiqrobs, rom safrTxe mis sicocxles emuqreba. Forrester-is624saqmeSi 
dadginda, rom saxlSi ukanonod SeWril pirs SeuZlia, aucilebeli 
mogeriebac ganaxorcielos, Tu saxlis mflobeli gamoiyenebs 
gadametebul Zalas mis winaaRmdeg. es garkveul siZneleebs qmnis, 

                         
621 rodesac yasabma Tavisi daniT daWra mZarcveli, misi qmedeba marTlzomierad 
CaiTvala, Tumca Tavdamsxmeli gardaicvala. 
622 Reference under s. 48 A of the Criminal Appeal (Northern Ireland) Act 1968 (No. 1 of 1975) [1976] 2 All ER 
937 at 947, HL, per Lord Diplock.  
623 Reed v. Wastie[1972] Crim LR 221 
624 Forrester [1992] crim. L. R. 792.  
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vinaidan bevrisaTvis Zalis gamoyeneba aris erTaderTi gza sakuTrebis 
dasacavad. Tu maT ar eqnebaT ufleba, aseTi Zala gamoiyenon, maSin 
faqtobrivad ”misjili aqvT” konfiskacia da SeiZleba, isargeblon 
mxolod Semdgomi samarTlebrivi saSualebebiT qonebis 
dasabruneblad. Tumca, alternativa uaresi iqneba. dauSvebelia 
adamianebs mivceT mxolod qonebis dasacavad mkvlelobis an sxeulis 
mZime dazianebis miyenebis ufleba. 

rogorc vxedavT, ingliseli samarTalSemoqmedi mosamarTleebi, 
imis dasadgenad,  ramdenad iyo saxeze aucilebeli mogeriebis 
viTareba, farTod ganixilaven sakiTxs imis Sesaxeb, Tu Zalis ra 
intensivobiT gamoyeneba iyo gonivruli arsebul mgomareobaSi da 
ramdenad gaarTva Tavi momgeriebelma aseT Zalis zomierad gamoyenebis 
moTxovnas. gamoyenebuli Zalis gonivrulobis SefasebisaTvis 
inglisel mosamarTleebs erTgvari testis SemoRebamac ki mouwiaT, 
raTa nafic msajulebs  aRniSnuli sakiTxi unda gadaewyvitaT. am 
testis mixedviT, momgeriebeli gamarTldeboda, Tuki “nebismieri 
gonieri adamiani (a). im faqtebis codniT, romelic braldebuls 
gaaCnda an romelTa arsebobisa mas sjeroda (b). im drosa da 
viTarebaSi, romelic mas hqonda mosafiqreblad (g). CaTvlida, rom im 
safrTxis Tavidan acileba, romelic SeiZleboda Seqmniliyo 
eWvmitanilis gaqceviT (igulisxmeba damnaSavis Sepyroba, aucilebeli 
mogerieba an danaSaulis Tavidan acileba) amarTlebda Tavdamsxmelis 
dazianebas im zomiTa da im Zalis gamoyenebiT, rac gamoiyena 
momgeriebelma”. amasTan, aRniSnulis Sefasebisas, nafici 
msajulebisaTvis sarekomendacio xasiaTis moTxovnas warmoadgens 
sakuTari Tavis Cayeneba braldebulis mdgomareobaSi, im DdaZabul 
viTarebasa da  mosafiqrebeli drois arasakmarisobaSi, romelSic 
braldebuli SeiZleba, aRmoCndes mogeriebisas.  

rogorc zemoT ganxiluli masalidan SegviZlia, davaskvnaT,  
mniSvnelovania Tavad braldebulis warmodgenebi arsebul 
garemoebaTa Sesaxeb. Aaqedan gamomdinare, mogeriebis gonivrulobis 
saukeTeso msazRvreli, SesaZloa, iyos momgerieblis mier stresis 
viTarebaSi Cadenili  iseTi qmedeba, rac mas keTilsindisierad da 
instinqturad aucileblad miaCnda TavdacvisaTvis. Tumca, Tuki 
CavTvliT, rom momgeriebelis rwmena,  rom iyenebs gonivrul Zalas, 
unda iyos sakmarisi safuZveli qmedebis aucilebel mogeriebad 
dakvalificirebisTvis, maSinac ki, Tu  momgeriebeli iyenebs 
gonivrulze met Zalas, aseTi midgoma aucilebeli mogeriebis 
marTlzomierebis gansaxilveli pirobis rRvevamde migviyvans. aseT 
gaurkvevlobas rom Tavi aaridos inglisurma samarTalma, amisaTvis, 
erT-erT gadawyvetilebaze dayrdnobiT adgens, rom momgerieblis ara 
sruliad usafuZvlo darwmuneba gamoyenebuli Zalis gonivrulobaSi 
aZlevs mas qmedebis Cadenis uflebas, armed iseTi darwmuneba, 
romelsac sakmarisi gonivruli safuZveli gaaCnia. anu momgerieblis 
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mxridan saWiroa gonivruli da ara mxolod keTilsindisieri fiqri 
imisa, rom dasaSvebia aseTi Zalis intensivobis mogerieba. 

iseve rogorc aSS-is sisxlis samarTalSi, ingliseli sisxlis 
samarTlis mkvlevarebic, jerdebian zogad wesze, romlis mixedviTac, 
mogerieba Tavdasxmis proporciuli unda iyos. sabolood ki unda 
iTqvas, rom gonivrulobis standartma mxedvelobaSi unda miiRos im 
krizisuli mdgomareobis xasiaTi, romelSic warmoiSveba Zalis 
gamoyenebis aucilebloba. 

 
d) gonivrulobis subieqturi da obieqturi testi inglisuri 
sisxlis samarTlis mixedviT 
inglisuri samarTali warsulSi inarCunebda gonivrulobis 

sakmaod uxeS da obieqtur tests. es midgoma SesaZlebelia 
gamarTlebuli iqnes imis gaTvaliswinebiT, rom aucilebeli mogerieba 
warmoadgens gamamarTlebel garemoebas.625  

”aucilebeli mogeriebis miCneva gamamarTlebel garemoebad 
gulisxmobs imas, rom Tavdamsxsmelis sicocxle sazogadoebisaTvis 
ufro nakleb Rirebulebas warmoadgens, vidre momgerieblis. am 
sakmaod delikaturi daskvnis gakeTebisas, kanonma unda uzrunvelyos 
is, rom Tavmdamsxmeli namdvilad braleuli iyos da ar arsebobdes, 
misi mokvlis garda, sxva raime alternativa.626 

amis miuxedavad, inglisuri sasamarTloebis SedarebiT ufro 
gviandel gadawyvetilebebSi samarTali ufro momgerieblis 
interesebis sasargeblod ganviTarda.627  

 GganvixiloT CrdiloeT irlaniis generaluri prokuroris 
miTiTeba. igi gamomdinareobs saqmidan, romelSic jariskacs brali 
edeboda adamianis mkvlelobaSi, romelic SecdomiT irlandiis 
respublikuri armiis wevri egona. 

lordi diploki aRniSnavda: “is, Tu ra saxis Zala unda iqnas 
gamoyenebuli arsebul garemoebebSi, danaSaulis Tavidan acilebisas, 
Cemi TvalsazrisiT, yovelTvis nafici msajulebis gadasawyvetia da 
arasdros miekuTvneba “samarTlebriv sakiTxs”, romelic mosamarTlem 
unda gadawyvitos. naficma msajulebma, aseve, unda gaiTvaliswinon is 
garemoebebi, romlebSic momgeriebeli iRebs gadawyvetilebas da 
agreTve is, Tu mis xelT arsebuli drois simcire rogor gavlenas 
moaxdens gonieri adamianis mier miRebul gadawyvetilebaze. naficma 
msajulebma Tavis Tavs unda Seaxsenon, rom momgeriebeli safrTxis Tu 
miyenebuli da Tavidan acilebuli zianis awon-dawonas sasamarTlo 

                         
625 Clarkson C. M.V. and  Keating  H.M., dasax. naSr ., Fourth Edition,  London, Sweet and Maxwell, 1998, 
gv 308. 
626 Creach, “Partially Determined Imperfect  Self-Defence: The Battered Wife  Kills and Tells Why” (1982) 34 
Stan. L. R. 616, 632.  
627 Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr ., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv . 309.  
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darbazSi ki ar axdens, aramed, SesaZlebelia, mas wamebSi, stresul 
mgomareobaSi mouxdes gadawyvetilebis miReba.  

im faqtebze dayrdnobiT, romelic saqmeSia mocemuli, 
braldebulis winaSe arsebobda mxolod ori SesaZlebloba: mas unda 
mieca gardacvlilisaTvis gaqcevis saSualeba an gaexsna misTvis 
cecxli samsaxurebrivi iaraRidan. gonierma adamianma unda icodes, 
rom Tu avtomaturi iaraRidan nasroli tyvia adamians moxvdeba, 
maRalia misi sikvdilis an sxeulis mZime dazianebis albaToba. 
Sesabamisad, sasworis erT mxareze arsebuli ziani iyo 
progrozirebadi da misi dadgomis albaToba _ maRali. magram, meores 
mxriv, naficma msajulebma, aseve, unda Seafason sasworis meore 
mxareze arsebuli zianis albaToba – policiis muSakebis sikvdili an 
sxeulis dazianeba teroristuli aqtis Sedegad (rac, SeiZleboda, 
mohyoloda piris gaqcevas), aseve SeiaraRebuli amboxebis gagrZeleba 
CrdiloeT irlandiaSi, romliTac xdeba sicocxlis xelyofa da 
qonebis ganadgureba. naficma msajulebma aseve unda imsjelon, aseTi 
Sedegebis dadgomis albaTobis ra xarisxi arsebobda gonieri 
adamianis TvalSi, im codnis gaTvaliswinebiT, rac icoda, an romelTa 
arsebobas gonivrulad varaudobda braldebuli. 628 

saqmeSi Palmer v. The Queen629 braldebuli, romelic atarebda 
cecxlsasrol iaraRs, wavida sxva pirebTan erTad wvrilmanebis 
sayidlad. arsebuli konfliqtis Sedegad, maT gamyidveli datoves ise, 
rom fuli ar gadauxdiaT. maT daedevna ramdenime piri, romelTaganac 
erT-erTi cecxlsasroli iaraRidan gasroliT mokla braldebulma. 
sasamarTlom daadgina gamamtyunebeli ganaCeni ganzrax mkvlelobis 
braldebiT. braldebuli amtkicebda, rom igi moqmedebda aucilebeli 
mogeriebis mdgomareobaSi. 

lordi morisi miuTiTebs, rom: “aucilebeli mogerieba aris iseTi 
gamamarTlebeli garemoeba, romelsac yvelanairi nafici msajulebi 
advilad gaigeben. es ar moiTxovs samarTlebriv azrovnebas, saWiroa 
mxolod saRi azri mis gasagebad.Mmagram, meores mxriv, yvelaferi 
damokidebulia konkretuli saqmis garemoebebze. maTi gadawyveta nafic 
msajulTa kompetencias miekuTvneba. zogierT situaciaSi gonivruli 
da aSkarad SesaZlebelia martivi nabijebis gadadgma safrTxis 
Tavidan asacileblad. zogierTi Tavdasxma seriozuli da saSiSia, 
zogierTi ki _ ara. Tu Tavdasxma SedarebiT umniSvneloa, 
aragonivruli iqneba mTlianad araproporciuli sapasuxo qmedebis 
ganxorcieleba. Tu Tavdasxma mZimea da is pirovnebas myisier safrTxes 
uqmnis, maSin SesaZlebelia, saWiro iyos dauyovneblivi qmedebebis 
ganxorcieleba. Tu Tavdasxma dasrulebulia da safrTxe aRar 
arsebobs, maSin Zalis gamoyeneba SeiZleba iyos: an SurisZiebis, an 
dasjis, an Zveli angariSsworebis, an, ubralod, agresiis 

                         
628 Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr ., Fourth Edition, London, Sweet and Maxwell, 1998. 
gv. 309. 
629 Palmer v. The Queen (1971) A.C. 814. 
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ganxorcieleba. Sesabamisad, aucilebel mogeriebasTan kavSiri qreba. 
es aris is sakiTxebi, romlebic saRi azris mqone naficma msajulebma 
unda ganixilon. Tu saxezea Tavdasxma, romelic mogeriebas 
gonivrulad moiTxovs, maSin cxadia, rom momgeriebels ar SeuZlia 
mTeli akuratulobiT gaTvalos saWiro TavdacviTi zomebi. Tu nafici 
msajulebi CaTvlian, rom moulodneli stresis viTarebaSi 
momgeriebelma gaakeTa yvelaferi, ris saWiroebasac patiosnad da 
instinqturad fiqrobda, es iqneba yvelaze cxadi mtkicebuleba imisa, 
rom gonivruli TavdacviTi zomebi swored iqna miRebuli. nafic 
msajulebs miecemaT miTiTeba, rom aucilebeli mogeriebis argumenti, 
romlis ZaliTac mtkicebulebebi mis ganxilvas SesaZlebels xdian, 
mxolod maSin ar unda iqnas gaziarebuli, Tu braldeba daamtkicebs, 
rom is, rac braldebulma Caidina, cdeba aucilebel  mogeriebas.  

Palmer-is saqmeze dayrdnobiT, Semdgom saqmeebSi, rogorebic aris: 
Shannon,630 White631 da Scarlett,632 TiTqmis sul ufro da ufro xSirad 
aris uaryofili obieqturi elementi. sasamarTloebi aucilebel 
mogeriebad akvalificirebdnen iseT SemTxvevebs, romlebSic 
bradlebuli fiqrobda, rom is iyenebda Sesaferis Zalas. es mkveTri 
cvlileba imdenad mouqneli iyo, rom SesaZlebeli iyo iseTi 
braldebulisTvis, romelic SeCveuli iyo Zalis gamoyenebas, 
sasamarTloebs dasaSvebad ecnoT ufro  meti Zalis gamoyenebis 
SesaZlebloba (vidre Zaladobas SeuCveveli braldebulebisTvis). 
saapelacio sasamarTlo Seecada, SeeCerebia es tendencia, romelic 
miiwevda mTlianad subieqturi standartisaken.  

                        

saqmeSi R. v. Owino (1996).633pirs bralad edeboda Tavisi 
meuRlisaTvis sxeulis dazianebis miyeneba. is amtkicebda, rom 
dazianeba miayena aucilebeli mogeriebis mdgomareobaSi, roca 
igeriebda  mis Tavdasxmas. braldebulis qmedebebi Sefasebuli unda 
iqnas misi keTilsindisieri darwmunebis Suqze, Tundac es darwmuneba 
iyos mcdari. naficma msajulebma unda gadawyviton sakiTxi, 
gonivruli iyo Tu ara Zalis gamoyeneba im garemoebebSi, romelTa 
arsebobac swamda braldebuls.634 

Scarlet-is saqmeze sastumros mepatrone savsebiT kanonierad da 
marTebulad sastumrodan aZevebda erT mTvral klients. braldebis 
mixedviT, man gamoiyena gadaWarbebuli Zala klientis winaaRmdeg, ris 
Sedegadac es ukanaskneli waiqca da gardaicvala kibeebze Tavis 
dartymis Sedegad. mosamarTle beldami am saqmeze miuTiTebda Semdegs: 
“mocemul saqmeSi braldebulis mier garkveuli Zalis gamoyeneba 
gamarTlebulia, da is mxolod maSin agebs pasuxs, Tu gamoiyenebs 

 
630 Shannon (1980) 71 Cr. App. R. 192.  
631 White [1987] 3 All E.R. 416.   
632 Scarlett (1994) 98 Cr. App. R.  290.  
633 Cr. App. R. 128 (Court of Appeal, Criminal Division). 
634 Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr ., Fourth Edition,  London, Sweet and Maxwell, 1998, 
gv. 310.  
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gadaWarbebul Zalas. Tumca, nafic msajulebs unda mieceT miTiTeba, 
rom braldebuli pasuxs ar agebs, sanam braldebis mxare ar 
daamtkicebs, rom saxezea danaSaulis subieqturi elementi, anu 
ganzrax an gaufrTxileblobiT Zalis gamoyeneba. ufro metic, nafic 
msajulebs unda mieTiToT, rom braldebuli pasuxs ar agebs mxolod 
ganzrax an gaufrTxileblobiT gadametebuli Zalis gamoyenebisTvis. 
nafici msajulebi unda darwmundnen, rom gamoyenebuli iqna imaze meti 
Zala, vidre saWiro iyo im garemoebebidan gamomdinare, romelTa 
arsebobisac braldebuls sjeroda. da im SemTxvevaSi, Tu braldebuls 
sjeroda, rom garemoebebi iTxovdnen mis mimarT am Zalis gamoyenebas,  
maSin gamamtyunebeli ganaCeni ver dadgeba, Tundac misi subieqturi 
darwmuneba aragonivruli iyos.“ 

es aris mniSvnelovani ganmarteba, romelic uars ambobs mTlianad 
subieqtur testze. piri, romelic sawyis agresias axorcielebs, 
braleulia da imsaxurebs garkveuli uflebebis CamorTmevas, magram 
misi yvela ufleba ar gabaTildeba.635 es ase moxdeba, Tu Cven mis 
winaaRmdeg aragonivruli Zalis gamoyenebas davuSvebT. amJamad Cven 
unda davaskvnaT, rom Scarlet-is saqmem Williams Gladstone-is saqmes araferi 
Sehmata.636G 

es imas niSnavs, rom momgerieblis qmedebebi unda Sefasdes 
testiT, romelic arc mTlianad subieqturia da arc mTlianad 
obieqturi. aramed, arsebobs ufro moqnili Sefasebis kriteriumi, 
romlis mixedviTac, im garemoebebze dayrdnobiT, romelTa 
arsebobisac momgeriebels sjeroda, mogeriebisTvis gamoyenebuli Zala 
gonivrulia.  es midgoma SesaZleblobas miscems ojaxuri Zaladobis 
msxverpl qalebs, ufro warmatebiT imarTlon Tavi aucilebeli 
mogeriebis mdgomareobiT. sakiTxi unda daisvas ase: gonivruli aris 
Tu ara iseTi sapasuxo qmedebis ganxorcieleba, romelic Caidina 
braldebulma. sainteresoa, sasamarTloebi momavalSi mxars dauWeren 
Tu ara aseT midgomas.637 

Ddaskvnis saxiT unda aRvniSnoT, rom Aaucilebeli mogeriebisas 
gamoyenebuli Zalis gonivrulobis SefasebisaTvis ingliseli 
mosamarTleebi, rogorc Cans, aviTarebdnen gonivrulobis subieqtur 
da obieqtur tests. Nnafici msajulebi swored aRniSnul testebze 
dayrdnobiT cdilobdnen momgerieblis mier Zalis gamoyenebis 
gonivrulobis gansazRvras da, Sesabamisad, piris gamarTlebasa Tu mis 
sisxlissamarTlebriv pasuxisgebaSi micemas. inglisuri samarTali 
Tavdapirvelad iyenebda gonivrulobis sakmaod uxeS da obieqtur 
tests. SemdgomSi, inglisuri  samarTalis ganviTareba  ufro 
momgerieblis interesebis sasargeblod warimarTa. TandaTanobiT 

                         
635  Clarkson  C.M.V.  and  Keating  H.M., dasax. naSr ., Fourth Edition,  London, Sweet and Maxwell, 
1998, gv. 311. 
636 ix.  Smiths’ Commentary  [1995] Crim. L.R. 744.  
637 Clarkson  C.M.V.  and  Keating  H.M.,dasax. naSr ., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 312. 
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inglisurma sasamarTloebma uari Tqves obieqtur elementze. 
sasamarTloebi aucilebel mogeriebad akvalificirebdnen iseT 
SemTxvevebs, romlebSic braldebuli fiqrobda, rom is iyenebda 
Sesaferis Zalas. Bbunebrivia, arc es midgoma gamodga marTebuli, 
amitom saapelacio sasamarTlo Seecada, SeeCerebina es tendencia, 
romelic miiwevda mTlianad subieqturi standartisaken. mTlianad 
subieqtur testze uaris Tqma, SeiZleba, ganimartos Semdegnairad: 
nafici msajulebi unda darwmundnen, rom gamoyenebuli iqna imaze meti 
Zala, vidre saWiro iyo im garemoebebidan gamomdinare, romelTa 
arsebobisac braldebuls sjeroda.Aaqedan gamomdinare, Tuki 
aRmoCndeba, rom  braldebuls sjeroda, rom garemoebebi iTxovdnen 
misi mxridan Zalis gamoyenebas,  maSin pirs sisxlissamarTebrivi 
pasuxismgebloba ar daekisreba, Tundac misi subieqturi darwmunebis 
aragonivrulobis SemTxvevaSi.  

sabolood, ingliseli samarTalSemoqmedebi da 
samarTalSemfardeblebi mividnen im daskvnamde, rom momgerieblis 
qmedebebi unda Sefasdes ara mTlianad subieqturi an mTlianad 
obieqturi testiT, aramed iseTi Sefasebis kriteriumiT, romlis 
mixedviTac, im garemoebebis gaTvaliswinebiT, romelTa arsebobaSic 
momgeriebeli darwmunebuli iyo, piris mier TavdacvisaTvis 
gamoyenebuli Zala gonivrulia arsebul viTarebaSi. Aamosavali 
sakiTxi unda iyos is, Tu ramdenad gonivrulia iseTi sapasuxo qmedeba,  
romelic  braldebulma ganaxorciela.  

 
e) proporciulobis moTxovnis kritika aSS-is sisxlis 

samarTalSi 
rogorc ukve araerTxel aRiniSna winamdebare paragrafSi, anglo-

amerikuli sisxlis samarTlis mixedviT, aucilebeli mogeriebis 
marTlzomierebisaTvis erT-erT mniSvnelovan pirobas proporciuloba 
warmoadgens.  aSS-is sisxlis samarTlis mkvlevarTa Soris gvxvdebian 
avtorebi, romlebic akritikeben  proporciulobis moTxovnasTan 
dakavSirebiT j. fletCeris midgomas. j. fletCeris TvalsazrisiT, 
aucilebeli mogeriebis erTaderTi safuZveli aris individualuri 
avtonomiis dacva, romelic ar moiTxovs proporciulobas. avtonomia 
pirs aniWebs kerZo areals, romelSic SeuZlia gaakeTos is, rasac 
moisurvebs, im pirobiT, rom is ar xelyofs sxvis kanonier interesebs. 
am tradiciuli Tvalsazrisis mixedviT, romelsac j. fletCeri 
eTanxmeba da romelic gamomdinareobs kantidan, avtonomia aris 
absoluturi ufleba da, rogorc aucilebeli mogeriebis safuZveli, 
is ar moiTxovs proporciulobas.  

j. fletCeris mowinaaRmdegeebs miaCniaT, rom  proporciulobis 
principis uaryofa mxolod avtonomiis aucilebeli mogeriebis 
safuZvlad cnobis Sedegs ar warmoadgens. Tundac samarTlebrivi 
wesrigis dacvis tradiciuli Sexeduleba (rom marTalma arasodes 
unda dauTmos mtyuans) ar moiTxovs proporciulobas. Tu pirma unda 
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daTmos Tavisi kanonieri interesebis nawili proporciulobis 
principis gamo, maSin gamodis, rom marTalma unda dauTmos mtyuans. 
amis miuxedavad, samarTlebrivi wesrigis dacvis amdagvari gageba ar 
aris miRebuli Tanamedrove samarTalSi da  maT es swor midgomad 
miaCniaT. statiis avtorebi, romlebic akritikeben j. fletCers, 
jerdebian imaze, rom  samarTlebrivi wesrigis dacva ar SemoizRudeba 
mxolod aramarTlzomieri qmedebis aRkveTiT, aramed gulisxmobs 
sazogadoebis yvela kanonieri interesis dacvas, maT Soris 
Tavdamsxmelisas. samarTlebrivi wesrigis dacvis amgvari gageba aseve 
gamomdinareobs aucilebeli mogeriebisa da ukiduresi aucileblobis 
urTierTkavSiridan. 

aucilebeli mogerieba moiTxovs marTlsawinaaRmdego Tavdasxmas, 
da is momgerieblis avtonomias da samarTlebrivi wesrigis dacvas 
upirispirebs Tavdamsxmelis avtonomias. aucilebeli mogeriebisgan 
gansxvavebiT, ukiduresi aucilebloba tipur SemTxvevaSi ar moiTxovs 
marTlsawinaaRmdego Tavdasxmas, da is moqmedi piris avtonomias 
upirispirebs dazaralebulis avtonomias da samarTlebrivi wesrigis 
dacvas (imis gamo, rom dazaralebuli ar aris marTlsawinaaRmdego 
xelyofis Camdeni piri). Tu aucilebeli mogeriebis SemTxvevaSi, 
dazaralebulma unda daTmos Tavisi kanonieri interesi (raTa 
gadarCes ufro mniSvnelovani interesi), maSin es niSnavs, rom 
samarTlebrivi wesrigi ar iZleva piris avtonomiis absolutur 
dacvas. samarTlebrivi wesrigi rom absoluturad icavdes piris 
avtonomias, maSin ukiduresi aucilebloba, rogorc pasuxismgeblobis 
gamomricxavi garemoeba, yovel SemTxvevaSi, tipuri saxiT, ar 
iarsebebs.638 ufro metic, samarTlebrivi wesrigis darRveva ar aris 
erTferovani, aramed icvleba dazianebuli sikeTis mniSvnelobis 
mixedviT. garkveuli interesis daTmoba (rodesac Zalian didia 
gadarCenili sikeTe) samarTlebriv wesrigs ar xelyofs.  

meores mxriv, sasicocxlo sikeTis dazianeba umniSvnelo sikeTis 
gadasarCenad xelyofs marTlwesrigs, vinaidan gamoxatavs negatiur 
pozicias sasicocxlo sikeTis mimarT. Sesabamisad, aucilebeli 
mogeriebis konteqstSi samarTlebrivi sikeTis dacva gulisxmobs 
proporciulobas. maSasadame, aucilebeli mogerieba, rogorc Cans, 
eyrdnoba or safuZvels: avtonomiis dacvas, romelic ar moiTxovs 
proporciulobas da samarTlebrivi wesrigis dacvas, romelic 
moiTxovs proporciulobas.639 Sesabamisad, aucilebeli mogerieba 
moiTxovs proporciulobas.640 es Tvalsazrisi Seesabameba sayovelTao 
midgomas proporciulobis moTxovnasTan dakavSirebiT, romelsac 
vawydebiT inglisur, kanadur, Sveicariul, avstriul da finur 

                         
638 es kantis Sexedulebis msgavsia. 
639 ix.  Roxin Claus, dasax. naSr., 1981, gv. 77.  
640 Kremnitzer Mordechai  and Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv. 14.  
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samarTalSi.641 proporciulobis am moTxovnas eTanxmeba j. fletCeri: 
davuSvaT, rom alkoholuri sasmelebis maRaziis mepatrones ar aqvs 
sxva gza srolis garda, raTa Seakavos qurdi, romelic alkoholuri 
sasmelis ramdenime boTliT xelSi gaqcevas cdilobs. adamianebis 
umravlesoba miuReblad miiCnevda mepatronis mier gaqceuli qurdis 
mkvlelobas an sxeulis mZime dazianebas. socialuri TvalsazrisiT, 
ukeTesia qurdi gaiqces sasmelis ramdenime boTliT xelSi, vidre 
seriozuli ziani miadges adamianis janmrTelobas.642 

j. fletCeris mowinaaRmdege Tvalsazrisis ganmaviTarebeli 
statiis avtorebi Tvlian, rom am mosazrebis logika scdeba ramdenime 
boTl liqiors da vrceldeba qonebis ukanono dazianebaze.  

proporciulobis moTxovna gamomdinareobs sisxlis samarTlis 
humanuri bunebidan. humanuri sisxlis samarTali ver dauSvebs qurdis 
mkvlelobas, sxvagvari midgoma iqneba arahumanuri, vinaidan adamianis 
sicocxles ar mianiWebs Sesabamis mniSvnelobas da qonebas ufro 
maRla daayenebs, vidre sicocxles. zogjer marTalma unda dauTmos 
mtyuans, raTa Tavidan iqnas acilebuli sisxlisRvra. socialuri 
solidarobis movaleoba zRudavs aucilebeli mogeriebis farglebs 
(rac gamoixateba proporciulobis moTxovniT) da gamoxatavs 
socialur da eTikur mosazrebebs, aseve humanuri sisxlis samarTlis 
principebs.643 

aqedan gamomdinare, statiis avtorebi fiqroben, rom amgvari 
midgoma samarTlebrivi sistemis Tanmimdevrul xasiaTs uzrunvelyofs, 
im gagebiT, rom is savsebiT Seesabameba aucilebeli mogeriebis 
safuZvlebs; avtorebs miaCniaT, rom es SeiZleba ilustrirebuli iqnas 
i. kantisa da f. hegelis damokidebulebiT aucilebeli mogeriebisa da 
ukiduresi aucileblobis mimarT.644  

 i. kanti ar aRiarebs ukiduresi aucileblobis utilitarul 
gamarTlebas, rogorc sisxlis samarTlebrivi pasuxismgeblobis 
gamomricxvel garemoebas. ukiduresi aucileblobisas piris moqmedeba 
aris aramarTebuli, Tundac rom amiT moxdes sicocxlis gadarCena 
qonebis fasad. i. kanti ambobs: “aucileblobas ar aqvs kanoni. ar 
arsebobs iseTi aucilebloba, romelic aramarTebuls kanonierad 
gadaaqcevs.” 

i. kanti aseve ar scnobs socialuri solidarobis valdebulebas, 
romelic yvela adamians aiZulebs, daexmaros gasaWirSi myof 
TanamoZmes. ukiduresi aucileblobisas, solidarobis movaleoba (anu 

                         
641 ix.  Tapio Lappi-Seppaelae, The Doctrine of Criminal Liability and the Draft Criminal Code for Finland, in 
Criminal Law Theory in Transition 214, 236 (Raimo Lathi & Kimmo Nuotio eds., Helsinki 1992).  
642  Fletcher George P.,  A Crime of Self-Defense 24 (Free Press 1988); ix. Jescheck & Wiegend, dasax. 
naSr., (Berin 1996), gv. 348.  
643 ix.  Koch Burkhard,  dasax. naSr., 1992, gv.  785. ix. inglisuri, amerikuli, franguli, 
Sveicariuli da belgiuri samarTali, romelSic franguli samarTali ar uSvebs 
qonebis dacvis mizniT sicocxlis xelyofas an sxeulis mZime dazianebas.  
644 Kremnitzer Mordechai  and Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004, gv. 15. 
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gasaWirSi myofi piris daxmarebis movaleoba) gamomdinareobs 
moraluri Teoriidan.Ees aris valdebuleba, romelic samarTlebriv 
aRsrulebas ar eqvemdebareba.645 rac Seexeba moralur valdebulebas, 
kanti miiCnevs, rom “Tu piri sakuTar princips, ar daexmaros 
gaWirvebaSi myofT, sajaro principad gadaaqcevs, maSin sxvac uars 
etyvis mas daxmarebaze, rodesac mas gauWirdeba, an, yovel SemTxvevaSi, 
maT amis ufleba eqnebaT”. Tumca, Tu Cven socialuri solidarobis 
movaleobas samarTlebriv valdebulebad ar vaqcevT, maSin ver vcnobT 
gamamarTlebel ukidures aucileblobas, romelic socialur 
solidarobis valdebulebas efuZneba. 

i. kanti ganixilavs aucilebel mogeriebas, rogorc 
“wmindaTawminda” da obieqtur uflebas, romelic Tavdasxmis qveS myof 
pirs aZlevs Zalis gamoyenebis uflebas. aucilebeli mogeriebis 
ufleba dakavSirebulia iZulebis gamoyenebasTan. aucilebeli 
mogeriebis ufleba ar aris damokidebuli proporciulobis principze, 
anu is ver SeizRudeba proporciulobis mosazrebebiT. TuU 
kanonmdebeli mas SezRudavs, es iqneba gaumarTlebeli. i. kantma 
aucilebeli mogeriebis maxasiaTebeli termini  “inculparae tatelae 
moderatio” Secvala terminiT “ius inculpatae tatelae”. sityvis “moderatio” 
amoReba SeiZleba gagebuli  iqnas rogorc proporciulobis principis 
ukugdeba. aucilebeli mogerieba maSinac arsebobs, rodesac miyenebul 
da Tavidan acilebul zians Soris aris araproporciuli 
Tanafardoba. SeiZleba CavTvaloT, rom i. kantis damokidebuleba 
proporciulobis principis mimarT ukavSirdeba im faqts, rom i. kanti 
ar cnobs socialuri solidarobis princips. iseve, rogorc i. kanti 
fiqrobs, rom socialuri solidarobis movaleoba SeiZleba iyos 
moraluri valdebuleba, is aseve miiCnevs, rom rom Tavdamsxmelis 
interesebis mxedvelobaSi miReba gamomdinareobs moraluri Teoriidan. 
Sesabamisad, “rekomendacia zomierebisaken gamomdinareobs ara 
samarTlidan, aramed eTikidan”. 

f. hegeli eTanxmeba socialuri solidarobis valdebulebas, 
romelic yvela moqalaqes akisria. Ff. hegeli Tvlis, rom 
SesaZlebelia qonebis dazianeba sicocxlis xelyofis Tavidan 
asacileblad: “bunebrivi nebelobiTi interesebis erToba, aris 
personaluri arseboba, anu sicocxle. SesaZlebelia, eqstremaluri 
safrTxis arsebobisas, Seiqmnas iseTi situacia, rodesac erT mxareze 
dgas adamianis sococxle da arseboba da, Sesabamisad, yvela uflebis 
dakargva, da meore mxares _ mxolod erTi konkretuli Tavisuflebis 
xelyofa. es asaxavs uflebis aRiarebas, da aseve dazarelebulis 

                         
645 Kueper Wilfried, Differenzierung zwischen Rechtfertigungs und Entschuldigungsgruende: Sachgerecht und 
Notwendig? in Rechtfertigung und Entschuldigung  I 311, 341( Alrin Eser  & George P. FletCher, eds., Freiburg 
1987), gv.  12;  ix.  Mulholland  Leslie A., Kant's System of Rights 188 (Colum. U. Press 1990); Weinrib Ernest 
J., Poverty and Property in Kant's System, 78 Notre Dame L. Rev. 795, 799 (2003);   Wrigh R. George ,   
Treating Persons as Ends in Themselves: The legal Implications Of a Kantian Principle, 36 U. Rich. L. Rev. 
271, 285-89(2002).  
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uflebaunarianobis aRiarebas, vinaidan zians mxolod es konkretuli 
sfero ganicdis.”646 

imis gamo, rom f. hegeli adamians Tvlis socialur arsebad, 
romelsac aqvs socialuri solidarobis movaleoba, proporciulobis 
moTxovna aucilebeli mogeriebisas (an, yovel SemTxvevaSi, _ 
saxelmwifos mier aseTi SezRudvis daweseba) Seesabameba am midgomas.647 

i. kantisa da f. hegelis Sedarebidan gamomdinareobs Semdegi 
suraTi: kanti ar cnobs socialuri solidarobis valdebulebas 
zogadi samarTlebrivi movaleobis saxiT (aramed mxolod moraluri 
valdebulebis saxiT). Sesabamisad, i. kanti ar aRiarebs ukidures 
aucileblobas, romelic utilitaristul argumentebs efuZneba, aseve 
is ar scnobs proporciulobis moTxovnas aucilebel mogeriebaSi. 
amis sapirispirod, f. hegeli aRiarebs socialuri solidarobis zogad 
samarTlebriv valdebulebas. Sesabamisad, is aRiarebs ukidures 
aucileblobas, rogorc sisxlis samarTlebrivi pasuxisgmeblobis 
garemoebas da kars uRebs aucilebeli mogeriebis farglebis 
SezRudvas. statiis avtorebi, orive moTxovnaze dayrdnobiT, 
hipoTeturad varaudoben: i. kants rom eRiarebina socialuri 
solidarobis movaleoba, rogorc zogadi samarTlebrivi movaleoba, 
(da ara ubralod moraluri valdebuleba), is cnobda gamarTlebul 
ukidures aucileblobas, da SesaZlebelia, daeSva kidec 
proporciulobis principi, rogorc aucilebeli mogeriebis farglebis 
SemzRudavi. ufro metic, rogorc aRvniSneT, i. kanti aRiarebs 
socialuri solidarobis moralur da ara samarTlebriv 
valdebulebas imis gamo, rom is azrovnebs racionaluri azrovnebis, 
gonieri adamianis perspeqtividan, romelic mzad aris TanamoZmes 
daexmaros. sxva sityvebiT rom vTqvaT, aq socialuri solidarobis 
samarTlebrivi valdebuleba ar arsebobs, imis gamo, rom piri 
nebayoflobiT asrulebs socialuri solidarobis moralur 
valdebulebas. i. kantis Tvalsazrisi efuZneba idealur adamians, 
romelic ar emTxveva realur adamians.648 statiis avtorebs aseve 
miaCniaT, rom i. berlini marTali iyo, rodesac aRniSna, rom “es aris 
srulyofilebis advokati”.649 

Cveulebrivi adamianis gadasaxedidan, romelic ar aris 
maincdamainc racionaluri da idealuri, socialuri solidarobis 
minimaluri valdebuleba ganxiluli unda iqnas rogorc zogadi 
samarTlebrivi valdebuleba da, Sesabamisad, unda iqnas aRiarebuli 

                         
646  Hegel  George Wilhelm Friedrich Philosophy of Right 85-86 (T.M. Knox trans., Oxford U. Press 1952).  
647 ix.  Pawlik  Michael,  Die Notwehr nach Kant und Hegel, 114 ZStW 259, 274(2002) gv. 282. 
(aucilebeli mogeriebis ganxilva hegelis mixedviT).  
648  Kremnitzer  Mordechai and  Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004, gv. 16. 
649  Berlin Isaiah, Four Essays on Liberty 153 (Oxford U. Press 1969).  
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utilitarul safuZvelze dafuZnebuli ukiduresi aucilebloba da 
aucilebeli mogeriebis proporciuloba.650 

i. kantic da j. fletCeric adamians ganixilaven, rogorc 
avtonomiur subieqts, da j. fletCeri amas adarebs saxelmwifo 
suverenitetis cnebas.651 j. fletCeris mowinaaRmdegeTa azriT es 
Tvalsazrisi ver modis SesabamisobaSi moqalaqis, rogorc 
sazogadoebis wevris, cnebasa da kanonis funqciasTan. sisxlis 
samarTlis kanonis funqciaa, uzrunvelyos Tavisufali xalxis 
sazogadoebrivi cxovreba. sazogadoeba aris individebis saerTo 
cxovreba. centraluri principi, romelsac sazogadoebis cxovreba 
efuZneba, aris avtonomiis principi, magram es ar aris erTaderTi 
fundamenti. saWiroa socialuri solidarobis garkveuli xarisxi, 
winaaRmdeg SemTxvevaSi, ver miviRebT organizebul sazogadoebas. 
socialuri solidaroba uSvebs pirovnebis kanonieri interesebis 
garkveul SezRudvas da gamonaklis SemTxvevebSi aiZulebs individs, 
uari Tqvas legitimur interesebze, sxvisi kanonieri interesebis 
sasargeblod. Tu Cven sazogadoebis wevrisgan moviTxovT brZolaSi 
Tavganwirvas an, rogorc f. hegeli ambobs: “saxelmwifo iTxovs mis 
sicocxles”, individma is unda daTmos.652 Sesabamisad, sazogadoeba 
ver Seedreba damoukidebeli subieqtebis federacias.  

                        

samarTali, Cveni gagebiT, adamians aRiarebs, rogorc Tavisufal 
arsebas, romelic aviTarebs Tavis sxeulsa da suls, rogorc surs, 
magram amas akeTebs socialur farglebSi, romlebTan kavSirSic is 
imyofeba da masze aris damokidebuli. adamiani ar cxovrobs ukacriel 
kunZulze, aramed sazogadoebaSi da mis nawils warmoadgens. swored 
liberaluri sazogadoeba miiCnevs adamianis fundamenturi uflebebis 
dacvas, rogorc saxelmwifos pirvelad funqcias. Sesabamisad, 
usamarTloa, roca piri upirispirdeba sazogadoebas an Tavs 
iTavisuflebs misgan. rogorc aRvniSneT, arsebobs minimaluri 
socialuri solidarobis valdebulebis dakisrebis safuZvlebi.  

ar SeiZleba paralelis gavleba pirovnebasa da suverenul 
saxelmwifos Soris, an aucilebel mogeriebasa da saomar 
mdgomareobas Soris. Tu aucilebeli mogerieba oms utoldeba, maSin 
TavdacviTi Zalis gamoyeneba ar iqneba SezRuduli. samarTali cnobs 
uzarmazar gansxvavebas sakuTrebis uflebasa da sicocxlis uflebas 
Soris, Sesabamisad, avaldebulebs pirs daTmos sakuTreba sicocxlis 
gadasarCenad. Zneli gasagebia, igive principi ratom ar unda 

 
650 Fletcher  George P.,   The Right and the Reasonable, in Justification and Excuse,  vol. 1, 67, 95 (Albin Eser 
& George P. Fletcher eds., Freiburg 1987);   Jakobs Guenther,  dasax. naSr., 2 Auflage 419, (Berin 1991) 
gv. 401, 409;  
651  Fletcher  George P.,  A Crime of Self- Defense 24 (Free Press 1988) gv. 32;  Fletcher  George P.,   dasax. 
naSr., 1973, gv. 387; Pawlik  Michael, dasax. naSr., 2002, gv. 227 ganixilavs kantis 
Sexedulebas. 
652 Hegel  George Wilhelm Friedrich Philosophy of Right at 241 (T.M. Knox trans., Oxford U. Press 1952).  
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aregulirebdes sawinaaRmdego SemTxvevasac, anu ratom unda 
gamarTldes adamianis mkvleloba qonebis dasacavad.653  

rogorc ganxiluli statiidan Cans, j. fletCers aucilebeli 
mogeriebis erTaderT safuZvlad  individualuri avtonomiis dacva 
miaCnia da Tvlis, rom igi ar moiTxovs proporciulobas. j. 
fletCeris Tvalsazrisi gamomdinareobs i. kantidan, rom  avtonomia 
aris absoluturi ufleba da, rogorc aucilebeli mogeriebis 
safuZveli, is ar moiTxovs proporciulobas. j. fletCeris 
mowinaaRmdegeebs ki miaCniaT, rom  proporciulobis principis 
uaryofa mxolod avtonomiis aucilebeli mogeriebis safuZvlad 
cnobis Sedegs ar warmoadgens. maTi azriT, aucilebeli mogerieba 
moiTxovs marTlsawinaaRmdego Tavdasxmas, da is momgerieblis 
avtonomias da samarTlebrivi wesrigis dacvas upirispirebs 
Tavdamsxmelis avtonomias. 

maSasadame, aucilebeli mogerieba, rogorc Cans, efuZneba or 
safuZvels: avtonomiis dacvas, romelic ar moiTxovs 
proporciulobas, da samarTlebrivi wesrigis dacvas, romelic 
moiTxovs proporciulobas. proporciulobis am moTxovnas eTanxmeba 
j. fletCeri. 

rac Seexeba i. kantis Sexedulebas aucilebeli mogeriebisa da 
proporciulobis sakiTxis irgvliv, romlidanac, ZiriTadad, 
gamomdinareobs j. fletCeris Tvalsazrisic, i. kanti ganixilavs 
aucilebel mogeriebas, rogorc obieqtur uflebas, romelic 
momgeriebels aZlevs Zalis gamoyenebis uflebas. aucilebeli 
mogeriebis ufleba dakavSirebulia iZulebis gamoyenebasTan. 
aucilebeli mogeriebis ufleba ar aris damokidebuli 
proporciulobis principze, anu is ver SeizRudeba proporciulobis 
mosazrebebiT. TuU kanonmdebeli mas SezRudavs, es iqneba 
gaumarTlebeli. SeiZleba CavTvaloT, rom i. kantis damokidebuleba 
proporciulobis principis mimarT ukavSirdeba im faqts, rom i. kanti 
ar scnobs socialuri solidarobis princips. Mmisgan gansxvavebiT, f. 
hegeli eTanxmeba socialuri solidarobis valdebulebas, romelic 
yvela moqalaqes akisria. i. kantisa da f. hegelis Sedarebidan unda 
davaskvnaT, rom  i. kanti ar cnobs socialuri solidarobis 
valdebulebas zogadi samarTlebrivi movaleobis saxiT. Sesabamisad, i. 
kanti ar aRiarebs proporciulobis moTxovnas aucilebel 
mogeriebaSi. amis sapirispirod, f. hegeli aRiarebs socialuri 
solidarobis zogad samarTlebriv valdebulebas da, Sesabamisad, 
kars uRebs aucilebeli mogeriebis farglebis SezRudvas. 

 
 
 

                         
653 Kremnitzer Mordechai  and  Ghanayim Khalid, dasax. naSr., 39 Tulsa , L. Rev. 875, 2004, gv. 17. 
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v) mogeriebisas gamoyenebuli Zalis sidide Sotlandiur sisxlis 
samarTalSi 

rac Seexeba  mogeriebis proporciulobas, anu gamoyenebuli Zalis 
intensivobas, Sotlandiur sisxlis samarTalSi, aq gabatonebuli 
Sexedulebis mixedviT,  momgeriebels SeuZlia, gamoiyenos mxolod 
iseTi Zala, rac aucilebelia sakuTari sicocxlis dasacavad, anu 
momgerieblis sapasuxo qmdeba ar unda iyos gadaWarbebuli.654  

ar aris savaldebulo, mogerieba iyos zusti da gamowonili. 
rogorc lordma quitma aRniSna saqmeSi H. M. Advocate v. Doherty: „ar aris 
aucilebeli, arsebobdes zusti Tanafardoba Tavdasxmasa da 
mogeriebas Soris. es ar aris is, rac zusti sazomiT izomeba. 
mxedvelobaSi unda iqnas miRebuli momgerieblis SiSi, misi 
aRelveba.655 muStebiT Setevas, gamonaklisi SemTxvevebis garda, ar 
SeiZleba, pasuxi gaeces iaraRiT, magram CaquCiT Tavdasxmas SeiZleba, 
xiStiT vupasuxoT. es aris xarisxobrivi sakiTxi, romelic unda 
gadawydes TiToeuli saqmis faqtebis safuZvelze. magaliTad, Tu a. 
xedavs b.-s garkveuli manZilis moSorebiT miwaze waqceuls, amave 
dros xedavs g.-s, romelic cdilobs, dana Caartyas waqceuls, a. 
gamarTlebulia cecxlsasroli iaraRiT g.-s mkvlelobaSi. Tumca a. 
SeiZleba ar gamarTldes, Tu g.-mde manZili imdenad axloa, rom mas 
danis warTmeva SeuZlia.“656  

Zalian mcirea iseTi SemTxvevebis ricxvi, romlebSic 
momgeriebels ufleba aqvs, xelyos Tavdamsxmelis sicocxle, nacvlad 
imisa, rom moaxdinos misi neitralizeba raime sxva gziT. magram 
gadamwyveti aris ara mogeriebis fataluri Sedegi, aramed mogeriebis 
intensivoba da gamoyenebuli Zala. 

 unda iTqvas, rom umetes SemTxvevaSi, momgeriebeli ar izraxavs 
Tavdamsxmelis mkvlelobas. is, ubralod, icavs sakuTar Tavs. aseT 
SemTxvevaSi mniSvnelovania ara is sakiTxi, gamarTlebulia Tu ara 
mkvleloba, aramed, gamarTlebulia Tu ara momgerieblis mier 
gamoyenebuli Zala. Sesabamisad, erTmaneTTan Sedardeba ara 
Tavdamsxmelis mier Seqmnili safrTxe da Tavdamsxmelis sikvdili, 
aramed Tavad Tavdasxmisa da mogeriebis intensivoba. xandaxan 
amtkiceben, rom momgeriebels ufleba aqvs, Caidinos mkvleloba, raTa 
Tavidan aicilos sxeulis mZime dazianeba, magram es arc mTlad swori 
debulebaa. sxeulis dazianebis muqara imitom amarTlebs mkvlelobas, 
rom Tavdasxma imdenad seriozulia, rom momgeriebels ufleba aqvs, 
imave seriozulobiT upasuxos, da amgvarma mogeriebam gamoiwvios 

                         
654 Gordon  Gerald H.,  Third Edition,  dasax. naSr., W. Green, Edinburgh, 2001, gv. 324. 
655ix. gadawyvetileba Palmer-is saqmeze: ”Tu nafici msajulebi CaTvlian, rom 
moulodnelobis da dabneulobis viTarebaSi braldebulma Caidina mxolod is, 
rasac keTilsindisierad da instinqturad Tvlida saWirod, es aris imis saukeTeso 
mtkicebuleba, rom gadadgmuli iqna mxolod gonivruli nabijebi”.  
656 Macdonald, gv. 106 -107; ix. Gordon  Gerald H., Third Edition,  dasax. naSr., W. Green, Edinburgh, 
2001. 
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fataluri Sedegi. aq momgerieblis sasargeblod moqmedebs aseve is 
wesi, romlis mixedviTac, dacvisa da mogeriebis Tanafardoba zusti 
sazomiT ver gaizomeba. magaliTad, Tu a. xels gaartyams b.-s, romelic, 
Tavisi mxriv, imave qmedebiT upasuxebs da a. gardaicvleba gulis 
Setevis Sedegad, b. pasuxs ver agebs mkvlelobisaTvis. Tu saxezea 
gonivruli mogerieba, maSin b. pasuxs verc ganzraxi mkvlelobisTvis 
da verc gaufrTxileblobiT sicocxlis mospobisTvis agebs.657  

is moTxovna, rom mogerieba ar unda iyos gadaWarbebuli, aseve, 
gulisxmobs imas, rom b.-m ar unda gaagrZelos Zalis gamoyeneba, 
rodesac safrTxe ukve aRar arsebobs, Tumca aqac angariSi unda 
gaewios momgerieblis aRelvebas arsebul situaciaSi.658  

Sotlandiur sisxlis samarTalSi arsebuli aucilebeli 
mogeriebis marTlzomierebis piroba – gamoyenebuli Zalis sidide da 
misi Sefasebis kriteriumebi, rogorc davinaxeT, TiTqmis identuria 
inglisisa da aSS-is sisxlis samarTalSi damkvidrebuli analogiuri 
pirobebisa.Aaqac, iseve, rogorc zemoaRniSnul qveynebSi: 1)  
momgeriebels SeuZlia, gamoiyenos mxolod iseTi Zala, rac 
aucilebelia sakuTari sicocxlis dasacavad, anu momgerieblis 
sapasuxo qmdeba ar unda iyos gadaWarbebuli. gadaWarbeba ki, Tavis 
mxriv, gulisxmobs aseve imasac, rom momgeriebelma aRar unda 
gaagrZelos Zalis gamoyeneba, mas Semdeg,  rac safrTxe ukve Cavlilia; 
2) ar aris savaldebulo, mogerieba iyos zusti da gamozomili, 
vinaidan mxedvelobaSi unda iqnas miRebuli im eqstremalur 
situaciaSi myofi  momgerieblis SiSi da misi stresuli mdgomareoba; 
3) aucilebeli mogeriebsas mkvlelobis SemTxvevaSi amosavali 
SekiTxva unda iyos, ramdenad gamarTlebulia momgerieblis mier 
gamoyenebuli Zala. Sesabamisad, erTmaneTTan Sedardeba Tavdasxmisa da 
mogeriebis intensivoba. 

                         
657 Gordon  Gerald H.,  Third Edition,  dasax. naSr., W. Green, Edinburgh, 2001, gv. 324-325. 
658 Hume, i. 228; H.M. Advocate v. Graham,1958 S.L. T.  167;  R. v. Clegg [1995] A. C.  482, HL. 
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Tavi V. Aaucilebeli mogeriebis farglebis gadacileba 
qarTul sisxlis samarTalSi da anglo-amerikul samarTlis 
sistemaSi miRebuli arasruli aucilebeli mogerieba 

$ 1.Aaucilebeli mogeriebis farglebi da maTi gadacilebis 
sakiTxi qarTul sisxlis samarTalSi 

kanonSi pirdapir aris miTiTebuli, rom momgeriebels ufleba ar 
aqvs, aucilebeli mogeriebis farglebs gadaacilos. maSasadame, 
momgerieblis moqmedeba CarCoebSia moqceuli _ ar unda miayenos 
xelmyofs iseTi ziani, romelic Tavdasxmis acilebisaTvis 
aucilebeli ar aris.659  

sadReisod moqmedi saqarTvelos ssk-s 28-e muxlis me-4 nawilis 
mixedviT: “aucilebeli mogeriebis farglebis gadacileba niSnavs 
momgerieblis mier Tavdacvis aSkara Seusabamobas masze Tavdasxmis 
xasiaTsaN da saSiSroebasTan.”   

aq igulisxmeba Tavdamsxmelis iseTi dazianeba, romelic 
aucilebelia samarTlebrivi sikeTis dasacavad. erTi sityviT, ar unda 
iyos darRveuli Tavsasxmisa da Tavdacvis Tanafardoba. aucilebeli 
mogeriebis farglebis gadacileba niSnavs Tavdacvis aSkara 
Seusabamobas Tavdasxmis saSiSroebasTan da xasiaTTan.660 

aucilebeli mogeriebis farglebze da mis gadacilebaze 
msjelobisas, vfiqrob, mizanSewonilia, ganvixiloT aucilebeli 
mogeriebis, Gsadisertacio naSromis  me-3  Tavis pirvel paragrafSi 
moxseniebul niSanTagan meore niSani – ukiduresobiT gamowveuli 
moqmedeba. ukiduresobiT gamowveuli moqmedeba gulisxmobs, rom igi 
unda iyos aucilebeli TavdacviTi qmedeba, romelic 
gaTvaliswinebulia xelyofis mogeriebisaTvis da warmoadgens 
SedarebiT msubuq TavdacviT saSualebas. marTalia, aucilebeli 
mogeriebis dros ar xdeba samarTlebriv sikeTeTa Sesabamisobis 
moTxovna, magram Tavdacva ar aris marTlzomieri maT Soris aSkara 
Seusabamobis dros. Aar SeiZleba, magaliTad, adamians sicocxle 
mouspo an mZime dazianeba miayeno im SemTxvevaSi, roca aSkarad 
SesaZlebelia Tavdacvis ganxorcieleba SedarebiT ufro naklebi 
zianis miyenebis gziT. 

aris Tu ara ukiduresobiT gamowveuli moqmedeba xelyofis 
mogeriebisaTvis gaTvaliswinebuli aucilebeli TavdacviTi qmedeba, 
unda ganisazRvros ori kriteriumiT. erTi mxriv, dacvis saSualeba 
unda iyos mowodebuli, xelyofa myisierad da, SeZlebisdagvarad, 

                         
659 zogierTi iuristi saerTod uaryofs aucilebeli mogeriebis farglebis dacvis 
moTxovnas. magaliTad, n. reingardtis azriT, aucilebeli mogerieba brZolis 
viTarebaa da amitom mogeriebis farglebi angariSgasawevi ar aris. safrTxis 

asacileblad dacvis yvela saSualeba gamarTlebulia (ix. Рейнгардт. необходимая 
оборона. Казань, 1958,  gv. 81). 
660 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 223. 
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sabolood aRkveTos an, minimum, Seasustos. meore mxriv, Tavdamcveli 
uflebamisilia, airCios dacvis efeqturi saSualeba, e.i. mas SeuZlia 
misTvis saimedo yvelaze naklebad saSiSi saSualeba gamoiyenos. 
naklebad saSiSi dacvis saSualebiT mogeriebis efeqturobasTan 
dakavSirebiT obieqturi eWvis warmoqmnis SemTxvevaSi nebadarTulia 
ufro mkacri saSualebis gamoyeneba. xelyofis momgeriebels araviTar 
SemTxvevaSi ar evaleba riskze wasvla Tavisi an sxvisi samarTlebrivi 
sikeTis marTlzomieri dacvis dros.661  

sakiTxebi, romlebic xdeba aucilebeli mogeriebis farglebis 
gadacilebis kvlevis sagani qarTul sisxlis samarTalSi, rogorebic 
aris: E Tavdasxmisa da Tavdacvis proporciuloba, interesTa 
Tanafardoba, mogeriebisas gamoyenebuli Zalis saWiroeba da 
intensovoba da sxva msgavsi, anglo-amerikul sisxlis samarTalSi 
ukve ganvixileT “aucilebeli mogeriebis marTlzomierebis pirobebis” 
TavSi, rogorc, samarTlis am sistemisTvis damaxasiTebeli  
aucilebeli mogeriebis marTlzomierebis erT-erTi savaldebulo 
niSani. Aarsobrivad erTi da imave  Sinaarsis gansaxilveli problemis 
sxvadasxva nawilSi ganxilva, Cemi azriT, gamowveulia im faqtoriT, 
rom, rogorc viciT, saerTo samarTlis qveynebi ar icnoben 
“aucilebeli mogeriebis farglebis gadacilebas”, amis nacvlad isini 
iyeneben “arasruli aucilebeli mogeriebis” instituts, romelic, 
rasakvirvelia, bevrad gansxvavdeba CvenTvis tradiciulad nacnobi 
“aucilebeli mogeriebis farglebis gadacilebis” fenomenisagan. 
mimdinare Tavis amocanad swored dasaxelebuli movlenebis Seswavla 
da ganmarteba unda miviCnioT.  

aucilebeli mogeriebis farglebis gadacilebas qarTul sisxlis 
samarTalSi icnobda, aseve, saqarTvelos 1960 wlis ssk. misi  me-15 
muxlis me-2 nawiliT, aucilebeli mogeriebis farglebis gadacilebad 
iTvleboda “dacvis aSkara Seusabamoba xelyofis xasiaTsa da 
saSiSroebasTan.” rogorc vxedavT, Aaucilebeli mogeriebis farglebis 
gadacilebis definicias cvlileba TiTqmis ar ganucdia. aucilebeli 
mogeriebis farglebis gadameteba gulisxmobs mxolod iseT 
mogeriebas, romlis drosac aSkarad darRveulia Sesabamisoba 
xelyofis intensivobasa da dacvas Soris. 

xSirad sabWoTa  periodis sisxlis samarTalSi aucilebeli 
mogeriebis farglebis orgvar darRvevas miuTiTebdnen, esenia: 1) 
dacviTi moqmedebis aradrouloba, e.w. “aradrouli mogerieba”, da 2) 
dacvis aSkara Seusabamoba xelyofis xasiaTisa da  saSiSroebisadmi, 
e.w. “araTanazomieri mogerieba”. 

 I. aradrouli mogerieba 

sabWoTa kriminalistebis umravlesobas aucilebeli mogeriebis 
farglebis gadametebis erT-erT saxeobad aradrouli mogerieba 
                         
661 turava m., dasax. naSr.,  Tb., 2008, gv. 200-201. 
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miaCnia.662 Tumca, sasamarTlo praqtikaSi arsebobs iseTi Sexedulebac, 
rom aucilebeli mogeriebis farglebis gadacileba ar SeiZleba 
aradroulobas davukavSiroT.  Aam azrs sabWoTa sisxlis samarTalis 
bevri Teoretikosic iziarebs, maT Soris aris T. SavguliZec, radgan 
masac miaCnia, rom  aradrouli mogeriebis aRiareba aucilebeli 
mogeriebis farglebis gadacilebis saxeobad TviT aucilebeli 
mogeriebis arss ewinaaRmdegeba.663 T. SavguliZis mixedviT, aucilebeli 
mogeriebis farglebis gadacileba SesaZlebelia mxolod aucilebeli 
mogeriebis viTarebaSi. Aaradrouli mogeriebis dros ar gvaqvs TviT 
aucilebeli mogeriebis viTareba _ ar arsebobs xelyofa, maSasadame 
risi farglebis gadacilebazec SeiZleba laparaki. 

Tuki aradroul mogeriebas aucilebeli mogeriebis farglebis 
gadametebad ar vcnobT, maSin bunebrivad wamoiWreba kiTxva: ra 
kvalifikacia unda mieces aradrouli mogeriebis SemTxvevebs? am 
sakiTxTan dakavSirebiT sabWoTa sisxlis samarTlis TeoriaSi  
erTmaneTis sawinaaRmdego Sexedulebebia gamoTqmuli.664  

v. kiriCenkos azriT, romelsac  ar EeTanxmeba T. SavguliZe, Tumca 
Teoriulad aradrouli mogerieba aucilebeli mogeriebis farglebis 
gadacilebas ar warmoadgens, mainc praqtikulad aseT SemTxvevebs, 
SeiZleba, aucilebeli mogeriebis farglebis gadametebis kvalifikacia 
mieces.665 

i. slucki cdilobs sakiTxi sxvagvarad gadawyvitos. Ddacvis 
Seusabamoba xelyofisadmi, _ ambobs igi, _ unda ganixilebodes ara 
damoukidebel, aramed meorexarisxovan, ZiriTad damatebiT niSnad, 
romelic gansazRvravs dacvis intensivobis Seusabamobas xelyofis 
xasiaTsa da intensivobisadmi.666  

g. mendelsonisa da i. tkaCevskis azriT, Aaradrouli mogeriebis 
dros adamiani,  Cveulebriv, Sepyrobilia Zlieri sulieri aRelvebiT, 
romelic aramarTlzomierma xelyofam gamoiwvia. amitom, zianis 
miyenebas aradrouli mogeriebis dros unda eZleodes kvalifikacia, 
rogorc zianis miyenebisa Zlieri sulieri aRelvebis mdgomareobaSi 
dazaralebulis ukanono moqmedebis gamo.667 

T. SavguliZes miaCnia, da mec srulebiT viziareb am mosazrebas, 
rom, aradrouli mogerieba arsebiTad moCvenebiTi mogeriebis 
saxesxvaobaa. Mmis dros “dagvianebuli” iqneba es mogerieba Tu  
“naadrevi,” momgeriebeli faqtobriv Secdomas uSvebs. igi fiqrobs, 
viTom aucilebeli mogeriebis viTarebaSi imyofeba, sinamdvileSi ki 
aseTi mdgomareoba ar arsebobs, an imitom rom xelyofa jer ar 
                         
662 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 118. 
663  Советское Уголовное  Право, ч. Общая, М., 1981,  gv. 216. 
664 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. gv. 120. 
665 Кириченко В. Ф., Основные вопросы учения о необходимой обороне в советском уголовном  Праве. 
М.-Л., 1948, gv. 86-87. 
666 ix. slucki. i., dasax.  naSr., 1956, gv. 76. 
667Мендельсон  Г., Ткачевский  В.,  О пределах о необходимой обороны. “Социалистическая 
законность”, 1956, №7, gv. 35. 
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dawyebula (“naadrevi mogerieba”), anda imitom rom igi ukve 
damTavrebulia (“dagvianebuli mogerieba”). aradrouli mogeriebisas 
kaci fiqrobs, rom zians ayenebs xelmyofs samarTlebrivi interesis 
dasacavad, magram scdeba: realurad xelyofa ar arsebobs. 
dagvianebuli mogeriebis  dros Secdomis mizezi, ZiriTadad, is aris 
xolme, rom momgerieblis fsiqika jer kidev  xelyofis uSualo 
zemoqmedebas ganicdis  da amitom viTarebas swored ver afasebs, ver 
amCnevs an ver atyobs, rom xelyofa damTavrda, aucilebeli mogeriebis 
viTareba aRar arsebobs. aradrouli mogeriebis kvalifikaciis sakiTxi 
iseve unda wydebodes, rogorc moCvenebiTi momgerieblis moqmedebisa.668 

aradrouli momgeriebeli Tavisufldeba sisxlissamarTlebrivi 
pasuxismgeblobisgan, Tu mas sazogadoebrivad saSiSi qmedebis CadenaSi 
brali ar miuZRvis, e.i. roca xelmyofs zians ayenebda, ar icoda da, 
kerZod, im garemoebaSi,  arc SeeZlo scodnoda, rom xelyofa, 
romlisaganac igi Tavs icavs, amwuTieri ar aris.669 

II. araTanazomieri mogerieba 

rac Seexeba “araTanazomier mogeriebas”, sabWoTa periodis 
sisxlis samarTlis TeoriaSi araTanazomier mogeriebad iTvleboda 
ara mxolod is SemTxvevebi, rodesac Tanafardoba xelyofasa da 
dacvas Soris darRveulia intensivobis mxriv, aramed iseTi 
SemTxvevac, rodesac xelmyofisaTvis miyenebuli ziani aSkarad ar 
Seesabameba im zians, romelic xelyofiT mosalodneli iyo, e.i. 
rodesac darRveulia “interesTa Tanafardoba”.670 

sabWoTa sisxlis samarTlis me-20 saukunis 50-iani wlebis 
literaturaSi am Sexedulebas iziarebdnen m. Sargorodski, v. 
menSagini da z. viSinskaia. maT miaCndaT, rom  sabWoTa sisxlis 
samarTlis mixedviT, aucilebeli mogeriebis marTlzomierad aRiareba 
saWiroebs Tanafardobas mosalodnel ziansa da im zians Soris,  
romelic dacvas mohyveba.671 

                         
668 am Sexedulebis winaaRmdegia i. tiSkeviCi. misi azriT, moCvenebiTi mogerieba 
gansxvavdeba aradrouli mogeriebisagan imiT, rom aradrouli mogeriebis 
SemTxvevaSi Tavdasxma an ar dawyebula, anda ukve damTavrda. moCvenebiTi mogeriebis 
dros ki zians iseT pirs ayeneben, romelic aravis Tavs ar esxmis da arc apirebs 
Tavdasxmas. Aaqedan i. tiSkeviCi askvnis, rom “aradrouli” mogerieba “moCvenebiTi” 
mogeriebis saxesxvaobas ar warmoadgens (ix. i. tiSkeviCi, dasax, naSr., gv. 40). i. 
tiSkeviCis mosazreba damajerebeli ar aris.Aaradrouli mogeriebisas xelmyofma 
ukve Sewyvita Tavdasxsma, e.i. faqtobrivad, samarTlebriv sikeTes safrTxe aRar 
emuqreba, momgeriebeli ki amas ver atyobs, mas eCveneba, rom safrTxe kidev arsebobs, 
e.i. igi ara realur, aramed moCvenebiT Tavdasxmas igeriebs. imas, rom adre Tavdasxma 
realuri iyo, gadamwyveti mniSvneloba ar unda mieniWos.Ees garemoeba ufro 
momgerieblis Secdomis asaxsnelad gamodgeba da saqmis arss ki ver Secvlis; 
SavguliZe T., surgulaZe l., dasax. naSr., gamomc. “meridiani”,  Tb., 1998. 
669 SavguliZe T., surgulaZe l., dasax. naSr., gamomc. “meridiani”,  Tb., 1998, gv. 122.  
670  iqve,  gv. 124.  
671 Меньшагин, В. М.,  Вышинская  З. А.,  Советское Уголовное  Право, 1950,  gv. 224; Шаргородский  
М.,  Преступления  против жизни и здоровья. М., 1948, gv. 238. 
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aucilebeli mogeriebis farglebis gadametebis aseTi gageba 
sakmaod gavrcelebulia 80-iani wlebis dasavleTgermanul iuridiul 
literaturaSi. MmagaliTad,  i. vezelis azriT, momgeriebelma, 
Tavdacvis ramdenime SesaZleblobas Soris naklebad xifaTiani unda 
airCios. Tu mogerieba raime did sikeTes muqaras uqmnis, momgeriebelma 
riski ar unda gaswios.672 

arsebiTad, aseTive mosazrebas adgas Hh. otto. Mmisi TqmiT, 
aucilebeli mogeriebis dros adamianis mokvla gaumarTlebelia 
iqamde, vidre saqmes SeiZleba sxva gziTac moevlos. Mmomgeriebeli 
valdebulia, ganaiaraRos an gaaneitralos Tavdamsxmelis moqmedeba.673 

“interesebis Sesabamisobis” moTxovnis gamo sakiTxavi xdeba: 
miyenebulsa da mosalodnel zians Soris rogori aSkara Seusabamoba 
unda iyos, rom aucilebeli mogeriebis farglebis gadacilebad 
CaiTvalos? 

mosalodneli da miyenebuli zianis aSkara Seusabamobis 
magaliTad, Cveulebriv, mohyavT bavSvis mokvlis magaliTi, romelic 
cdilobda baRSi vaSli moewyvita, Tu amis aRsakveTad mesakuTres sxva 
gza ar hqonda. T. SavguliZe miiCnevs, rom  es magaliTi aRZrul 
kiTxvaze pasuxs ver mogvcems, vinaidan masSi aucilebeli mogeriebis 
farglebis gadacileba ki ar gvaqvs, aramed iseTi SemTxveva, rodesac 
xelyofis aSkarad uniSvnelo sazogadoebrivi saSiSroebis gamo TviT 
aucilebeli mogeriebis ufleba ar arsebobs.674 

aucilebeli mogerieba, i. tiSkeviCis SeniSvniT, danaSaulTan 
brZolis xerxia da amitom dacvis marTlzomierebis kriteriumad 
SedegTa Sesabamisoba ki ar unda miviCnioT, aramed is, ramdenad 
aucilebeli da sakmarisia dacvis esa Tu is xerxi Tavdasxmis 
mosagerieblad, kerZod, am viTrebaSi.675 

aucilebeli mogeriebis farglebis gadacilebis sakiTxi SeiZleba, 
mxolod im SemTxvevaSi wamoiWras, rodesac xelmyofisTvis miyenebuli 
ziani ar iyo aucilebeli sazogadoebrivad saSiSi xelyofis 
asacileblad.Aamitom, Secdomaa, rodesac sasamarTlo organoebi, 
aucilebeli mogeriebis farglebis gadacilebad iseT dacvas miiCneven, 
rodesac xelmyofisaTvis miyenebuli ziani samarTlebrivi sikeTis 
dasacavad aucilebeli iyo.676Aamis sailustraciod unda moviyvanoT 
oriode magaliTi sasamarTlo praqtikidan da amasTanave aRvniSno, 
rom, samwuxarod, praqtikaSi xSirad gvxvdeba SemTxvevebi, rodesac 
sasamarTlo Tavs ikavebs saqmis aucilebeli mogeriebis muxliT 
kvalifikaciisagan da aseT viTarebaSi Cadenil mkvlelobas 
gadaakvalificireben 113-ze muxlze, anu mkvlelobad, romelic 

                         
672  Wessels  Johanes Srafrecht. Allg. Teil. Karlsruhe, 1981, gv. 77. 
673 Harro Otto. Grundkurs Srafrecht. Allg. Srafrechtslehre, 1976, Berlin, New-York, gv. 122. 
674  SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 126. 
675 Тишкевич И. С.,  Понятие превышения пределов  необходимой обороны  по советскому Уголовному  
Праву,  Вопросы  уголовного    права и процесса,  Минск, 1958, №1, gv. 54. 
676 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988,  gv, 128. 
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Cadenilia aucilebeli mogeriebis farglebis gadacilebiT.  
2007 wlis 21 Tebervals Tbilisis saqalaqo sasamarTlos sisxlis 

samarTlis saqmeTa kolegiis mosamarTlem ganixila saqme g. q-Zis, 
romelsac brali edeboda xulignobaSi (ssk 239 mux.)  da b. g-ias, 
romelsac aseve edeboda brali ssk 239- e muxlis II nawilis "a" 
qvepunqtiT, III nawiliT  da  agreTve 108-e muxliT (ganzrax mkvleloba) 
mimarT. 

aRwerilobiTi nawiliT, g. q-Zis da b. g-ias danaSauli gamoixata 
imaSi, rom maT erT-erT klubSi, Selaparakeba mouvidaT nasvam 
mdgomareobaSi myof vinme g. a-iasTan, rac gadaizarda sityvier 
SeuracxyofaSi. mokamaTeebis damSvidebas Seecadnen, magram uSedegod. 
b. g-iam Widili dauwyo g. a-ias, romelsac xelidan gaagdebina mis 
xelT arsebuli dana da rodesac aranairi safrTxe aRar emuqreboda, 
SurisZiebis motiviT ganizraxa misi mkvleloba da gulmkerdis 
marcxena naxevarSi miayena Wriloba. romlis Sedegad g. a-ia 
gardaicvala.  

samotivacio nawilSi vkiTxulobT, rom erT-erTi mowmis CvenebiT,  
g. a-ia g. q-Zisken iwevda, man aiRo boTli da g. q-Zis mxares moiqnia.  b. 
g-ia CxubSi manamde ar Careula, sanam g. a-iam ar amoiRo dana. rom ara 
b. g-ia, g. q-Zes aucileblad moxvdeboda dana.Mmeore mowmec 
adasturebs, rom g. a-is surda, boTli Caertya TavSi g. q-ZisaTvis, 
magram boTli sxvas moxvda TavSi. g. a-iam dana amoiRo da  g. q-Zes 
daemuqra. am dros b. g-ia mivaqrda g. a-ias, rom misTvis dana 
daegdebinebina da es moaxerxa. Bb. g-ia Caikuza, radgan am momentSi g. a-
iam mouqnia boTli dasartymelad. Bb. g-ia rom ar yofiliyo, g. a-ia 
danas daartyamda g. q-Zes da moklavda. b. g-iam daiZaxa, frTxilad _ 
danao. Gg. q-Zes rom aacila, mere b. g-ias miubrunda g. a-ia.  

gansasjel b. gvalias CvenebiT: g. a-ias xelSi eWira dana da 
midioda g. q-Zisken muqariT.Mman g. q-Zes dauZaxa da gaafrTxila danis 
Sesaxeb, TviTon ki mivarda g. a-ias, dauWira daniani xeli, magram g. a-
iam gaaSvebina xeli, radgan fizikurad Zlieri iyo. amis Semdeg, masac 
zemodan mouqnia dana sityvebiT "Sen raRa gindao", xeli aukra, ra 
drosac xelSi daiWra. g. a-iam meoredac mouqnia daniani xeli, dana 
gaagdebina da daixara mis asaRebad, raTa gareT gaetana da gadaegdo, 
magram am dros g. a-iam boTli mouqnia, man ki qvemodan daniani xeli 
auqnia gverdulad. im momentSi b. g-ias ar gaugia, g. a-ia daiWra Tu 
ara.  

gansasjel g. q-Zis  CvenebiT: b. g-ia CxubSi mas mere CaerTo, rac 
dana dainaxa. b. g-ias pirveli moqmedeba is iyo, rom gaafrTxila, dana 
aqvso. b. g-ias rom ar waerTmia dana, mis sicocxles realuri safrTxe 
emuqreboda.  

zemoaRniSnul mtkicebulebaTa gamokvlevis Sedegad, sasamarTlos 
miaCnia, rom b. g-ias mier ganzrax mkvlelobis Cadena  ar dasturdeba. 
saqmeze Sekrebili mtkicebulebaTa erTobliobiT, mivdivarT 
daskvnamde, rom b. gvalias mier Cadenili danaSauli aris mkvleloba 
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aucilebeli mogeriebis farglebis gadacilebiT.  
sarezolucio nawilSi sasamarTlom daadgina: b. g-ias  mimarT 

wardgenili braldebidan amoericxos ssk-is 239-e muxlis II nawilis "a" 
qvepunqti da III nawilSi gamarTldes. b. gavlias  mimarT Seracxuli  
braldeba, saqarTvelos  ssk-is 108-e muxli gadakvalificirebul iqnes 
ssk-is 113-e muxlze.677  

me veTanxmebi sasamarTlos gadawyvetilebas  b. g-ias  mimarT 
wardgenili xulignobis muxlis moxsnis nawilSi, magram ver 
daveTanxmebi aRniSnuli mkvlelobis kvalifikacias ssk-is 113-e 
muxliT, anu mkvlelobas aucilebeli mogeriebis farglebis 
gadacilebiT da, miT umetes, ar daveTanxmebi mis pirvandel, 
sabraldebo daskvnaSi mocemul kvalifikacias 108-e muxliT. Cemi 
azriT, mtkicebulebaTa da mowmeTa gamokiTxvis Sedegad, naTlad Cans 
rom, rom ara b. g-ias moqmedeba, misi megobari g. q-Ze, g. a-ias 
marTlsawinaaRmdego moqmedebis Sedegad aSkarad gardaicvleboda, 
radgan mis sicocxles realuri safrTxe emuqreboda.Aanu, aq saxeze 
gvaqvs aucilebeli mogeriebis marTlzomierebis yvela piroba. Gase 
rom, b. g-iam imoqmeda 28-e muxlis pirveli nawilis mixedviT, rodesac 
“xelmyofi daaziana sxvisi samarTlebrivi sikeTis dasacavad”.Aam mxriv 
b. g-ias qmedeba marTlzomieria.Ggarda amisa, rogorc saqmis 
masalebidan irkveva,  g. q-Zis gadarCenis dros, g. a-ias mier  daniT  
erTxel ukve daWrilma b. g-iam, rac mas aZlevda subieqtur da 
obieqtur safuZvel imisas, efiqra, rom g. a-ias mier misi sicocxlis 
da janmrTelobis xelyofis meore mcdeloba ufro “Sedegiani” 
gamodgeboda, qvemodan g. a-iasaTvis xelidan gagdebuli daniani xeli 
maSin amouqnia, rodesac g. a-ia isev  Seecada mis xelyofas, anu 
misTvis TavSi boTlis Cartymas, anu xelyofa aqac 
marTlsawinaaRmdego, realuri da imwuTieri iyo. GaRniSnuli gvaZlevs 
safuZvels, gavakeToT daskvna imis Taobaze, rom b. g-ia moqmedebda 
aucilebeli mogeriebis viTarebaSi, misi marTlzomierebis pirobebis 
sruli dacviT da rac Seexeba dacvis farglebis gadametebas, aq aseTs 
adgili ar hqonia, vinaidan Tavdasxmis xasiaTi da saSiSroeba, aSkarad 
iZleoda Tavdamcvelis mxridan iseTi intensivobis Zalis gamoyenebis 
safuZvels, rogoric man gamoiyena. aRniSnul SemTxvevaSi ver vxedavT 
mkvlelobas aucilebeli mogeriebis farglebis gadacilebiT, vinaidan 
adgili ar hqonia “momgerieblis mier Tavdacvis aSkara Seusabamobas 
masze Tavdasxmis xasiaTsa da saSiSroebasTan”, rasac kanonmdebeli 
aucilebeli mogeriebis farglebis gadacilebis savaldebuli pirobad 
debs.Aamdenad, Cemi azriT, b. g-ias mimarT unda damdgariyo 
gamamarTlebeli ganaCeni, vinaidan aucilebeli mogeriebis farglebi 
darRveuli ar yofila. aseT SemTxvevaSi, xelmyofisaTvis miyenebuli 
ziani samarTlebrivi sikeTis dasacavad aucilebeli iyo. 

                         
677 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa kolegia saqme # 
1/5221, ganaCeni, 21 Tebervali, 2007 weli, q. Tbilisi. 
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momdevno gansaxilvel magaliTSic, ratomRac, sasamarTlo 
miiCnevs, rom darRveuli iyo aucilebeli mogeriebis  farglebi, rasac 
me aseve ver daveTanxmebi.  

2004 wlis 29 ianaris #281-ap ganCinebaSi naTqvamia:   
saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa 

palatam ganixila dazaralebulisa  da  misi  kanonieri 
warmomadgenlis sakasacio saCivari aWaris a/r umaRlesi  sasamarTlos 
sisxlis samarTlis saqmeTa saapelacio ganaCenze, romliTac 
ucvlelad darCa xelvaCauris raionuli sasamarTlos ganaCeni j. 
faRavas mimarT. 

aRwerilobiTi nawilis mixedviT, j. faRavas msjavri daedo 
cecxlsasroli iaraRis marTlsawinaaRmdego Senaxva-tarebasa da 
aucilebeli mogeriebis farglebis gadacilebiT v. abdibas ganzrax 
mkvlelobaSi, romelic, ganaCenis mixedviT, Caidina Semdeg 
garemoebebSi. m. tarielaZe. i. faRava da v. abdiba, romlebic axlo 
naTesavebi iyvnen, erTad eweodnen komerciul saqmianobas, Semdeg ki   
maT Soris warmoiSva uTanxmoeba. m. tarielaZem  da v. abdibam erTad 
daafuZnes S.p.s. da i.faRavasgan damoukideblad daiwyes biznesi.  amaze 
ganawyenebuli i. faRava kvlav iTxovda biznesSi Cabmas an 40 aTasi 
dolaris dabrunebas  erToblivi komerciuli saqmianobis dros 
Cadebuli Tanxis sanacvlod. xolo, mas Semdeg rac am pirobaze uari 
miiRo, i. faRavam daxmareba sTxova msjavrdebul j. faRavas, raTa mas 
monawileoba mieRo m. tarielaZesa da v. abdibasTan molaparakebaSi. 
roca dasaxelebuli pirovnebebi arkvevdnen aRniSnul sakiTxs,  am 
dros SemTxvevis adgilze 12 wlis SvilTan erTad mivida 
msjavrdebul j. faRavas Zma, amJamad gardacvlili z. faRava, 
romelsac sityvieri Selaparkeba mouvida v. abdibasTan. Aam 
ukanasknelma ki  amoiRo "makarovis" sistemis cecxlsasroli iaraRi 
da esrola fexebis mimarTulebiT, tyvia moxvda miwas da misi 
anasxleti masa z. faRavas da mis Svils Seeyara saxeSi. iq myofma 
pirebma v. abdibas mouwodes Seewyvita srola, miuxedavad amisa man 
kidev gaisrola iq myofi pirebis mimarTulebiT, riTac aSkarad 
safrTxe Seuqmna j. faRavas, mis Zmas z.-s da am uknasknelis Svils, a.  
faRavas. Tavdacvis mizniT j. faRavam amoiRo "tt-s" sistemis 
cecxlsasroli iaraRi, romelsac unebarTvod atarebda da inaxavda. j. 
faRavam im dros, roca v. abdiba moZraobda gzisken da SemotrialebiT 
isroda maTi mimarTulebiT, gadaacila aucilebeli mogeriebis 
farglebs da moaxdina ramdenime gasrola v. abdibas mimarTulebiT, 
ris Sedegadac es uknaskneli sasikvdilod daiWra da gardaicvala.  

sakasacio saCivriT, kasatori iTxovs ganaCenis gauqmebas da 
qmedebis dakvalificirebas, rogorc angarebiT Cadenil ganzrax 
mkvlelobad.  

samotivacio nawilSi palata ar eTanxmeba sakasacio saCivris 
moTxovnas ganaCenis gauqmebis Sesaxeb. saqmis masalebis mixedviT, 
palatas miaCnia, rom  miuxedavad mowodebisa, v. abdibam ar Sewyvita 
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srola, riTac aSkara safrTxe Seuqmna iq myof pirebs. Tumca, palatam 
aseve CaTvala,  rom  msjavrdebuli  j. faRavas mier "tt-s" sistemis 
cecxlsasroli iaraRis amoReba da srola  im dros, roca v. abdiba 
ukve gzis mimarTulebiT moZraobda da SemotrialebiT isroda  misi 
misamarTiT, warmoadgenda aucilebeli mogeriebis farglebis 
gadacilebas. vinaidan j. faRavam sapasuxo sroliT  sasikvdilo 
dazianeba miayena v. abdibas, rodesac realuri safrTxe ukve aRar 
arsebobda, e.i. adgili hqonda xelyofis aSkara Seusabamobas Tavdasmis 
xasiaTTan.  

sarezolucio nawilSi palatam saCivari ar daakmayofila da 
ganaCeni j. faRavas mimarT ucvlelad datova.678  
 ver daveTanxmebiT saqarTvelos uzenaesi sasamarTlos sisxlis 
samarTlis saqmeTa palatisa da aWaris a/r umaRlesi  sasamarTlos 
sisxlis samarTlis saqmeTa saapelacio palatis gadawyvetilebas, 
romelTac miiCnies, rom zemoT ganxilul saqmeSi gadacilebuli iyo 
aucilebeli mogeriebis farglebi da es mkvleloba daakvalificires 
113-e muxliT. Cemi pozicia gamomdinareobs kanonSi gadmocemuli 
debulebidan, rom dacvis farglebis gadacileba Tavdacvasa da 
Tavdasxmas Soris arsebuli Tanafardobis aSkara darRvevas unda 
moicavdes. saqmis masalebidan ki irkveva, rom, marTalia, v. abdiba ukve 
gzis mimarTulebiT moZraobda, magram, arc is unda dagvaviwydes am 
saqmis kvalifikaciisas, rom igi ara marto moZraobda gzisken, aramed 
amavdrouilad SemotrialebiT isroda  gansasjelis misamarTiT. anu 
es niSnavs, rom xelyofa damTavrebuli ar yofila da  amasaTanave, 
safrTxe, romelic j. faRavas sicocxles emuqreboda, jer kidev 
realuri iyo. ratom miiCnia sasamarTlom, rom am viTarebaSi realuri 
safrTxe aRar arsebobda, _ es midgoma CemTvis bundovania. ra 
mniSvneloba hqonda j. faRavasaTvis, mas v. abdiba axlo manZilidan 
nasroli tyviiT gamoasalmebda sicocxles Tu Sori distanciidan 
nasroli tyvia mouRebda mas bolos. Aaqedan gamomdinare, CemTvis 
gaugebari rCeba, ratom CaTvala sasamarTlom realuri safrTxe 
Cavlilad maSin, roca is jer kidev arsebobda da realuri safrTxis 
ararsebobis motiviT xelyofa Tavdasxmis xasiaTTan aSkarad 
Seusabamod miiCnia. aRniSnul SemTxvevaSi, Cemi azriT, aucilebeli 
mogeriebis farglebi darRveuli ar yofila, vinaidan j. faRava am 
viTarebaSi sakuTar sicocxles icavda. Sesabamisad, mis mier Cadenili 
qmedebac da miyenebuli zianic arsebul situaciaSi aucilebeli iyo 
sakuTari sicocxlis gadasarCenad.     

T. SavguliZis mixedviT, aucilebeli mogeriebis farglebi 
mxolod maSin aris darRveuli, rodesac xelmyofisTvis miyenebuli 
ziani obieqturad aSkarad imaze metia, rac namdvilad saWiro iyo am 
samarTlebrivi sikeTis dasacavad. aucilebeli mogeriebis farglebis 

                         
678 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa sasamarTlo 
kolegiis ganaCenebi. saqarTvelos uzenaesi sasamarTlos  gadawyvetilebebi #1, 2004, 
ganCineba # 281-ap, gv. 104-106. 
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subieqturad gadacileba, Tu igi obieqturad  gadacilebuli ar aris, 
maTi azriT, warmoudgenelia.679 

aucilebeli mogeriebis farglebis gadacileba niSnavs 
obieqturad momgerieblis mier Tavdacvis aSkara Seusabamobas masze 
ganxorcielebuli Tavdasxmis xasiaTsa da saSiSroebasTan, Tumca 
subieqturad momgerieblis warmodgenaSi Tavdacvis aseTi aSkara 
Seusabamoba ar arsebobs.Ddaculi samarTlebrivi sikeTe SesaZlebelia 
tolfasi, an, Tundac, naklebi iyos xelmyofis mier dazianebul 
sikeTesTan SedarebiT, magram ar unda iyos aSkara Seusabamoba 
xelyofisa da dacvis obieqtebs Soris.680  

aq yuradReba unda mivaqcioT sityva “aSkaras”, radgan ar kmara 
marto Tavdacvis Seusabamoba Tavdasxmis xasiaTTan da saSiSroebasTan. 
es Seusabamoba unda iyos aSkara, e.i. mkveTrad gamokveTili. “aSkara 
Seusabamoba” Tavdacvasa da Tavdasxmas Soris yovelTvis rodi niSnavs 
uiaraRo Tavdamsxmelis iaraRiT mogeriebas. aseT dros unda Sefasdes 
Seqmnili viTareba da  imis mixedviT gadawydes, aris Tu ara aq 
mogeriebis gadacileba. 

magaliTad, Tavdamsxmeli fizikurad aSkarad Zlieria da SeuZlia 
moaxrCos momgeriebeli, anda erT kacs ramdenime kaci esxmis Tavs. 
aseT dros momgeriebels ufleba aqvs, Tavdacvisa da Tavdasxmis 
saSiSroebis aSkara Seusabamoba iaraRis meSveobiT gaaTanabros. aq 
mogeriebis farglebis gadameteba ar gveqneba.681 TvalsaCinoebisTvis o. 
gamyreliZes mohyavs Semdegi magaliTi sasamarTlo praqtikidan: 

Q”q. Tbilisis didube_CuRureTis raionis sasmarTlos 2001 wlis 
19 martis ganaCeniT g.d.-s msjavri daedo ssk 113-e muxliT.  v. d.-m g. d. 
waaqcia, waqceuls zemodan moeqca da scemda. g. d. v. d.-s ver icilebda  
da amis gamo fexze wamodgomas ver axerxebda, radgan, saqmis 
masalebiT Tu vimsjelebT, v. d. masze gacilebiT Zlieri iyo. Tanac 
kamaTisa da Cxubis iniciativa a.-s da v. d.-sgan modioda, romlebmac g. 
d. ZaliT Caiyvanes ezoSi da CxubSi CaiTries. aseT pirobebSi g. d.-mM 
“BbaboCka” daniT daWra Tavdamsxmeli, romelic Semdgom saavadmyofoSi 
gardaicvala.” 

o. gamyreliZis TqmiT, ganaCenSi erTi sityvac ar aris naTqvami, 
ratom CaTvala sasamarTlom es qmedeba aucilebeli mogeriebis 
gadametebiT Cadenil mkvlelobad da ratom ar moqmedebda g. d. 
aucilebeli mogeriebis farglebSi. sinamdvileSi g. d.-s moqmedeba 
aucilebeli mogerieba iyo.682 
 absoluturad veTanxmebi o. gamyreliZis kvalifikacias  da aseve 
mimaCnia, rom g. d. moqmedebda aucilebeli mogeriebis mdgomareobaSi, 
radgan v. d. masze Zlieri iyo, misgan Tavis daZvrenas ver axerxebda, 
xelyofa damTavrebuli ar yofila da  g. d.-s ar SeeZlo, ganesazRvra, 

                         
679SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 128. 
680turava m., dasax. naSr., Tb., 2008, gv. 207. 
681 gamyreliZe o., dasax. naSr., Tb., 2005,Ggv. 223. 
682 iqve,  gv. 223. 
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amgvari xelyofiT ziani miadgeboda mis sicocxles Tu janmrTelobas. 
misTvis erTaderTi Tavdacvis saSualeba am situaciaSi e.w. “baboCkis” 
gamoyeneba iyo, rac gamarTlebulia aucilebeli mogeriebis uflebis 
sargeblobiT. 

praqtikaSi iseTi magaliTebic gvxvdeba, rodesac sasamarTloebis 
mier ver xdeba aucilebeli mogeriebis farglebis gadacilebis 
SemTxvevis swori kvalifikacia da, amis nacvlad, gansasjelis mimarT 
gamoaqvT gamamarTlebeli ganaCeni, Tumca zemdgomi sasamarTlos mier 
aseTi Secdoma aRmofxvrilia da saqmes swori kvalifikacia aqvs 
micemuli.  

G2004 wlis 20 aprilis ganCinebiT, saqarTvelos uzenaesi 
sasamarTlos sisxlis samarTlis saqmeTa palatam ganixila  
dazaralebulis uflebamonacvlis – z. joxaZisa da saqarTvelos 
generaluri prokuraturis saxelmwifo braldebis sammarTvelos 
prokuroris sakasacio saCivrebi Tbilisis saolqo sasamarTlos  
sisxlis samarTlis saqmeTa saapelacio palatis ganaCenze, romliTac 
ucvlelad darCa goris raionuli sasamarTlos  gamamarTlebeli 
ganaCeni d. eremaZis mimarT. d. eremaZes winaswarma gamoZiebam warudgina 
saqarTvelos ssk-is 108-e muxliT gaTvaliswinebuli braldeba da 
aRkveTis RonisZiebad Seufarda dapatimreba. Ggoris raionulma 
sasamarTlom d. eremaZe gaamarTla wardgenil braldebaSi da igi 
gaaTavisufla patimrobidan. 

aRwerilobiTi nawiliT,   q. gorSi, arasrulwlovani d. eremaZe da 
misi megobari srulwlovani g. joxaZe xumrobiT mimarTavdnen 
erTmaneTs ucenzuro sityvebiT, rac gadaizarda 
urTierTSelaparakebaSi da mere _ CxubSi. Cxubis dros maT erTmaneTs 
miayenes dazianebebi. Mmiuxedavad imisa, rom maTma megobarma moCxubrebi 
erTmaneTs daaSora, miRebuli dazianebebis gamo ganawyenebulma d. 
eremaZem e.w. “baboCka” daniT, romelic xelSi ekava, g. joxaZes miayena 
sicocxlisaTvis mZime xarisxis dazianeba da igi gardaicvala.  

samotivacio nawilSi,  palata Tvlis, rom mocemul saqmeze 
Tbilisis saolqo sasamarTlos sisxlis samarTlis saqmeTa 
saapelacio gamamarTlebeli ganaCeni d. eremaZis mimarT  unda gauqmdes 
da saqme xelaxali ganxilvisTvis gadaeces imave sasmarTlos sxva 
Semadgenlobas Semdeg garemoebaTa gamo: sasamarTlom dadgenilad 
miiCnia, rom, marTalia, d. eremaZem mokla g. joxaZe, magram, igi 
moqmedebda aucilebeli mogeriebis farglebSi. Aamitom misi moqmedeba 
ar iyo marTlsawinaaRmdego. sasamarTlom aqve miuTiTa 28-e muxlis 
meoTxe nawilze, romlis Tanaxmad, aucilebeli mogeriebis farglebis 
gadacileba niSnavs momgerieblis mier Tavdacvis aSkara Seusabamobas 
masze Tavdasxmis xasiaTsa da saSiSroebasTan. palata Tvlis, rom 
kanonis es savaldebulo moTxovna saqmis ganmxilvelma sasamarTlom 
srulyofilad ar gaiTvaliswina da saTanadod ar Seafasa. Ppalata 
Tvlis, rom saqmis xelaxali ganxilvisas gamokvleul unda iqnas, 
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realurad daesxa Tu ara Tavs g. joxaZe d. eremaZes,  amis Semdeg 
gakeTdes  saTanado samarTlebrivi Sefaseba.683 
 veTanxmebi saqarTvelos uzenaesi sasamarTlos sisxlis 
samarTlis saqmeTa palatis gadawyvetilebas da aseve mimaCnia, rom  
aRniSnul saqmeze gamamarTlebeli ganaCeni d. eremaZis mimarT  unda 
gauqmdes, vinaidan, rogorc saqmis masalebidan irkveva, g. joxaZe da d. 
eremaZe iyvnen kargi megobrebi, ris gamoc, Cemi azriT d. eremaZes 
subieqturad ar unda yofiliyo darwmunebuli Tavdasxmis saSiSroebis 
iseT xarisxSi, rom mas TavdacvisaTvis civi iarRi gamoeyenebina. Aanu, 
Cemi azriT, aq TvalnaTliv hqonda adgili  momgerieblis mier 
Tavdacvis aSkara Seusabamobas masze Tavdasxmis xasiaTsa da 
saSiSroebasTan, razedac saubaria ssk-is  28 muxlis me-4 nawilSi da 
Sesabamisad unda miviCnioT, rom  qmedeba Cadenilia aucilebeli 
mogeriebis farglebis gadacilebiT.  

sabWoTa periodis sisxlis samarTalSi sxvadasxva Sexedulebebia 
gamoTqmuli xelyofisa da mogeriebis  intensivobis sakiTxTan 
dakavSirebiT. xelyofis intensivoba i. sluckis gagebuli aqvs, 
rogorc Tavdasxmis saSiSroebis xarisxi, agreTve misi Zala da 
siswrafe. amitom, misi azriT, xelyofis intensivoba, upirveles 
yovlisa, damokidebulia danaSaulis obieqtze, xolo T. SavguliZis 
azriT, xelyofisa da mogeriebis  intensivobis Tanafardobis sakiTxi 
unda wydebodes, erTi mxriv, realuri saSiSroebis mixedviT, romelic 
konkretuli samarTlebrivi interesisaTvis Seiqmna, xolo, meore mxriv, 
im zianis xarisxis mixedviT, romlis miyenebac aucilebelia 
samarTlebrivi interesis gadasarCenad. rodis gvaqvs konkretulad 
aSkara Seusabamoba xelyofis intensivobasa da mogeriebas Soris, es 
faqtis sakiTxia da igi wydeba yovel kerZo SemTxvevaSi viTarebis 
Sesatyvisad.684 

aucilebeli mogeriebis farglebi gadametebulad ar CaiTvleba, 
Tundac, vinme uiaraRo Tavdamsxmels farglebis gadaumeteblad 
igeriebdes iaraRiT, romlis tarebis ufleba ar hqonda. TavisTavad, 
iaraRis gamoyeneba, romelsac moqalaqe unebarTvod atarebda, ar 
SeiZleba imis safuZveli gaxdes, rom mogerieba gadametebulad vcnoT, 
magram mogeriebis viTareba ar amarTlebs iaraRis ukanonod tarebas. 

iuridiul literaturaSi, g. mendelsonisa da v. tkaCevskis mier 
gamoTqmulia azri, rom mogeriebis intensivoba Tavdasxmis 
intensivobis Sesabamisad maSin CaiTvleba, roca momgeriebeli 
Tavdamsxmels umcires SesaZlebel zians miayenebs, e.i. iseTs, romlis 
gareSe, am SemTxvevaSi, Tavdasxmis mogerieba ar SeiZleboda. arada 
aucilebeli mogeriebis farglebis gadameteba gveqneba.685 

                         
683saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa sasamarTlo 
kolegiis ganaCenebi. saqarTvelos uzenaesi sasamarTlos  gadawyvetilebebi #4, 2004 
w.,  gv. 882-885, ganCineba #121-ap. 
684 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 136-137. 
685 Мендельсон  Г.,  Ткачевский  В.,   dasax. naSr., 1956, №7, gv. 20. 
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T. SavguliZes miaCnia, rom es Sexeduleba samarTlianad 
gaakritika v. vladimirovma da mec veTanxmebi am kritikas.  misi azriT, 
momgeriebels, romelic, Cveulebriv, SiSiT da aRelvebiT aris xolme 
Sepyrobili, ver moeTxoveba zedmiwevniloba mogeriebis saSualebaTa 
arCevaSi. swored am garemoebas iTvaliswinebs kanonmdebeli, rodesac 
aucilebeli mogeriebis farglebis gadacilebas gansazRvravs dacvis 
ara ubralo, aramed aSkara Seusabamobad xelyofis xasiaTisa da 
saSiSroebisadmi.686 

Tanamedrove qarTul sisxlis samarTalSi arsebuli mosazrebis 
mixedviT, Tavdasxmisa da Tavdacvis Seusabamoba ar gveqneba maSin, 
roca momgeriebelma Tavdamsxmeli ufro metad daaziana687 imasTan 
SedarebiT, rac mas Tavdamsxmelisagan moeloda. am sakiTxis 
gansaxilvelad o. gamyreliZes isev mohyavs magaliTi: 

“d. miTaiSvilma Dd. Wanturias jer joxiT scema, Semdeg ki daniT 
msubuqad daWra TavSi. imave dRes isini kvalav Sexvdnen erTmaneTs. d. 
miTaiSvilma Dd. Wanturias jer deda Seagina, mere ubidan rkinis 
mogrZo sagani amoiRo da mouqnia; d. Wanturia aRmoCnda realuri 
safrTxis winaSe. imaSi darwmunebulma, rom d. miTaiSvili kvlav 
miayenebda sxeulis dazianebas, gaxsna dana da gadaameta aucilebeli 
mogeriebis farglebs, vinaidan  misi moqmedeba ar Seesabameboda masze 
ganxorcielebuli Tavdasxmis  xasiaTsa da saSiSroebas”.688 

saqarTvelos uzenaesi sasamarTlis sisxlis samarTlis palata 
eTanxmeba am kvalifikacias, magram arc ganaCeniT da arc uzenaesi 
sasamarTlos ganCinebiT erTi sityvac ar aris dasabuTebuli, riT 
gamoixata Dd. Wanturias mxridan mogeriebis gadameteba da Tavdacva 
ratom “ar Seesameboda masze ganxorcielebuli Tavdasxmis  xasiaTsa 
da saSiSroebas”. rogorc Cans, sasamarTlom mxedvelobaSi miiRo is 
garemoeba, rom d. Wanturias moeloda “sxeulis dazianeba”, man ki 
Tavdamsxmeli mokla. sxvagvari azris gamotana ganaCenidan da 
ganCinebdan SeuZlebelia. Mmagram rogor unda moqceuliyo Dd. 
Wanturia, rom Tavdamsxmeli moegeriebina? Aar daertya dana? MmaS ra 
unda eqna? gaqceva mas ar evaleboda. xolo, Tu danas daartyamda, 
rogor moezoma Tavdamsxmelis ise daWra, rom amas sikvdili ar 
mohyoloda?689 

T. SavguliZe miiCnevs, rom aucilebeli mogeriebis farglebis 
gadacileba mxolod maSin SeiZleba, roca aucilebeli mogeriebis 
viTarebis yvela piroba arsebobs da amasTanave momgeriebels ar 
daurRvevia dacvis marTlzomierebis pirobebi, darRveulia mxolod 
mogeriebis farglebi. 

                         
686 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 141-142. 
687 saqarTvelos ssr sisxlis samarTlis kodeqsis komentarebi, gv. 103. 
688saqarTvelos uzenaesi sasmarTlos gadawyvetilebani sisxlis samarTlis saqmeebze, 
2002, #12, 1954- 1955-e gv.  
689 gamyreliZe o., dasax. naSr., Tbilisi, 2005, gv. 224. 
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Tu aucilebeli mogeriebis viTarebis warmoSobis erT-erTi 
savaldebulo pirobaTagani ar arsebobs, es imas niSnavs, rom  
aucilebeli mogeriebis viTareba saerTod ar gvaqvs. Dda, maSasadame, 
aucilebeli mogeriebis farglebis gadacileba obieqturad 
SeuZlebelia.Mmeore mxriv, aucilebeli mogeriebis viTarebis dros 
misi farglebis gadametebis potenciuri SesaZlebloba yovelTvis 
arsebobs, magram maSinac dacvis marTlzomierebis nebismieri pirobis 
darRveva aucilebeli mogeriebis farglebis darRvevad ar unda 
Sefasdes. magaliTad, aucilebeli mogeriebis farglebis gadametebaze 
laparakic ki zedmetia, Tu vTqvaT “momgeriebeli“ dacvis mizniT ar 
moqmedebs, anda ziani mesame pirs adgeba da ara saSiSroebis uSualo 
wyaros.690 

T. SavguliZe eTanxmeba n. paSe-ozerskis, romelic uaryofs a. 
gercenzonis mtkicebas, TiTqos xelyofas erTi romelime pirobaTagani 
rom akldes, aucilebeli mogeriebis farglebis gadacileba 
gveqnebao.691Aa. gercenzonis am mosazrebas, cxadia, verc me gaviziareb, 
aucilebeli mogeriebis farglebis gadacilebaze mxolod maSin 
SegviZlia vilaparakoT, Tu saxezea aucilebeli mogeriebis oTxive 
savaldebulo piroba, da maTi arsebobis fonze xdeba farglebis 
gadameteba.  

III. aucilebeli mogeriebis farglebis gadametebis SemTxvevaTa 
kvalifikacia da aucilebeli mogeriebis eqscesi 

 sabWoTa periodis iuridiul literaturaSi adgili eTmoboda 
agreTve aucilebeli mogeriebis farglebis gadametebis SemTxvevaTa 
kvaliafikaciis sakiTxis garSemo msjelobas. iuristebis mniSvnelovan 
nawils SesaZleblad miaCnia aucilebeli mogeriebis farglebis 
gadameteba rogorc pirdapiri, aseve arapirdapiri ganzraxviTac. 

T. SavguliZe ki fiqrobs, rom am sakiTxSi gadamwyveti mniSvneloba 
swored imas aqvs, pirdapiri ganzraxviT moqmedebda momgeriebeli Tu 
arapirdapiri. 

Tu xelmyofs pirdapiri ganzraxviT iseTi ziani miayenes, romelic 
konkretuli samarTlebrivi obieqtis dasacavad saWiro ar iyo, maSin 
arc aucilebeli mogeriebis farglebi iqneba gadametebuli, radgan 
TviTon aucilebeli mogeriebis uflebac aRar gvaqvs. sxvaa 
eventualuri ganzraxvis dros. Mmomgeriebeli, Tumca fiqrobs, rom 
xelmyofma SeiZleba meti ziani ganicados, vidre amas aucilebloba 
moiTxovs, magram aseTi Sedegi ar surs, misi mizani dacvaa, xolo 
mogeriebis Sedegs igi urigdeba rogorc faqts, romelic SeiZleba mis 
moqmedebas mohyves. Cveulebriv, aseT viTarebaSi momgeriebeli urigdeba 

                         
690 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 134 
691 Паше - Озерский Н.,  Необходимая  оборона и   крайная необходимость. М., 1962, gv. 88; 
 Герцензон.  А. А.,  Уголовное    право. Часть общая. М., 1948, gv. 270. 
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xelmyofisaTvis mZime zianis miyenebas, oRond samarTlebrivi sikeTis 
dacva ufro uzrunvelyofili iyos. amrigad, aucilebeli mogeriebis 
farglebis gadameteba eventualuri ganzraxviT savsebiT SesaZlebelia. 
aucilebeli mogeriebis farglebis gadameteba gaufrTxileblobiTac 
SeiZleba, roca momgeriebeli, TumcaRa iTvaliswinebda, rom dacviTma 
moqmedebam SeiZleba iseTi Sedegi gamoiwvios, romelic xelyofis 
xasiaTsa da saSiSroebas aSkarad ar Seesabameba, magram qarafSutulad 
varaudobda, rom mis moqmedebas aseTi Sedegi ar mohyveboda, anda aseT 
Sedegs sulac ar iTvaliswinebda, Tumca unda da SeeZlo kidec 
gaeTvaliswinebina igi.692 

Tu momgeriebeli ar iTvaliswinebda, Dda arc SeeZlo 
gaeTvaliswinebina, rom, SesaZloa, misma moqmedebam iseTi Sedegi 
gamoiwvios, romelic Tavdaxmis mosagerieblad aSkarad aucilebeli 
ar aris, maSin mas ar miuZRvis brali aucilebeli mogeriebis 
farglebis gadametebaSi da, maSasadame, sisxlissamarTlebrivi 
pasuxismgeblobis sakiTxi ar wamoiWreba.693 

sabWoTa periodis sisxlis samarTlis TeoriaSi sxvadasxvanairad 
wydeba aucilebeli mogeriebis farglebis gadametebis mcdelobis 
sakiTxi.694 

v. kiriCenkos azriT, mzadeba aucilebeli mogeriebis farglebis 
gadametebisaTvis SeuZlebelia, xolo mcdeloba ki sruliad 
SesaZlebeli.Nn. paSe-ozerski amas ar iziarebs, igi uaryofs danaSauls, 
rogorc aucilebeli mogeriebis farglebis gadametebisTvis mzadebis, 
aseve saamiso mcdelobis dros.695 

aucilebeli mogeriebis farglebis gadametebis dros, subieqti 
Cveulebrv gaufrTxileblobiT an eventualuri ganzraxviT moqmedebs, 
xolo danaSaulis mcdelobisaTvis, rogorc amas sabWoTa sisxlis 
samarTlis Teoretikosebi aRniSnaven, aucilebelia pirdapiri 
ganzraxva arsebobdes.696 amitom, swored aucilebeli mogeriebis 
farglebis gadametebis subieqturi mxaris Taviseburebis 
gaTvaliswinebiT, saamiso mcdeloba SeuZleblad unda CaiTvalos.697 

mkvlelobas aucilebeli mogeriebis farglebis gadametebiT (ssk 
113-e muxli) ganasxvaveben ganzrax mkvlelobisagan uecari Zlieri 
sulieri aRelvebiT, rac dazralebulis aramarTlzomieri moqmedebiT 
aris gamowveuli.698Mm. turavas mixedviT, aucilebeli mogeriebis 

                         
692sakiTxisadmi amgvari midgoma aisaxa saqarTvelos ssr ssk komentarebSi (ix. 
avtorTa koleqtivi, danaSauli piriovnebis winaaRmdeg, Tb., 1980, gv. 52-53). 
693 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988,  gv. 146-147 
694 iqve,  gv. 150. 
695 ix. kiriCenko v.,Ddasax. naSr., 1948, gv. 79; paSe-ozerski n., dasax. naSr., 1962, gv. 113-114. 
696 Советское уголовное  право. Часть общая. М., 1959, gv. 217. 
697  Тишкевич  И.,  Уголовная ответственность за превышение пределов необходимой обороны. 
“Советская Юстиция”, 1976, № 13, gv. 12;  Ткаченко В., Спорные вопросы  применения 
законадательство о необходимой обороне, “Советская Юстиция”, 1968, № 20, gv. 62;  Ткаченко  В., 
dasax. naSr., М., 1979, gv. 71. 
698 gamyreliZe o., dasax. naSr., Tb., 2005, gv. 225. 
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eqscesi gveqneba im SemTxvevaSi, Tu momgeriebeli ver mozomavs 
mogeriebis farglebs da mas gadaacilebs. Aamis magaliTad mas mohyavs 
113-e muxli. pirma aucilebeli mogeriebis farglebi SeiZleba 
gadaacilos SiSiT, dabneulobiT an sxva eqstremaluri situaciis 
gamo. Tu Ppirma aucilebeli mogeriebis farglebs ganzrax gadaacila, 
gveqneba ganzraxi mkvleloba.699 

Tu momgeriebeli xelyofisagan Tavdacvis dros Tanabrad 
efeqturi saSualebebidan airCevs ara SedarebiT msubuq, aramed – 
Segnebulad saSiS saSualebas, aseT SemTxvevaSi ar arsebobs arCeuli 
dacvis saSualebis aucilebloba.Aam dros, ssk-is 28-e muxlidan 
gamomdinare, gamarTleba ar iqneba SesaZlebeli.Ees SemTxveva cnobilia 
e.w. aucilebeli mogeriebis “intensiuri eqscesis” saxelwodebiT. aseT 
SemTxvevaSi pirma moaxdina aucilebeli mogeriebis “intensivireba”, 
misi farglebis gadacileba. ssk-is 113-e muxliT, aucilebeli 
mogeriebis farglebis gadacilebiT Cadenili qmedeba gvaZlevs 
mkvlelobis privilegiur Semadgenlobas. igi amcirebs 
pasuxismgeblobas, magram ar gamoricxavs mas arc 
marTlwinaaRmdegobisa da arc bralis etapze.  

dRes moqmedi sisxlis samarTlis kodeqsis proeqtSi aucilebeli 
mogeriebis intensiuri eqscesi gaTvaliswinebuli iyo, rogorc bralis 
gamomricxveli sapatiebeli garemoeba, romelic kanonmdebelma ar 
gaiTvaliswina.  

Secdoma marTlwinaaRmdegobis gamomricxvel faqtobriv 
garemoebebTan dakavSirebiT, romelic cnobilia e.w. moCvenebiTi 
(putaturi) mogeriebis saxelwodebiT, iseve rogorc Secdoma xelyofis 
imwuTierobasTan dakavSirebiT, romelic cnobilia e.w. eqstensiuri 
aucilebeli mogeriebis eqscesis saxeliT, SesaZlebelia, gaxdes 
bralis etapze e.w. boroti ganzraxvis gamomricxveli garemoeba.700  

marTlsawinaaRmdego Tavdasxmisas momgeriebeli tipurad uecari 
Zlieri sulieri aRelvebis mdgomareobaSia.Ees konkurencia unda 
gadawydes aucilebeli mogeriebis farglebis gadacilebiT ganzraxi 
mkvlelobis sasargeblod da qmedeba ssk 113-e muxliT 
dakvalificirdes.701literaturaSi gamoTqmulia azri, TiTqos “afeqtis 
dros adgili aqvs Zlier sulier  aRelvebas, xolo aucilebeli 
mogeriebis farglebis gadacilebiT mkvlelobisas momgeriebeli 
imyofeba Cveulebrivi sulieri aRelvebis mdgomareobaSi.”702 es azri 
miuRebelia o. gamyreliZisaTvis.  misTvis gaugebaria, rogor SeiZleba 
am SemTxvevaSi momgeriebeli iyos “Cveulebrivi sulieri aRelvebis 
mdgomareobaSi”, roca misi sicocxle bewvze hkidia.Aafeqturi 
mkvlelobis dros ki mkvlelis sicocxles safrTxe ar emuqreboda. aq 
ufro metic SeiZleba iTqvas. ganzrax mkvleloba iseT viTarebaSi, 

                         
699 turava, dasax. naSr., Tb., 2008 gv . 206. 
700 iqve, gv . 201. 
701 gamyreliZe o., dasax. naSr., Tbilisi, 2005, gv. 225. 
702 wulaia z., sisxlis samarTali, t. I, gv. 101 
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roca aucilebeli mogeriebis gadametebac ar aris da Cadenilia 
Cveulebrivi mkvleloba, Tu sasamarTloze dadgindeba, rom mkvleli 
moqmedebda uecari Zlieri sulieri aRelvebis mdgomareobaSi, unda 
dakvalificirdes ssk 111-e muxliT. vTqvaT, momgeriebelma Tavdasxma 
moigeria da Tavdamsxmelze SurisZiebiT Sepyrobilma, uecari Zlieri 
sulieri aRelvebis mdgomareobaSi mokla is.703 

 Cems mier warmodgenili  iseTi sxvadasxva SemTxvevebis  ganxilvis 
Semdeg, romlebSic, Cemi SefasebiT, arasworad iyo gagebuli  
aucilebeli mogeriebis farglebis gadameteba da saqmeTa 
kvalifikaciac SecdomiT iyo gansazRvruli, dasasruls, vfiqrob, 
sasurvelia, warmovadgino magaliTi sasamarTlo praqtikidan, 
romelSic sasamarTlom sworad moaxdina aucilebeli mogeriebis 
farglebis gadacilebis kvalifikacia.Ees SemTxveva aris mkvleloba 
aucilebeli mogeriebis farglebis gadacilebiT.  

2004 wlis 25 maisis ganCinebaSi naTqvamia: saqarTvelos uzenaesi 
sasamarTlos sisxlis samarTlis saqmeTa palatam ganixila 
prokurorisa  da  msjavrdebulis advokatis sakasacio saCivrebi 
Tbilisis saolqo sasamarTlos sisxlis samarTlis saqmeTa 
saapelacio palatis ganaCenze.  

aRwerilobiTi nawilSi miTiTebulia, rom  q. Tbilisis didube-
CuRureTis raionuli sasamarTlos ganaCeniT b. giorgaZe cnobil iqna 
damnaSaved saqarTvelis ssk 113-e muxliT gaTvaliswinebuli 
danaSaulis CadenaSi. mis  mier Cadenili danaSauli gamoixata 
SemdegSi: kafe-barSi momxdari Cxubisas k. beraZes waqceuli hyavda  b. 
giorgaZe da urtyamda. b. giorgaZem mogeriebis mizniT, gadaacila ra 
aucilebeli mogeriebis farglebs,  jibidan amoiRo dana da k. beraZes 
jer fexSi da Semdeg ki gulmkerdis areSi miayena Wrilobebi, 
dausxlta xelidan da gaiqca. daWrili k. beraZe gardaicvala. ganaCeni 
saapelacio wesiT gaasaCivres  msjavrdebulis advokatma da 
dazaralebulis uflebamonacvlem. advokatis saCivari iTxovda 
ganaCenis gauqmebasa da msjavrdebulis mimarT sisxlissamarTlebrivi 
devnis Sewyvetas misi udanaSaulobis motiviT. dazaralebulis mxaris 
saCivari ki moiTxovda saqmis damatebiTi gamoZiebisTvis dabrunebas  b. 
giorgaZis  qmedebis ssk-s 108-e muxliT dakvalificirebis motiviT. 
saapelacio sasamarTlom wardgeli saCivrebi ar daakmayofila. 

samotivacio nawiliT irkveva, rom palata mivida im daskvnamde, 
rom gasaCivrebuli ganaCeni b. giorgaZis mimarT unda darCes 
ucvlelad, vinaidan TviT msjavrdebulis Cvenebac ar miuTiTebs imaze, 
rom is aucilebeli mogeriebis farglebSi imyofeboda da danis 
gamoyenebis gareSe mis sicocxles safrTxe emuqreboda. saqmis 
masalebiT udavod dadgenilia, rom b. giorgaZem gadaacila 
aucilebeli mogeriebis farglebs,  da mis qmedebas Sedegad k. beraZis 
sikvdili mohyva. amdenad, b. giorgaZis qmedebis saqarTvelos ssk -is 113 
muxliT dakvalificireba palatas sworad miaCnia. 
                         
703 gamyreliZe o., dasax. naSr., Tbilisi, 2005, gv. 225. 
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sarezolucio nawilSi palatam daadgina: prokurorisa  da 
advokatis  sakasacio saCivrebi ar dakmayofildes. Tbilisis saolqo 
sasamarTlos sisxlis samarTlis saqmeTa saapelacio palatis ganaCeni 
b. giorgaZis mimarT darCes ucvlelad.704  

aRniSnul saqmeze veTanxmebi saqarTvelos uzenaesi sasamarTlos 
sisxlis samarTlis saqmeTa palatis gadawyvetilebas b. giorgaZis 
mimarT Tbilisis saolqo sasamarTlos sisxlis samarTlis saqmeTa 
saapelacio palatis mier 2003 w. 22 martis ganaCenis ucvlelad 
datovebis Sesaxeb, vinaidan zemoT ganxiluli masalebidan aSkaraa, 
rom giorgaZis mier danis gamoyeneba da Tanac dartyma orjer - jer 
fexSi da mere gulmkerdis areSi, im situaciaSi, rodesac mas k. beraZe 
mxolod  xels urtyamda, anu iyo uiraRo da Sesabamisad mis 
sicocxles realuri safrTxe ar Seqmnia, unda miviCnioT aucilebeli 
mogeriebis farglebis gadacilebad. 

ramdenadac ucnauradac unda Candes, qarTul samarTalSi 
arsebuli aucilebeli mogeriebis farglebis gadacileba da anglo-
amerikuli arasruli  aucilebeli mogerieba, metwilad faravs da 
moicavs erTmaneTs. Cems mier ganxiluli qarTuli sasamarTlo 
praqtikis Seswavlidan da saqarTvelos ssk-is kerZo nawilis 
muxlebidan, rogorebic aris: 113. mkvleloba aucilebeli mogeriebis 
farglebis gadacilebiT; 114. mkvleloba damnaSavis SepyrobisaTvis 
aucilebeli zomis gadacilebiT; 122. janmrTelobis mZime an naklebad 
mZime dazianeba aucilebeli mogeriebis farglebis gadacilebiT; 123.A 
janmrTelobis mZime an naklebad mZime dazianeba damnaSavis 
SepyrobisaTvis aucilebeli zomis gadacilebiT _ gamomdinare, 
SesaZloa, gakeTdes daskvna, rom aucilebeli mogeriebis farglebisa  
da damnaSavis SepyrobisaTvis aucilebeli zomis gadacilebiT 
Cadenili qmedebebi calkeul Semadgenlobebad gvevlinebian 
saqarTvelos ssk kerZo nawilis mxolod sicocxlis da janmrTelobis 
winaaRmdeg mimarTul danaSaulTa TavebSi. SemadgenlobebisAamgvari  
konstruqcia ki, anu xelyofis obieqtis aseTi SerCeva aucilebeli 
mogeriebis farglebis gadacilebiT  Cadenili qmedebis dasjadad 
misaCnevad, rac vixileT qarTul samarTalSi,  arsobrivad 
damaxasiaTebelia anglo-amerikuli samarTlis arasruli aucilebeli 
mogeriebis institutisaTvis, sadac amosavali Tezisi am institutisa 
aris is, rom saerTo samarTlis tipis qveynebSi xdeba aseT viTarebaSi 
Cadenili mkvlelobis Tavad formis Semsubuqeba, razedac ufro 
dawvrilebiT da naTlad qvemoT visaubrebT.  

 
 
 

                         
704 saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa sasamarTlo 
kolegiis ganaCenebi. saqarTvelos uzenaesi sasamarTlos  gadawyvetilebebi #5, 
2004w., gv. 1082-1084, ganCineba # 170-ap. 
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$ 2. aucilebeli mogeriebis farglebi anglo-amerikul samarTlis 
sistemaSi 

rogorc aRvniSneT dasawyisSi, anglo-amerikuli samarTlis 
sistema ar icnobs aucilebeli mogeriebis farglebis gadacilebas. 

v. merkurievi am sakiTxTan dakavSirebiT SeniSnavs, rom arc aSS-
isa da arc safrangeTis sisxlis samarTlis kanonmdeblobaSi 
(saxelmwifoebi, romlebSic gansaxilveli instituti met-naklebad 
vrclad aris reglamentirebuli)  ar aris mocemuli aucilebeli 
mogeriebis farglebis gadacileba im gagebiT, rogorc es CvenTanaa 
miRebuli. mocemulia mxolod marTlzomieri dacvis daxasiaTeba 
(safrangeTi) an masTan erTad dasaxelebulia aramarTlzomieri dacvis 
konkretuli SemTxvevebi (aSS.).705 

inglisSi gadametebuli Zalis gamoyenebisas aucilebeli 
mogeriebis mdgomareobiT Tavis gamarTlebis sakiTxi garkveulwilad 
bundovania da wydeba sasamarTlos Sexedulebis mixedviT.  

dResdReobiT inglisis sasamarTlo praqtikis mier 
gamomuSavebulia erTgvari standarti, romlis Tanaxmadac, imis 
gansasjelad, iyo Tu ara “Zalis gamoyeneba gonivruli”, pasuxi unda 
miiRon or kiTxvaze: iyo Tu ara aucilebeli Zalis gamoyeneba da xom 
ar iyo Zala gadametebiT gamoyenebuli? aRniSnuli standartis 
safuZvels warmoadgens adre arsebuli e.w. “ukan daxevis” wesi. 

im SemTxvevaSi, Tu danaSaulis Tavidan acilebis an mogeriebis 
mizniT braldebulma gamoiyena gadametebuli Zala, anu Zala, romelic 
mocemul SemTxvevaSi ar iyo gonivruli, mas ar SeuZlia daeyrdnos 
aucilebel mogeriebas, rogorc sisxlsisamarTlebrivi 
pasuxismgeblobis gamomricxvel garemoebas. sasamarTlos sanqciis 
sakiTxis gadawyvetisas (gamonaklisia mkvleloba damamZimebel 
garemoebebSi) SeuZlia, misi Secdoma Zalis gamoyenebis gansazRvrasTan 
mimarTebaSi  mxedvelobaSi miiRos da  Seufardos ufro msubuqi 
sasjeli. 

sasamarTlom mxedvelobaSi unda miiRos yvela garemoeba, 
romlebsac, braldebulis azriT, adgili hqonda mocemul SemTxvevaSi. 
kerZod, TiToeuli mxaris mier gamoyenebuli Zalis xarisxi da  
warmomavloba, im zianis seriozuloba, romelic Tavidan unda 
yofiliyo acilebuli  da sxva saSualebebis gamoyenebiT aseTi zianis 
Tavidan acilebis SesaZleblobebi. agreTve, mxedvelobaSi unda iqnas 
miRebuli is dro, rac hqonda braldebuls  fiqrisa da gansjisaTvis 
im momentSi.706 

ganixilavs ra  dacvisa da Tavdasxmis saSualebebis Tanafardobis 
sakiTxs, k. keni gamoricxavs dacvis marTlzomierebas, Tu adgili aqvs 
aSkara Seusabamobas dacvisa da Tavdasxmis saSualebebs Soris, Tu 
dasacav sikeTes icaven iseTi meTodebiT, romlebic mocemul 
                         
705 Меркурьев, В.В., dasax. naSr., Санкт-Петербург, Изд. Р. Асланова , Юридический центр Пресс 
2004, gv. 25. 
706 Козочкин И. Д., dasax. naSr.,   Омега-Л., 2003, gv. 54-55. 
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situaciaSi gadametebulia. Tavis gansjebSi profesor k. kenis mohyavs 
Sesabamisi magaliTebi sasamarTlo praqtikidan, magram ar iZleva 
zogad rekomendaciebs imis gansasazRvravad, Sesabamisi Tu Seusabamo 
iyo dacva TavdasxmasTan.Kk. kenis azriT, Tavdasxmis dros, Tu is 
moqmedebda sicocxlisaTvis saSiSi meTodebiT, Tavdamcvelma 
SesaZloa, moklas kidec Tavdamsxxmeli707 da amaze pasuxi ar agos. 

k. keni aucilebeli mogeriebis farglebis gadacilebas akuTvnebda 
e. w. “dagvianebul” dacvas _ dacvas saSiSroebisagan, romelmac ukve 
gadaiara,708 magram misi arsi, samwuxarod, ar ixsneba. oqsfordis 
profesor m. griunhutis azriT, dasaSvebi Tavdacvis zoma 
“ganisazRvreba obieqturi kriteriumebiT: mTavaria, rogor moiqceoda 
gonieri adamiani imave mdgomareobaSi, romelSic imyofeba 
Tavdamcveli.”709 rasakvirvelia, es kriteriumi Zalzed ganusazRvrelia 
da is SeiZleba, ganmartebul iqnas yvelanairad, aqedan gamomdinare 
yvela SedegebiT.710  

anglo-amerikuli samarTlis sistemaSi miRebulia, rom farglebis 
gadacilebisas Tavdamcveli eqvemdebareba pasuxismgeblobas, magram 
ufro msubuqi danaSaulis SemadgenlobisaTvis.711 

“marTlzomieri Tavdacvis”, anu aucilebeli mogeriebis, sakiTxebi 
inglisSi  1967 wlamde wydeboda saerTo samarTlis safuZvelze. 1967 
wels ki ZalaSi Sevida kanoni sisxlis samarTlis Sesaxeb (muxli 3), 
romelic Seexeba Zalis gamoyenebis SesaZleblobas danaSaulis 
Tavidan acilebis garemoebebSi, “anda samarTaldamrRvevis an 
eWvmitanilis kanonieri dapatimrebis warmoebisas, an kidev aseTi 
dapatimrebis dros gaweuli daxmarebisas.”KaRniSnulma kanonma 
Secvala, magram ar gaauqma saerTo samarTlis normebi, romlebic 
aregulirebs Zalis gamarTlebuli gamoyenebis aRniSnul wess me-3 
muxlSi, da ar misca mas aucilebeli axsna-ganmarteba. dasaSvebi Zalis 
gamoyenebis Sesaxeb kanonis am nawilSi komentars ar akeTeben arc 
rusi avtorebi, Nn. golovanova712 da a. malinovski,713 romlebic 
muSaoben sazRvargareTis sisxlis samarTlis sferoSi.  

Tavisi gamokvlevebidan gamomdinare, v. pakutini askvnis, rom 
inglisur sisxlis samarTalSi ar aris gamomuSavebuli ramdenadme 
gamokveTili wesebi, romlebic gansazRvravs farglebs, romelTa 
iqiTac aucilebeli mogerieba iTvleba gadametebulad. 

                         
707Федеральный  закон  “О внесении изменений в статью 37 Уголовного кодекса Российской 
Федерации”.  Рос.  газета  2002 w., 19 marti.  
708 Современное зарубежное право. t. Mme-3:  Чили, Англия,  Греция,  Австрия. Пионтковский А. А.–s 
redaqciiT da winasityvaobiT. М., 1961, gv. 282. 
709 iqve, gv. 283. 
710 Пакутин В. Д., dasax. naSr., Уфа:  РИО Баш ГУ,  2004. gv. 1 
711 Уголовное законодательство зарубежных стран (Англии, США, Франции, Германии, Японии). 
Сборник законодательных материалов, Козочкин И.  Д. -is redaqciiT,  М., gamomc.  “Зерцало”, 1999, 
gv. 51. 
712 Малиновский  А. А., Сравнительное правоведение в сфере уголовного права. М., 2002, gv. 120. 
713 Полянский Н. Н., Уголовное право и Уголовный суд Англии. Mme-2 gam.  М., 1969, gv. 86-89. 
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samarTaldamcavebi wyveten sakiTxs farglebis gadacilebis Sesaxeb 
sasamarTlo precedentebis safuZvelze.714 zogadad, SeiZleba, 
daveTanxmoT aRniSnuli   avtoris kvlevis Sedegebs,Mmagram mimaCnia, 
rom avtors ver mouxerxebia gamosakvlevi sakiTxis detalurad 
Seswavla da warmoCena.Aamitom, Cems naSromSi Sevecdebi, maqsimalurad 
gamovaqveyno is precedentuli wyaroebi, romlebic aucilebeli 
mogeriebis farglebis darRvevisas pasuxismgeblobis dakisrebisa Tu 
misgan gaTavisulebis safuZveli xdeba.  

inglisis sisxlis samarTlis cnobili mkvlevarebi, j. smiti da b. 
hogani TavianT naSromSi ganixilaven iseTi Zalis gamoyenebis sakiTxs, 
romelic cnobili garemoebebis fonze gadaWarbebulia. maT aseTi 
magaliTi mohyavT: Tu d., romelic faqtobriv Secdomas ar uSvebs (anu 
faqtebs sworad aRiqvams – avt. Sen.), iyenebs Zalas sajaro an kerZo 
dacvis gansaxorcieleblad, maSin is pasuxismgeblobisgan srulad 
gaTavisufldeba, xolo Tu iyenebs gadaWarbebul Zalas, maSin ar 
gaTavisufldeba. Tu mas wardgenili aqvs ganzraxi mkvlelobis 
(”murder”)715 muxli, damnaSaved iqneba cnobili mkvlelobaSi an 
araferSi. Tu is miiCnevs, rom mis mier gamoyenebuli Zala gonivrulia, 
magram am konteqstSi es  Zala ar fasdeba gonivrulad, maSin piri 
uSvebs samarTlebriv Secdomas, romelic ar aris pasuxismgeblobis 
gamomricxveli garemoeba da is pasuxs agebs mkvlelobisaTvis. aseTia 
inglisuri samarTali, romelic lordTa palatam gadawyvetilebaSi 
Clegg716 daamtkica.717 

rogorc zemoT ukve aRvniSneT, inglisis sisxlis samarTalSi 
gadametebuli Zalis gamoyeneba, anu farglebis gadacileba, nafici 
msajulebis gansjis sagani xdeba. Tu nafici msajulebi daadgenen, rom 
momgeriebelma gadaacila mogeriebis farglebs im garemoebebSi, 
romelTa arsebobac mas sjeroda da gamoiyena iseTi Zala, romelsac 
im zewolis qveS myofi gonieri adamiani, romelSic braldebuli 
imyofeba, ar gamoiyenebda, maSin mogerieba ar aris marTlzomieri. Tu 
farglebis gadacilebas ar gamouwvevia fataluri Sedegi, maSin 
gansxvaveba unda gakeTdes or sxvadasxva SemTxvevas Soris: pirvel 
SemTxvevaSi momgeriebeli ganzrax iyenebs ara gonivrul Zalas, xolo 
meore SemTxvevaSi _ SecdomiT. sasjelis Sefardebis dros meore 
SemTxvevaSi momgerieblis Secdomas angariSi unda gaewios. rac 
Seexeba im SemTxvevas, rodesac farglebis gadacilebam gamoiwvia 
fataluri Sedegi, maSin sasjelis Sefardebisas lavireba ver moxdeba, 

                         
714 Пакутин В. Д., dasax. naSr., Уфа:  РИО Баш ГУ, 2004. gv. 2. 
715 murder  - ganzrax mkvleloba, pirveli xarisxis mkvleloba, Cveulebrivi mkvleloba, 
boroti ganzraxviT Cadenili mkvleloba. 
716 Clegg [1995] 1 All ER 334, [1955] Crim LR 418, SHC 319, HL.  
717 Smith John and Hogan Brian, dasax. naSr.,  Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996, gv. 268. 
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vinaidan ganzraxi mkvlelobisaTvis gaTvaliswinebulia savaldebulo 
uvado Tavisuflebis aRkveTa.  

rogorc zogierTebi amtkiceben, Tu moxda mkvleloba aucilebeli 
mogeriebis farglebis gadacilebiT, maSin unda amoqmeddes 
nawilobriv sapatio garemoeba, romelic ”murder”-is braldebas 
gadaakvalificirebs ”manslaughter”-ze718 da, Sesabamisad, sasamarTlos 
eqneba naklebi sasjelis Sefardebis Tavisufleba, farglebis zomis 
Sesabamisad. amdagvari midgoma aRiarebuli iqna avstraliaSi, saqmeebSi 
Mc Key da Howe. 719 

I. aucilebeli mogeriebis farglebis SemosazRvra avstraliuri 
da inglisuri sasamarTloebis mixedviT 

30 wlis ganmavlobaSi avstraliuri sasamarTloebi aRniSnavdnen, 
rom aucilebeli mogeriebis farglebis gadacilebiT Cadenili 
mkvleloba, Tundac, faqtobrivi Secdomisas, ar warmoadgens ganzrax 
mkvlelobas, Tu Zalis gamoyeneba saerTod iyo gamarTlebuli.  

”Tu arsebuli garemoebebi warmoSoben aucilebeli mogeriebis an 
danaSaulis Tavidan acilebis, an damnaSavis Sepyrobis uflebas, 
magram braldebulis mier gamoyenebuli zomebi scdeba SemTxvevis 
saWiroebas, Cadenili sicocxlis xelyofa kvalificirdeba ara 
rogorc ganzrax mkvleloba, aramed rogorc Semamsubuqebel 
garemoebebSi Cadenili mkvleloba.”720 

rogorc maRalma sasamarTlom daadgina Howe-is saqmeSi,721 
aucilebeli mogeriebis mdgomareobiT pasuxismgeblobisagan 
gaTavisufleba SeiZleba moxdes, roca: 1. braldebuli 
keTilsindisierad da gonivrulad fiqrobda, rom Tavs icavda; 2. 
mkvleloba gamarTlebuli iqneboda, rom ar yofiliyo gadaWarbebuli 
Zalis gamoyeneba, magram 3. braldebulma gamoiyena imaze meti Zala, 
vidre iyo saWiro. es principi ZiriTadad gavrcelda aucilebeli 
mogeriebis saqmeebze, magram man dasabami hpova McKay-is saqmeSi, 
romelic exeboda gadaWarbebuli Zalis gamoyenebas damnaSavis 
Sepyrobisas an sakuTrebis dacvisas. Sesabamisad, logikuria, rom Tu 
es principi722 moqmedebs, maSin is unda gavrceldes pasuxismgeblobis 
gamomricxvel yvela garemoebaze.723  

                         
718manslaughter - arawinaswarganzraxuli mkvleloba (boroti, danaSaulebrivi 
ganzraxvis gareSe); Semamsubuqebel garemoebebSi Cadenili mkvleloba. 
719 Allen  Michael J., dasax. naSr.,  OXFORD University Press, Sixth Edition, 2001, gv. 202.  
720 McKay [ 1957] ALR 648 at 649,  per Lowe J. 
721 Howe (1958) 100 CLR 448; Buffalo [1958] VR 363; Haley (1959) 76 WNNSW 550; Tikos [1963] VR 285; 
Tikos (No. 2) [ 1963] VR 306.  
722fiqroben, rom es principi aris zogadi gamoyenebis, da man unda daareguliros  
ukiduresi aucilebloba, iZuleba. Tumca, ukiduresi aucilebloba da iZuleba ar 
iZleva mkvlelobisTvis pasuxismgeblobisgan mTlian gaTavisuflebas, magram maT 
danaSaulis kvalifikacia ”manslaughter-ze ” gadahyavT. 
723 Smith John and  Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin. 
1996, gv. 269. 
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Tumca gadawyvetilebaSi Palmer  (1971) saxelmwifo sabWom ukuagdo 
es argumenti.724 Palmer-is saqmeSi saxelmwifo sabWom axsna, Tu ratom 
ar arsebobda kanonis daxvewis aucilebloba:  

“Tu saxezea xelyofa, romelic moiTxovs gonivrulobis 
farglebSi dacvis ganxorcielebas, maSin iTvleba, rom piri sizustiT 
ver gamoTvlis, ra aris saWiro aucilebeli dacvis 
gansaxorcieleblad. Tu nafici msajulebi CaTvlian, rom aseT 
krizisul viTarebaSi pirma, romlis  mimarT Tavdasxma ganxorcielda, 
gaakeTa is, rasac is gulwrfelad da instinqturad Tvlida saWirod, 
maSin es iqneba yvelaze naTeli mtkicebuleba imisa, rom ganxorcielda 
gonivruli Tavdacva. nafic msajulebs mieTiTebaT, rom aucilebeli 
mogerieba, rogorc pasuxismgeblobis gamomricxveli garemoeba, 
mxolod maSin ar CaiTvleba dadasturebulad, Tu braldebis mxare 
daamtkicebs safuZvliani eWvis gareSe, rom is, rac braldebulma 
Caidina, ar yofila aucilebeli mogeriebis uflebiT miniWebuli 
qmedeba.”725  

es midgoma gaziarebuli iqna CrdiloeT irlandiis generaluri 
prokuroris miTiTebaSi (1975).726 saqmeze Clegg,727 jariskacma, romelic 
movaleobas axorcielebda CrdiloeT irlandiaSi, oTxjer esrola 
manqanas (romelic faqtobrivad iyo moparuli), romelic ar SeCerda 
gamSveb punqtTan. mosamarTlem, romelic diplokis sasamarTlos 
xelmZRvanelobda, nafici msajulebis gareSe CaTvala, rom pirveli 
sami gasrola nawarmoebi iqna aucilebeli mogeriebis (Tavisi Tavis an 
kolegebis dacvis) mizniT, magram meoTxe gasrola ki, romelmac 
sicocxlis mospoba gamoiwvia _ ara, vinaidan manqanas ukve Caevlo da 
imyofeboda jariskacebidan 50 metris moSorebiT. lordTa palatam 
ZalaSi datova gamamtyunebeli ganaCeni da aRniSna, rom aucilebeli 
mogeriebis farglebis gadacilebiT Cadenili mkvleloba iTvleba 
Cveulebriv mkvlelobad, da Tu kanonSi Sesatania cvlileba, es unda 
gaakeTos parlamentma da ara sasamarTloebma.728Kkonkretulad,  
lordma diplokma aRniSna Semdegi: “Tu mkvlelobaSi braldebuli 
piri Tavs imarTlebs aucilebeli mogeriebiT, magram sasamarTlo 
CaTvlis, rom mogeriebis aucilebloba, marTalia, saxeze iyo, magram 
moxda farglebis gadacileba (gamoyenebuli iqna gonivrulze meti 
Zala), maSin dRes moqmedi samarTlis mixedviT, qmedeba ver 
gadakvalificirdeba ”murder”-idan ”mangslaughter”-ze. SesaZlebelia, 
dasabuTebuli iyos kanonSi cvlilebis Setana am mxriv, magram es 
kanonmdeblis gadasawyvetia da ara sasamarTlosi.”  

                         
724 Allen  Michael J.,  dasax. naSr.,  OXFORD University Press, Sixth Edition, 2001, gv. 202.  
725 Smith John and  Hogan Brian, dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, 
Dublin.1996, gv. 269. 
726 Allen  Michael J., dasax. naSr.,  Sixth Edition, OXFORD University Press , 2001, gv. 202. 
727 Clegg [1995] 1 All ER 334, [1955] Crim LR 418, SHC 319, HL.  
728  Smith John and Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin. 
1996 , gv. 268.  
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amis Semdgom, avstraliis maRalma sasamarTlom Secvala Tavisi 
praqtika da mxari dauWira Palmer-is gamoyenebul pozicias.729 kerZod, 
Zakevic-is saqmeSi,730 avstraliis maRalma sasamarTlom ukuagdo misi 
wina gadawyvetilebani da mxari Palmer-s dauWira (vinaidan avstralia 
saerTo samarTlis qveyanaa, is xSirad miuyveba inglisuri 
sasamarTloebis gadawyvetilebebs _ avt. Sen.). man es imitom ki ar 
gaakeTa, rom negatiurad afasebda am saqmeebSi gamoyenebul principebs, 
aramed im siZnelis gamo, romelic warmoiSva sasamarTlos mier normis 
imgvarad Camoyalibebisas, romelic mxedvelobaSi miiRebda mtkicebis 
tvirTs. samarTlis norma unda Secvliliyo, vinaidan nafici 
msajulebisaTvis Zalian Zneli iyo misi gageba da gamoyeneba.731   
amasobaSi sisxlis samarTlis sarevizio komisia darwmunda, rom Howe-
is saqme principulad swori iyo da rekomendacia gauwia mis miRebas 
aucilebeli mogeriebis da damnaSavis Sepyrobis saqmeebze.732 

sisxlis samarTlis sarevizio komisiam, aseve lordTa palatis 
komisiam Tavis angariSSi rekomendacia gauwies pasuxismgeblobis 
Semsubuqebas, avstraliaSi arsebuli adrindeli midgomis msgavsad. 
lordTa palatis komisiam daafiqsira arsebuli samarTlebrivi 
mdgomareoba da gamoTqva garkveuli sinanuli. komisiam miuTiTa, rom 
kanonSi cvlilebis Setana parlamentze iyo damokidebuli. Sinagan 
saqmeTa ministrma moiTxova am sferoSi kanonmdeblobis gadaxedva. 1986 
wels Sedgenil angariSSi gamoTqmuli iqna mosazreba, rom 
aucilebeli mogeriebis farglebis gadacilebis dakvalificireba 
“manslaughter”-ad problemas gadawyvetda mxolod SedarebiT mcire 
raodenobis saqmeebSi, magram aseTi samarTlebrivi meqanizmis arseboba 
sasamarTlos da nafic msajulebs mainc da mainc samarTlianad ver 
gamoaCenda. im SemTxvevaSi, Tu kanoni dauSvebda aseT diferenciacias, 
maSin unda gakeTebuliyo kidev metad faqizi gansxvavebani, vinaidan 
bevri saqme Tu dRes arasamarTlianad kvalificirdeba 
marTlsawinaaRmdego Tu marTlzomier mkvlelobad, momavalSi aseve 
arasworad moeqceva “murder”-is, “manslaughter”-is an marTlzomieri 
mkvlelobis kvalifikaciis qveS.733 

amtkicebdnen, rom am rekomendaciis logikas zians ver ayenebs 
verc Zakevic-is da verc Clegg-is saqmeebi. samarTlis komisia eTanxmeba 
da kodeqsis proeqtis 59-e muxli ganaxorcielebs am rekomendacias. 
Gladstone Williams-is saqmeze mocemuli principi, romelsac avstraliaSi 

                         
729 Allen  Michael J., dasax. naSr., Sixth Edition, OXFORD University Press,  2001, gv. 203. 
730 Zecevic v. DPP for Victoria (1987) 61 ALJR 375. ix.  [1988] Crim LR 1. 
731  Smith John and Hogan Brian, dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin. 
1996, gv. 269. 
732 CLRC/ OAP/ R, para. 228. Cf. P.F. Smith [1972] Crim LR 524.  
733 Allen  Michael J., dasax. naSr., Sixth Edition ,OXFORD University Press,  2001, gv. 203 
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jer ar misdeven, garkveulad xsnis kanonis sirTuleebs da unda iqnas 
Camoyalibebuli nafici msajulebisaTvis gasagebi formiT.734 

 komisiam daaskna, rom am sferoSi Zneli iqneboda raime 
cvlilebis ganxorcieleba samarTlis normebis moqmedebisa da 
mkvlelobisaTvis sisxlissamarTlebrivi pasuxismgeblobis safuZvlis 
gadaxedvis gareSe.735 

sisxlis samarTlis sarevizio komisia iZleva winadadebas, rom 
mkvleloba calke iqnas gamoyofili, raTa angariSi gaewios adamianis 
sicocxlis xelyofis yvelaze SemaZrwunebel faqtebs, da adamiani, 
romelic metismetad sulelurad fiqrobs, rom misi qmedeba 
gamarTlebulia, am kategoriaSi ar moeqces.736 

dResdReobiT naklebad savaraudoa, rom moxdes mkvlelobisaTvis 
dawesebuli uvado Tavisuflebis aRkveTis sakiTxis gadaxedva, vinaidan 
es problema politikur datvirTvas atarebs.AAanu, uaxloes momavalSi 
aucilebeli mogeriebis farglebis gadacilebiT Cadenili 
mkvlelobisaTvis dawesebuli pasuxismgeblobis gadaxedva ar aris 
mosalodneli.737  

arasruli aucilebeli mogeriebis instituts exebian agreTve si. 
klarksoni da h. kitingi. maTi msjelobis saganic avstraliuri 
sasamarTloebis midgomaa, isinic zemoxseniebul Clegg-is saqmes 
ixseneben da mis irgvliv akeTeben daskvnebs.  

avstraliurma sasamarTloebma ganaviTares Tvalsazrisi, romlis 
mixedviTac, gadaWarbebuli Zalis gamoyenebiT mkvleloba iTvleba ara 
”murder”-ad, aramed ”manslaughter”-ad.738 am SemTxvevaSi adgili aqvs 
nawilobriv patiebas. aucilebeli mogeriebis farglebis gadacilebiT 
Cadenili mkvlelobis gasakicxaoba ufro naklebia, vidre Cveulebrivi 
ganzrax mkvlelobis gasakicxaoba.739 aucilebeli mogeriebis farglebs 
gadacilebuli qmedeba nawilobriv sapatiod miiCneoda, magram 
avstraliurma sasamarTloebma Semdeg uari Tqves amgvar midgomaze740 
da lordTa palatamac daadastura, rom inglisuri samarTali aseT 
pozicias mxars ar uWers.   

R. v. Clegg.741 saqmeSi braldebuli amtkicebda, rom man 
ganaxorciela oTxi gasrola aucilebeli mogeriebis mizniT. 
mosamarTlem aucilebeli mogerieba dasaSvebad CaTvala pirvel sam 
gasrolasTan mimarTebaSi. rac Seexeba meoTxe gasrolas, romelmac 
gamoiwvia mgzavris sikvdili, es moxda mas Semdeg, rac manqanam Caiara 

                         
734  Smith John and Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin. 
1996, gv. 269. 
735 Allen  Michael J., dasax. naSr.,  OXFORD University Press, Sixth Edition, 2001, gv. 203. 
736  Smith John and Hogan Brian,  dasax. naSr., Butterworths, London, Edinburgh, Dublin, gv. 269. 
737 Allen  Michael J., dasax. naSr.,  OXFORD University Press, Six Edition ,2001, gv. 203.  
738 Mckay [1957] V. R. 560; Howe [1958] 100 C.L. R. 448.  
739 Viro (1976-1978) 141 C.L. R 88 gv. 139, per Mason  J.  
740 Zeecevic (1987) 71 A. L. R. 641. ix. Lanham, “Death of a Qualified Defence?”(1988) 104 L. Q. R.  239.  
741 R. v. Clegg(1995) 1. A.C: 482 (House of Lords). 
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da Sesabamisad, jariskaci ukve safrTxis qveS aRar imyofeboda. 
braldebuls msjavri daedo mkvlelobaSi da man gaasaCivra ganaCeni. 

lordi berviki miuTiTebs, rom: “sityva-sityviT Tu moviazrebT, 
aucilebeli mogeriebis sakiTxi ar dgeba arsebuli faqtebidan 
gamomdinare. vinaidan safrTxe ukve Cavlili iyo da braldebulma 
ganaxorciela meoTxe gasrola, Sesabamisad, aRar arsebobs 
aucilebeli mogeriebis mdgomareobisas gadaWarbebuli Zalis 
gamoyenebis sakiTxi. magram mainc saWiroa am sakiTxis analizi. sxva 
sityvebiT rom vTqvaT, ar arsebobs “Sualeduri gamosavali”. ar 
arsebobs iseTi norma, romliTac piri, romelmac gamoiyena 
aucilebelze meti Zala arsebul garemoebebSi, pasuxs unda agebdes 
”manslaughter”-isaTvis da ara ”murder”-isaTvis. aucilebeli mogerieba an 
arsebobs, an ara. Tu es arsebobs, braldebuli gamarTldeba, Tu ara 
da gamtyundeba. Semdgom msjelobaSi mosamarTle aRiarebs, rom 
yuradRebas imsaxureben sareformo winadadebebi, da askvnis: “me ar var 
winaaRmdegi, rom mosamarTleebma ganaviTaron samarTali, da Seqmnan 
axali samarTali, rodesac isini mkafiod xedaven sakiTxis gadawyvetis 
gzas. magram am arsebul saqmeSi, udavoa, rom mosamarTlem Tavi unda 
Seikavos samarTlis Seqmnisgan. “Murder”-is gadakvalificireba 
“manslaughter”-ze am saqmeSi kanonmdebelma unda daadginos da ara 
lordTa palatam samosamarTlo uflebamosilebis ganxorcielebisas. 
es sakiTxi im farTo sakiTxis Semadgeneli nawilia, romelic 
ukavSirdeba mkvlelobis saqmeebze savaldebulo uvado Tavisuflebis 
aRkveTis SenarCunebas.”  

Clegg-is saqmeze gamamtyunebeli ganaCenis gamotanidan mokle 
vadaSi mTavrobam ganacxada, rom gegmavs aucilebeli mogeriebiT 
Cadenili mkvlelobis maregulirebeli normebis gadaxedvas.742 si. 
klarksons da h. kitings aqve mohyavT aucilebeli mogeriebis da 
danaSaulis Tavidan acilebisas sasikvdilo Zalis gamoyenebis Sesaxeb 
kanonis gadaxedvis angariSi, momzadebuli sxvadasxva departamentebis 
mier 1996 wels, sadac naTqvamia, rom: “SesaZlebelia, kanonis mier 
“manslaughter”-is SemoReba (aucilebeli mogeriebis konteqstSi) 
dadebiTad waadges SedarebiT mcire odenobiT saqmeebs, romelTa 
Sedegebmac dava gamoiwvia. SesaZlebelia, es daexmaros nafic 
msajulebsa da sasamarTlos sworad ganaxorcielon marTlmsajuleba 
im SemTxvevebSi, rodesac momgerieblis brali sakmarisia imisaTvis, 
raTa man pasuxi agos sisxlissamarTlebrivi wesiT, magram ar aris 
Cadenili iseTi boroti ganzraxviT, rogorc “murder”-is dros. amis 
miuxedavad, Cven ver davrwmundiT, rom “manslaughter”-is SemoReba 
sasamarTlos da nafic msajulebs yovelTvis samarTlian Sedegebamde 
miiyvans. imisTvis, rom gakeTdes ufro naTeli gansxvavebebi, maSin unda 
arsebobdes meti alternativa. yovelTvis SeiZleba iyos saqmeebi, 

                         
742  Clarkson C.M.V. and  Keating, H.M.,  dasax. naSr. Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 312-313.  
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romlebic dRes usamarTlod eqceva mkvlelobis an aucilebeli 
mogeriebis gamyofi zRvaris romelime mxareze, xolo momavalSi 
moeqceva “murder”-is da “manslaughter”-is Soris gamyofi zRvaris an erT 
– an meore mxares. 

amis miuxedavad, mTavroba miiCnevs, rom sasjelis aRsrulebis 
maregulirebeli normebi sakmaod moqnilia, raTa angariSi gaewios 
naklebad mZime xarisxis mkvlelobebs. jariskaci cixidan 
gaaTavisufles ori wlisa da eqvsi Tvis Semdeg. miuxedavad amisa, sxva 
samarTlebriv sistemebSi ar iqna aRiarebuli imis aucilebloba, rom 
unda gakeTdes ufro naTeli gansxvaveba gasakicxaobis Sefasebisas, da 
samwuxaroa, rom inglisuri samarTlis midgoma aris aseTi mouqneli.743  

II. arasruli aucilebeli mogeriebis arsi da samarTlebrivi 
Sedegebi aSS-Si 

mas Semdeg, rac zedmiwevniT detalurad warmovaCineT arasruli   
aucilebeli mogeriebis warmoSobis, moqmedebisa  da ganviTarebis 
safuZvlebi saerTo samarTlis iseT qveynebSi, rogoric inglisi da 
avstraliaa, es sakiTxi aSS-is kanonmdeblobis mixedviTac unda 
ganvavrcoT da gavaanalizoT. aSS-Si, iseve rogorc saerTo samarTlis 
sxva qveynebSi, ar moqmdebs aucilebeli mogeriebis farglebis 
gadacilebis fenomeni.Mmovlena, romelic aSS-i farglebis darRvevisas 
ganixileba, arasrul aucilebel mogeriebad iwodeba.  

arasruli aucilebeli mogeriebis, rogorc Semamsubuqebeli 
garemoebis doqtrinas saerTo samarTalSi aqvs fesvebi. texasis 
saapelacio sasamarTlom es koncefcia mkafiod ganmarta saqmeSi Reed v. 
State,744 rac SeerTebul StatebSi arasruli aucilebeli mogeriebis 
institutis qvakuTxeds warmoadgens.745 

aucilebeli mogerieba SesaZlebelia or kategoriad daiyos: 
sruli aucilebeli mogerieba da arasruli aucilebeli mogerieba. 
sruli mogeriebis ufleba arsebobs, rodesac mogeriebas moiTxovs 
aucilebloba da piri ver gaikicxeba am aucileblobis gamowvevaSi. 
xolo, Tu pirma Tavidan imoqmeda marTlsawinaaRmdegod da misi 
moqmedebis gamo moeqca im situaciaSi, sadac saWiro gaxda Tavis dacva 
marTlsawinaaRmdego Tavdasxmisagan, kanoni zRudavs aucilebeli 
mogeriebis uflebas.746 

Reed-is saqmeze gadawyvetilebis Semdeg mTeli rigi 
sasamarTloebis mier aRiarebuli iqna rogorc sruli, aseve arasruli 
mogeriebis ufleba sicocxlis winaaRmdeg mimarTuli danaSaulebis 

                         
743 Clarkson C.M.V. and  Keating, H.M.,  dasax. naSr.,  Fourth Edition, London,  Sweet and Maxwell, 
1998, gv. 313.  
744 Reed v. State 11 Tex. App. 509 (1882) sadac braldebulis mimarT gamotanili 
gamamtyunebeli msjavri gauqmda, vinaidan nafic msajulebs ar miecaT miTiTeba 
SesaZlebeli arasruli aucilebeli mogeriebis Sesaxeb. 
745 State v. Faulkner, 301 Md. 482, 488, 483 A.2d 759, 762 (1984). 
746Reed, 11 Tex. App. gv. 517-18.  
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saqmeebze.747aucilebeli mogerieba srulia, roca saxezea yvela oTxi 
elementi: 1)  momgeriebeli ar aris konfliqtis iniciatori; 2) mas 
sjeroda sikvdilis an sxeulis mZime dazianebis myisieri safrTxis 
arseboba; 3) mas hqonda am varaudis gonivruli safuZveli; 4) 
momgeriebels ar gamouyenebia is Zala, romelic gadaaWarbebda 
aucileblobis moTxovnas.748 aucilebeli mogerieba aris arasruli, 
rodesac braldebuli ver daamtkicebs sruli mogeriebisaTvis saWiro 
romelime elementis arsebobas.749 

imis gamo, rom sasamarTloebs Soris arsebobs azrTa 
sxvadasxvaoba imasTan dakavSirebiT, Tu romeli elementebis arseboba 
warmoSobs arasrul aucilebel mogeriebas, SesaZlebelia 
erTmaneTisagan gamovyoT sami sxvadasxva varianti: arasruli 
mogeriebis erTi tipi, romlis mixedviT, arasruli aucilebeli 
mogerieba saxezea maSin, rodesac braldebuli aradanaSaulebrivad 
iwvevs Tavdasxmas, romelic mas aiZulebs mogeriebisas xelhyos 
Tavdamsxmelis sicocxle;750 meore tipi saxezea maSin, rodesac 
momgeriebeli Tavdamsxmels klavs aragonivruli Zalis gamoyenebiT;751 
da bolos, zogierTi sasamarTlo aRiarebs arasrul mogeriebas, 
rodesac braldebuls keTilsindisierad, magram aragonivrulad 
sjera, rom saWiroa sasikvdilo Zalis gamoyeneba sikvdilis an 
sxeulis mZime dazianebis Tavidan asacileblad.752 

rogorc zemoT mocemuli aucilebeli mogeriebis  or - srul da 
arasrul aucilebeli mogeriebis kategoriebad dayofis 
SesaZleblobisgan gamomdinareobs  da aseve zemoT moxseniebuli 
arasruli aucilebeli mogeriebis gagebis sami sxvadasxva variantidan 
unda davaskvnaT, pirveli variantidan gamomdinare, termini - arasruli 
aucilebeli mogerieba, rogorc aseTi, SeiZleba Tavis TavSi 
moicavdes, rogorc aragamiznulad provocirebuli aucilebeli 
mogeriebis situacias, ris gamoc momgeriebeli Tavis uflebebSi 
izRudeba da amis gamo SesaZloa, ewodos aseT mogeriebas arasruli, 
aseve meore da mesame variantebis mixedviT igive termini logikurad 
unda gamoviyenoT im mdgomareobis dasaxasiaTeblad, rasac qarTul 
                         
747ix. Lafave  Wayner  &  Scott Austin W.,  JR., Substantive Criminal Law § 7.11(b), gv. 271-73 (me-2 
gamoc. 1986). 
748  ix. mag., Tichnell v. State, 287 Md. 695, 718, 415 A.2d 830, 842 (1980) (cit. Guerrieo v. State, 213 Md. 
545, 549, 132 A.2d 466, 467-68 (1957)); DeVaughn v. State, 232 Md. 447, 453, 194 A.2d 109, 112 (1963); 
Bruce v. State, 218 Md. 87, 96-97, 145 A.2d 428, 432-33 (1958). 
749ix. Lafave  Wayner  &  Scott Austin W.,  dasax. naSr., 1986, gv. 271-72. 
750 ix. Reed v. State, 11 Tex. App. 509, 517-18 (1982); ix. People v. Deason, 384 N.W.2d 72, 74 (Mich. Ct. 
App. 1985); State v. Bush, 297 S.E.2d 563, 568 (N.C. 1982); State v. Flory, 276 P. 458 (Wyo. 1929). ix. 
Perkins Rollin,  & Boyce  Ronald,  Criminal Law, 1137-41 (me-3 gamoc. 1982). 
751 ix. Allison v. State, 86 S.W. 409 (Ark. 1905); ix. Reed, 11 Tex. App. gv. 517-18. 
752 im Statebs, romlebSic miRebuli iqna es standarti, miekuTvneba arkanzasi, 
kalifornia, maini, merilendi, niu meqsiko da pensilvania. ix.  Allison, 86 S.W. gv. 413; 
People v. Flannel, 603 P.2d 1, 9 (Cal. 1979); State v. Grant, 418 A.2d 154, 156 (Me. 1980); Faulkner v. State, 
301 Md. 482, 499, 483 A.2d 759, 768 (1984); State v. Kidd, 175 P. 772, 774 (N.M. 1917); Commonwealth v. 
Collandro, 80 A. 571, 574-75 ( 1911). 
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sisxlis samarTalSi aucilebeli mogeriebis farglebis gadacilebas 
vuwodebT. 

aSS-is 1962 wlis modeluri ssk ayalibebs aucilebeli mogeriebis 
sakuTar versias.753 aRniSnuli ssk-is mixedviT, pasuxismgebloba 
emyareba momgerieblis bralis xarisxs danaSaulis TiToeul 
elementTan mimarTebaSi. Sesabamisad, Tavdamsxmelis sicocxlis 
xelyofis saWiroebaSi keTilsindisieri, magram aragonivruli 
darwmuneba gaufrTxilebeli qmedebis kvalifikacias iZleva, da, 
Sesabamisad, braldebulma SeiZleba paxuxi agos Semamsubuqebel 
garemoebebSi Cadenili mkvlelobisaTvis.754   

pirveli instanciis sasamarTloebi, romlebic arasruli 
aucilebeli mogeriebis aRmocenebas istoriulad pasuxismgeblobis 
Semsubuqebas ukavSireben, xSirad “murder”-s akvalificireben 
“manslaughter”-ad.755 anu Tu momgeriebeli amtkicebs, rom moqmedebda 
arasruli aucilebeli mogeriebis mdgomareobaSi, da es aRiarebulia 
adgilobrivi sistemis mier, rogorc Semamsubuqebeli garemoeba, maSin 
“murder” gadakvalificirdeba “manslaughter”-ad.756  

provokaciisagan (qarTul samarTalSi es aris mkvleloba, 
Cadenili Zlieri sulieri aRelvebiT - avt. Sen.) gansxvavebiT, romelic 
klasikur pasuxismgeblobis Semamsubuqebel garemoebas warmoadgens, 
arasruli aucilebeli mogerieba efuZneba ara sulier aRelvebas, 
aramed “sikvdilis SiSs”.757 Tumca, pasuxismgeblobis gamomricxveli 
orive garemoeba iTvaliswinebs, rom momgerieblis qmedeba iyo 
marTlsawinaaRmdego, magram Cadenili boroti ganzraxvis gareSe, 
romelic Tavis mxriv “murder”-is damaxasiaTebel Tvisebas 
warmoadgens”.758 

aSS-is modeluri ssk, arc erT dasaxelebul muxlSi ar xmarobs 
termins “dacvis farglebis gadameteba”, ar mianiSnebs dacvis 
iuridiul Sedegebze, romlebic gamomdinareoben, Tu Tavdamcvelma 
daarRvia raime piroba, romelsac Seicavs xsenebuli kodeqsis muxlebi. 
kodeqsis meore nawilSi (calkeuli danaSaulebebis gansazRvra) ar 
aris calkeuli normebi mkvlelobisaTvis an adamianis 
janmrTelobisaTvis zianis miyenebisaTvis, Tu gadametebuli iyo 
dacvis farglebi. Tumca, 7.01 muxlSi - “kriteriumebi, romlebic 

                         
753 Model penal code § 3.09(2) (Proposed Official Draft 1962). 
754 arkanzasis da niu jersis statutebsac es pozicia ukaviaT. ix. ARK. STAT. ANN. § 5-
2-614(a) (Michie 1993); N.J. STAT. ANN. 2C:3-9(b) (repealed 1981) (West 1993). 
755 ix.   People v. Lockett, 413 N.E.2d 378, 381 (Ill. 1980); Faulkner, 301 Md. at 500-01, 483 A.2d at 769. 
756 ix. Perkins Rollin, Criminal law 69 (2d ed. 1969). rogorc profesori perkinsi adgens, 
”manslaughter” ganviTarda, rogorc yvelafris momcveli koncefcia, romelic yvela 
mkvlelobas moicavs, romlebic mdebareoben ganzrax mkvlelobebsa da gamarTlebul 
mkvlelobebs Soris.  
757ix. Moreland  Roy ,  The Law of  Homicide  91 (1952).  
758 Mahler Christian C.   Survey: Developments in Maryland Law, 1992-93: Criminal Law: Limiting The Right 
to Imperfect Self-defense, 53 Md. L. Rev. 759, 1994, gv. 2-3. 
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asabuTeben pirisaTvis   Tavisuflebis aRkveTaze naklebi sasjelis 
dakisrebas da gansasjelis gagzavnas gamosacdelad,” miTiTebulia, 
rom safuZveli, romelic xels uwyobs pirisaTvis Tavisuflebis 
aRkveTaze naklebi sasjelis dakisrebas, aris is, rom gansasjeli 
moqmedebda dazaralebulis marTlsawinaaRmdego moqmedebidan 
gamomdinare.  

araferia naTqvami dacvis gadametebaze arc niu iorkis ssk-Si, 
romlic ZalaSi Sevida 1967 wlidan. rac Seexeba dacvis saxeebs am ssk-
Si, isini TiTqmis iseTivea, rogorc aSS-is modelur ssk-Si (muxli 30 
da 35.15-25). 

unda aRiniSnos, rom dacvis pirobebi zemoxsenebul muxlebSi 
gawerilia sakmaod detalurad, magram, samwuxarod, masSi ver 
vpoulobT miTiTebebs iuridiul Sedegebze, imaze, darRveulia Tu ara 
am muxlebSi aRwerili dacvis pirobebi.759 

arasruli mogeriebis sakmaod naTel da gasageb ganmartebebs 
iZleva s. kadiSis redaqciiT gamocemuli “danaSaulisa da 
marTlmsajulebis  enciklopedia”, romlis mixedviTac,  rodesac 
saxezea sakuTari Tavis an sxvis dasacavad mimarTuli aucilebeli 
mogeriebis winapirobebi, momgeriebeli srulad Tavisufldeba sisxlis 
samarTlebrivi pasuxismgeblobisagan da mis mimarT dgeba 
gamamarTlebeli ganaCeni.Mmagram, Tu dadgindeba, rom mkvlelobisTvis 
braldebuli piri ver akmayofilebs aucilebeli mogeriebis yvela 
moTxovnas, bevri Stati mkvlelobas ufro naklebad mZime kategoriiT 
akvalificirebs da gadahyavs “murder”-idan “manslaughter” -ze. aseTi 
gadakvalificireba xdeba, magaliTad, rodesac momgeriebeli 
aragonivrulad fiqrobs mogeriebis saWiroebas, an gamoiyenebs imaze 
met Zalas, vidre, rogorc SemdgomSi gairkveva, gonivrulad saWiro 
iyo Tavdasxmis mosagerieblad.  

sisxlis samarTlis modeluri kodeqsi gvTavazobs alternatiul 
midgomas. Tu momgeriebelma situaciis Sefasebisas Tavisi mcdari 
varaudis safuZvelze daaskvna, rom mogerieba iyo aucilebeli, maSin 
is pasuxs agebs Sesabamisi danaSaulis daudevrobiT an 
TviTimedovnebiT CadenisaTvis (mux.3.09(2)). yovel SemTxvevaSi, erTma 
Statma, koloradom, es midgoma asaxa sakanonmdeblo formulirebaSi 
da arasruli mogeriebiT Cadenili mkvleloba miiCnia gaufrTxilebel 
qmedebad.  magram es wesi jerjerobiT mxolod mkvlelobis saqmeebze 
vrceldeba da ara iseT danaSaulebze, rogorebic aris Tavdasxma da 
cema. aman SeiZleba araTanmimdevruli Sedegebi gamoiwvios. magaliTad,  
kolorados samarTliT, Tu braldebuli daudevrobiT gadaaWarbebs 
aucilebeli mogeriebis farglebs da moklavs Tavdamsxmels, is pasuxs 
agebs daudevrobiT mkvlelobisaTvis, rac mcire danaSauls 
(“misdemeanor”) warmoadgens. xolo Tu Tavdasmxmeli ar mokvdeba, maSin 

                         
759 Пакутин В. Д., dasax. naSr., Уфа:  РИО Баш ГУ, 2004, gv. 2. 
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momgeriebeli pasuxs agebs danaSaulebrivi TavdasxmisaTvis 
(igulisxmeba, rom  feloniisaTvis, anu mZime danaSaulisaTvis _ avt. 
Sen.). saqmeSi People v. Bramlett760sasamarTlom daadgina, rom aseTi 
Sedegebi arRvevs Tanabari mopyrobis princips. sasamarTlom 
ganaviTara cota uCveulo wesi, sasjelebis araTanabrobis Tavidan 
asacileblad. kerZod,  Tu nafici msajulebi daadgenen, rom 
danaSaulebriv TavdasxmaSi braldebuli piri aucilebeli 
mogeriebisas moqmedebda keTilsindisieri, magram aragonivruli 
rwmenis safuZvelze (rwmenisa, rom saxezea aucilebeli mogeriebis 
safuZvlebi), maSin masze dakisrebulma sasjelma ar SeiZleba, 
gadaaWarbos im zomas, romelic mas Seefardeboda msxverplis 
gardacvalebis SemTxvevaSi da romlis drosac is pasuxs agebda 
daudevrobisaTvis.761  

v. pakutini Tvlis, rom aSS-is sisxlis samarTlis kanonmdeblobis 
analizi, kerZod aSS-is modeluri ssk, niu iorkis Statis ssk, 
saSualebas gvaZleven, vifiqroT, rom aucilebeli mogeriebis 
farglebis gadacileba,  Tumca, pirdapir ar moixsenieba am aqtebSi, 
magram mainc igulisxmeba, mxolod, zogadi wesebis saxiT, romliTac 
xasiaTdeba zogierTi danaSauli. ganvixiloT, kerZod, yvelaze tipuri 
maT Soris.  

aSS-is kanonTa krebuli,762 ganyofilebaSi “danaSauli da sisxlis 
samarTlis procesi” ($.1111 da $.1112) iTvaliswinebs pasuxismgeblobas 
mkvlelobis kvalificiuri SemadgenlobisaTvis da Cveulebrivi 
mkvlelobisaTvis.763 mkvlelobis kvalificiuri SemadgenlobisaTvis 
damaxasiaTeblad iTvleba “adamianisaTvis sicocxlis mospoba 
aramarTlzomieri gziT, boroti winaswari ganzraxviT,” Cveulebrivi 
mkvlelobisas – “ boroti ganzraxvis gareSe”.764 erTob sarwmunoa, rom 
Cveulebrivi mkvlelobis nairsaxeobad SeiZleba iyos mkvleloba 
CxubSi  an Zlieri suleiri aRelvebis (p.“a”$1112) situaciebSi, rodesac 
saxeze iyo dacvis (aucilebeli mogeriebis) elementebi.  

aSS-is modelur ssk-Si (mux.210.3) Cveulebrivi mkvleloba 
xasiaTdeba braldebulis daudevrobiT, an misi ukiduresi fsiqikuri 
da emociuri mRelvarebiT, risTvisac arsebobs gonivruli asxna. me-3 
karSi “qmedebis marTlzomierad cnobis zogadi principebi”, 
gansazRvrulia pirobebi, romlis drosac piri, romelmac gamoiyena 
Zaladoba sakuTari, sazogadoebrivi an saxelmwifo interesidan 
gamomdinare, unda iyos miCneuli kanonierad.  

Nniu iorkis Statis ssk-is mixedviT, Tavdamsxmelis mkvleloba, 
misTvis sxeulis mZime dazianebis miyeneba (“sasikvdilo Zalis” 

                         
760 People v. Bramlett 194 Colo. 205 (1977). 
761  Kadish Sanford H. ,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 952. 
762 Уголовное право США. Сборник нормативных актов.Ggamomc.  УДН,  М., 1985, gv. 47.  
763 iqve, gv. 47.  
764 SeadareT niu iorkis ssk-is kodeqsis $ 125.20 (Cveulebrivi pirveli xarisxis 
mkvleloba) da $ 125.25, $ 125.27 (mZime mkvlelobebi) sanqciebi. 
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gamoyeneba), SesaZlebelia mxolod kanonSi mkacrad gansazRvrul 
SemTxvevebSi (kari “c”$35.15): Tu dacvis dros piri gonivrulad 
varaudobs, rom Tavdamsxmeli iyenebs an, es-esaa, unda gamoiyenos 
sasikvdilo fizikuri Zala, magram im pirobiT, rom Tavdamcvelma icis, 
ukan daxeviT mas SeuZlia TavisTvis da sxvisTvisac sruli 
usafrTxoebiT aicilos Tavidan aseTi Zalis gamoyenebis 
aucilebloba.Mmagram, Tu piri imyofeba Tavis sacxovrisSi da ar aris 
agresiis pirvelwamomwyebi, maSin is ar aris valdebuli ukan daixios; 
xolo Tu Zalis gamomyenebeli aris policiis TanamSromeli da 
asrulebs Tavis funqcias dakavebulis gaqcevisas an misi 
dapatimrebisas, an aRkveTs mcdelobas adamianis motacebisas, 
gaupatiurebas, an Zaladobriv gaukuRmarTebul sqesobriv kavSirs, 
Zarcvas, an Tu piri Cadis an cdilobs Caidinos yaCaRoba, aseTi Zala 
SesaZlebelia gamoyenebul iqnas.765 sasikvdilo fizikuri Zala 
SesaZlebelia gamoyenebuli iqnas agreTve cecxlis wakidebisaTvis an 
aseTis mcdelobisaTvis (niu iorkis Statis ssk-is$ 35.20).766 

j. grumeri, romelic ikvlevs sicocxlis winaaRmdeg mimarTuli 
danaSaulis regulirebas kaliforniaSi,767 ganmartavs, rom 
kaliforniis sisxlis samarTlis kodeqsis 197-e muxli adgens: 
“sicocxlis xelyofa gamarTlebulia, rodesac mas Cadis nebismieri 
piri, romelic winaaRmdegobas uwevs sxva piris mier sicocxlis 
xelyofis mcdelobas.”768 Mmisive mixedviT, aucilebeli mogerieba 
Tavdacvis saWiroebis “keTilsindisieri” da “gonivruli” rwmenisagan 
Sedgeba. xolo im SemTxvevaSi, Tu braldebuls, keTilsindisierad, 
magram aragonivrulad sjera, rom arsebobs myisieri safrTxisgan 
dacvis aucilebloba, maSin Sedegad miviRebT arasrul aucilebel 
mogeriebas (“imperfect self-defence”). arasruli aucilebeli mogeriebis 
SemTxvevaSi, pirma SeiZleba pasuxi agos mxolod 
gaufrTxileblobisaTvis da ara ganzraxi mkvlelobisaTvis.769 
adamianis sicocxlis xelyofa, romelic Cadenilia gamamarTlebeli an 
sapatio garemoebis arsebobisas, kaliforniaSi dasjadi ar aris.770 
kaliforniis sisxlis samarTlis kodeqsis 199-e muxli acxadebs, rom 
“Tu adamianis sicocxlis xelyofa gamarTlebuli an sapatioa, piris 
winaaRmdeg mimarTuli braldeba srulad unda Sewydes da/an piris 
mimarT gamotanili iqnas gamamarTlebeli ganaCeni.” kanoni metad 
martivia da pirdapiri, magram sasamarTlo praqtika wamoWris mTel 
rig sakiTxebs, romlebic ganxilvas saWiroeben.  

kaliforniis sisxlis samarTlis kodeqsis 197-e muxli adgens: 
“adamianis sicocxlis xelyofa gamarTlebulia, rodesac Cadenilia 

                         
765 ix. avstraliis  1995 wlis ssk. gamomcemloba” Юридический  центр Пресс”,  2002, gv.  388 
766 Пакутин В. Д., dasax. naSr.,  Уфа:  РИО Баш ГУ, 2004, gv. 3. 
767 Grumer Janet, dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 1  
768 Cal. Penal Code 197(1) (West 1999 & Supp. 2002). 
769 ix. People v. Humphrey, 13 Cal. 4th 1073, 1082, 921 gv.2d 1, 6, 56 Cal. Rptr. 2d 142, 147-48 (1996).  
770 ix.  Cal. Penal Code 199 (West 1999 & Supp. 2002).  
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piris mier mkvlelobis, feloniis, an sxeulis mZime dazianebis 
miyenebis mcdelobis mogeriebisas.”771 piri, romelic moqmedebs 
gamamarTlebeli garemoebis arsebobisas da Cadis mkvlelobas, 
axorcielebs privilegirebul qmedebas.772 privilegirebuli qmedeba 
aris is qmedeba, romelic Cveulebriv iwvevs sisxlis samarTlebriv 
pasuxismgeblobas, magram konkretul garemoebebSi, romlebSic iqna 
Cadenili, pasuxismgeblobas gamoricxavs. 

braldebulis mier gamoyenebuli unda iqnas Zala, romelic 
mxolod aucilebelia. gadaWarbebuli Zalis gamoyenebisas gamarTleba 
aRar arsebobs, Sesabamisad, arc pasuxismgeblobis gamoricxvas aqvs 
adgili773. magaliTad, saqmeSi People v. Bates braldebulsa da 
gardacvlils Soris moxda konfliqti braldebulis kuTvnil 
restoranSi. gardacvlilma aiRo dana da Wriloba miayena 
braldebuls ferdis areSi. Semdeg braldebulma aiRo dana da 
ramdenjerme Caartya moCxubars zurgis areSi, ris Sedegadac 
ukanaskneli gardaicvala. sasamarTlom daadgina, rom aucilebeli 
mogerieba SeiZleba mimarTuli iqnas Tavdasxmis winaaRmdeg, magram ara 
SurisZiebis mizniT. Mmiuxedavad imisa, rom pirveli dartyma 
ganaxorciela gardacvlilma, sasamarTlom daadgina, rom ar 
arsebobda misi sicocxlis xelyofis safuZveli. sasamarTlom 
daadgina, rom adamianis sicocxlis gamarTlebuli xelyofa 
gulisxmobs mxolod Zalis gamoyenebas, romelic gonivrulad 
aucilebelia, raTa winaaRmdegoba gaewios Tavdamsxmelis 
aramarTlzomier qmedebas da gadaWarbebuli Zalis gamoyeneba 
abaTilebs gamarTlebas.774 

j. grumeri kidev erTxel gvacnobs arasruli aucilebeli 
mogeriebisaTvis damaxasiaTebel zogad wess da warmogvidgens 
arasrul aucilebel mogeriebas sxvadasxva garemosa da safuZvlis 
arsebobisas.  

rogorc ukve araerTxel aRiniSna, braldebuli, romelic 
daamtkicebs, rom mas subieqturad, magram ara obieqturad, sjeroda 
mogeriebis aucilebloba, pasuxs agebs arasruli aucilebeli 
mogeriebis gamo. arasruli aucilebeli mogeriebis doqtrina 
gulisxmobs, rom braldebuli moqmedebda boroti ganzraxvis gareSe, 
Sesabamisad is pasuxs ar agebs “murder”-isaTvis, aramed man SeiZleba 
pasuxi agos “manslaughter”-isaTvis.775  

sabolood, Cven SeiZleba, Camogviyalibdes azri, rom, rogorc 
zemoT araerTxel aRiniSneboda, Zalis gamoyeneba piris mier, romelic  

                         
771 Cal. Penal Code. mux. 197.  
772 ix. People v. Hardin – sadac dadginda, rom dazaralebulis mier Zalis gamoyeneba 
sakuTari saxlidan braldebulis gasaZeveblad iyo privilegirebuli qmedeba, xolo 
braldebulis mier Zalis gamoyeneba mis winaaRmdeg ar iyo privilegirebuli.  
773 ix. People v. Bates, 256 Cal. App. 2d 935, 939, 64 Cal. Rptr. 575, 578 (1967). 
774 Grumer  Janet, dasax.naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 2-3. 
775 ix. People v. Humphrey, 13 Cal. 4th 1073, 1082, 921 P.2d 1, 6, 56 Cal. Rptr. 2d 142, 147-48 (1996). 
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gulwrfelad, magram aragonivrulad iyo dajerebuli am Zalis 
gamoyenebis aucileblobaSi gardauvali Tavdasxmisagan Tavis 
dasacavad, umravles StatebSi ar iTvleba gamarTlebulad. miuxedavd 
imisa, rom bevr maTganSi  piri, romelmac aragonivrulad gamoiyena 
sasikvdilo Zala,  miCneulia damnaSaved mkvlelobis kvalificiuri 
Semadgenlobis ganxorcielebaSi, zogierTi sasamarTlo da 
sakanonmdeblo organo aRmoaCens xolme ufro humanur midgomas: isini 
Tvlian, rom aseTi piri SeiZleba miCneul iqnas “Sualedur” 
danaSaulis Camdenad, anu Cveulebrivi mkvlelobis Camdenad. Tumca, 
aseTi midgoma ar daiSveba sxva danaSaulebTan mimarTebaSi: piri 
miiCneva an damnaSaved, an udanaSaulod.776  

arasruli aucilebeli mogeriebis gamokvlevisas erT-erTi 
yuradRebis gasamaxvilebeli sakiTxia arasruli aucilebeli 
mogerieba SezRuduli Seracxadobis gauqmebis Semdeg. mas Semdeg, rac 
kanonma gaauqma SezRuduli Seracxadoba, rogorc pasuxismgeblobis 
Semamsubuqebeli garemoeba,777 arasruli aucilebeli mogerieba rCeba 
pasuxismgeblobis Semamsubuqebel garemoebad.778  

saqmeSi In re Cristian S. kaliforniis uzenaesma sasamarTlom 
daadastura arasruli aucilebeli mogeriebis institutis arseboba 
sakanonmdeblo cvlilebebis Semdeg. sasamarTlom gadaxeda kanonis 
miRebis istorias da daaskvna, rom kaliforniis kanonmdebels ar 
surda, Seecvala arasruli aucilebeli mogeriebis doqtrina  
SezRuduli Seracxadobis gauqmebiT. 

braldebuli Christian S. iyo arasrulwlovani, romelmac gaasaCivra 
mis winaaRmdeg gamotanili ganaCeni ganzrax Cadenili pirveli 
xarisxis mkvlelobis braldebiT. saqmis ganmxilvelma sasamarTlom ar 
gaiziara braldebulis argumenti aucilebeli mogeriebis 
mdgomareobis an arasruli aucilebeli mogeriebis Sesaxeb. 
sasamarTlom daadgina, rom saxeze ar iyo sakmarisi provokacia 
(dazaralebulis mxridan), raTa qmedeba dakvalificirebuliyo ganzrax 
Cadenil meore xarisxis mkvlelobad. sasamarTlos ar aRuniSnavs, man 
uaryo arasruli aucilebeli mogeriebis kvalifikacia imis gamo, rom 
es instituti aRar moqmedebda, Tu imis gamo, rom mocemul saqmeSi 
saxeze ar iyo braldebulis subieqturi darwmunebuloba aucilebeli 
mogeriebis saWiroebaSi.  

kaliforniis uzenaesma sasamarTlom gaauqma gadawyvetileba da 
ganmarta arasruli aucilebeli mogeriebis doqtrina. sasamarTlom 
aRniSna, rom aucilebeli mogeriebis instituti gadaurCa 
                         
776 Bryant v. State, 83 Md. App. 237, 574 A. 2d 29 (1990); Козочкин И. Д., dasax.naSr., Омега-Л.  2003, gv. 
163. 
777ix. kaliforniis sisxlis samarTlis kodeqsi, romliTac gauqmda SezRuduli 
Seracxadobis instituti,Kkaliforniis sisxlis samarTlis kodeqsis 28-e muxli, 
(romelmac gonebrivi daavadebis an gonebrivi aSlilobis mtkicebuleba dauSveblad 
cno gonebrivi ganwyobis Camoyalibebis dasadgenad). 
778 ix.  People v. Gregory, 101 Cal. App. 4th 1149, 1169, 124 Cal. Rptr. 2d 776, 791 (2002), cert. granted, 58 
P.3d 928, 127 Cal. Rptr. 2d 799 (Cal. 2002).  

 227



sakanonmdeblo cvlilebebs. sasamarTlos azriT: “rodesac dadgindeba, 
rom  braldebulma Caidina mkvleloba, romlis drosac namdvilad, 
magram aragonivrulad fiqrobda, rom saxeze iyo misi sicocxlis 
xelyofis an sxeulis mZime dazianebis safrTxe, braldebulis qmedeba 
ver CaiTvleba Cadenilad boroti ganzraxviT, da, Sesabamisad, is 
pasuxs ver agebs pirveli xarisxis mkvlelobisaTvis.779 

meore  gamosakvlevi sakiTxi aris arasruli aucilebeli 
mogerieba halucinaciis safuZvelze.  

2002 wlis 26 noembers kaliforniis uzenaesma sasamarTlom 
warmoebaSi miiRo saqme People v. Gregory. am saqmeSi braldebuls 
halucinaciebis safuZvelze sjeroda, rom saWiro iyo, Tavi daecva mis 
winaaRmdeg mimarTuli Tavdasxmisagan. Tavdapirvelad sasamarTlom 
SeuZleblad cno braldebulis gasamarTleba; is daavadebuli iyo 
SizofreniiT da hqonda paranoiduli halucinaciebi, rom garkveuli 
pirovnebebi apirebdnen mis mokvlas. gregori moaTavses saavadmyofoSi 
misi qmedunarianobis aRdgenamde. Semdgom procesze man Tavi 
damnaSaved scno meore xarisxis mkvlelobis CadenaSi. 

saqmis ganmxilvelma sasamarTlom mogvianebiT daadgina, rom 
braldebuli ar yofila informirebuli pasuxismgeblobis 
Semamsubuqebeli SesaZlebeli garemoebis Sesaxeb arasruli 
aucilebeli mogeriebis saxiT. amis Sedegad sasamarTlom braldebuli 
damnaSaved ar scno. saapelacio sasamarTlom gaauqma es 
gadawyvetileba da aRniSna, rom arasruli aucilebeli mogerieba unda 
efuZnebodes ara halucinaciebs, aramed Secdomas faqtebSi. 

sasamarTlom Tavidan ganixila sakiTxi, braldebulis 
halucinaciuri darwmuneba safrTxis myisierebaSi iwvevda Tu ara 
qmedebis kvalifikacias arasrul mogeriebad. sasamarTlom daadgina, 
rom, saqmeze In re Cristian S. dayrdnobiT, arasruli aucilebeli 
mogerieba SesaZlebelia, arsebobdes mxolod maSin, rodesac adgili 
aqvs braldebulis aragonivrul faqtobriv Secdomas, da ara 
halucinaciebs. saapelacio sasamarTlom Gregory-is saqmeSi es 
gansxvaveba daafuZna kaliforniis uzenaesi sasamarTlos miTiTebas, 
romlis mixedviTac, “ar arsebobs boroti ganzraxva, rodesac 
braldebuli moqmedebs aragonivruli faqtobrivi SecdomiT, anu is 
SecdomiT fiqrobs, rom arsebobs sikvdilis an sxeulis mZime 
dazianebis myisieri safrTxis Semqmneli Tavdasxmis mogeriebis 
aucilebloba”. 

Gregory-is saqmeze saapelacio sasamarTlom daadgina: “faqtobrivi 
Secdoma emyareba daudevrobiT faqtebis araswor aRqmas da ara iseTi 
faqtebis aRqmas, romlebsac kavSiri ar aqvs realobasTan, rogorc es 
halucinaciis dros xdeba. piri, romelic moqmedebs halucinaciebis 
gavleniT, daudevrad ar ganmartavs realur faqtebs, aramed mas 

                         
779 Grumer Janet, dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 8. 
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saerTod aqvs dakarguli kavSiri realobasTan. es SeiZleba iyos 
sulieri daavadeba, magram es ar aris faqtobrivi Secdoma. 

braldebulma ver warmoadgina faqtebi, romliTac is daamtkicebda 
halucinaciur mdgomareobas. saapelacio sasamarTlom daadgina, rom 
arasruli aucilebeli mogeriebis kvalifikacia am SemTxvevaSi ar 
arsebobs, vinaidan braldebulma unda warmoadginos faqtebi, 
romlebic adeqvaturad adasturebs realur darwmunebulobas, rac 
saWiroa arasruli aucilebeli mogeriebiasTvis. sainteresoa, 
kaliforniis uzenaesi sasamarTlo Tu dauSvebs halucinaciebze 
damyarebul arasrul aucilebel mogeriebas, im tendenciis 
gaTvaliswinebiT, romliTac braldebulis aRqmebi obieqturi testis 
faqtorad moiazreba, rogorc es moxda Zaladobis msxverpli qalis 
saqmeebze.780 

q. maleris  mixedviT781 aSS-Si, kerZod ki merilendis StatSi, 
sakiTxi imis Taobaze, rom arasruli aucilebeli mogerieba, rogorc 
Semamsubuqebeli garemoebis doqtrina,  moqmedebs Tu ara maSin, roca 
pirs bralad edeba mkvlelobisgan gansxvavebuli danaSaulis Cadena, 
romelic borot ganzraxvas moicavs, merilendis Statis saapelacio 
sasamarTlom ganixila saqmeSi  Richmond v. State.782 sasamarTlom 
arasruli aucilebeli mogeriebis, rogorc Semamsubuqebeli 
garemoebis moqmedeba gaavrcela mxolod mkvlelobebze, an 
mkvlelobis mcdelobebze. kerZod, sasamarTlom daadgina, rom 
arasruli aucilebeli mogerieba ar gamoricxavs borot ganzraxvas  
ganzrax sxeulis dazianebis saqmeebze, vinaidan am qmedebebze boroti 
ganzraxvis arseboba winapirobad ar moiTxovs Semamsubuqebeli 
garemoebis ararsebobas.783  

aRniSnuli saqmis arsi mdgomareobda SemdegSi: 1990 wlis 6 ianvris 
gamTeniisas, princ jorjis sagrafos policiis oficeri mivlinebuli 
iqna adgilas, sadac, Setyobinebis mixedviT, adgili hqonda 
sazogadoebrivi wesrigis darRvevas. sakuTari avtomanqanidan 
gadmosvlisas, oficerma dainaxa ori mamakaci. pirvels,  tomas monro 
uinstons sisxli mosdioda saxeze Tavze miyenebuli Wrilobebis 
Sedegad. meore pirovneba, lamont li riCmondi idga mis ukan, 
ramdenime nabijis moSorebiT. rodesac policielma mas ubrZana 
xelebis aweva, man SeniSna, rom braldebuls xelSi eWira dana, 
romelic Semdeg gadaagdo. riCmonds brali waredgina Semdeg 
qmedebebSi: Tavdasxma mkvlelobis mizniT, Tavdasxma sxeulis 
dazianebis mizniT, piris cema, sxeulis ganzrax dazianeba piris 
dainvalidebis mizniT, saSiSi iaraRis tareba sxeulis dazianebis 
mizniT. 

                         
780 Grumer Janet, dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 9. 
781 Mahler Christian C.,  Survey: Developments in Maryland Law, 1992-93: Criminal Law: Limiting The Right 
to Imperfect Self-defense, 53 Md. L. Rev. 759, 1994, gv. 1 
782 Richmond v. State 330 Md. 223, 623 A.2d 630 (1993). 
783 Mahler Christian C., dasax. naSr., 53 Md. L. Rev. 759, 1994, gv. 1 
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saqmis sasamarTlo ganxilvisas uinstonma ganacxada, rom 
riCmondi mas Tavs daesxa winaswari provokaciis gareSe. riCmondma ki 
ganacxada, rom mas pirvelad Tavs daesxa uinstoni da Semdeg 
ganaxorciela aucilebeli mogerieba. maT adrec hqondaT Cxubi 
erTmaneTTan, da, riCmondis Cvenebis mixedviT, uinstoni mas emuqreboda 
yoveli Sexvedrisas, Tumca riCmondma mas ajoba pirveli 
SebrZolebisas. dacva amtkicebda, rom riCmondi keTilsindisierad da 
gonivrulad SiSobda Tavdasxmas da rom meore SebrZolebisas, RamiT, 
sibneleSi uinstoni “veluriviT” Tavs daesxa mas. dacva amtkicebda, 
rom riCmondis mier danis gamoyeneba misi SiSisa da sasowarkveTis 
Sedegs warmoadgenda. braldebis mier saqmis warmodgenis dasasruls 
sasamarTlom dacvis Suamdgomloba daakmayofila da saqme mkvlelobis 
ganzraxviT Tavdasxmisa da dasaxiCrebis ganzraxviT Tavdasxmis 
nawilSi Sewyvita.784  

sasamarTlo gamoZiebis dasasruls, dacvam moiTxova, rom nafic 
msajulebs miscemodaT instruqcia arasrul aucilebel mogeriebasTan 
dakavSirebiT, im motiviT, rom amis damtkiceba Seamsubuqebda 
braldebas da mas daiyvanda ubralo Tavdasxmasa da cemaze. 
sasamarTlom uari Tqva aseTi instruqciis micemaze da riCmondi 
damnaSaved scnes cemaSi da boroti ganzraxviT, piris dainvalidebis 
mizniT, sxeulis dazianebis miyenebaSi. 

specialur saapelacio sasamarTloSi Setanil saCivarSi 
riCmondma miuTiTa, rom pirveli instanciis sasamarTlom dauSva 
Secdoma arasruli aucilebeli mogeriebis Sesaxeb nafic 
msajulebisaTvis instruqciis miucemlobisas.785  man miuTiTa, rom am 
garemoebis aRiareba gaabaTilebda borot ganzraxvas sxeulis ganzrax 
mZime dazianebis braldebaSi da mis brals Seamsubuqebda. specialurma 
saapelacio sasamarTlom miuTiTa, rom mas adre uaryofili hqonda 
TiTqmis igive argumenti saqmeSi Briant v. State786 da mosmenis gareSe 
sasamarTlom  ukuagdo mxaris es moTxovna. saapelacio sasamarTlom 
saqme dasaSvebad gamoacxada im sakiTxSi, romelic exeboda nafic 
msajulTa mimarT instruqciis gacemas arasruli aucilebeli 
mogeriebis Sesaxeb.787  

1976 wels specialurma saapelacio sasamarTlom miiCnia, rom 
arasruli aucilebeli mogerieba mxolod akademiur SesaZleblobas 
warmoadgenda788 (anu, arapraqtikul instituts), magram mas Semdeg, rac 
sasamarTlom aRiara789 arasruli mogerieba sxva piris dacvis 

                         
784 Richmond, 330 Md. at 226, 623 A.2d gv. 631. 
785 Richmond v. State, No. 1785, slip op. at 1-2 (Md. Ct. Spec. App. Oct. 3, 1991);  330 Md. 223, 623 A.2d 630 

 29, 33 (1990) 

s v. State, 28 Md. App. 640, 658 n.4, 349 A.2d 300, 314 n.4 (1975), aff'd, 278 Md. 197, 362 A.2d 629 

(1993). 
786 Briant v. State 83 Md. App. 237, 245, 547 A.2d
787 Richmond, 330 Md. at 227, 623 A.2d gv. 632. 
788 Evan
(1976). 
789 ix.  Shuck v. State, 29 Md. App. 33, 349 A.2d 378 (1975). 
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mizniT790 da arasruli iZuleba,791 sasamarTlom daiwyo arasruli 
mogeriebis institutis sul ufro da ufro metad xseneba.792   

                        

saqmeSi Faulkner v. State,793 specialurma saapelacio sasamarTlom 
arasruli mogeriebis doqtrina gamoiyena saqmeSi, romelSic pirs 
bralad edeboda Tavdasxma mkvlelobis mizniT. daeyrdno ra im 
mosazrebas, rom arasruli aucilebeli mogerieba abaTilebs borot 
ganzraxvas, mkveTrad gayofilma sasamarTlo kolegiam daaskvna, rom 
arasruli aucilebeli mogeriebis “Semamsubuqebeli efeqti” sruliad 
aneitralebs danaSauls “pirze Tavdasxma misi mokvlis mizniT.” 
sasamrTlom miiCnia, rom, vinaidan ar arsebobs danaSauli “Tavdasxma 
piris  mokvlis mizniT Semamsubuqebel garemoebebSi”, Sesabamisad 
qmedeba SeiZleba dakvalificirdes Tavdasxmad da cemad.794 

rodesac Faulkner-is saqme gasaCivrda, saapelacio sasamarTlos 
sabolood saSualeba mieca, komentari gaekeTebina arasrul 
aucilebel mogeriebasTan dakavSirebiT. sasamarTlom, miiCnia ra, rom 
braldebulma warmoadgina sakmarisi mtkicebuleba, romelic 
miuTiTebda mis  mier keTilsindisier, magram aragonivrul rwmenaze 
sikvdilis an sxeulis dazianebis myisieri safrTxis arsebobis 
Sesaxeb,795 ZalaSi datova dabali instanciis sasamarTlos 
gadawyvetileba da daamtkica keTilsindisieri, magram aragonivruli 
rwmenis standarti arasruli mogeriebis saqmeebze. am gadawyvetilebis 
dasabuTebisas, sasamarTlom CaTvala, rom arasruli aucilebeli 
mogerieba abaTilebs borot ganzraxvas. Tumca, unda iTqvas, rom 
boroti ganzraxva Sedgenili cnebaa,796 da sasamarTlom ar miuTuTa, 

 
75). 

Faulkner v. State, 54 Md. App. 

edviT. misi qmedeba unda Sefasdes gonivrulobis 

ebis Cadenas im 
sebobs. 

790 ix. Wentworth v. State, 29 Md. App. 110, 349 A.2d 421 (19
791 ix.  Law v. State, 29 Md. App. 457, 349 A.2d 295 (1975). 
792 arasruli mogeriebis aRiareba merilendis samarTalSi uSualod ukavSirdeba 
federaluri sisxlis samarTlis procesis ganviTarebas. ix. 

3, 114, 458 A.2d 81, 82 (1983);  11
793 Faulkner v. State 54 Md. App. 113, 458 A.2d 81 (1983), aff'd, 301 Md. 482, 483 A.2d 759 (1984). 
794 gansxvavebul azrSi mosamarTle lourim aRniSna, rom akademiuri doqtrinis es 
gamoyeneba amJRavnebda mis arapraqtikulobas. man miuTiTa, rom sisxlis samarTali 
aris socialuri kontrolis instrumenti da ver dauSvebs Zaladobis patiebas 
mxolod damnaSavis pretenziebis mix
so
795 State v. Faulkner, 301 Md. 482, 506, 483 A.2d 759, 772 (1984). 
796 ix. zogadad Perkins & Boyce,   dasax. naSr., (me-3 gamoc. 1982), saerTo samarTlis mier 
dadgenili boroti ganzraxvis definicia bevri danaSaulis vitalur elements 
warmoadgens, rogoricaa mkvleloba, dasaxiCreba, cecxlis wakideba, ciliswameba, 
ganzrax zianis miyeneba. TiToeuli es danaSauli borot ganzraxvas odnav 
sxvagvarad ganmartavs. yvelaze metad aRsaniSnavia boroti winaswarganzraxva, 
romelic gamoarCevs mkvlelobas. “es aris gaumarTlebeli, arasapatio da 
Seumsubuqebeli fsiqikuri damokidebuleba pirisa.” anu, boroti ganzraxva, 
samarTlebrivi gagebiT moicavs: 1) gamarTlebis, patiebis da pasuxismgeblobis 
Semsubuqebis ararsebobas; 2) zianis miyenebis survils da 3) qmed

cialuri normidan gamomdinare.  

SegnebiT, rom aseTi Sedegis gamowvevis Zlieri albaToba ar
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Tu 

e sasamarTlom arasruli mogeriebis doqtrinis 
moqm

 mogeriebis arseboba ver Seamsubuqebda danaSauls, 
vinai

i gausva ra msgavsebebs, aRniSna, rom 

                        

boroti ganzraxvis romeli elementi baTildeba arasruli 
mogeriebiT.797 

 Richmond-is saqmez
edeba SezRuda mkvlelobis an mkvlelobis mizniT Tavdasxmis 

saqmeebze.798  
sasamarTlom Tavdapirvelad ganmarta kanonis 27 muxlis 386 799 

nawili, romliTac damnaSaved iqna cnobili riCmondi. sasamarTlom 
miuTiTiTa, rom am kanoniT mocemuli yvela Semadgenloba 
dafuZnebulia mizanze.800 sasamarTlom aRniSna, rom riCmondi 
damnaSaved ar yofila cnobili ukanonod da boroti ganzraxviT 
sxeulis dazianebis miyenebisaTvis, aramed ukanonod da boroti 
ganzraxviT sxeulis dazianebis miyenebisaTvis, romelic Cadenilia 
piris dainvalidebis (unaris warTmevis) mizniT. sasamarTlom aRniSna, 
rom adre ganxilul saqmeze Watkins v. State,801  ukugdebuli iqna 
arasruli mogeriebis gavrceleba danaSaulze, romelsac ewodeba 
“pirisaTvis cecxlsasroli iaraRidan srola, misi dainvalidebis 
mizniT”. Sesabamisad, sasamarTlom daaskvna, rom termini “boroti 
ganzraxva” araviTar mniSvnelobas ar atarebda Richmond-is saqmeze. 
amave dros, Richmond-is da Watkins-is saqmeebi, faqtobrivad, identuri 
iyo. sasamarTlom CaTvala, rom riCmonds rom brali wayeneboda 
Tundac mxolod arakanonieri da boroti ganzraxviT Cadenili 
srolisaTvis, piris dainvalidebis miznis gareSe, arasruli 
aucilebeli

dan Semamsubuqebeli garemoeba mxolod mkvlelobis saqmeebs 
axasiaTebs. 

ufro metic, sasamarTlom daadgina, rom mkvlelobis saqmeebze 
boroti ganzraxvis ararseboba TavisTavad warmoadgens 
paxuxismgeblobis Semamsubuqebel garemoebas. am gagebiT, aucilebeli 
mogerieba analogiuria provokaciisa, romelic klasikur 
Semamsubuqebel garemoebas warmoadgens. Tu provokaciis SemTxvevaSi 
Semamsubuqebeli garemoeba aris braldebulis sulieri aRelveba, 
arasruli aucilebeli mogeriebisas es aris braldebulis 
keTilsindisieri, magram aragonivruli varaudi safrTxis myisierebis 
Sesaxeb. sasamarTlom, xaz

 
797 Mahler Christian C., dasax. naSr.,53 Md. L. Rev. 759, 1994, gv. 3-4. 
798 Richmond, 330 Md. at 233, 623 A.2d gv. 634-35. 
799 kanoni ambobs: “nebismieri piri, romelic aramarTlzomierad esvris meore pirs, an 
Seecdeba nebismieri sxva gziT, borotganzraxulad esrolos mas datenili iaraRi, 
an civi iaraRiT Wrilobas miayenebs borotganzraxulad an aramarTlzomierad, an 
Tavs daesxmeba da scems mas, dasaxiCrebis, dainvalidebis mizniT, an im mizniT, rom  
xeli SeuSalos piris marTlzomier dakavebas an dapatimrebas, romelic 
samarTlebrivad SeiZleba iyos dakavebuli an dapatimrebuli, aseve nebismieri piri, 
romelic zemoTaRniSnul qmedebas waaqezebs an exmareba, daisjeba feloniisaTvis da 
Seefardeba Tavisuflebis aRkveTa 15 wlamde.” 
800 Richmond, 330 Md. at 229-30, 623 A.2d at 633. ix. agreTve  State v. Elborn, 27 Md. 483, 488-89 (1867) 
801 328 Md. 95, 613 A.2d 379 (1992). Watkins, 328 Md. at 106 n.3, 613 A.2d gv. 384 n.3. 
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prov

boroti ganzraxvis elements warmoadgens mxolod maSin, roca 

 daadgina, rom danaSaulis Cadenis specialuri miznis 
arar

r elements _ mens 
rea-s

                        

okacia, zogadad, mxolod mkvlelobis saqmeebzea aRiarebuli 
Semamsubuqebel garemoebad. 

sasamarTlom aseve aRniSna, rom boroti ganzraxva mkvlelobis 
saqmeebze ori elementisagan Sedgeba: 1) garkveuli fsiqikuri 
mdgomareobis arseboba – mens rea-s moTxovna; 2) gamamarTlebeli an 
sapatio, an pasuxismgeblobis Semamsubuqebeli garemoebis ararseboba. 
im saqmeebze, romlebic mkvlelobas ar moicaven, sasamarTlom aRniSna, 
rom boroti ganzraxvis definicia ar moiTxovs Semamsubuqebeli 
garemoebis ararsebobas,802 anu “Semamsubuqebeli garemoebis ararseboba 

Semamsubuqebeli garemoeba vrceldeba am konkretul danaSaulze.” 
saqmeSi MC Kelvy kaliforniis saapelacio sasamarTlom arasruli 

aucilebeli mogerieba gaavrcela dasaxiCrebis Semadgenlobaze.803 
rogorc Cans, kaliforniis sasamarTlo gamoexmaura Faulkner-is saqmes 
da daadgina, rom braldebulis keTilsindisieri, magram aragonivruli 
darwmuneba aucilebeli mogeriebis saWiroebaSi abaTilebda borot 
ganzraxvas da, Sesabamisad, amsubuqebda danaSauls. riCmondis saqmeze 
ki sasamarTlom

seboba ar unda iqnas gaigivebuli Semamsubuqebeli garemoebis 
arsebobasTan.  

sxva mxriv, Richmond-is saqmeze sasamarTlom miiCnia, rom, Tumca 
SeiZleba braldebuls surdes garkveuli Sedegebis miRweva, qmedeba 
mainc Semamsubuqebeli iyos, vinaidan arsebobs garemoebebi, romlebmac 
is aiZules, es qmedeba Caedina – kerZod, keTilsindisieri, magram 
aragonivruli darwmuneba aucilebeli mogeriebis saWiroebaSi.804 
Sesabamisad, sasamarTlom daadgina, rom arasruli aucilebeli 
mogerieba ar abaTilebs boroti ganzraxvis fsiqiku

 elements, aramed is abaTilebs elements, romelic mkvlelobisas 
Semamsubuqebeli garemoebis ararsebobas moiTxovs. 

mosamarTle beli, romelic fiqrobda, rom arasruli mogeriebisas 
boroti ganzraxvis ararseboba gulisxmobs mens rea-s  elementis 
ararsebobas, ar daeTanxma umravlesobis mosazrebas.805 
umravlesobisagan gansxvavebiT, romelic aqcents akeTebda 
braldebulis rwmenis aragonivrulobaze, rogorc Semamsubuqebel 
garemoebaze, mosamarTle beli amtkicebda, rom momgerieblis 
keTilsindisieri rwmena aris garemoeba, romelic an gamamarTlebelia, 
an sapatio. mosamarTle belim CaTvala, rom amgvari fsiqikuri 
damokidebuleba Seusabamoa im specifikur ganzraxvasTan, romelic 
borot ganzraxvas gulisxmobs da daadgina, rom arasruli mogeriebis 

 
802 Richmond, 330 Md. at 231, 623 A.2d gv. 634. 
803 McKelvy, 239 Cal. Rptr. gv. 786. 
804 Richmond, 330 Md. at 234, 623 A.2d gv. 635. 
805 mosamarTle belis gansxvavebuli Sexeduleba: “imis gasarkvevad, arsebobs Tu ara 
boroti ganzraxva, fokusi keTdeba piris mier Tavdacvis saWiroebis keTilsindisier 
aRqmaze da ara imaze, Tu rogor apirebs piri Tavis dacvas”. 
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doqtrina ar aris Semamsubuqebeli garemoebis doqtrina; aramed, “Tu 
danaSauli borot ganzraxvas gulisxmobs, maSin boroti ganzraxvis 
gaba

omliTac arasruli aucilebeli mogerieba 
Sesa

i garemoebisa. Sesabamisad, arasruli 
auci

                        

Tileba mTlianad aTavisuflebs momgeriebels 
pasuxismgeblobisagan”.806 

Richmond-is saqmis detalur  analizs iZleva Tavad q. maleri. igi 
miiCnevs, rom Richmond-is saqmeSi saapelacio sasamarTlom sworad 
CaTvala, rom arasruli mogeriebis mdgomareoba ar warmoadgens 
Semamsubuqebel garemoebas im danaSaulebze, romlebic sicocxlis 
winaaRmdeg ar aris mimarTuli. am gadawyvetilebis miRebisas 
sasamarTlom imsjela im sakiTxebze, romlebsac xSirad ganixilaven 
mecnierebi, magram cota yuradReba eqceva sasamarTlo praqtikaSi.807 
imis miuxedavad, rom Richmond-is saqmeze sasamarTlos mier kanonis 386-
e paragrafis ganmartebam daasabuTa miRebuli gadawyvetileba, Faulkner-
is saqmeze miRebuli gadawyvetilebis bundovanebam moiTxova 
doqtrinuli ganmarteba, r

Zlebelia, CaiTvalos Semamsubuqebel garemoebad mxolod 
mkvlelobis saqmeebze. 808 

sxva saerTo samarTlis danaSaulebi, romlebic moiTxoven boroti 
ganzraxvis arsebobas, rogoric aris boroti ganzraxviT zaralis 
miyeneba da boroti ganzraxviT cecxlis wakideba, iyeneben zogadi 
ganzraxvis koncefcias da ar akeTeben miTiTebas pasuxismgeblobis 
Semsubuqebaze.809 amave kategorias miekuTvneba boroti ganzraxviT 
sxeulis dazianeba. rac Seexeba mkvlelobis saqmeebs, boroti 
ganzraxva gulisxmobs ganzraxvas, romelic kombinirebulia 
gamarTlebis, patiebis an pasuxismgebelobis Semsubuqebis 
ararsebobasTan. Sesabamisad, mkvlelobis saqmeebze arasruli 
aucilebelin mogerieba abaTilebs borot ganzraxvas imis gamo, rom 
miuxedavad imisa, rom qmedeba aris ganzraxi,  is Cadenili iqna 
mokvlis an sxeulis dazianebis myisieri safrTxis Sesaxeb 
keTilsindisieri, magram aragonivruli darwmunebis safuZvelze. 
mkvlelobis garda, sxva kategoriis danaSaulebSi boroti ganzraxva 
mxolod zogad fsiqikur damokidebulebas gulisxmobs, romelsac Tan 
erTvis patiebis an gamarTlebis ararseboba, magram ara 
pasuxismgeblobis Semamsubuqebel

lebeli mogeriebis  arseboba ver uaryofs borot ganzraxvas 
sxeulis dazianebis saqmeebze.  

 
806 Mahler Christian C., dasax. naSr., 53 Md. L. Rev. 759, 1994, gv. 4-5.  
807 ix.  Creach Donald L., Note, Partially Determined Imperfect Self Defense: The Battered Wife Kills and 
Tells Why, 34 STAN. L. REV. 615 (1982); Naylor  Laurie J.,  Comment, Provoked Reason in Men and Women: 
Heat-of-Passion Manslaughter and Imperfect Self-Defense, 33 UCLA L. REV. 1679 (1986). 
808 Mahler Christian C.,  dasax. naSr.,  53 Md. L. Rev. 759, 1994, gv. 4. 
809 ix. saqme  Shell v. State, 307 Md. 46, 66, 512 A.2d 358, 368 (1986),  sadac dadginda, rom termini 
“boroti ganzraxva”, romelic gamoiyeneboda ganzrax da nebelobiT sxvisi 
sakuTrebis ganadgurebisas, iyo aRwerilobiTi da gulisxmobda piris nebelobas da 
gamarTlebis ararsebobas; Brown v. State, 285 Md. 469, 474, 403 A.2d 788, 791 (1979).  
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am gadawyvetilebam ukuagdo mosazreba, romliTac arasruli 
mogerieba amsubuqebs pasuxismgeblobas mkvlelobisgan gansxvavebul 
saqmeebze. Sesabamisad, Richmond-is saqmeze gadawyvetilebam 
mniS

gamonakliss mkvlelobis saqmeebze, aucilebeli 
moge

aSS-is Statebis umravlesoba, mkvlelobas ufro 
nakl

mogeriebis instituts da 
mkvlelobas akvalificireben naklebi xarisxis ganzrax mkvlelobad an  
mkvlel

iebis farglebis gadametebis 
saki

daamtkicos, rom is moqmedebda mxolod sakuTari Tavis dasacavad. ar 

                        

vnelovnad naTelyo arasruli mogeriebis institutis moqmedeba 
merilendis StatSi.  

daskvnis saxiT – Richmond-is  saqmeze saapelacio sasamarTlom 
arasruli mogerieba sworad CaTvala pasuxismgeblobis 
Semamsubuqebel, istoriul doqtrinad, romelic ganuyofelia 
mkvlelobis saqmeebisgan. sasamarTlom gaavlo mkafio xazi, romliTac 
akeTebs ra 

riebisas gonivrulobis standarts icavs yvela sxva kategoriis 
saqmeebze.810  

rogorc  ganxilulma masalebma gviCvena, arc inglisuri, arc 
amerikuli kanonmdebloba ar Seicavs dacvis farglebis gadametebis 
specialur normebs, gadameteba aq ganixileba rogorc arasruli 
aucilebeli mogerieba da es instituti vrceldeba mxolod 
mkvlelobis  saqmeebze. Mam institutis arsi imaSi mdgomareobs, rom 
imis dadgenisas, rom mkvlelobisaTvis braldebuli piri ver 
akmayofilebs aucilebeli mogeriebis yvela moTxovnas, inglisi, 
avstralia da 

ebad mZime kategoriiT akvalificirebs da gadahyavs “murder”-idan 
“manslaughter”-ze. 

aseTive daskvnaa gakeTebuli arasruli aucilebeli mogeriebis 
saqmeebze s. kadiSis “danaSaulisa da marTlmsajulebis 
enciklopediaSi”, sadac oriode sityviT gadmocemulia am institutis 
mTeli arsi. mkvlelobis saqmeebze Statebis umravlesoba 
iTvaliswinebs arasruli aucilebeli 

obis privilegiur Semdgenlobad.811 

III. aucilebeli mogeriebis farglebis ar arseboba SotlandiaSi 

Taviseburad dgas aucilebeli moger
Txi SotlandiaSi, Tumca Sotlandiuri sisxlis samarTalic ar 

icnobs termins “farglebis gadameteba”.  
hiumi Tvlis, rom kacs, romelic TavisTvis idga da usafuZvlod 

daesxnen Tavs, aqvs ufleba, ivaraudos yvelaze ufro saSineli 
Sedegebi Tavdamsxmelis mxridan, da Tundac Tavdamsxmelma Sewyvitos 
winaaRmdegobis gaweva, udanaSaulo pirs ar evaleba gaCerdes 
dauyovnebliv (vinaidan Tavdamsxmeli SeiZleba mxolod mosaCveneblad 
ixevdes ukan), aramed gaagrZelos mogerieba, vidre mTlianad 
usafrTxod ar aRmoCndeba. am situaciaSi sakmarisia braldebulma 

 
810 Mahler Christian C.,  dasax. naSr., 53 Md. L. Rev. 759, 1994, gv. 6. 
811  Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 953.  
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aris aucilebeli imis mtkiceba, rom Cadenili qmedeba aucilebeli iyo 
am miznis misaRwevad..812 sakiTxi imis Taobaze, Tu ra CaiTvleba 
aucilebeli mogeriebis farglebis gadacilebad, Sotlandiur 
sisxlis samarTalSi damuSavebuli ar aris. sagulisxmoa, rom 
inglisis, amerikis SeerTebuli Statebisa da avstraliisagan 
gansxvavebiT, aq arasrul aucilebel mogeriebis institutsac ar 
icno

a  am institutTa amoqmdebisas qmedebis kvalifikaciis 
saxe

is da janmrTelobis winaaRmdeg mimarTul 
dana

a janmrTelobis winaaRmdeg 
mimarTuli danaSaulTa SemTxvevebze). 

                        

ben. 
zemoT ganxiluli qarTuli sasamarTlo masalebis gaanalizebis 

da ganxilvis Semdeg Cven mivdivarT sakmaod saintereso daskvnamde. Aam 
daskvnis arsi imaSi mdgomareobs, rom im sxvaobis miuxedavad, rac 
arsebobs qarTul sisxlis samarTalSi damkvidrebul aucilebeli 
mogeriebis farglebis gadacilebisa da anglo-amerikul sistemaSi 
arsebul arasrul aucilebeli mogeriebis institutebs Soris, 
SeiZleba iTqvas, rom aRniSnuli intitutebis moqmedebis safuZveli 
TiTqmis erTi da igivea samarTlis orive sistemaSi, msgavsia xelyofis 
obieqtebic, romelTa dazianebis SemTxvevaSic amoqmeddeba aRniSnuli 
institutebi, gansxvavebulia mxolod maTi samarTlebrivi msvlelobis 
formebi d

ebi. K 
konkretulad, qarTul sisxlis samarTalis kodeqsSi, 28-e muxlis 

me-4 nawilis garda, sadac Cadebulia aucilebeli mogeriebis 
farglebis gadacilebis  mxolod da mxolod definicia, kerZo nawili 
iTvaliwinebs calkeul muxlebs, sadac gadmocemulia is konkretuli 
danaSaulebrivi Semadgenlobebi, romelTa ganxorcileba aucilebeli 
mogeriebis farglebis gadacilebiT dasjadia. aRsaniSnavia, rom 
qarTul sisxlis samarTalSi gvaqvs dadgenili ori zoma, anu ori 
fargali, romelTa gadacileba qmedebis dasjadobas iTvaliswinebs, 
esenia _ aucilebeli mogeriebis farglebis gadacileba da damnaSavis 
SepyrobisaTvis aucilebeli zomis gadacileba. rogorc erTi, ise 
meore zomis gadacilebiT Cadenili danaSaulebi calkeul 
Semadgenlobebad gvevlinebian saqarTvelios ssk-is kerZo nawilis 
muxlebSi - sicocxl

SaulTa TavebSi.  
swored zemoT moxsenebuli saqarTvelos ssk-is kerZo nawilSi 

gadmocemuli muxlebi: 113, 114, 122 da 123 gvaZlevs imis safuZvels, 
davadginoT, rom rogorc qarTul, aseve anglo-amerikul sisxlis 
samarTalSi, aucilebeli mogeriebis farglebis gadacilebiT Cadenili 
qmedebis kvalifikaciaze da dasjadobaze, SeiZleba, vimsjeloT 
mxolod maSin, Tu es qmedeba exeba adamianis sicocxles an 
janmrTelobas (Tumca, aSS-s sisxlis samarTlis literaturaSi 
sadavoa sakiTxi imis Sesaxeb, moxdes Tu ara arasruli aucilebeli 
mogeriebis institutis gavrceleb

 
812 Gordon Gerald H., dasax. naSr., Third Edition,  W. Green, Edinburgh, 2001, gv. 315.  
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Tumca, samarTlis am ori, qarTuli da anglo-amerikuli, sistemis 
sakanonmdeblo teqnikis Tvalsazrisidan gamomdinare, Tu qarTul 
samarTalSi aucilebeli mogeriebis farglebis gadacilebiT Cadenili 
sicocxlisa da janmrTelobis winaaRmdeg mimarTuli danaSaulebis 
kodifikacia saqarTvelos ssk-is kerZo nawilSi xdeba, anglo-
amerikuli samarTlis sistemaSi zogadad miRebulia, rom farglebis 
gadacilebisas Tavdamcveli eqvemdebareba pasuxismgeblobas, magram 
ufro msubuqi danaSaulis SemadgenlobisaTvis. inglisis sisxlis 
samarTalSi gadametebuli Zalis gamoyeneba, anu farglebis 
gadacileba, nafici msajulebis gansjis sagani xdeba.Aaq, rogorc Cans, 
mihyvebian precedentis models, romlis mixedviTac, aucilebeli 
mogeriebis dros gadametebuli da Seusabamo Zalis gamoyenebis 
SemTxvevaSi, Tuki mas Segedad mkvleloba (”murder”), anu ganzraxi 
mkvleloba, mohyveba, romelic TavisTavad ufro mZimea da met 
sasjelsac imsaxurebs, vidre gaufrTxileblobiT Cadenili igive 
qmedeba, igi gadahyavT ufro naklebi sasjelis zomis mqone 
mkvlelobis saxeze (”manslauther”-ze), rac arawinaswarganzraxuli 
mkvlelobis tolfasia, radgan aseTi mkvleloba Cadenilad iTvleba  
boroti, danaSaulebrivi ganzraxvis gareSe da, Sesabamisad, sasjelic 
msubuqdeba. Aanu, rogorc zogierTebi amtkiceben inglisur sisxlis 
samarTalSi, Tu moxda mkvleloba aucilebeli mogeriebis farglebs 
gadacilebiT, maSin unda amoqmeddes nawilobriv sapatio garemoeba, 
romelic ”murder”-is braldebas gadaakvalificirebs ”manslaughter”-ze 
da, Sesabamisad, sasamarTlos eqneba naklebi sasjelis Sefardebis 
Tavisufleba, farglebis zomis Sesabamisad. aseTi midgoma aRiarebuli 
iqna avstraliaSi, sadac  sasamarTloebi aRniSnavdnen, rom 
aucilebeli mogeriebis farglebs gadacilebiT Cadenili mkvleloba, 
Tundac faqtobrivi Secdomisas, warmoadgens ara ganzrax mkvlelobas, 
aramed Semamsubuqebel garemoebebSi Cadenil mkvlelobas.  

metad sagulisxmoa is faqtic, rom rogorc qarTul sisxlis 
samarTalSi gvaqvs dadgenili fargali, romlis darRveva damnaSavis 
SepyrobisaTvis aucilebeli zomis gadacilebad miiCneva, aseTive zomis 
arsebobas da am zomis darRveviT gamowveuli Sedegebis samarTlebriv 
kvalifikacias iTvaliswinebs inglisuri sisxlis samarTali. kerZod 
ki, avstraliuri  sasamarTloebis midgomis mixedviT, Tu arsebuli 
garemoebebi warmoSoben aucilebeli mogeriebis an danaSaulis Tavidan 
acilebis, an damnaSavis Sepyrobis uflebas, magram braldebulis mier 
gamoyenebuli zomebi scildeba SemTxvevis saWiroebas, Cadenili 
sicocxlis xelyofa kvalificirdeba ara rogorc ganzrax mkvleloba, 
aramed rogorc Semamsubuqebel garemoebebSi Cadenili mkvleloba. 

avstraliurma sasamarTloebma ganaviTares Tvalsazrisi, romlis 
mixedviTac gadaWarbebuli Zalis gamoyenebiT mkvleloba iTvleba ara 
”murder”-ad, aramed ”manslaughter”-ad. aRniSnuli sakiTxis mimarT TiTqmis 
aseTive midgoma SeiniSneba aSS-is sisxlis samarTlebriv doqtrinaSi. 
amerikuli sasamarTloebic, arasruli aucilebeli mogeriebis 
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aRmocenebas istoriulad pasuxismgeblobis Semsubuqebas ukavSireben.  
arasruli aucilebeli mogeriebis SemTxvevaSi, isini  xSirad ”murder”-
s akvalificireben ”manslaughter”-ad.  

aSS-is modeluri sisxlis samarTlis kodeqsi arc erT muxlSi ar 
xmarobs termins “dacvis farglebis gadameteba”, ar mianiSnebs dacvis 
iuridiul Sedegebze, romlebic gamomdinareoben im garemoebidan  
Tavdamcvelma daarRvia Tu ara raime piroba, romelsac Seicavs 
xsenebuli kodeqsis muxlebi. kodeqsis meore nawilSi (calkeuli 
danaSaulebebis gansazRvra) ar aris calkeuli normebi 
mkvlelobisaTvis an adamianis janmrTelobisaTvis zianis 
miyenebisaTvis, Tu gadametebuli iyo dacvis farglebi. 

”danaSaulisa da marTlmsajulebis  enciklopediis mixedviT”, Tu 
dadgindeba, rom  braldebuli moqmedebda aucilebeli mogeriebis 
viTarebaSi, magram mkvlelobisaTvis braldebuli piri ver 
akmayofilebs aucilebeli mogeriebis yvela moTxovnas, bevri Stati 
mkvlelobas ufro naklebad mZime kategoriiT akvalificirebs da 
gadayavs ”murder”-idan ”manslaughter”-ze. aseTi gadakvalificireba xdeba, 
magaliTad, rodesac momgeriebeli aragonivrulad fiqrobs mogeriebis 
saWiroebas, an gamoiyenebs imaze met Zalas, romelic, rogorc 
SemdgomSi gairkveva, gonivrulad saWiro iyo Tavdasxmis 
mosagerieblad.  

sisxlis samarTlis modeluri kodeqsi gvTavazobs alternatiul 
midgomas. Tu momgeriebelma situaciis Sefasebisas Tavisi mcdari 
varaudis safuZvelze daaskvna, rom mogerieba iyo aucilebeli, maSin 
is pasuxs agebs Sesabamisi danaSaulis daudevrobiT an 
TviTimedovnebiT CadenisaTvis.Aanu,  im SemTxvevaSi, Tu braldebuls, 
keTilsindisierad, magram aragonivrulad sjera, rom arsebobs 
myisieri safrTxisgan dacvis aucilebloba, maSin Sedegad miviRebT 
arasrul aucilebel mogeriebas. arasruli aucilebeli mogeriebis 
SemTxvevaSi, pirma SeiZleba pasuxi agos Semamsubuqebel garemoebebSi 
Cadenili mkvlelobisaTvis da ara ganzraxi mkvlelobisaTvis.  
braldebuli, romelic daamtkicebs, rom mas subieqturad, magram ara 
obieqturad sjeroda mogeriebis aucilebloba, pasuxs agebs arasruli 
aucilebeli mogeriebis gamo. arasruli aucilebeli mogeriebis 
doqtrina gulisxmobs, rom braldebuli moqmedebda boroti 
ganzraxvis gareSe, Sesabamisad is pasuxs agebs ara “murder”-is, aramed  
“manslaughter”-isaTvis. 

xolo rac Seexeba sasjelis Semsubuqebis msgavsi wesis 
gavrcelebas sxva, mkvlelobisagan gansxvavebul danaSaulebze, aseT 
Semsubuqebas anglo-amerikuli sisxlis samarTali ar iTvaliswinebs. 
Tumca, sakiTxi imis Sesaxeb, rom amgvari pasuxismgeblobis 
Semamsubuqebeli midgoma unda gavrceldes janmrTelobis 
dazianebazec, aSS-is sisxlis samarTlis doqtrinaSi mainc dgas da 
sadavo sagnad miiCneva.  
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 kerZod ki, merilendis Statis  saapelacio sasamarTlos mier  
ganixilul iqna  sakiTxi imis Taobaze, moqmedebs Tu ara arasruli 
aucilebeli mogerieba, rogorc Semamsubuqebeli garemoebis doqtrina,  
maSin, roca pirs bralad edeba mkvlelobisgan gansxvavebuli 
danaSaulis Cadena, romelic borot ganzraxvas moicavs. 

sasamarTlom arasruli aucilebeli mogeriebis, rogorc 
Semamsubuqebeli garemoebis moqmedeba gaavrcela mxolod 
mkvlelobebze, an mkvlelobis mcdelobebze. zemoT ganxilul      
Richmond-is saqmeze sasamarTlom arasruli mogeriebis doqtrinis 
moqmedeba SezRuda mkvlelobis an mkvlelobis mizniT Tavdasxmis 
saqmeebiT. AaseT SemTxvevebSi, sasamarTloebi gamodian im debulebidan, 
rom Semamsubuqebeli garemoeba mxolod mkvlelobis saqmeebs 
axasiaTebT. ufro metic, sasamarTlom daadgina, rom mkvlelobis 
saqmeebze boroti ganzraxvis ararseboba TavisTavad warmoadgens 
paxuxismgeblobis Semamsubuqebel garemoebas. arasruli aucilebeli 
mogeriebisas es aris braldebulis keTilsindisieri, magram 
aragonivruli varaudi safrTxis myisierobis Sesaxeb. 

kaliforniis sasamarTlom daadgina, rom braldebulis 
keTilsindisieri, magram aragonivruli darwmuneba aucilebeli 
mogeriebis saWiroebaSi abaTilebda borot ganzraxvas, Sesabamisad, 
amsubuqebda danaSauls. Richmond-is saqmeze ki sasamarTlom daadgina, 
rom danaSaulis Cadenis specialuri miznis ararseboba ar unda iqnas 
gaigivebuli Semamsubuqebeli garemoebis arsebobasTan. sabolood ki 
gakeTda Sefaseba,  rom Richmond-is saapelacio sasamarTlom sworad 
CaTvala, rom arasruli mogeriebis mdgomareoba ar warmoadgens 
Semamsubuqebel garemoebas im danaSaulebze romlebic sicocxlis 
winaaRmdeg ar aris mimarTuli. anu,  ukugdebul iqna mosazreba, 
romliTac arasruli mogerieba amsubuqebs pasuxismgeblobas 
mkvlelobisgan gansxvavebul saqmeebze. mkvlelobis saqmeebze ki, 
Statebis umravlesoba iTvaliswinebs arasruli aucilebeli 
mogeriebis instituts da mkvlelobas akvalificireben naklebi 
xarisxis ganzrax mkvlelobad an mkvlelobis privilegiur 
Semadgenlobad. 

rogorc qarTuli sisxlis samarTalis kodeqsis konstruqciidan 
unda davaskvnaT, rom  aucilebeli mogeriebis farglebis gadacilebiT 
Cadenil danaSaulTa calkeuli Semadgenlobebi Sedian mxolod 
saqarTvelios ssk-is kerZo nawilis sicocxlis da janmrTelobis 
winaaRmdeg mimarTul danaSaulTa TavebSi da  farglebis gadametebis 
moqmedebis Sedegebi qonebasTan da sakuTrebasTan mimarTebaSi ar 
ganixileba da calke muxlebad  ar gvevlineba sakuTrebis winaaRmdeg 
mimarTul danaSaulTa  TavebSi, aseve,  aRsaniSnavia, rom aSS-is 
sisxlis samarTlTlebrivi doqtrinis mixedviT, sxva anu 
(mkvlelobisgan gansxvavebuli) saerTo samarTlis danaSaulebi, 
romlebic moiTxoven boroti ganzraxvis arsebobas, rogoricaa 
boroti ganzraxviT zaralis miyeneba da boroti ganzraxviT cecxlis 
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wakideba, iyeneben zogadi ganzraxvis koncefcias da ar akeTeben 
miTiTebas pasuxismgeblobis Semsubuqebaze. amave kategorias 
miekuTvneba boroti ganzraxviT sxeulis dazianeba. Tumca, rogorc 
davinaxeT, es sakiTxi jer kidev bolomde daumuSavebelia, mainc 
bundovania da xSir SemTxvevSi aseTi saqmis kvalifikaciis sakiTxi 
mosamarTleTa Ddavis sagani xdeba. Tumca aqac, me maqvs sakuTari 
pozicia, romlis mixedviT aSS-Si piris pasuxismgeblobis sakiTxi 
aucilebeli mogeriebis farglebis gadacilebiT janmrTelobis 
dazianebisas unda gadawydes ara  boroti ganzraxvis fsiqikuri 
elementis arsebobisa Tu baTilobis mixedviT,  aramed imis mixedviT, 
Tu ramdenad Seusabamo da aragonivruli iyo piris mier 
mogeriebisTvis gamoyenebuli Zalis sidide da drouloba masze 
ganxorcielebuli Tavdasxmis intensivobasa da myisierebasTan.  

 gakeTebuli Sedarebidan, unda davaskvnaT, rom miuxedavad 
terminologiuri sxvaobisa, qarTuli aucilebeli mogeriebis 
farglebis gadacileba da anglo-amerikul sistemaSi arsebuli 
arasruli aucilebeli mogerieba iTvaliswineben iseT SemTxvevebs, 
romelTa Cadenisas xdeba gadametebuli da araadeqvaturi Zalis 
gamoyeneba, da Tu es gadacilebiT Cadenili qmedebebi mimarTulia 
adamianis sicocxlisa da janmrTelobis winaaRmdeg. sxvaoba aris is, 
rom anglo-saqsuri sisxlis samarTali, qarTulisagan gansxvavebiT, ar 
icnobs aucilebeli mogeriebis farglebis gadacilebis institutis 
termins da CvenTvis kargad nacnob saqarTvelos ssk-is 28-e muxlis me-
4 punqtis konstuqcias, rom: ”aucilebeli mogeriebis farglebis 
gadacileba niSnavs momgerieblis mier Tavdacvis aSkara Seusabamobas 
masze Tavdasxmis saxiaTTan da saSiSroebasTan”.  
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Tavi VI. ukan daxeva – samarTlebrivi moTxovna Tu 
aucilebeli mogeriebis uflebis SezRudva 

 
aucilebeli mogeriebisas ukan daxevis pirobis arseboba-

ararsebobis sakiTxi, rogorc qarTul, aseve anglo-saqsur samarTalSi 
arsebiTad ganixileba da dainteresebas iwvevs. gansakuTrebiT did 
yuradRebas mis Seswavlas saerTo samarTlis specialistebi uTmoben, 
vinaidan aucilebeli mogeriebis marTlzomierebis Sefasebisas 
aRniSnul faqtors erT-erTi gadamwyveti roli eniWeba.  

$ 1.  ukan daxevis moTxovnis arasavaldebuloba qarTul sisxlis 
samarTalSi 

saqarTvelos ssk-is 28-e muxlis me-2 nawiliT “aucilebeli 
mogeriebis ufleba pirs aqvs imis miuxedavad, SeuZlia Tu ara mas 
Tavidan aicilos xelyofa an saSvelad mouxmos sxvas. aucilebeli 
mogerieba Tavdamsxmelis dazianebas gulisxmobs. Aamitom, zogjer 
SeiZleba vinmem ifiqros, rom Tuki momgeriebels Tavdamsxmelis 
dauzianeblad SeuZlia aicilos Tavidan ziani, man sxva saSualeba 
unda gamoiyenos. Mmagram amas kanoni ar moiTxovs, radgan aseTi azri 
aucilebeli mogeriebis bunebas ar Seesabameba. 813  

jer kidev sabWoTa periodis  sisxlis samarTli sruliadac ar 
sdebda aucilebeli mogeriebis marTlzomierebis pirobad, rom 
xelmyofisaTvis zianis miyeneba erTaderTi saSualeba iyos 
samarTlebrivi interesebis gadasarCenad. T. SavguliZes, Cemi 
SexedulebiT,  sruliad sworad miaCnda, rom marTali iyo i. slucki, 
rodesac uaryofda n. paSe-ozerskis mosazrebas, rom Tu SesaZlebelia, 
kacma uSualo safrTxe sxva gziT aicilos, magaliTad, mimarTos 
xelisuflebis organoebs an saSvelad moqalaqeni moixmos da man es 
SesaZlebloba ar gamoiyena, maSin aucilebeli mogeriebis ufleba 
unda gamoiricxos.814 T. SavguliZe arc a. gercenzons eTanxmeba,815 
romlis azriTac, imisaTvis, rom aucilebeli mogerieba marTlzomier 
aqtad vaRiaroT, amgvari dacva erTaderTi SesaZlebloba unda iyos 
Tavdasxmis mosagerieblad.816 T. SavguliZis, Cemis azriT, progresul 
pozicias iziarebs a. piontkovskic, romelic aseve marTebulad 
uaryofs a. gercenzonis Sexedulebas im sabuTiT, rom arsebiTad igi 
uzRudavs moqalaqis dacvis uflebas. sasamarTlo praqtika am gziT ar 
midis da arc SeiZleba wavides, Torem es gamoiwvevda imaT 
dasabuTebul dasjas, vinc damnaSaveTa Tavdasxmas marTlzomierad 
igeriebs.817 

                         
813 gamyreliZe o., dasax. naSr.,  Tb., 2005, gv. 220. 
814 ix. slucki i., dasax.  naSr.,  1956, gv. 63. 
815 ix. SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 129. 
816 Герцензон  А. А., Уголовное    право. Часть общая. М., 1948, gv. 270. 
817 ix. SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 129. 
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amrigad Cven saSualeba gveZleva gavakeTod daskvna, rom  sabWoTa 
periodis sisxlis samarTli ar uaryofs aucilebeli mogeriebis 
ganxorcielebas, rodesac Tavis gadarCena sxva gziTac SeiZleboda anu 
imdroindeli kanonmdebeli ar akisrebs momgeriebels ukan daxevis 
movaleobas.Aam poziciaze dgas dRevandeli qarTuli sisxlis 
samarTalic.  

kanonis Tanaxmad, aucilebeli mogeriebis, e.i. Tavdamsxmelis 
dazianebis ufleba adamians aqvs maSinac, roca mas sxva gziTac 
SeuZlia “Tavidan aicilos xelyofa”. magaliTad, momgeriebels aqvs 
SesaZlebloba, rom gaiqces da amiT aicilos xelyofa. marTalia, mas 
SeuZlia ase moiqces, es misi uflebaa, magram ara valdebuleba. 
momgeriebels gaqceva ar evaleba, jer erTi imitom, rom gaqceva ar 
aris garantia Tavdamsxmelisagan Tavis daRwevisa; gaqceuli SeiZleba 
waiqces an ver ajobos sirbilSi Tavdamsxmels da  sxv.  

meorec is, rom Tavdasxma tipurad danaSaulia. Aamitom 
momgerieblisaTvis gaqcevis valdebulebis dakisreba xels uwyobs 
damnaSaves. roca damnaSavem icis, rom adgilzeve gauswordebian, es 
akavebs mas da danaSaulis Cadenis stimuls ukargavs.  

momgeriebels ar evaleba ara marto gaqceva, aramed sxvisaTvis 
daxmarebis Txovna. Aadamians ufleba aqvs, daazianos Tavdamsxmeli 
maSinac, roca SeuZlia “saSvelad mouxmos sxvas”.818  

saqarTvelos sisxlis samarTlis kodeqsi pirs aucilebeli 
mogeriebis uflebas ar uspobs im SemTxvevaSic, roca mas SeuZlia 
gaqceviT an sxva misi pirovnuli Rirsebis damamcirebeli qceviT 
Tavidan aicilos xelyofa an saSvelad mouxmos sxvas. Kkanoni ar 
avaldebulebs marTlzomierad moqmed pirs, rom dauTmos 
marTlwesrigis xelmyofs.819 

Tanamedrive qarTul sisxlis samarTalSi erTmniSvnelovnad 
damkvidrebuli poziciisagan gansxvavebiT, romlic momgeriebels ukan 
daxevis movaleobas ar akisrebs, anglo-amerikuli sisxlis samarTali 
dasmul SekiTxvas ukan daxevis savaldebuloba-arasavaldebulobis 
Sesaxeb sxvadasxvagvarad pasuxobs da  am problemaze sabolood 
naTeli warmodgenis Seqmnis saSualebas ar gvaZlevs.  

$ 2. Uukan daxevis wesi aucilebeli mogeriebisas da misi 
moqmedebis areali anglo-amerikul samarTalSi 

is sakiTxi, romelic albaT yvelaze mwvave debatebs iwvevs 
aucilebeli mogeriebis uflebis gamoyenebasTan mimarTebiT anglo-
amerikul samarTalSi, SedarebiT martivi SekiTxvis saxiT gamoixateba: 

                         
818 gamyreliZe o., dasax. naSr.,  Tb., 2005, gv. 221.  
819 turava m., dasax. naSr., Tb., 2008, gv. 202. 
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evaleba Tu ara momgeriebels, zogierTi gamonaklisis garda, ukan 
daxeva, vidre sasikvdilo Zalas gamoiyenebs?820  

i. kantis mixedviT, ukandaxeva uaryofs aucilebel mogeriebas da 
warmoadgens masze uaris Tqmas. Sesabamisad, braldebuls ar 
moeTxoveba ukan daxeva.821 

I. ukandaxevis wesis warmoSoba da ganviTareba inglisSi 

adre amtkicebdnen, rom saerTo samarTali momgeriebels akisrebda 
ukan daxevis movaleobas, vidre mas miecemoda Zalis gamoyenebis 
ufleba.822Ees “ukan daxevis” wesi, romelic arsebobda inglisSi,  
gulisxmobda, rom adamianma Tavidan ukan unda daixios da imwamsve ar 
unda gamoiyenos Zala Tavis dasacavad, Tu mas Tavs esxmian. Aaxla 
aseTi wesi ar arsebobs, iseve, rogorc ar arsebobs valdebuleba, 
damnaSavis Tavdasxmis SemTxvevaSi Tavs uSvelo gaqceviT. 
sasamarTloebma pasuxi unda miiRon or kiTxvaze: iyo Tu ara Zalis 
gamoyenebis aucilebloba  da xom ar iyo  zedmeti Zala gamoyenebuli? 
am kiTxvebze pasuxis miReba SeiZleba mxolod konkretuli saqmeebis 
yvela garemoebebis gaTvaliswinebiT, romlebic arsebobdnen realurad 
da rogoric warmoedgina TviT braldebuls. Aamitom, sasamarTlom, 
SeiZleba, miiCnios, rom Zalis gamoyeneba ar iyo gonivruli, imdenad, 
ramdenadac mocemul SemTxvevaSi ukan daxeva ufro gonivruli 
iqneboda, vidre darCena adgilze da winaaRmdegobis gaweva.823 

j. smiti da b. hogani aseve ganixilaven ukan daxevis movaleobis 
Temas. isini aRniSnaven, rom adre arsebobda teqnikuri wesebi ukan 
daxevis movaleobasTan dakavSirebiT, vidre momgeriebeli fizikur 
Zalas, an, yovel SemTxvevaSi, fatalur Zalas gamoiyenebda. es faqtori 
axla mxedvelobaSi miiReba mxolod imis gasarkvevad, iyo Tu ara 
saWiro Zalis gamoyeneba da iyo Tu ara es Zala gonivruli. Tu 
erTaderTi gonivruli arCevani aris ukan daxeva, maSin warmoCindeba, 
rom adgilze darCena da brZola warmoadgens aragonivrul Zalas. 
miuxedavad amisa, ar arsebobs samarTlis norma, romlis mixedviTac 
piri, romelzec Tavdasxma ganaxorcielda, unda gaiqces, Tu mas es 
SeuZlia.824 maT magaliTad mohyavT vinme d., romlis  mier imis Cveneba, 
rom mas ar undoda SebrZoleba, udavod saukeTeso mtkicebulebaa 
imisa, rom is moqmedebda gonivrulad da keTilsindisierad, 
aucilebeli mogeriebis mizniT, magram es mxolod d.-s mxridan 
konfliqtis mSvidobiani gziT mogvarebis survilze miuTiTebs da 
sxvas arafers niSnavs.Ppirma, SeiZleba, zogierT SemTxvevaSi imoqmedos 

                         
820 Kadish Sanford H.,  Encyclopedia of Crime and Justice, t.3 (The Free Press, 1993), gv.  948. 
821 Kremnitzer Mordechai and Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv. 16. 
822 Allen  Michael J.,Ddasax. naSr.,  OXFORD University Press , Six edition,  2001, gv.  198.  
823 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003, gv. 54-55.  
824  Smith John and Hogan Brian, dasax. naSr.,  Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996, gv. 264. 
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dayovnebis, Tavis daZvrenis an ukandaxevis gareSe, da mas mainc kargi 
dacva eqneba.825 

saqmeSi Bird826, saapelacio sasamarTlom mkafiod ganmarta, rom 
ukan daxevis moTxovna ar arsebobda, aramed es iyo mxolod erTi 
faqtori Zalis gamoyenebis saWiroebisa da gonivrulobis 
Sesafaseblad. lordma leinma miuTiTa Semdegi: “Tu damtkicda, rom 
momgeriebeli Tavad axorcielebda Tavdaxmas, SurisZiebas an 
angariSsworebas, maSin qmedeba aucilebel mogeriebad ver 
dakvalificirdeba, xolo Tu naCvenebi iqneba, rom momgeriebeli ecada 
an gaqcevas, an ukan daxevas, an brZolis gadadebas, es aris saukeTeso 
gza im varaudis gasabaTileblad, rom momgeriebeli ar cdilobda 
Tavdasxmas, SurisZiebas an angariSsworebas. Tumca aseTi ukan daxeva 
ar aris erTaderTi saSualeba aucilebeli mogeriebisas.” rom 
arsebobdes ukandaxevis movaleoba, momgeriebels arasdros eqneba 
prevenciuli Zalis gamoyenebis ufleba. amis msgavsad, pirs ar evaleba, 
Tavi Seikavos iseT adgilas wasvlisagan, sadac mas kanonierad 
SeuZlia imyofebodes, Tu man icis, rom mosalodnelia masze 
ganxorcieldes Tavdasxma.827 gansxvaveba unda gakeTdes im SemTxvevas, 
roca piri axorcielebs marTlzomier qmedebas (magram 
ganxorcielebis procesSi mis mimarT SeiZleba ganxorcieldes 
Zaladoba), da ganzrax Tavdasxmis provocirebas Soris. meore 
situaciaSi piri aucilebeli mogeriebiT Tavs ver imarTlebs.828 
 Uukan daxevis valdebulebis gaanalizebisas si. klarksoni da h. 
kitingi fiqroben, rom SesaZlebelia imis mtkiceba, rom vidre 
arsebobs Tavdamsxmelisgan gaqcevis SesaZlebloba, Zalis gamoyeneba 
iqneba aragonivruli da usargeblo.  

                        

j. beali “sicocxlisaTvis safrTxis Semqmneli Tavdasxmisgan 
ukandaxevaSi”,829miuTiTebs: 

“is sasamarTloebi, romlebic ar cnoben ukan daxevis movaleobas, 
rogorc Cven vnaxeT, yvelaze ufro xSirad or arguments efuZnebian, -  
rom Tavdamsxmeli veravis aiZulebs, uari Tqvas Tavis uflebebze, da 
aravin SeiZleba vaiZuloT, Seeguos sircxvils, saxelis gatexvas, 
romelic gamowveuli iqneba mSiSruli ukan daxeviT. pirvel 
argumentTan dakavSirebiT, unda aRiniSnos, rom kanoni, rogorc wesi, 
adamianebs ar aZlevs uflebiT sargeblobis garantias, aramed is 
aRadgens darRveul uflebebs.  

rac Seexeba saxelsa da pativze dafuZnebul arguments, amaze 
pasuxis gacema ufro Znelia. is grZnoba, romelic am arguments 

 
825 es midgoma  mowonebul iqna saapelacio sasamarTlos mier saqmeSi Bird [1985] 2 All ER 
513 gv. 516.  
826 Bird, [1985] 1. W.L.R. 816; 
827 ix. saqme Field [1972] Crim. LR 435. 
828ix. saqme Browne [1973] NI 96; Allen Michael J., dasax. naSr.,  OXFORD University Press , Sixth 
Edition,  2001, gv. 198-199. 
829 16 Harv. L. Rev. 1903, 567 – 580-582 
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amyarebs, kanonze maRla dgas. es aris is grZnoba, romlis gamoc xdeba 
dueli, omebi, linCis wesiT gasamarTlebani. es aris is grZnoba, 
romelic nafic msajulebs aiZulebs gaamarTlon colis sayvarlis 
mkvleli, grZnoba, romelic WeSmarit mamakacs aiZulebs, moklas 
sakuTari qaliSvilis moZalade. Cven gamoviareT duelebis epoqa, 
vgmobT omebsa da linCis wesiT gasamarTlebas. es imis gamo xdeba, rom 
civilizaciis da kulturis winsvlam migviyvana Cveni grZnobebis 
gakontrolebamde. yvela es SemTxveva gvaiZulebs, vifiqroT, rom 
sapasuxo moqmedeba ufro saSinelia, vidre Tavad Tavdapirveli 
safrTxe. swored amasTan gvaqvs saqme, rodesac xdeba adamianis 
mkvleloba samarcxvino laqis moSorebis mizniT. WeSmaritad 
saxelovani mamakaci, romelsac daxvewili da maRali grnobebi gaaCnia, 
albaT, yovelTvis inanebs ukan daxevas, romelic SiSs aCvenebs, magram 
is aTjer ufro metad inanebs, rodesac konfliqtis gavlis Semdeg mis 
xelebze aRmoCndeba adamianis sisxli. udavod zizRs iwvevs ukan 
daxeva, magram aTjer ufro met zizRs iwvevs mkvleloba. . . “830      

inglisur samarTalSi adre arsebobda sakmaod mkacri wesi, 
romlis mixedviTac “kedlisken ukan daxeva” savaldebulo iyo 
eqstremaluri Zalis gamoyenebamde. amis Semdeg es wesi 
mniSvnelovanwilad gaumjobesda. igi saqmeSi Julien831 Semdegnairad 
Camoyalibda: 

 “rogorc Cven gvesmis, samarTali ar moiTxovs imas, rom safrTxis 
qveS myofma pirma aikrifos guda-nabadi da myisierad gaiqces. magram 
man Tavisi qmedebiT unda aCvenos, rom ar surs SebrZoleba. man unda 
aCvenos, rom SeuZlia drois gayvana da situaciidan gamosvla, aseve 
Tundac garkveuli fizikuri ukan daxevac. swored es aris 
aucilebeli mogeriebis, rogorc gamamarTlebeli garemoebis, 
maxasiaTebeli Tviseba, imis miuxedavad, saqme exeba mkvlelobis 
braldebas, Tu raime ufro naklebad mZime braldebas.”832 

 saqmeSi McInnes,833 es wesi ganmtkicebulia, rogorc samarTlis 
swori formulireba, magram mosamarTle Ee. devidma daamata, rom ukan 
daxevaze uaris Tqma aris erT-erTi faqtori, romelic mxedvelobaSi 
unda iqnas miRebuli, raTa ganvsazRvroT, ramdenad gonivrulia 
momgerieblis qmedeba. es midgoma ganmtkicda saqmeSi Bird,834 da aseve 
aisaxa 1993 sisxlis samarTlis kanonproeqtis 28 (8) muxlSi.835 

                         
830 Clarkson C. M.V. and  Keating  H.M.,  dasax. naSr., Fourth Edition. London, Sweet and Maxwell, 1998 
gv.   314. 
831 Julien (1969) 53 Cr. App. R. 407-411. 
832 ix. Clarkson C. M.V. and  Keating H.M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 
1998 gv. 315. 
833McInnes (1971) 55 Cr. App.R.551; ix.Clarkson C. M.V. and Keating H.M., dasax. naSr., Fourth Edition, 
London, Sweet and Maxwell, 1998 gv. 315. 
834 Bird, [1985] 1 W. L. R. 816; ix.Clarkson C. M.V. and  Keating H.M., dasax. naSr., Fourth Edition, 
London, Sweet and Maxwell, 1998 gv. 315. 
835 Law Com. No. 218, cl. 29(4). 
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“is faqti, rom pirs hqonda ukan daxevis SesaZlebloba Zalis 
gamoyenebis win, sxva mtkicebulebebTan erTad mxedvelobaSi unda iqnas 
miRebuli mogeriebisas gamoyenebuli Zalis gonivrulobis 
gansazRvrisas.836 Tumca, miuxedavad imisa, rom es aris mxedvelobaSi 
misaRebi mxolod erTi faqtori, aseTma midgomam SesaZlebelia, 
uaryofiTi gavlena moaxdinos im qalebis statusze, romlebic ar 
gaeqcnen partnioris mier ganmeorebad Zaladobas da Tavs imarTleben 
aucilebeli mogeriebiT.837   

sworni arian zemoaRniSnuli avtorebi, roca Tvlian, rom im 
faqtoris gaTvaliswineba aucilebeli mogeriebisas gamoyenebuli 
Zalis mizanSewonilobis gansazRvraSi, rom pirs Zalis gamoyenebamde 
hqonda ukan daxevis Sansi, SesaZloa, uaryofiTad aisaxos “Zaladobis 
msxverpli qalebis” saqmeebze da isini ver gamarTldnen imis gamo, rom 
aucilebeli mogeriebis uflebiT Zalis mimarTvamde, ar Seecadnen 
TavianTi meuRleebisagan Tavis daRwevas.       

katerin o, donovani, naSromSi “Zaladobis msxverpli qalebi, 
romlebic Cadian mkvlelobas”,838 aRniSnavs: “imis miuxedavad, rom ukan 
daxevis movaleoba aRar arsebobs, es SesaZlebelia, mainc 
mizanSewonil reaqciad ganvixiloT. gangrZobadi ojaxuri Zaladobis 
konteqstSi, sakiTxi sakmaod sxvagvarad gamoiyureba. SesaZlebelia, 
qals warsulSi hqondes ukan daxevis mravaljeradi gamocdileba, 
romelmac ar gaamarTla. sakiTxis Sesafaseblad mxedvelobaSi unda 
iqnas miRebuli  pirebs Soris adre arsebuli urTierTobebi, is faqti, 
rom ar arsebobs usafrTxo adgili, sadac wasvla SeiZleba, ojaxuri 
da piradi cxovreba, bavSvebis faqtori. bavSvebis gareSe ojaxidan 
wasvla sakmaod SemaSinebeli perspeqtivaa. aseve qalebis 
gamocdilebani avlens emociur kavSirebs moZaladesTan, rac aZnelebs 
wasvlas. samarTalma mxedvelobaSi unda miiRos, rom bevri qalisaTvis 
meore adamianTan kavSiri Zalian mniSvnelovania. sxva sityvebiT, 
urTierTobebis qaluri xedva iseve unda iqnas mxedvelobaSi miRebuli, 
rogorc mamakacuri”.839 

 II.  gulisxmobs Tu ara ukan daxeva aSS-Si  sasikvdilo Zalis 
gamoyenebisTvis Tavis aridebas  da ramdenad moiTxoveba igi 

arsebiTad, aseTive arsis mqone, magram SedarebiT gansxavebul 
sakanonmdeblo asaxvas vxvdebiT ukan daxevis movaleobis sakiTxTan 
dakavSirebiT aSS-is kanonmdeblobaSi.  

                         
836 Law Com. No. 218, cl. 29(4). 
837 Clarkson C. M.V. and  Keating  H.M., dasax. naSr.,  Fourth Edition, London, Sweet and Maxwell, 1998 
gv. 315.  
838 O’ Donovan Katherine, Defences for Battered Women Who kill,  (1991) 18 J.L. and Soc. 219, 222, 235. 
839 Clarkson C. M.V. and Keating H.M., dasax. naSr., Fourth Edition, London, Sweet and Maxwell, 1998, 
gv. 315.  
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amerikis SeerTebul Statebis sisxlis samarTlebriv doqtrinaSi 
uTanxmoebaa im sakiTxis irgvliv, evaleba Tu ara momgeriebels ukan 
daxeva garkveul garemoebebSi, vidre sasikvdilo Zalas gamoiyenebs.840 

is, Tu ras efuZneba ukan daxevis movaleoba, yovel SemTxvevaSi 
nawilobriv, ar aris Zneli asaxsneli. es movaleoba efuZneba im 
mosazrebas, rom adamianis sicocxle, Tundac Tavdamsxmelisa 
sakmarisad mniSvnelovani Rirebulebaa imisaTvis, rom mis gadasarCenad 
davTmoT iseTi naklebad mniSvnelovani interesi, rogoric aris 
sakuTar niadagze darCena. 

ukan daxevis movaleobis mowinaaRmdegeebi amtkiceben, rom Tundac 
zogierT SemTxvevaSi, muqaris qveS myofi piris iZuleba, ukan daixios 
an misi dasja ukan dauxevlobisaTvis, mZime Seuracxyofas ayenebs 
pirovnul Rirsebas, rac Tavidan unda iqnas acilebuli.841 

meores mxriv, amasTanave, dgeba Zalis gamoyenebis sakiTxi, 
miTumetes sasikvdilo Zalis gamoyenebisa, Tu SesaZloa, rom is, 
Tavidan iqnas acilebuli, Tuki momgeriebeli daixevs ukan.  

rogorc mimdinare naSromSi ukve iyo aRniSnuli, mogeriebis 
mdgomareobaSi myof pirs, ar SeuZlia, gamoiyenos meti Zala, vidre 
gonivrulad warmosadgenia, da saWiroa, rom ar iqnas daSvebuli 
mosalodneli zianis miyeneba. Mmagram, Tu arsebobs SesaZlebloba, 
saerTod Tavi aaridos zianis miyenebas, valdebulia Tu ara 
Tavdasxmis obieqti, rom man ukan daixios? Aam sakiTxTan mimarTebaSi 
ori pozicia arsebobs. erTi mdgomareobs imaSi, rom SeZlebisdagvarad 
unda gaveqceT adamianisaTvis sicocxlis mospobas an, Tundac, 
sxeulis dazianebis miyenebas. meore pozicia mdgomareobs imaSi, rom 
ar SeiZleba, aiZulo xelyofis msxverpli, moiqces rogorc mxdali im 
situacuaSi, romelic misi brali ar yofila. sazogadod, miRebulia 
aseTi TvalTaxedva: mas, visac Tavs esxmian, ar unda dauTmos da ar 
unda gaiqces, Tu mas SeuZlia es gaakeTos sakuTari Tavis mimarT 
safrTxis Seqmnis gareSe, im pirobiT, rom mas ganzraxuli aqvs 
gamoiyenos arasasikvdilo fizikuri Zala.  

aSS-is rogorc mTel rig StatebSi, aseve federalur doneze 
moqmedebs kanonmdeblobaSi da sasamarTlo gadawyvetilebebSi842 
damkvidrebuli wesebi imis Tobaze, rom momgeriebels SeuZlia, ukan 
daxevis saSualebis qonis SemTxvevaSic ki,  mainc gamoiyenos 
sasikvdilo Zala Tavdamsxmelis mimarT, Tu is gonivrulad Tvlis, 
rom Tavdamsxmeli mas miayenebs sxeulis mZime dazianebas an moklavs. 

sxva StatebSi (magaliTad niu iorkis an pensilvaniis ssk), 

rogorc Cans, sisxlis samarTlis modeluri kodeqsis zegavleniT, 

moqmedebs ufro mkacri wesi: pirma SeiZleba, gamoiyenos sasikvdilo 

                         
840  Kadish  Sanford H., Encyclopedia of Crime and Justice,  t. 3 (The Free Press, 1993), gv.  947. 
841 iqve,  gv. 948-949. 
842 ix. magaliTad: Brown  V. United States, 256 U.S. 335, 41 S. Ct. 501,  65 L. Ed. 961. (1921); People V. 
Gonzales, 71 Cal. 569 12 gv.783 (1887). 
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Zala, Tu mas ar hqonda ukandaxevis saSualeba da aqedan gamomdinare,  

saSualeba - Tavidan aecilebina sikvdili an sxeulis mZime dazianeba. 

magram am wesebidanac arsebobs gamonaklisi. Ppirveli, adamianma ukan 

ar unda daixios sakuTari saxlidan, im SemTxvevis garda, roca is 

Tavad aris pirvelwamomwyebi agresori, rogorc, magaliTad amas niu 

iorkis ssk. iTvaliswinebs.843 meorec, ukan ar unda daixios Tavis 

movaleobis Semsrulebelma policielma da pirma, romelic mas uwevs 

daxmarebas. 844 

s. kadiSis avtorobiT gamocemuli enciklopedia aseve mimoixilavs 

ukan daxevis tradiciul wess da aRniSnavs, rom aRniSnuli wesi 

moicavs erT mkafio gamonakliss, romelic sakuTar sacxovrebelSi – 

“cixesimagreSi” piris Tavdasxmas exeba. piri, romelsac Tavs esxmian 

sakuTar sacxovrebelSi, ar aris valdebuli  ukan daixios 

sasikvdilo Zalis gamoyenebamde, Tundac arsebobdes amis usafrTxo 

SesaZlebloba. Tanamedrove samarTlis ganviTarebis Sedegad wamoiWra 

mniSvnelovani sakiTxi: ras moicavs es gamonaklisi? albaT yvelaze 

xSiri SekiTxva ukavSirdeba imas, Tu ramdenad vrceldeba es 

gamonaklisi momgerieblis ofisze. sasamarTloebis umravlesobam 

“cixesimagris” wesi gaavrcela ofisis teritoriaze, im mosazrebaze 

dayrdnobiT, rom piris Rirseba erTnairad ilaxeba imis miuxedavad, 

mas ofisidan gaaZeveben Tu saxlidan. magram ismis SekiTxva: rodesac 

pirs sacxovrebeli saxlis zRurblTan Seuteven, unda moeTxovos Tu 

ara mas saxlSi Tavis Sefareba? saqmeSi  State v. Bonano,845 sasamarTlom 

daadgina, rom am SemTxvevaSi ukan daxevis movaleoba ar arsebobda, 

vinaidan zRurbli da msgavsi teritoria eqceoda piris sacxovreblis 

koncefciaSi. Tumca, dRevandeli sacxovrebeli binebi ufro met 

sirTuleebs warmoSobs. kerZod, gaurkvevelia, Tu pirs Seuteven binis 

derefanSi, unda Seafaros Tu ara man Tavi sakuTar binas. saqmeSi 

Commonwealth v. Daniels,846sasamarTlom xmaTa gayofiT daadgina, rom am 

SemTxvevaSi ukan daxeva ar iyo savaldebulo.847 

am enciklopediisave mixedviT zogierTi Statis kanonmdeblobaSi 

Cadebulia usafrTxo ukan daxevis moTxovna. im StatebSi, sadac 

samarTali moiTxovs ukan daxevas, es movaleoba moqmedebs mxolod 

maSin, roca momgeriebels aqvs usafrTxo ukan daxevis SesaZlebloba. 

                         
843 zogierT StatSi, magaliTad, aiovaSi,Aaseve ar arsebobs ukan daxevis movaleoba 
biznesis warmoebis adgilidan.  
844 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003, gv. 160. 
845 State v. Bonano,  59. N. J. 515, 284 A. 2d 345(1971). 
846 Commonwealth v. Daniels 451 Pa.163, 301 A. 2d 841(1973). 
847 Kadish  Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 949. 
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saqmeSi  Commonwealth v. Eberle848  braldebis mxares daekisra movaleoba, 

daemtkicebina, rom momgeriebels hqonda usafrTxo ukan daxevis 

SesaZlebloba. eberlim daniT mokla mTvral mdgomareobaSi myofi 

piri, romelic mas Tavs daesxa. warmodgenili mtkicebulebiT naCvenebi 

iqna, rom imisTvis, rom momgeriebels oTaxis karebamde mieRwia, kuTxe 

unda Semoevlo. bina iyo areuli da momgeriebelsa da kars Soris 

sxvadasxva nivTebi imyofebodnen. aseve ar iyo imis aSkara niSnebi, rom 

kari ar iyo Carazuli da advilad SeiZleboda misi gaReba siCqareSi, 

aseve ar arsebobda imis mtkicebuleba rom, derefanSi gaqcevis 

SemTxvevaSi eberli usafrTxo mdgomareobaSi iqneboda. am 

mosazrebebidan gamomdinare da aseve im faqtis gaTvaliswinebiT, rom 

momgeriebels, zogadad, ekisreboda ukan daxevis valdebuleba, 

sasamarTlom daaskvna, rom braldebis mxarem ver daamtkica, rom 

arsebobda usafrTxo ukan daxevis SesaZlebloba.849 

imis miuxedavad, rom ukan daxevis valdebuleba amerikis Statebis 

umciresobaSi moqmedebs, ukan daxevis moTxovnam mniSvnelovani 

mxardaWera moipova 1962 wlis modelur sisxlis samarTlis kodeqsis 

3.04 muxlis meore nawilis (b) (II) punqtSi misi savaldebulobis 

aRiarebiT. aucilebeli mogeriebis Tanamedrove sakanonmdeblo 

formulirebani gansxvavdebian erTmaneTisagan. zog SemTxvevaSi ukan 

daxevis movaleoba mocemulia kanonSi, zogjer ara. inglisurma 

sasamarTloebma daadgines, rom piris mier ukan daxevaze uaris Tqma, 

sasikvdilo Tu arasasikvdilo Zalis gamoyenebamde, sxva faqtorebTan 

erTad mxedvelobaSi iqneboda miRebuli imis gansasazRvrad, iyo Tu 

ara Zalis gamoyeneba gonivruli mocemul situaciaSi.850 Sesabamisad, 

sakiTxi amgvarad ismeba nafic msajulTa winaSe, rogorc mkvlelobis, 

aseve Tavdasxmis saqmeebSi.851 

sisxlis samarTlis modeluri kodeqsis mcdelobis miuxedavad, 

gaecocxlebina tradiciulad umciresobis midgoma, ukan daxevis 

movaleoba dakninebas ganicdis. miuxedavad imisa, rom sazogadoeba 

meti mgrZnobiarobiT ekideba adamianis sicocxles da naklebi 

simpaTiiT sasamarTlosgare garCevebs konfliqtebis gadaWris mizniT, 

amave dros, ufro meti ndoba cxaddeba nafic msajulebis mimarT da 

aris tendencia, rom Semcirdes mouqneli wesebis raodenoba, romlebic 

asusteben nafic msajulTa diskrecias. ufro savaraudoa, rom 

                         
848 Commonwealth v. Eberle 474 Pa. 548, 379 A. 2d 90 (1977). 
849 Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3. (The Free Press, 1993), gv. 949. 
850ix. saqme Regina v. McInnes [1971] 1  W.L. R.  1600 (C.A). 
851ix. saqme Regina v. Julien (1969) 1  W.L. R.  839 (C. A);  Kadish Sanford H., Encyclopedia of Crime and 
Justice. t. 3 (The Free Press, 1993), gv. 949. 
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gaziarebuli iqneba inglisuri sasamarTloebis tendencia. ar 

iarsebebs absoluturi ukan daxevis movaleoba. Tumca, nafic 

msajulebs etyvian, rom momgerieblis mier ukan daxevis movaleobis 

gamouyenebloba mxedvelobaSi iqnes miRebuli mogeriebisas fataluri 

Zalis gamoyenebis gonivrulobis Sesafaseblad.852 

unda aRiniSnos isic, rom  zemoT ganxiluli, sxvadasxva StatSi 

moqmedi wesi imis Taobaze, rom gansazRvrul situaciaSi piri, 

romelic imyofeba mogeriebis pirobebSi, valdebulia, ukan daixios, 

xSirad gamoiyeneba sxva piris dacvasTan mimarTebaSic. magram, 

mocemuli wesi ver gamodgeba im SemTxvevaSi, roca sxva pirs ar 

SeuZlia ukan daxeva. 

mniSvnelovanwilad modeluri kodeqsis gavleniT es sakiTxi 

specialurad aris daregulirebuli calkeuli Statebis kodeqsebSi.853 

kerZod, pensilvaniis Statis  ssk-is  506 $ - is “b” punqtSi naTqvamia: 

qmedebis Camdeni, romelic valdebuli iqneboda, ukan daexia, Tu is 

icavda sakuTar Tavs, ar aris valdebuli, ukan daixios, Tu is icavs 

sxva pirs da Tu man ar icis, rom amiT mas SeuZlia, uzrunvelyos sxva 

piris usafrTxoeba; Tu es sxva piri iqneboda valdebuli, ukan daexia, 

maSin qmedebis Camdeni valdebulia, Seecados aRuZras mas survili, 

moiqces ase, Tu man icis, rom amiT mas SeuZlia, miaRwios srul 

usafrTxoebas; da bolos: arc qmedebis Camdeni, arc sxva piri, ar 

arian valdebulni, ukan daixion Tavisi sacxovrisidan an sxva piris 

samuSao adgilidan metwilad iseve, rogorc ar aris valdebuli ukan 

daxevisa sakuTari samuSao adgilidan.854  

saboloo jamSi, amerikis SeerTebul StatebSi sadavo rCeba 

sakiTxi, piris mier ukan daxevis SesaZlebelobis gamouyeneblobas 

unda mieqces Tu ara specialuri yuradreba.855 

III.  ukandaxevis movaleoba Sotlandiur sisxlis samarTalSi 

ukan daxevis movaleobis inglissa da aSS-Si miRebul wesebTan 

SedarebiT met-naklebi sxvaobiT xasiaTdeba aRniSnuli sakiTxi 

Sotlandiur sisxlis samarTalSi. 

hiumi pozitiurad afasebs damnaSavis mogeriebis institutis 

arsebobas Sotlandiur sisxlis samarTalSi da srulad mimoixilavs 

                         
852 Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3. (The Free Press, 1993), gv. 949. 
853 magaliTad, nebraskas ($ 28-1410), havais ($ 703-305) da niu jersis (2C:3-5) ssk-ebiT.  
854es wesebi TiTqmis sityva-sityviT gadmoicema sisxlis samarTlis modeluri 
kodeqsis 3.05 muxlis me-2 p.-Si; ix.  Козочкин И. Д., dasax. naSr.,  Омега-Л.  2003, gv. 164-165.  
855 Kadish Sanford H., Encyclopedia of Crime and Justice,  t 3 (The Free Press, 1993), gv. 952.  
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mas.856 is Tvlis, rom kanoni ara mxolod nebas aZlevs, aramed 

axalisebs momgeriebels, rom Tavdamsxmeli moklas. hiums magaliTad 

mohyavs is piri, romelic TavisTvis dgas gzaze da am dros viRac 

daniT Tavs daesxmeba an pistolets esvris.857 aseT pirovnebas, 

romelic Tavisufalia yovelgvari gakicxvisgan, ar evaleba, gaqceva 

scados, aramed mas aqvs ufleba, maSinve daicvas Tavi, raTa 

Tavdamsxmels ar hqondes masze upiratesoba da Sekavebul iqnas 

danaSaulebrivi miznis ganxorcielebis procesSi. hiumis mixedviT, 

Tavdamcvelma sakmarisia daamtkicos, rom is moqmedebda mxolod 

sakuTari Tavis dasacavad, igi ar gamtyundeba arc im SemTxvevaSi, Tu 

igi Tavs ar uSvelida gaqceviT.  magram es wesebi gansxvavdeba im 

wesebisagan, romlebic, hiumis mixedviT, moqmedeben CxubSi Cadenili 

mogeriebisas.858 Cxubis dros braldebuli Tu ukan ar daixevs, 

rodesac amis usafrTxo SesaZlebloba arsebobs, is ver gamarTldeba. 

Tu is mainc gamarTlda, maSin es SemTxveva ar gansxvavdeba 

aucilebeli mogeriebis klasikuri magaliTisgan. xolo Tu es ori 

SemTxveva erTmaneTisgan ar gansxvavdeba, maSin ismeba SekiTxva, Tu 

romeli wesebi moqmedebs: mkacri wesebi, romlebic aregulireben 

Cxubis SemTxvevas, Tu naklebad mkacri wesebi, romlebic aregulireben 

klasikur mogeriebas damnaSavis winaaRmdeg. hiumis mier moyvanili 

magaliTebidan Cans, rom mkacri wesebi unda moqmedebdnen yvela 

situaciaSi. rogorc Cans, aucilebeli mogeriebis klasikur magaliTze 

msjelobisas hiumi gatacebuli iyo Tavisi simpaTiiT udanaSaulo 

momgerieblis mimarT. Tavis mosazrebebSi Hhiumi msjelobs wesze, 

romlis mixedviTac, momgerieblis mier Tavdamsxmelis mkvleloba ver 

gamarTldeba, Tu gaqceviT Tavis Svela iyo SesaZlebeli, rac  

aucilebeli mogeriebis erT-erT princips warmoadgens. “magaliTad, is, 

visac Tavs daesxnen dRis ganmavlobaSi, quCaSi, sadac mas SeuZlia 

Tavis daZvrena da mimalva SemTxveviT gamvlelebs Soris, magram imis 

nacvlad, rom Tavi aaridos, is elodeba Tavdasxmas da zurgs ar 

aqcevs agresors, is ar moqmedebs aucilebeli mogeriebis 

mdgomareobaSi.”859 Sesabamisad, rogorc Cans, pirs, romelsac Tavs 

daesxnen Suagzaze, Ramis saaTebSi, aqvs aucilebeli mogeriebis 

ufleba, ara imitom, rom is sargeblobs bunebrivi uflebiT 

                         
856 Hume, i. 217- 222; ix. Gordon Gerald H., The Criminal Law of Scotland, Third Edition, W. Green, 
Edinburgh, 2001, gv. 314. 
857  Hume, i. 218; ix. iqve. 
858 Gordon Gerald  H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001, gv. 315. 
859 Hume, i. 226;ix. Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001, gv.318 
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gaanadguros sulmdabali damnaSave, aramed, ubralod, mas ar aqvs 

gaqcevis gonivruli SesaZlebloba.860  

sabolood, Sotlandiur sisxlis samarTalSi damkvidrebul 

wesebs Soris, romelTa mixedviTac SesaZlebelia adamianis sicocxlis 

xelyofis aucilebeli mogeriebis mdgomareobiT gamarTleba, erT-erTi 

garemoeba aris is, rom momgeriebels ar unda hqondes gaqcevis an ukan 

daxevis saSualeba.861 es wesi dRes TiTqmis yovelTvis moqmedebs, garda 

im SemTxvevebisa, roca samarTaldamcavi muSaki aRasrulebs kanons, 

Sesabamisad, dResdReobiT pirs, romelic danaSaulebrivi Tavdasxmis 

obieqti xdeba, ar aqvs ufleba, adgilze darCes da Tavi daicvas, Tu 

mas aqvs gaqcevis SesaZlebloba. es wesi, albaT, gamoricxavs 

aucilebel mogeriebas duelSi.862 gaqcevis an ukan daxevis 

SesaZlebloba iseTi unda iyos, romlis gamoyeneba moeTxoveba gonier 

adamians. pirovnebas ver waerTmeva aucilebeli mogeriebis ufleba 

imis gamo, rom man uari Tqva maRali fanjridan gadaxtomaze, Tundac 

fanjris qveS niadagi rbili iyos. 

Uukan daxevis winapirobebi iseTi unda iyos, rom Tavad 

momgeriebels safrTxe metad ar Seeqmnas. magaliTad, pirs ar evaleba 

Tavdamsxmels zurgi Seaqcios, Tu ar arsebobs imis safrTxe, rom 

zurgSi danas Caartyamen. rogorc hiumi ambobs, pirs evaleba ukan 

daxeva mxolod maSin, Tu igi Tavs ufro met safrTxeSi ar Caigdebs an 

mogeriebis kuTxiT arasaxarbielo mdgomareobaSi ar aRmoCndeba. anu 

mas ar evaleba gaiqces sibneleSi kibeebze an gasasvlelebiT, 

romlebsac Tavdamsxmeli ufro kargad icnobs.863  

am kuTxiT metad sainteresoa, aRiniSnos sasamarTlo ganaCeni 

saqmeze  R. v. Mc Innes:864„Cven viziarebT avstraliis sasamarTlos mier 

gamoTqmul mosazrebas, rom ukan daxevaze uaris Tqma aris mxolod 

erTi elementi, romelic mxedvelobaSi unda iqnes miRebuli 

momgerieblis qmedebis gonivrulobis Sesafaseblad.“ 

g. gordonis mosazrebiT, Tanamedrove samarTlis midgoma am 

sakiTxis mimarT kargad iqna gadmocemuli saqmeSi  Reg. v. Julien:865„Cven 
rogorc vfiqrobT, kanoni ar avalebs momgeriebels aikrifos guda-

                         
860 Gordon Gerald  H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001, gv. 318. 
861 Robi McAnally (1836) 1 swin. 210; Lord Mackenzie at 217; H.M. Advocate v. Kizileviezius, 1938 J. C. 60 
Lord Jamieson at 62; H.M. Advocate v. Doherty, 1954 J. C. I. Lord Keith at 5; Mcdonald, gv. 106; ix. Gordon 
Gerald  H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001 gv. 320. 
862 H.M. Advocate v. Doherty, 1954; Hume, i. 230;  ix. Gordon Gerald H., dasax. naSr., Third Edition, W. 
Green, Edinburgh, 2001, gv. 323. 
863 Hume, i. 229; ix. Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001, gv. 323. 
864 R.. v. Mc Innes[1971] 1 W.L.R. 1600, 1607 F-H. 
865 Reg. v. Julien[1969] 1 W.L.R.839,843. 
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nabadi da mohkurcxlos, magram aucilebelia, man Tavisi qmedebebiT 

aCvenos, rom ar surs Cxubi. man unda aCvenos, rom mzad aris, daTmos 

da ukan daixios, Tundac fizikurad. es yvelaferi aris aucilebeli 

mogeriebis elementi, romelic, Cveni azriT, vrceldeba rogorc 

mkvlelobis, aseve ufro naklebad mZime danaSaulebis saqmeebze.“866 

rogorc gamosakvlevi masalis analizi gviCvenebs, anglo-amerikul  

samarTlis sistemaSi damkvidrebuli ukan daxevis movaleoba TiTqmis 

erTsadaimave sawyisebzea agebuli da erTgvarovnad ganixileba 

Sotlandiis, inglisis da aSS-is sisxlis samarTalSi.  

aSS-i aucilebeli mogeriebisas ukan daxevis movaleobis sakiTxi 

sxvadasxva StatSi sxvadasxvagvarad aris gadawyvetili da raime 

erTmniSvnelovani da mkacrad formulirebuli wesis saxiT 

warmodgenili ar aris.Aaseve ingliSi, Cvens mier Seswavlili masalebi 

ar gvaZlevs imis safuZvels, CavTvaloT, rom adreuli periodis 

inglisSi arsebuli wesi “ukan daxevisa” sabolood gauqmda da arc 

misgan nawarmoebi wesebi dautovebia. inglisSi, rogorc sarwmunoa, 

SeiZleba aRniSnuli wesi erTmniSvnelovnad aRar moqmedebs, magram 

ukan daxevaze uaris Tqma da konfliqtisaTvis Zalis gamoyenebis 

gareSe Tavis daRweva  aris mniSvnelovani faqtori, romelsac 

iTvaliswineben ingliseli mosamarTleebi, raTa gansajon, ramdenad 

gonivruli iyo  momgerieblis moqmedeba.  

aq, Cemi azriT, analitikuri TvalsazrisiT, aucileblad unda 

aRvniSnoT is aSkara sxvaoba, romelic gamoikveTa Seswavlil anglo-

amerikul sistemaSi arsebul ukan daxevis movaleobasa da qarTul 

ssk-Si Cadebul debulebas Soris, romlis mixedviTac: “aucilebeli 

mogeriebis ufleba pirs aqvs imis miuxedavad, SeuZlia Tu ara mas 

Tavidan aicilos xelyofa an saSvelad mouxmos sxvas.“ kerZod, Tu 

inglisuri da amerikuli sisxlis samarTali momgeriebels garkveul 

moTxovnebs uyenebs ukan daxevis wesTan dakavaSirebiT, rac imaSi 

gamoixateba, rom momgeriebels praqtikulad avaldebulebs 

mosalondeli safrTxis intensivobisa da mosamoqmedebeli zomebis 

Sefasebas iqamde, vidre igi gamoiyenebdes garkveul Zalas Tavis 

dasacavd, qarTul sisxlis samarTalSi, momgerieblis mxridan, Cven 

amgvari situaciis Sefasebis valdebulebas, TavdacvisaTvis saWiro 

zomebis gamoyenebaze, ver vxvdebiT.  

rogorc ukve aRiniSna, adre saerTo samarTali momgeriebels 

akisrebda ukan daxevis movaleobas, vidre mas miecemoda Zalis 

gamoyenebis ufleba. es ki imas gulisxmobda, rom adamianma Tavidan 

                         
866 Gordon Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh,  2001, gv, 323-324.  
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ukan unda daixios da imwamsve ar unda gamoiyenos Zala Tavis 

dasacavad. marTalia, Aaxla aseTi wesi aRar arsebobs, magram  

sasamarTloebi ara erTmniSvnelovnad miiCneven piris mier gamoyenebul 

Zalas kanonierad, aramed isini mainc axdenen piris qmedebis 

mizanSewonilebisa da sisworis gaaanalizebas da  Semowmebas ori 

SekiTxvis safuZvelze: iyo Tu ara Zalis gamoyeneba aucilebeli  da 

xom ar iyo gamoyenebuli saWiro Zalaze meti? aqedan gamomdinare, 

inglisurma sasamarTloebma SeiZleba isic miiCnion, rom Zalis 

gamoyeneba ar iyo gonivruli,  ramdenadac, mocemul SemTxvevaSi, ukan 

daxeva ufro gonivruli iqneboda, vidre darCena adgilze da 

TavdamsxmelisaTvis winaaRmdegobis gaweva. rogorc Cans, zogadi 

midgomis mixedviT, inglisuri sisxlis samarTlis mkvlevarebs ukan 

daxevis valdebulebis gaanalizebisas, SesaZleblad miaCniaT imis 

mtkiceba, rom vidre arsebobs Tavdamsxmelisgan gaqcevis 

SesaZlebloba, Zalis gamoyeneba aris aragonivruli da usargeblo. 

Tumca, am midgomisgan gansxvavebiT, aseve, arsebobs sxva mosazreba-

argumentebi, romlebic ar cnoben ukan daxevis movaleobas. maTi arsi 

imaSi mdgomareobs,  rom Tavdamsxmeli veravis aiZulebs, uari Tqvas 

Tavis uflebebze, anu uflebaze _ gamoiyenos aucilebeli mogeriebis 

ufleba. aravin SeiZleba vaiZuloT, Seeguos sircxvils, saxelis 

gatexvas, romelic gamowveuli iqneba laCruli qceviT anu 

ukandaxeviT. DdResdReobiT moqmedi inglisuri sisxlis samarTali ar 

moiTxovs momgerieblis myisierad gaqcevas. magram igi, Tavisi qmedebiT, 

mondomebuli unda iyos, rogorme Tavidan aicilos  TavdamsxmelTan 

SebrZoleba. man unda warmoaCinos, rom cdilobs drois gayvanas da 

situaciidan TavdamsxmelTan Seutakeblad gamosvlas. aseve, igi unda 

Seecados Tundac garkveul fizikur ukan daxevasac. inglisel 

samarTalSemoqmedebsa da samarTalSemfardeblebs swored es miaCniaT 

aucilebeli mogeriebis, rogorc gamamarTlebeli garemoebis, 

maxasiaTebel Tvisebad.  

arsebiTad, amave safuZvelze aris agebuli ukan daxevis 

movaleobis koncefciac aSS-is sisxlis samarTlis doqtrinaSic. 

Tumca, aqve unda aRiniSnos isic, rom am sakiTxis mimarT midgoma 

sxvadasxva StatebSi araerTgvarovania. sakiTxTan dakavSirebiT rom, 

Tu aris saSualeba momgeriebelma saerTod Tavi aaridos zianis 

miyenebas, valdebulia Tu ara igi, rom ukan daixios, aris ori 

mosazreba. pirvelis mixedviT, unda gaveqceT adamianis sicocxlis 

xelyofas da sxeulis dazianebasac ki. Mmeores mixedviT - ar SeiZleba 

iZulebuli gavxadoT pirovneba, moiqces mxdalad. rogorc aSS-is  

mTel rig StatebSi, aseve federalur kanonmdeblobaSi da sasamarTlo 
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praqtikaSi damkvidrebulia gansazRvruli wesebi imis Sesaxeb, rom 

Tavdasmcvels SeuZlia sasikvdilo Zalis gamoyeneba Tavdamsxmelis 

mimarT, Tundac mas  hqondes ukan daxevis saSualeba, Tuki is 

gonivrulad miiCnevs, rom Tavdamsxmeli mas miayenebs sxeulis mZime 

dazianebas an moklavs. zogierT StatSi, savaraudia, rom sisxlis 

samarTlis modeluri kodeqsis gavleniT, moqmedebs ramdenadme 

ganssxvavebuli wesi. kerZod,  pirma SeiZleba, gamoiyenos sasikvdilo 

Zala mxolod maSin,  Tu mas ar hqonda ukan daxevis saSualeba da, 

aqedan gamomdinare, aseve ar hqonda SesaZlebloba, Tavidan aecilebina 

sikvdili an sxeulis mZime dazianeba. Tumca, am wesebidanac arsebobs 

gamonaklisi. zogierTi Statis kanonmdeblobaSi Cadebulia usafrTxo 

ukan daxevis moTxovna.  im StatebSi, romlebSic samarTali moiTxovs 

ukan daxevas, es movaleoba moqmedebs mxolod maSin, roca 

momgeriebels aqvs usafrTxo ukan daxevis SesaZlebloba. imis 

miuxedavad, rom ukan daxevis valdebuleba aSS-is Statebis 

umciresobaSi moqmedebs, man mniSvnelovani mxardaWera moipova 1962 

wlis modelur sisxlis samarTlis kodeqsSi. aucilebeli mogeriebis 

Tanamedrove sakanonmdeblo formulirebani gansxvavdebian 

erTmaneTisagan. zog SemTxvevaSi ukan daxevis movaleoba mocemulia 

kanonSi, zogjer _ ara. modeluri ssk-is mcdelobis miuxedavad, ukan 

daxevis movaleoba regress ganicdis. savaraudoa, rom samomavlod ar 

iarsebebs absoluturi ukan daxevis movaleoba. Tumca, naficma 

msajulebma mxedvelobaSi unda miiRon momgerieblis mier ukan daxevis 

movaleobis gamouyenebloba mogeriebisas sasikvdilo Zalis 

gamoyenebis gonivrulobis Sesafaseblad. 

saboloo jamSi, SeiZleba iTqvas, rom, rogorc inglisis, aseve 

aSS-is sisxlis samarTalSi ukan daxevis movaleoba met-naklebad 

ganagrZobs arsebobas da, ZiriTadad, ukan daxevisa Tu Tavdamsxmelze 

Setevis ganxorcielebis saWiroebis Sefaseba mainc mosamarTlis 

Sexedulebis safuZvelze xdeba, momgerieblis mier ganxorcielebuli 

TavdacviTi qmedebidan gamomdinare. amas Cven garkveulwilad, 

SeiZleba, vuwodoT aucilebeli mogeriebis uflebis SezRudva 

ukandaxevis movaleobiT.  

QqarTuli sisxlis samarTali amgvar SezRudvas ar icnobs. 

piriqiT, SeiZleba isic iTqvas, rom CvenTan dacvis ufleba sakmaod 

farToa. saqarTvelos ssk-is 28-e muxlis meore nawili, ara Tu ar 

avaldebulebs pirs ukan daxevas, aramed, piriqiT, ufarTovebs mas 

Tavis dasacavad moqmedebis areals da aRWuravs mas mogeriebis 

uflebiT im SemTxvevaSic ki, Tu mas SeuZlia Tavidan aicilos es 

xelyofa an saSvelad mouxmos sxvas.  Cveni qveynis sisxlis samarTlis 

 255



kanonSi, anglo-amerikulisgan gansxvavebiT, ar aris Cadebuli 

valdebuleba imisa, rom momgeriebeli Seecados sxva gzebiT aicilos 

xelyofa, vidre TavdamsxmelisaTvis SeteviT. saqarTvelos ssk-is 28-e 

muxli arc situaciis Sefasebis da mis Sesabamisad moqmedebis 

moTxovnas ar uyenebs Tavdamcvels. aRniSnuli muxlis me-2 nawilis 

konstruqcia, Cemi azriT, unda gamomdinareobdes aucilebeli 

mogeriebis marTlzomierebis im pirobidan, rasac safrTxis 

imwuTieroba hqvia. AqarTul sisxlis samarTalSi arsebuli 

aucilebeli mogeriebis muxli isea konstruirebuli, rom igi, 

safrTxis myisierobas, rogorc aucilebeli mogeriebis erT-erT 

pirobas, gardauvlad iTavliswinebs. imwuTieroba ki aSkarad 

gamoricxavs imis SesaZleblobas, rom momgeriebels mieces dro imis 

gasarkvevad, rogor imoqmedos Tavis gadasarCenad _ gaqceviT uSvelos 

Tavs, Seutios Tavdamsxmels Tu sxvis gamoCenasa da daxmarebas 

daelodos. gamodis, rom qarTul sisxlis samarTalSi ararsebuli 

ukan daxevis wesi TviT aucilebeli mogeriebis arsidan 

gamomdinareobs da mogeriebis ufleba CvenTan sakmaod farToa.  

amgvarad, unda vivaraudoT, rom aucilebeli mogeriebis uflebis 

amgvari sifarTove qarTul sisxlis samarTalSi, ZiriTadad, qmedebis 

imwuTierobis pirobazea damyarebuli. Tumca, isic unda iTqvas, rom 

amave dros qarTul sisxlis samarTalSi, aucilebeli mogeriebis 

uflebis daviwrovebis TvalsazrisiT, moqmedebs imgvari mxedvelobaSi 

misaRebi faqtori, rogoric aris aucilebeli mogeriebis uflebis 

social–eTikuri SezRudvebi. miuxedavad aRniSnuli social-eTikuri 

SezRudvebis momentebisa, TviT qarTuli sisxlis samarTlis kanonis 

Sinaarsidan gamomdinare, mimaCnia, rom am uflebis sazRvrebi, mainc 

farToa. 

aucilebeli mogeriebis amgvar farTo xasiaTs ukavSirdeba kidev 

erTi sakiTxi, romelic, Cemi aziT, atarebs problemur xasiaTs da 

dakavSirebulia ara sisxlis samarTlis kanonTan, aramed qarTul 

samosamarTleo praqtikasa da samarTalSefardebis procesTan. rogorc 

Cans, sasamarTlo praqtikaSi aucilebeli mogeriebis uflebis 

sifarTove xSirad xarvezebis da uzustobebis mizezi xdeba qmedebis 

kvalifikaciisas. albaT, swored ukan daxevis movaleobis ararsebobiT 

aucilebeli mogeriebis uflebis  SeuzRudvelobasa da am kuTxiT 

uflebis farTo xasiaTs unda mivaweroT is gaubedaoba, qmedebis 

aucilebeli mogeriebis muxlis farglebSi dasakvalificireblad, rac 

sasamarTlo parqtikaSi SeiniSneba. kerZod, xSirad qarTveli 

mosamarTleebi, am uflebis farTo xasiaTidan gamomdinare, Cadenil 

TavdacviT aqts ver akvalificireben Sesabamisad, anu mogeriebiT 

 256



qmedebad, Cadenils aucilebeli mogeriebis mdgomareobasa da 

farglebSi, da miiCneven mas aucilebeli mogeriebis farglebis 

gadacilebad.867aseTi kvalifikacia ki, bunebrivia, momgeriebels 

uzRudavs aucilebeli mogeriebis im uflebas, rac mas kanonma 

daudgina da mianiWa da romlis gamoyeneba Tu gamouyenebloba misi 

sruli prerogativaa.  

daskvnis saxiT SeiZleba iTqvas, rom ganxiluli sakiTxisadmi  

midgoma anglo-saqsur samarTlis sistemaSi, rogorc vxedavT, 

gansxvavdeba qarTul sisxlis samarTalSi mkafiod Cadebuli 

debulebisagan, romelic sisxlis samarTlis kodeqsis Sesabamis 

muxlSia asaxuli da romlis mixedviTac, “aucilebeli mogeriebis 

ufleba pirs aqvs, imis miuxedavad, SeuZlia Tu ara mas, Tavidan 

aicilos xelyofa an saSvelad mouxmos sxvas.“  

aucilebeli mogeriebis dros, ukan daxevis problemis Seswavlam 

metad mniSvnelovani kvlevis Sedegebi gviCvena  qarTul sasamarTlo 

praqtikis sferoSi mwvaved dasmuli problematikis TvalsazrisiT.868 

aRsaniSnavia, rom am sakiTxis Sefasebas da mis Sesabamisad 

momgerieblis moqmedebas, ufro met yuradRebas anglo-amerikuli 

samarTlis sistemis qveynebis mosamarTleebi  uTmoben, vinaidan iq, 

piris pasuxismgeblobisgan gaTavisufleba_gauTavisufleblobis 

sakiTxi swored imis mixedviT wydeba, ramdenad saRad Seafasa 

Tavdasxmis saSiSroeba momgeriebelma iqamde, vidre igi ukan daixevda 

Tu Seutevda Tavdamsxmels.  

qarTul sisxlis samarTalSi gamosakvlevi sakiTxi am kuTxiT ar 

dgas, vinaidan saqarTvelos ssk-is 28-e muxlis me-2 nawiliT 

“aucilebeli mogeriebis ufleba pirs aqvs imis miuxedavad, SeuZlia 

Tu ara mas Tavidan aicilos xelyofa an saSvelad mouxmos sxvas.” 

CvenTan, _ piriqiT, problemas qmnis ara ukan daxevis savaldebulobis 

garkveva da amiT aucilebeli mogeriebis uflebis SezRudva, rogorc 

es anglo-amerikul sisxlis samarTalSi xdeba, aramed amis 

sawinaaRmdegod, problema am uflebis imdenad sifarToveSi 

mdgomareobs, rom Semdgom, aseTi farTo uflebiT sargeblobiT 

ganxorcielebuli TavdacviTi qmedeba samarTalSemfardeblebSi 

erTgvar bundovanebas iwvevs misi zusti samarTlebrivi Sefasebis 
                         
867saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis 
saqmeebze, 2002, # 2, gv. 201-202; Sdr. gamyreliZe o., dasax. naSr., Tbilisi, 2005, gv. 219-
220. 
868 saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis 
saqmeebze, 2002, # 12, gv. 1954-1955; Sdr. gamyreliZe o., dasax. naSr., Tbilisi, 2005, gv. 
224. 
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TvalsazrisiT da  igi arasworad kvalificirebuli sasamarTlo 

gadawyvetilebebis safuZveli xdeba. 

Sedegad viRebT imas, rom piri, kanoniT miniWebuli uflebis 

gamoyenebisas, praqtikulad, ver sargeblobs misTvis aseve kanoniT 

dadgenili sisxlissamarTlebrivi pasuxismgeblobisgan 

ganTavisuflebiT. mizezi ki, Cemi azriT, aris kanonis mier imTaviTve 

dadgenili mogeriebis uflebis sifarTove.A 

amitom, Cems mier dasmuli problemis gadaWris TvalsazrisiT,  

mimaCnia, rom umjobesia, sisxlis samarTlis  kanonis Sesabamis   

debulebaSi Cawerili mogeriebis farglebi iyos ufro viwro, da aseTi 

daviwroveba mogeriebis uflebiT sargeblobamde ukan daxevis 

savaraudo SesaZleblobis gamoyenebaze dafiqrebis savaldebulobaSi 

gamoixatebodes, xolo Sesabamisad, sasamarTlo gadawyvetilebebi 

aucilebeli mogeriebis saqmeTa irgvliv meti sizustiT dgindebodes,  

vidre aRmWurav normaSi Cadebuli mogeriebis ufleba iyos gacilebiT 

SeuzRudavi, magram, misi praqtikuli realizaciis SemTxvevaSi, 

warmoiSvas SesaZlebloba imisa, rom problemuri gaxdes zogadad 

qmedebis swori kvalifikaciis sakiTxi.  

aqedan gamomdinare,  dasmuli problemisa da Catarebuli kvlevis 

Sedegebis mxedvelobaSi miRebiT, Cemi winadadeba am uflebis 

daviwrovebaSi, kerZod, 28-e muxlis me-2 nawilis debulebis 

cvlilebaSi mdgomareobs. 

Sesabamisad, SesavalSi wamoWril kiTxvas: “ukan daxevis” 

raobasTan dakavSirebiT, Cemi mosazrebiT, SeiZleba vupasuxoT, rom 

“ukan daxeva” es iqneba samarTlebrivi moTxovna, romelic, marTalia, 

garkveulwilad SezRudavs aucilebeli mogeriebis uflebas, magram 

misi arseboba aucilebeli mogeriebis uflebiT ufro efeqturad da 

srulad sargeblobiT  iqneba dasabuTebuli. 
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Tavi VII. Zaladobis msxverpli qalebis sindromi anglo- 
amerikul sisxlis samarTlis doqtrinaSi 

$ 1. Zaladobis msxverpli qalebis sindromis implementaciis 
SesaZlebloba qarTul sisxlis samarTalSi 

anglo-amerikul samarTlis sistemaSi vxvdebiT qarTuli sisxlis 
samarTlisaTvis sruliad ucxo da gauTvaliswinebel fenomens, 
romelic aSS-is sisxlis samarTlis doqtrinaSi Zaladobis msxverpli 
qalebis sindromad (“battered women syndrome”)  aris wodebuli.  saqmeSi 
People v. Humphrey, Zaladobis msxverpli qalebis sindromi ganisazRvra, 
rogorc ”saerTo sindromebis erToblioba, romlebic Tavs iCenen 
qalSi, romlis mimarTac mamakaci patniori axorcielebda fizikur da 
fsiqologiur Zaladobas drois didi periodis ganmavlobaSi.” 869  

gansxvavebiT anglo-amerikuli sisxlis samarTlisagan, sadac 
gadasaWreli dilemis saxiT Ydgas  qalis mimarT ganxorcielebuli 
Zaladobis problema, qarTul sisxlis samarTalSi  es sakiTxi 
saerTod ar dasmula da, miT umetes, ar dasmula  iseTi simwvaviT, 
rogorc es amerikis SeerTebul StatebSi dgas. kulturaTa Soris 
gansxvaveba, Cemi azriT, es unda iyos sababi imisa, rom Zaladobis 
msxverpli qalebis sindroms, rac amjerad Cveni ganxilvis obieqti 
gaxdeba, qarTuli sisxlis samarTali ar icnobs.  

rogorc Aukve aRvniSneT,  aSS-is sisxlis samarTalSi wamoiWra 
sakiTxi, Tu tradiciuli doqtrina ramdenad Seesabameba ojaxuri 
Zaladobis msxverpli meuRlis mier ganxorcielebuli mogeriebis 
saqmeebs.870  

sisxlis samarTali, misi ganviTarebis TiTqmis mTel manZilze, 
zRudavda individis mier sakuTari Tavis dacvis uflebas. kanonis 
mizani da arsia uzrunvelyos samarTlis ganmtkiceba da daicvas 
susti Zlierisagan. miuxedavad amisa, gardauvalia iseTi SemTxvevebis 
arseboba, rodesac oficialuri daxmarebis lodini gamoiwvevs 
samarTlebriv kriziss da usamarTlo iqneba, Tu adamians sruliad 
aekrZaleba sakuTari Tavis dacva.871 

is konteqsti, romelSic aucilebeli mogeriebis wesebi warmoiSva, 
umetes wilad mamakacebs Soris konfliqts moicavs.872es ignorirebas 
ukeTebs (romelic aseve sakmaod ausaxavi rCeba oficialur 
statistikaSi) ojaxur Zaladobas. iseve rogorc provokaciis dros, 

                         
869 Grumer Janet,  dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 3. 
870 Kadish  Sanford H.  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993),  gv .947.  
871  Clarkson C.M.V. and  Keating  H.M.,  dasax. naSr., Fourth Edition,  London, Sweet and Maxwell, 1998, 
gv. 303. 
872  O’ Donovan K., “Defences for Battered Women Who Kill” (1991) 18 J.L. and Soc. 219; Wells, “Domestic 
Violence and Self-Defence” (1990) 140 New L.J. 127; Taylor, “Provoked Reason in Men and Women: Heat of 
Passion Manslaughter  and Imperfect Self-Defence” (1986) 33 U. C. L. A.  Law Rev. 1679. 
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aucilebeli mogeriebis wesebi, SesaZlebalia sakmaod Zneli 
gamosayenebeli aRmoCndes Zaladobis msxverpli qalisaTvis.873  

aSS-is sisxlis samarTlis doqtrinaSi calke problemas 
warmoadgens is SemTxveva, rodesac meuRle, umetes SemTxvevaSi coli, 
igeriebs da klavs qmars am ukanasknelis mier ganxorcielebuli 
Zaladobis kulminaciis Sedegad. zogierTi mkvlevari (magaliTad, 
Snaideri, jordani da argedasi) amtkiceben, rom aucilebeli 
mogeriebis doqtrina warmoadgens gonivrul meqanizms aseTi 
SemTxvevebis dasaregulireblad, magram angariSi unda gaewios qalis 
aRqmebsa da mis warsul gamocdilebebs, romelTa safuZvelze is 
reagirebs safrTxeze.874  

aSS-Si, Teoriasa da praqtikaSi, arc Tu iSviaTad, warmoiSoba 
problema colis moqmedebis Sefasebisa, romelmac mokla qmari, 
romelic sistematiurad iyenebda mis mimarT fizikur an sqesobriv 
Zaladobas, Tumca, uSualod mkvlelobis win is amas ar apirebda.  
erTni Tvlian, rom mocemul SemTxvevaSi “imwuTieri xelyofis” 
moTxovna unda iyos Secvlili an ganmartebuli farTod. Mmeoreni 
Tvlian, rom kanoni unda iTvaliswinebdes moqmedebis alternatiul 
variants, anu - ar aris aucilebeli adamians mouspo sicocxle.875 

Zaladobis msxverpl qalebTan dakavSirebiT, aSS-is doqtrinaSi 
saxezea ori problemuri sakiTxi. 

Tu momgeriebeli iyenebs sasikvdilo Zalas, xSirad wamoiWreba 
eWvebi im sakiTxTan dakvavSirebiT, gardacvlilis qmedeba iyo Tu ara 
imdenad saSiSi, rom amarTlebdes amgvar mogeriebas. gansakuTrebiT 
sayuradReboa SemTxveva, rodesac gardacvlili araviTar iaraRs ar 
iyenebda. Snaideri, jordani da argedasi amtkiceben, rom qalis mier 
safrTxis aRqma da misi gonivruloba Sefasebuli unda iqnas mTeli 
rigi faqtorebis Suqze. es faqtorebi moicavs qalis patara zomas, 
xelCarTul brZolaSi mis gamoucdelobas, aseve Tavdamsxmelis mier 
warsulSi ganxorcielebul agresias da qalis mier samarTaldamcavi 
organoebisadmi warsulSi xSiri mimarTvis araefeqturobas.  

imis miuxedavad, mogeriebisTvis gamoyenebuli iqna Tu ara 
fataluri Zala, SesaZlebelia, warmoiSvas eWvebi imasTan dakavSirebiT, 
qali Seqmnil safrTxes aRiqvamda Tu ara sakmarisad myisierad, raTa 
dakmayofildes aucilebeli mogeriebis winapirobebi. garkveuli 
TvalTaxedvidan gamomdinare, zemoT mocemuli garemoebebi qals ar 
unda uqmnides dabrkolebas, gawyvitos urTierToba meuRlesTan. 
miuxedavad amisa, Snaideri, jordani da argedasi amtkiceben, rom 
gaTvaliswinebuli unda iqnas qalis mier alternativebis gaazreba – 
SesaZlebelia, xelmiuwvdomeli iyos policiisa da sasamarTlos 
daxmareba. kulturuli garemos gamo qalis finansuri da, Tundac, 

                         
873 Clarkson C.M.V. and  Keating  H.M., dasax. naSr., Fourth Edition,  London, Sweet and Maxwell, 1998. 
gv. 304. 
874 Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 950. 
875 Козочкин И. Д., dasax. naSr.,   Омега-Л.,  2003, gv.  158-159.  
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socialuri damokidebuleba moZalade qmarze, genderuli diskriminacia 
samsaxurSi miRebasTan dakavSirebiT, rac aZnelebs ojaxis datovebas. 
safrTxe SeiZleba CaiTvalos araimwuTierad, Tu zianis dadgomamde 
periodSi SesaZlebelia mogeriebis alternativebis gamoyeneba. 
Zaladobis msxverplma qalebma SeiZleba, mkvleloba Caidinon 
mosalodnel Tavdasxmamde saaTebiT an Tundac dReebiT adre. zogierT 
aseT situaciaSi mkvleloba, obieqturi mosazrebiT, SeiZleba 
araxelsayrelic iyos. mkvdari meuRle arc finansur da arc socialur 
sayrdens qalisaTvis aRar warmoadgens. magram, miuxedavad amisa, is 
kulturuli da socialuri gavlenebi, romlis qveSac qali imyofeba, 
SesaZlebelia, mas gonivrulad ar utovebdes sxva alternativas 
moZalade qmris mimarT Tavdasxmis garda. SesaZlebelia, rom aseT 
situaciebSi muqara ganxiluli iqnas sakmarisad myisierad aucilebeli 
mogeriebis kvalifikaciisaTvis.876 

saqmeSi State v. Wanrow,877 sasamarTlom pasuxi gasca zogierT am 
problemur SekiTxvas. sasamarTlom daadgina, rom mdedrobiTi sqesis 
braldebulebi, romlebic aucilebeli mogeriebiT Tavs imarTleben, 
imave wesebiT unda gasamarTlden, rogorc mamrobiTi. vidre 
genderuli diskriminacia ar aRmoifxvreba, es gulisxmobs 
specialuri yuradRebis gamoCenas nafic msajulTaTvis instruqciis 
micemis dros. nafic msajulebs unda mieTiTos, rom qalis, rogorc 
momgerieblis, qmedeba unda Sefasdes genderuli diskriminaciidan 
gamomdinare faqtorebis Suqze.878 

inglisur sisxlis samarTlis literaturaSi mTlianad naTlad  
arc is sakiTxia formulirebuli, Zaladobis msxvepli qalis mier 
Cadenili qmedeba gamamarTlebel garemoebad unda miviCnioT, Tu 
sapatiod. 

aRniSnuli problemis garSemo gaurkvevlobis aRmofxvras 
cdiloben si. klarksoni da h. kitingi. unda aRiniSnos, rom 
aucilebeli mogerieba amarTlebs momgerieblis qmedebas. 
SesaZlebelia, zog SemTxvevaSi, adgili hqondes ara gamarTlebas, 
aramed patiebas an nawilobriv patiebas. rogor unda gavarCioT 
gonivruli da gamarTlebuli Zalis gamoyeneba sapatio qmedebisgan? 
rodis SeiZleba, qmedeba iyos mxolod nawilobriv sapatio? aviRoT 
magaliTad, qali, romelic araerTgzis gamxdara Tavisi partnioris 
mxridan Zaladobis msxverpli, da romelic fiqrobs, rom amJamad es 
ukanaskneli aRasrulebs mkvlelobis muqaras. sinamdvileSi, 
patrniori apirebs mxolod mis cemas. Tu qali moklavs Tavis 
partniors, misi qmedeba gamarTlebuli  iqneba Tu sapatio? ra 
moxdeba, Tu coli daicdis, vidre qmars CaeZineba, da Semdeg moklavs 
mas, vinaidan Tavisi gamocdilebiT icis, rom qmars ZaliT ver 
ajobebs? iseT sistemebSi, romlebmac ganaviTares arasruli 

                         
876 Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 950. 
877 State v. Wanrow 83. Washn 2d 221, 559 P. 2d. 548 (1977). 
878 Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 950. 
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aucilebeli mogeriebis instituti, aseTi qmedeba SeiZleba, sapatiod 
CaiTvalos.879  

Zaladobis msxverpli qalebis sindromis gamokvlevisas ikveTeba, 
rom am problemis gadaWrisas wamyvani roli eniWeba mosalodneli 
safrTxis imwuTierobis pirobas, anu Zaladobis msxverpli qalebis 
saqmeebis kvalifikaciis sakiTxi gamomdinareobs da damokidebulia 
safrTxis myisierobis arseboba-ararsebobaze. 

im saqmeebis analizi, sadac Zaladobis msxverpli qalebi Cadian 
mkvlelobas, warmoaCens, rom swored imwuTierobis  elementi 
ukavSirdeba yvelaze met sirTules. evingis gamokvlevis mixedviT, 
Seswavlili iqna Zaladobis msxverpli 100 qalis saqme, romlebic 
dasrulda maT mier mkvlelobis CadeniT. aRniSnulma gamokvlevam  
gamoavlina garkveuli saerTo maxasiaTeblebi: Zaladobis xangrZlivi 
istoria, sazogadoebis da policiis mxridan araadeqvaturi 
daxmareba, Qqalebis uunaroba, datovon TavianTi adgilsamyofeli, da 
mkvleloba, romelic win uswrebs an mohyveba Zaladobas, magram ver 
akmayofilebs safrTxis myisierobis winapirobas.880 saqmeebis 
garkveuli raodenoba moicavs iseT situacias, roca qalma daicada, 
sanam qmars CaeZineboda da mokla igi ZilSi.881 si. klarksonis da h. 
kitingis mixedviT, dResdReobiT samarTali isea Camoyalibebuli, rom 
isini aucilebeli mogeriebiT ver gamarTldebian, Tundac es iyos 
mocemuli mdgomareobidan erTaderTi gamosavali. sxva saqmeebSi 
gvxvdeba iseTi situacia, roca qali gavida samzareuloSi danis 
mosatanad, riTac pasuxi gasca moZalades.882 am SemTxvevebSic, 
gamoiricxeba aucilebeli mogerieba da, ufro metic, am dros,  
TiTqos arsebobs garkveuli “dawynarebis” periodi, romelic 
gamoricxavs mkvlelobas sulieri aRelvebis niadagze  (“Provocation”). 
erTaderTi pasuxismgeblobis nawilobriv Semamsubuqebeli garemoeba 
aris SezRuduli Seracxadoba. rasakvirvelia, es kvalifikacia 
zogjer namdvilad sworia, vinaidan qalis mdgomareoba ise uaresdeba 
wlebis ganmavlobaSi, rom is mTlianad pasuxs  ver agebs sakuTar 
qmedebebze. magram principSi, araswori iqneba, rom mamakacebs Soris 
konfliqtis normebma (dartyma dartymis sapasuxod) areguliron 
yvela pasuxismgeblobis gamomricxveli garemoeba.883 

rogorc winamdebare naSromSi (Tavi IV. $ 4. xelyofis 
imwuTieroba), ukve aRvniSneT, sisxlis samarTlis sarevizio komisia 
imwuTierobis pirobis garSemo, rekomendacias iZleoda, kanonSi 
naTlad yofiliyo asaxuli, rom pirma Tavis Tavze ar unda aiRos 

                         
879 Clarkson C.M.V. and  Keating  H.M., dasax. naSr., Fourth Edition,  London, Sweet and Maxwell, 1998. 
gv. 312.  
880 Ewing, Battered Women Who Kill: Psychological Self-Defence as Legal Justification (1987). 
881 Ahluwalia (1993) 96 Cr. App. R. 133  
882 Thornton (1993) 96 Cr. App. R. 112. 
883 Clarkson C.M.V. and  Keating  H.M., dasax. naSr., Fourth Edition,    London, Sweet and Maxwell, 1998. 
gv. 319. 
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kanonis aRmasruleblis funqcia da ar unda miayenos pirveli dartyma 
mowinaaRmdeges, vidre aucilebeli ar Seqmneba  mogeriebis 
ganxorcieleba. Tumca, miuxedavad imisa, rom es midgoma dafiqsirda 
1989 wlis sisxlis samarTlis kanonproeqtSi,  bolo komisiam  mainc 
daadgina,  rom  nafic msajulebs eqnebaT ufleba daadginon, Tu 
ramdenad gonivruli iyo winaswari Zalis gamoyeneba safrTxis 
myisierobaze miuTiTeblad.884Ksi. klarksonis da h. kitingis 
ganmartebiT, am midgomas didi yuradReba unda mieqces, vinaidan, am 
SemTxvevaSi, aucilebeli mogerieba xelmisawvdomi xdeba Zaladobis 
msxverpli qalebisaTvis, romlebic Cadian mkvlelobas.885  

safrTxis myisierobis mniSvnelovnebis faqtori qalis mimarT 
ganxorcielebuli Zaladobis saqmeebSi sainteresod aris warmoCenili 
kaliforniis uzenaesi sasamarTlos praqtikaSi. kaliforniis uzenaesma 
sasamarTlom gaafarTova myisieri safrTxis definicia saqmeSi People v. 
Humphrey, romelic exeboda qalis mimarT ganxorcielebul Zaladobas. 
braldebuli qali, romlis mimarT xorcieldeboda Zaladoba, 
gardacvlilTan misi urTierTobis da ganxorcielebuli Zaladobis 
safuZvelze, varaudobda, rom is imyofeboda myisieri safrTxis qveS.  

Zaladobis msxverpli qalebi, tipur SemTxvevaSi eqcevian 
“Zaladobis ciklis” moqmedebis qveS, romelic iwyeba maTi cxovrebis 
adreul asakSi da grZeldeba mozardobisas. Humphrey-is saqmeSi 7-dan 15 
wlis asakamde braldebulis mimarT Zaladobas axorcielebda jer 
mamamisi, xolo mogvianebiT sxvebi. 

braldebulisa da misi meuRlis erTad cxovrebis periodSi, 
meuRle sistematurad scemda braldebuls da emuqreboda mokvliT. 
mkvlelobis wina dRes qmarma mas esrola Tofi da odnav aacila. 
mkvlelobis dRes isini wavidnen mTaSi, sadac qmari ambobda, rom mTa 
iqneboda saukeTeso adgili mis mosaklavad. 

mogvianebiT, saRamos, braldebulma mokla meuRle da Tavi 
imarTla aucilebeli mogeriebis mdgomareobiT, vinaidan, rogorc is 
ambobda, myisieri safrTxe emuqreboda mis sicocxles.886 faqtobrivad, 
man dazaralebuli mokla ara konfliqtis ganmavlobaSi, aramed 
konfliqtis Semdeg, romelic gadaizarda Zaladobis muqaraSi. misi 
meuRle ar iyo SeiaraRebuli da sikvdilis dros mas cxadad ar 
emuqreboda. amis miuxedavad, sasamarTlom gamoiyena kaliforniis 
saproceso kodeqsis 1107-e muxli da daadgina, rom braldebulis 
obieqturad dasabuTebuli varaudi safrTxis myisierobis Sesaxeb 
SeiZleboda, ganxiluli yofiliyo Zaladobis msxverpli qalis 
TvalTaxedvidan.887 sasamarTlom pirvelad scno dasaSvebad Zaladobis 

                         
884 Law Com. No. 218, par.-ebi 39.6-39.7.  
885 Clarkson  C.M.V. and  Keating  H.M.,  dasax. naSr.,  Fourth Edition,  London, Sweet and Maxwell, 1998. 
gv. 320. 
886 ix. Grumer  Janet,  dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 3 
887kaliforniis saproceso kodeqsi acxadebs: ”sisxlis samarTlis procesSi daiSveba 
eqspertis Cveneba dacvis an braldebis SuamdgomlobiT, im sakiTxis irgvliv, rac 
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msxverpli qalis sindromi braldebulis varaudis gonivrulobis 
Sesamowmeblad da miiCnia, rom myisieri safrTxis SegrZneba 
“gonivrulad gamomdinareobda braldebulis, rogorc Zaladobis 
msxverpli qalis warsuli gamocdilebidan”.888 

gadawyvetilebaSi, romlis mixedviTac braldebulis warsulma 
gamocdilebam SeiZleba, gamoiwvios myisieri safrTxis SiSi, 
sasamarTlom fundamenturad Secvala gonivruli rwmenis definiciaSi 
Semavali elementebi, magram es cvlileba jerjerobiT mxolod 
Zaladobis msxverpli qalebis sindromiT aris SezRuduli.889 

Humphrey-is saqmem kari gauRo nafici msajulebis mier 
braldebulis xasiaTis, warsulisa da aRqmebis gaTvaliswinebas imis 
Sefasebisas, braldebulis mier myisieri safrTxis SegrZneba iyo Tu 
ara gonivruli,890 magram wminda faqtobriv garemoebebze dayrdnobiT,  
Humphrey-is saqmeSi safrTxe ufro metad myisieri ar yofila, vidre 
Cvens mier naSromSi ukve ganxilul Romero-s saqmeSi.891 orive saqmeSi 
arsebobda Zaladobis aRmocenebis albaToba.892 miuxedavad amisa, 
TiToeuli mkvlelobis Cadenis momentSi Zaladoba jer ar iyo 
warmoSobili, an ar arsebobda imis aSkara miniSneba, rom is miaRwevda 
myisieri safrTxis donemde. amis miuxedavad, sasamarTlom 
gaiTvaliswina “Zaladobis msxverpli qalebis sindromis 
fsiqologiuri zegavlena” qalis mier safrTxis SegrZnebaze,893 Tumca 
ukuagdo “bandis wevrobis fsiqologiuri zegavlenis” Sedegebi.894  

rogorc CvenTvis ukve cnobilia, aucilebeli mogeriebis          
marTlzomierebisaTvis erT-erTi niSanTagania namdvili da gonivruli 
varaudis moTxovna. Aamitom, aucilebeli mogeriebis testi moicavs 
subieqtur da obieqtur elementebs. saWiroa orive elementis 
erTdroulad arseboba. Tu momgeriebels subieqturad sjera, magram 
misi varaudi obieqturad  ar aris gamarTlebuli, anu aragonivrulia, 
maSin aucilebeli mogerieba saxeze ar gvqneba.  aqedan gamomdinare, 
subieqturi testi, romelic realur darwmunebas asabuTebs, 
gamoiyeneba Cvens mier amjerad gansaxilvel SemTxvevaSi, anu 
Zaladobis msxverpli qalebis saqmeebzec.895  

                                                                             
Seexeba Zaladobis msxverpli qalebis sindroms, maT Soris Zaladobis fizikur, 
emociur, an gonebriv zegavlenas pirovnebis ganwyobasa da Sexedulebebze”.    
888 Humphrey, 13 Cal. 4th at 1085, 921 P.2d at 8, 56 Cal. Rptr. 2d gv. 149-50.  
889 Grumer Janet, dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 4.  
890 ix. Humphrey, 13 Cal. 4th at 1085-1089, 921 P.2d at 8-11, 56 Cal. Rptr. 2d at 150-52.  
891ix. mimdinare naSr., Tavi IV. $ 4. qveTavi II. (xelyofis  imwuTieroba anglo-
amerikuli sisxlis samarTlis mixedviT).  
892 ix Romero, 69 Cal. App. 4th 846, 81 Cal. Rptr. 2d 823.  
893 Humphrey, 13 Cal. 4th at 1084, 921 P.2d at 8, 56 Cal. Rptr. 2d gv. 149.  
894 Romero, 69 Cal. App. 4th 846, 81 Cal. Rptr. 2d 823.  
895ix. mimdinare naSr., Tavi IV, $. 3, qveTavi II, p.B”a” (gonivruli rwmenis 
kriteriumi anglo-amerikul sisxlis samarTalSi) realuri darwmunebulobis 
subieqturi testi da gonivruli darwmunebulobis obieqturi testi; ix. 
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sayuradReboa realuri rwmenis damadasturebeli faqtobrivi 
mtkicebuleba Zaladobis msxverpli qalebis saqmeebze. j. grumeri 
wers,896 rom  realuri da gonivruli darwmunebis arseboba aseve 
aucililebelia im saqmeebzec, romlebic moicaven Zaladobis 
msxverpli qalebis sindroms. Tumca, unda iTqvas, rom aq SeiZleba 
gamokvleuli iqnas eqspertis daskvna (saeqsperto mtkicebuleba). 
magaliTad, saqmeze People v. Aris, saqmis ganmxilvelma sasamarTlom 
dauSva eqspertis daskvna Zaladobis msxverpli qalis sindromis 
gamosakvlevad, raTa Seswavlili yofiliyo braldebulis realuri 
darwmuneba safrTxis myisierebaSi.897 saapelacio sasamarTlom 
daadgina, rom mtkicebuleba relevanturi iyo braldebulis 
fsiqikuri damokidebulebis gamosakvlevad, rac aucilebeli 
mogeriebis pirvel elements warmoadgens. amasTan, saapelacio 
sasamarTlom miuTiTa, rom eqspertis daskvna relevanturi iyo imis 
gasagebad, Tu “braldebulis, rogorc Zaladobis msxverpli qalis 
konkretuli gamocdilebani, ra gavlenas axdenda mis mier safrTxis, 
misi myisierebis da TavdacvisaTvis aucilebeli zomebis 
Secn

alizeba 
Zala

adamiani, romelic braldebulis 
adgi

                                                                            

obaze.”898 
subieqturi testis msgavsad, Zaladobis msxverpli qalebis 

saqmeebze gonivruli darwmunebulobis obieqturi testic unda 
gavavrceloT. es  aris gonivrulobis testis individu

dobis msxverpli qalebis sindromis momcvel saqmeebSi.  
im saqmeebSi, romlebic Zaladobis msxverpli qalebis sindroms 

Seexebian, imis mtkicebulebis is standarti, romelic braldebulis 
mier faqtobrivi garemoebebis codnas adasturebs, arsebiTad 
gansxvavdeba Romero-s saqmeSi gamoyenebuli standartisgan.899 amJamad, 
Zaladobis msxverpli qalebis saqmeebze obieqturi standarti moicavs 
gacilebiT ufro farTo subieqtur elementebs. magaliTad, Humphrey- 
Si sasamarTlom miuTiTa, rom naficma msajulebma unda gamoikvlion 
braldebulis individualuri gamocdilebani, imis gasarkvevad, Tu 
ras CaTvlida myisierad gonieri 

lze SeiZleboda yofiliyo.900 
Humphrey-s saqmeSi sasamarTlom miuTiTa, rom “imis gasarkvevad, 

gonieri adamiani braldebulis adgilas iqneboda Tu ara 

 
agreTve mimdinare naSr., Tavi IV, $. 5, qveTavi II, p.B”d ” (gonivrulobis 
subieqturi da obieqturi testi inglisuri sisxlis samarTlis mixedviT). 
896 ix.  Grumer  Janet,  dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 5. 
897 ix. People v. Aris 215 Cal. App. 3d 1178, 1197, 264 Cal. Rptr. 167, 179-80 (1989).  
898Tumca, sasamarTlom Aris-is saqmeze daadgina, rom miuxedavad imisa, rom Zaladobis 
msxverpli qalebis sindromis Sesaxeb mtkicebuleba dasaSvebi iyo namdvili da 
keTilsindisieri darwmunebulobis dasadgenad, igi ar iyo dasaSvebi gonivrulobis 
dasadgenad. kaliforniis uzenaesma sasamarTlom es wesi gaauqma, rodesac CaTvala 
rom sindromis mtkicebuleba aseve dasaSvebi iyo gonivrulobis dasadgenad Humphrey 
– is saqmeze.  
899 ix. Romero, 69 Cal. App. 4th at 852, 81 Cal. Rptr. 2d.  gv. 826. 
900 ix. Humphrey, 13 Cal. 4th at 1088-89, 921 P.2d at 10, 56 Cal. Rptr. 2d gv. 152. 
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informirebuli safrTxis Sesaxeb, naficma msajuleba unda 
gaiTvaliswinon yvelaferi is, rac braldebuls Secnobili hqonda, 
maT Soris _ mis mier arsebuli safrTxis Segneba. sasamarTlom 
miuTiTa: “marTalia gonivrulobis Sefasebis saboloo testi aris 
obieqturi, magram imis gasagebad, gonieri adamiani braldebulis 
adgilas irwmunebda Tu ara mogeriebis aucileblobas, naficma 
msajulebma mxedvelobaSi unda miiRon yvela relevanturi garemoeba, 
rome

asazRvrad situacia unda aRiqvan 
bral

                        

lSic imyofeboda braldebuli.”901 
kaliforniis uzenaesma sasamarTlom CaTvala, rom saqmeSi People 

v. Aris arasworad iqna cnobili dauSveblad individualuri 
mtkicebuleba, romelic braldebulis statuss, rogorc Zaladobis 
msxverpli qalebis sindroms, warmoaCenda obieqturi testis 
miznebidan gamomdinare. Humphrey-is saqmeSi ki sasamarTlom gadaxeda 
obieqturi standartis gamoyenebis koncefcias. sasamarTlom CaTvala, 
rom Zaladobis msxverpli qalebis sindromis saqmeebze obieqturi 
testi aris is, Tu rogor imoqmedebs gonieri adamiani Zaladobis 
msxverpli qalis mdgomareobaSi, imis SecnobiT, rac man icis da 
rogor reagirebas moaxdens igi sakuTari gamocdilebidan 
gamomdinare.902 sasamarTlom daadgina, rom am saqmeSi pirveli 
instanciis sasamarTlom arasworad scno dauSveblad “Cveneba, 
romelic daadasturebda, Tu ra gavlena moaxdina braldebulis, 
rogorc Zaladobis msxverpli qalis konkretulma gamocdilebebma 
mis mier safrTxis, misi myisierobisa da Tavis dasacavad saWiro 
zomebis aRqmaze”. sasamarTlom gadawyvetilebaSi miuTiTa, rom wina 
saqmeebi “metad SezRudulad ganmartavdnen gonivrulobis elements 
da mxedvelobaSi ar Rebulobdnen imas, rom naficma msajulebma 
obieqturi gonivrulobis gans

debulis gadmosaxedidan.” 
sasamarTlom, SemdgomSi, ufro naTlad ganmarta es sakiTxi 

saqmeSi People v. Jaspar, sadac miuTiTa, rom Zaladobis msxverpli 
qalebis sindromi “relevanturia im sakiTxis gadasawyvetad, 
braldebulis darwmuneba iyo Tu ara gonivruli.”903 upirveles 
yovlisa, Zaladobis progresirebam, SesaZlebelia, qali gaxados “sul 
ufro da ufro mgrZnobiare moZaladis qcevebis mimarT,”904 rac 
relevanturia im sakiTxis gansazRvrisaTvis, braldebuli 
gonivrulad fiqrobda Tu ara, rom misi sicocxle iyo myisieri 
safrTxis qveS, imis miuxedavad, rom Tavdamsxmeli, SesaZleblia, am 
momentSi Riad ar emuqreboda momgerieblis usafrTxoebas. meorec, 
eqspertis Cveneba gamoyenebuli SeiZleboda yofiliyo nafici 
msajulebisaTvis imis dasamtkiceblad, rom Zaladobis msxverpli 

 
901 Grumer Janet, dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 6-7. 
902 ix. Humphrey, 13 Cal. 4th at 1084, 921 P.2d at 7-8, 56 Cal. Rptr. 2d gv. 149. 
903 People v. Jaspar 98 Cal. App. 4th 99, 108, 119 Cal. Rptr. 2d 470, 476 (2002).  
904 Humphrey, 13 Cal. 4th at 1086, 921 P.2d at 8-9, 56 Cal. Rptr. 2d gv. 150.  
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qali

rom 
waiS

arse

enes 
imis

asebisas specialuri yuradReba unda mieqces im 
qalebis gamocdilebas, romlebic ganicdian genderul 

erpli 
qale

                        

 ufro advilad winaswarmetyvelebs mosalodneli Tavdasxmis 
albaTobas da ganzomilebas. 

Humphrey-is saqmis Semdeg sasamarTloebma dasaSvebad cnes 
mtkicebuleba Zaladobis msxverpli qalebis sindromis Sesaxeb, 
romliTac unda dadgindes safrTxis myisierobis, rogorc obieqturi, 
aseve subieqturi elementebi.905Bbolos, Sedegad miviReT is, 

ala zRvar gonier adamians, romelic Zaladobis msxverpli qalis 
adgilas imyofeba da Zaladobis msxverpl gonier qals Soris.906  

ratomRac xdeba ise, rom obieqturi testis gamoyenebisas adgili 
aqvs saqmis individualuri Taviseburebebisadmi araTanabari midgomas.  

j. grumeri miiCnevs, rom bundovania, ratom dauSves 
sasamarTloebma Zaladobis msxverpli qalis sindromi ase farTod da 
uari Tqves msgavsi mtkicebulebis daSvebaze sxva faqtorebis 

bobisas, romlebic gavlenas axdnen gonivrulobis standartze. 
dRevandeli samosamarTlo samarTali ver xsnis am winaaRmdegobas.907  

kaliforniis kanonmdebelma Seitana cvlileba saproceso kodeqsis 
1107–e muxlSi, romelic adgens, rom Zaladobis msxverpli qalebis 
saqmeebze unda iqnas daSvebuli mtkicebuleba, romelic adasturebs 
“fizikuri, emociuri Tu fsiqologiuri gavlenis arsebobas ojaxuri 
Zaladobis msxverplis rwmenaze, Sexedulebasa Tu qcevebze.”908 1107-e 
muxli cxadad aRiarebs Zaladobis msxverpli qalebis sindromis 
damadasturebeli mtkicebulebis dasaSvebobas subieqturi testis 
gamoyenebis mizniT. amis miuxedavad, sasamarTloebma es aseve gamoiy

Tvis, raTa ganexilaT Zaladobis msxverpli qalebis 
individualuri Taviseburebebi, obieqturi testis gamoyenebisas.909  

dasasruls, SeiZleba iTqvas, rom aucilebeli mogeriebis 
institutis ganviTarebaSi, albaT, yvelaze seriozuli problema 
Zaladobis msxverpli qalebis problemaa, romlebic sCadian meuRlis 
mkvlelobas an dazianebas. sul ufro da ufro met aRiarebas hpovebs 
is midgoma, romliTac safrTxis imwuTierobisa da mosagerieblad 
saWiro Zalis Sef

diskriminacias.910  
aseTi simwvaviT da winaaRmdegobebiT gamoirCeva Zaladobis 

msxverpli qalebis saqmeebis ganxilvisa da kvalifikaciis sakiTxi 
anglo-amerikul samarTlis doqtrinaSi, romelic inglisisa da aSS-is 
magaliTze gamovikvlie, xolo rac Seexeba Zaladobis msxv

bis sindromis cnebis arsebobas  Sotlandiur sisxlis 
samarTalSi, iq aseTi movlena kvlevis procesSi ar Semxvedria.  

 
905 People v. Jaspar, 98 Cal.App.4th 99, 119 Cal. Rptr. 2d 470 (2002).  
906 Grumer  Janet,  dasax. naSr., 36 Loy. L.A. Rev. 1575, 2003, gv. 7. 
907 iqve, gv.7. 
908 Cal. Evid. Code 1107(a) (West 1995 & Supp.2003).  
909 ix. Romero, 69 Cal. App. 4th at 853, 81 Cal. Rptr. 2d gv. 826-27.  
910 Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3  (The Free Press, 1993), gv .953.  
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qarTuli sisxlis samarTali, rogorc am Tavis dasawyisSive 
aRvniSne, Zaladobis msxverpli qalebis sindroms ar icnobs. Tumca, 
amasTanave, mimaCnia, romNaRniSnuli kategoriis saqmeebze, romlebSic 
Zaladobis msxverpli qalebi aucilebeli mogeriebis uflebis 
sargeblobaze miTiTebiT Cadian mkvlelobas,  erTiani cnebis, kerZod - 
“Zaladobis msxverpli qalebis sindromis”, damkvidreba garkveul 
sicxades Semoitanda amgvar saqmeTa swori kvalifikaciis 
TvalsazrisiT. Sesabamisad, Cemi azriT,  qarTvel kanonmdebelsac, 
eqmneba saWiroeba imisa, kanonSi Cados iseTi debulebebi, romlebic 
uSua

ul danaSaulad -  ganzxrax mkvlelobad 
dama

obasTan mimarTebaSi, roca 

lod zemoaRniSnuli kategoriis saqmeebis regulirebaze 
iqnebodnen oriertirebulni.    

am daskvnamde mimiyvana saqarvelos uzenaes sasamarTloSi 
ganxilulma erT-erTma sisxlis samarTlis saqmem, romlis arsic 
mdomareobda SemdegSi: qalma, romelic loTi meuRlis mxridan, 
permanentulad ganicdida fizikur Seuracxyofas da sastik mopyrobas, 
ori mcirewlovani Svilis TandaswrebiT Caidina Tavisi meuRlis 
mkvleloba. aRniSnuli qmedeba dakvalificirda saqarTvelos ssk-is 108-
e muxliT, Tumca aseve gamoiTqva mosazrebebi mis mier Cadenili 
qmedebis, aRniSnuli danaSaulis ufro mZime kategoriad 
dakvalificirebis Sesaxeb, vinaidan am mosazrebaTa avtorebi 
mcirewlovani Svilebis Tvalwin Cadenil mkvlelobas miiCnevdnen ssk-
is 109-e muxliT gaTvaliswineb

mZimebel garemoebebSi,  kerZod, Cadenils misi ”v” punqtiT, _ anu 
gansakuTrebuli sisastikiT.  

Cemi kvlevis siaxle mdgomareobs imaSi, rom Tuki qarTveli 
kanonmdebeli gaiTvaliswinebs anglo-amerikul sisxlis samarTalSi 
damkvidrebul Zaladobis msxverpli qalebis sindroms da problemis 
gadaWras am perspeqtividan gamomdinare Seecdeba, maSin zemoaRniSnuli 
kategoriisa da msgavs danaSaulTa saqmeebis ganxilvisas sasamarTlo 
imsjelebs ara aRniSnuli tipis qmedebis saqarTvelos ssk-is 108-e Tu 
109-e muxliT dakvalificirebis Taobaze, aramed analogiur kategoriis 
saqmeTa mimarT moxdeba Zaladobis msxverpli qalebis sindromis 
cnebis qveS moazrebuli debulebebiT xelmZRvaneloba da, Sesabamisad, 
aseT qmedebad dakvalificireba. Ees ki,  Tavis mxriv, gulisxmobs imas, 
rom aseTi qalebis mier ganxorcielebuli qmedeba unda CaiTvalos 
Cadenilad aucilebeli mogeriebis mdgomareobaSi, maTi warsuli 
gamocdilebis gaTvaliswinebiT, Tuki warsulSi meuRle maT 
sicocxlesa da janmrTelobas gamudmebiT uqmnida safrTxes, 
sistematurad iyenebda mis mimarT fizikur an sqesobriv Zaladobas,  
imis miuxedavad, meuRlis mxridan warmomavali safrTxe TavdacviTi 
qmedebis ganxorcielebis momentisaTvis iyo imwuTieri Tu drois 
garkveuli monakveTiT - Tundac dReebiT daSorebuli am qmedebisagan.  
es iqneba erTaderTi gamonaklisi aucilebeli mogeriebis 
marTlzomierebisaTvis imwuTierobis pir
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safr

oT da, Sesabamisad, maTi 
pasu

ladobis msxverpli 
qale

ladobis SiSs, qarTvelma kanonmdebelma 
unda

uli xasiaTidan 
gamomdinare (igulisxmeba Zaladobis msxverpli qalebi),  konkretuli 
gadaWris gza da Sesabamisi kvalifikacia ar hqonia.  

Txis imwuTieroba ar iqneba aucilebeli mogeriebis 
marTlzomierebis savaldebulo piroba.  

sagulisxmoa is faqtic, rom Tavad inglisur sisxlis samarTlis 
literaturaSi mTlad  naTlad  ar aris  formulirebuli mosazreba 
imis Sesaxeb, Zaladobis msxvepli qalis mier Cadenili qmedeba 
gamamarTlebel garemoebad unda miviCnioT Tu sapatiod. gansxvavebiT 
anglo-amerikul sistemaSi arsebuli aRniSnuli sakiTxis 
bundovanebisa, mimaCnia, rom qarTul sisxlis samarTalSi Zaladobis 
msxverpli qalebis mier Cadenili TavdacviTi qmedebebi aucilebeli 
mogeriebis konteqstSi unda ganvixil

xismgeblobisagan GgaTavisuflebac marTlwinaaRmdegobis 
ararsebobis safuZvelze unda moxdes.    

anglo-saqsur sisxlis samarTalSi Zaladobis msxverpli qalebis 
sindromis gamokvlevisas ikveTeba, rom am problemis gadaWrisas 
wamyvani roli eniWeba mosalodneli safrTxis imwuTierobis pirobas, 
anu Zaladobis msxverpli qalebis saqmeebis kvalifikaciis sakiTxi 
gamomdinareobs da damokidebulia safrTxis myisierebis arseboba-
ararsebobaze. im saqmeebis analizi, romlebSic Za

bi Cadian mkvlelobas, warmoaCens, rom swored imwuTierobis  
elementi ukavSirdeba yvelaze met sirTuleebs.    

es problema, SesaZloa, Cveni kanonmdeblis winaSec dadges. magram, 
miuxedavad imisa, rom aRniSnul samarTlis sistemaSi jer kidev ver 
Camoyalibda erTiani pozicia, gamarTldes Tu ara Zaladobis 
msxverpli qali aucilebeli mogeriebis uflebiT safrTxis 
myisierobaze miTiTebis gareSe, mimaCnia, rom qals, romelic 
permanentulad ganicdis meuRlis mxridan mokvdinebis, sxeulis 
dazianebisa Tu sqesobrivi Za

 misces aucilebeli mogeriebis ufleba safrTxis imwuTierobis 
pirobis gauTvaliswineblad. 

aseTi midgoma ara Tu ar warmoSobs gaurkvevlobas aucilebeli 
mogeriebis marTlzomierebis struqturasTan mimarTebaSi,  aramed, 
piriqiT, sinaTles Semoitans Zaladobis msxverpli qalebis saqmeTa 
kvalifikaciisas, radgan mkafiod gamokveTili erTaderTi 
gamonaklisis saxiT Caiwereba aucilebeli mogeriebis muxlSi, rom 
”aucilebeli mogeriebisas safrTxis imwuTierebis pirobis 
mxedvelobaSi miuRebloba Seexeba mxolod Zaladobis msxvepli 
qalebis qmedebebs  da imperatiulad ar gavrceldeba aucilebeli 
mogeriebis sxva kategoriis saqmeebze”. samagierod, aRniSnuli novacia 
daexmareba qarTul samosamarTleo praqtikas im qmdebaTa swor 
kvalifikaciaSi, rasac aqamde, Tavisi gansxvaveb
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Tavi VIII. Aaucilebeli mogeriebis uflebis dasaSvebobis  
zogierTi SemTxveva anglo-amerikulsa da qarTul sisxlis 
samarTalSi 

$ 1. aucilebeli mogeriebis provokaciis sakiTxi qarTulsa da 
anglo-amerikul sisxlis samarTalSi 

I. provokaciis problema aucilebeli mogeriebis uflebiT 
sargeblobisas da Tavdamsxmelis SezRuduli ufleba 
aucilebel mogeriebaze qarTul sisxlis samarTalSi 

sabWoTa periodis qarTul sisxlis samarTlis Teoriasa da 
sasamarTlo praqtikaSi  davas ar iwvevda  is debuleba, rom 
aucilebeli mogeriebis uflebas ar qmnis iseTi moqmedeba, romelic 
TumcaRa xelyofs sxvis interesebs, magram Cadenilia qmedobis 
sazogadoebrivi saSiSroebis  gamomricxvel garemoebebSi. aucilebeli 
mogeriebis ufleba ar SeiZleba, warmoiSvas  aucilebeli mogeriebis, 
ukiduresi aucileblobis, samsaxurebrivi movaleobis aRsrulebis, 
damnaSavis Sepyrobis dros da a. S.911 anu imdroindeli iuridiuli 
literatura dauSveblad miiCnevda, rom  Tavad Tavdamsxmels, romlic 
mimarTac momgeriebeli marTlzomierad  iyenebda aucilebeli 
mogeriebis uflebas misi aramarTlzomieri xelyofisagan Tavis 
dasacavad,  Tavis mxriv esargebla aucilebeli mogeriebis uflebiT.  
aRniSnuli sakiTxisadmi arsebiTad igive midgoma aris Cadebuli 
moqmedi sisxlis samarTlis kodeqsis aucilebeli mogeriebis muxlSi.  

Tanamedrove qarTul sisxlis samarTalSi, rogorc o. gamyreliZe 
amtkicebs, da sruliadac logikurad, ar daiSveba aucilebeli 
mogerieba aucilebeli mogeriebis winaaRmdeg. vinaidan, aucilebeli  
mogeriebis mdgomareobaSi myofi marTlzomierad moqmedebs da 
umarTlobas ar Cadis.912 marTalia, T. SavguliZes aseve miaCnia, rom 
aucilebeli mogerieba sazogadoebrivi saSiSroebis  gamomricxvel 
viTarebaSi Cadenili qmedebis mimarT dauSvebelia, magram amasTanave 
igi Tvlis, rom  Tu is, vinc amgvar viTarebaSi moqmedebs, daarRvevs 
qmedebis marTlzomierebis pirobebs, maSin xelyofa  sazogadoebrivad 
saSiSi Seiqneba da amitom, SesaZloa, aucilebeli mogeriebis 
viTarebac ki warmoiSvas.913 

Cemi azriT, aseT SemTxvevebSi, rodesac Tavdamsxmeli Semdeg 
gardaiqmneba momgerieblad, sasamarTlom, upirveles yovlisa, unda 
gamoiZios, xom ar hqonda adgili aucilebeli mogeriebis provokacias 
da amis Semdeg moaxdinos konkretuli danaSaulis faqtis 
kvalifikacia.  

                         
911 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 56.  
912 gamyreliZe o., dasax. naSr.,  Tb., 2005, gv. 217.  
913  SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 58.  
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qarTul sisxlis samarTalSi, samwuxarod, sakmaod viwrod aris 
gaSuqebuli aucilebeli mogeriebis provokaciis sakiTxi.Aarc sabWoTa 
periodisa da arc Tanamedrove qarTuli sisxlis samarTlis 
mecnierebi gansakuTrebul kvlevebs ar uTmoben aRniSnul Temas. ufro 
metic, SeiZleba iTqvas, rom  aucilebeli mogeriebis provokaciis 
problemas mxolod m. turavas mier gamocemul saxelmZRvaneloSi 
vxvdebiT, da isic sakmaod viwrod  exeba am sakiTxs.  

m. turavas mixedviT, Tu momgeriebelma Tavdasxmis ganzraxi 
provokacia moaxdina, raTa Tavdamsxmeli aucilebeli mogeriebis 
mdgomareobaSi moekla (e.w. ganzraxi an gamiznuli provokacia), misi 
moqmedeba ar SeiZleba, CaiTvalos  marTlzomierad. igi unda daisajos 
ganzraxi danaSaulisaTvis. Tu pirma Tavdasxma, marTalia, ara ganzrax, 
magram windaxedulobis normis darRveviT gamoiwvia (e.w. 
gaufrTxileblobiTi provokacia), maSin aucilebeli mogeriebis 
ufleba mxolod SezRudulad arsebobs. 914 

m. turava aucilebeli mogeriebis provokaciis sakiTxTan 
dakavSirebiT, asveve aRniSnavs aucilebeli mogeriebis uflebis im 
SezRuvdebs, rac ganpirobebulia socialur-eTikuri momentebiT.915 
kerZod, imas, rom:  

1) aucilebeli mogeriebis gamiznuli da ganzraxi, zog SemTxvevaSi 
ki Segnebuli, provokacia ar iZleva aucilebeli mogeriebis uflebas 
(gabatonebuli Sexeduleba). sakmarisia, rom aseTi provokacia 
gamoixatos socialur-eTikurad gasakicx qmedebaSi da ar aris 
savaldebulo, rom warmoadgendes marTlsawinaaRmdegos. Tu winare 
moqmedeba ar aris gasakicxi, maSin ar arsebobs aucilebeli 
mogeriebis uflebis SezRudvis safuZvelic. umciresobis poziciiT, 
provokaciuli winare moqmedeba ar gamoricxavs aucilebeli 
mogeriebis uflebas da es ufleba SeiZleba realizebul iqnes 
Cveulebrivi wesiT.  

2) aucilebeli mogeriebis araganzraxi, gansakuTrebiT 
araSegnebuli, braleuli provokaciis dros aucilebeli mogeriebis 
ufleba arsebobs mxolod SezRudulad. Ppirvel etapze piri unda 
Seecados xelmyofisaTvis Tavis aridebas an saSvelad unda uxmos 
sxva, mesame pirs. Mmeore etapze igi unda Seecados mogeriebas mxolod 
TavdacviTi saSualebebiT da mxolod amis Semdeg, mesame etapze, 
SeuZlia mogerieba xelmyofis samarTlebrivi sikeTis dazianebis 
gziT.916 

 ar SeiZleba ar daveTanxmoT zemoaRniSnuli avtoris mosazrebas 
imis Taobaze, rom piri, romelic Tavisi mizanmimarTuli moqmedebiT  
aucilebeli mogeriebis ganzrax provokacias moaxdens, ar unda 

                         
914Mturava m., Ddasax. naSr.,  Tb., 2005, gv. 98. 
915 ix. H. Matt, Straffrecht, Allgemeiner Teil I, 1996, gv.136-143; turava m., Ddasax. naSr., Tb., 2008, 
gv. 212. 
916 ix. turava m., Ddasax. naSr., Tb., 2008, gv. 214. 
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gaTavisufldes pasuxismgeblobisagan. aseTi momgerieblis mimarT, 
vinaidan igi marTlzomierad ar moqmedebda, Cemi azriT,  
provocirebul Tavdamsxmels, SesaZloa, aucilebeli mogeriebis 
uflebiT sargeblobis nebarTvac ki mivceT. amasTanave mimaCnia, rom 
gamiznulad maprovocirebul momgeriebels aucilebeli moegriebis 
ufleba ar unda hqondes,  vinaidan aseTis daSveba TviT aucilebeli 
mogeriebis institutis arss ewinaaRmdegeba. CemTvis misaRebia m. 
turavas is midgomac, rom gaufrTxileblobiT gamowveuli 
provokaciis SemTxvevaSi, ar SeiZleba pirs srulad CamovarTvaT 
aucilebeli mogeriebis ufleba da es ufleba, Tumca SezRudulad, 
magram mainc unda vaRiaroT.  

interess moklebuli ar unda iyos, ganvixiloT aucilebeli 
mogeriebis provokaciisa da Tavdamsxmelis mxridan aucilebeli 
mogeriebis uflebis arsebobis sakiTxi anglo-amerikul da 
Sotlandiur sisxlis samarTalSi, Tuki es mogvcems  qarTul ssk-Si 
sakanonmdeblo cvilebebis Setanis saSualebas aucilebeli mogeriebis 
provokaciis problemasTan dakavSirebiT. 

anglo-amerikuli sisxlis samarTlis mixedviT agresorisaTvis 
miniWebuli mogeriebis uflebisa da aucilebeli mogeriebis 
provokaciis sakiTxis Seswavla-gaanalizeba qarTuli sisxlis 
samarTlSi dasmuli analogiuri sakiTxis ukeT, naTlad  da 
srulyofilad dagergulirebis erT-erT gzad  SeiZleba miviCniod.  

II. agresorisaTvis miniWebuli mogeriebis ufleba da aucilebeli 
mogeriebis provokaciis sakiTxi anglo-saqsuri sisxlis 
samarTlis mixedviT 

anglo-amerikul sisxlis samarTalSi sakmaod mWidrod aris 
gadajaWvuli erTmaneTTan agresoris mxridan mogeriebis uflebisa da 
aucilebeli mogeriebis provokaciis sakiTxi.  

Cvens mier qarTuli sisxlis samarTlis mixedviT ganxilul 
aucilebeli mogeriebis provokaciisas sakiTxis gadawyvetisadmi 
midgomas TiTqmis Seesabameba inglisur sisxlis samarTalSi j. smitis 
da b. hoganis mier damuSavebuli provocirebuli Tavdasxmis 
mogeriebis sakiTxi.  

saqmeSi Browne,917 mosamarTle lourim aucilebel mogeriebasTan 
dakavSirebiT miuTiTa: “moqmedebis saWiroeba gamowveuli ar unda iyos 
momgerieblis qceviT, romelmac savaraudod warmoSva, an ganizraxa, 
rom warmoeSva aseTi  Tavdacvis saWiroeba”.918  

aucilebeli mogeriebis ufleba aSkarad ar arsebobs, Tu d.-m, 
ganzrax moaxdina am Tavdasxmis provokacia.919 im SemTxvevaSi, Tu d.-s 
moqmedebas, ubralod, “SesaZlebeli” iyo moexdina aseTi ram, maSin 

                         
917 Browne [1973] Nl 96 at 107, CCA, ganxilulia 24 NILQ 527.  
918 Smith John and Hogan Brian, dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996,  gv. 264. 
919 Cf. Mason (1956) Fost 132. 
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normis moqmedeba eWvis qveS dgeba. TuU d.-s ar SeeZlo imis 
gaTvaliswineba, rom misi qmedeba masze Tavdasxmas gamoiwvevda, maSin, 
rogorc miiCneven, d.-s ar unda waerTvas aucilebeli mogeriebis 
ufleba. Tundac mas gaTvaliswinebuli hqondes Tavdasxma, SeiZleba 
SeinarCunos aucilebeli mogeriebis ufleba, Tu misi mizani ar iyo 
Tavdasxmis gamowveva. Pp. cudad epyroba Tavis cols, d. ereva, raTa 
igi SeaCeros. man icis, rom p.-s reaqcia, SesaZloa, Zaladobrivi iyos. p. 
axorcielebs Tavdasxmas d.-s mokvlis mizniT. rasakvirvelia, d.-s 
aucilebeli mogeriebis ufleba aris xelSeuxebeli.920 

vfiqrob, qarTul sisxlis samarTalSi, sadac aSkarad SeiniSneba 
yuradRebisa da kvlevebis simwire provokaciis sakiTxTan 
dakavSirebiT, urigo ar unda iyos, gaviTvaliswinoT zemoT moyvanili  
provocirebuli aucilebeli mogeriebis sxvadasxva SemTxvevebis 
samarTlebrivi kvalifikaciis da aseT SemTxvevebSi orive mxarisaTvis 
ufleba-movaleobebis gansazRvris sakiTxi. anu, anglo-saqsuri sisxlis 
samarTali gvTavazobs msjelobebs, rom aucilebeli mogeriebis 
ufleba aSkarad ar arsebobs, Tu adgili aqvs ganzrax provokacias da 
aucilebeli mogeriebis uflebis arsebobis sakiTxi saTuo xdeba 
gaufrTxileblobiT gamowveuli provokaciis SemTxvevaSi. 
yuradsaRebia, rom garda amisa, aRniSnuli samarTali ganixilavs iseT 
SemTxvevasac, roca pirs ar SeeZlo imis gaTvaliswineba, rom misi 
qmedeba masze Tavdasmis maprovocirebeli iqneboda. savaraudoa, rom 
aseT SemTxvveaSi, pirs mogeriebis ufleba unda SeunarCundes, rogorc 
es miRebulic aris anglo-saqsur samarTlis sisitemaSi. sagulisxmoa, 
rom inglisuri sisxlis samarTali provocirebuli Tavdasxmis 
SesaZlo konteqstSi ixilavs aucilebeli mogeriebis uflebiT sxvisi 
dacvis sakiTxs da marTebulad miuTiTiTebs, rom Tumca, SesaZloa, es 
qmedeba garegnulad provokaciis msgavsic ki iyos, magram 
samarTlebrivi TvalsazrisiT, cxadia, rom aq aucilebeli mogeriebis 
ufleba erTmniSvnelovnad arsebobs.  

  
a) agresoris uflebebis sazRvrebi AaSS-Si 
farTod ganixileba agresoris uflebebis warmoSobis, arsebobisa 

da realizaciis sakiTxi aSS-is sisxlis samarTalSic. Tumca, aSS-Si  
agresoris uflebebis farglebis ganxilvamde, aqve minda aRvniSno, rom 
rogorc Cems mier Seswavlilma masalebma miCvena, unda vivaraudoT, 
rom AaSS-is sisxlis samarTlis doqtrinaSi, agresori – es aris, 
rogorc klasikuri marTlsawinaaRmdegod moqmedi Tavdamsxmeli 
aucilebeli mogeriebisas, aseve is piri, romelic Tavisi 
maprovocirebeli qmedebiT warmoadgens provokators da Semdgom 
Tavissave provocirebul konfliqtSi gamodis momgerieblad (avt. Sen.).  

agresoris uflebebis gansazRvris  sakiTxs AaSS-Si warmogvidgens 
“danaSaulisa da marTlmsajulebis enciklopedia”. amerikis 

                         
920 Smith John and Hogan Brian,  dasax. naSr., Eighth Edition,Butterworths, London, Edinburgh, Dublin,  
1996, gv. 264. 
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SeerTebuli Statebis sisxlis samarTlis doqtrinaSi dgas iseTi   
tradiciuli problemuri sakiTxi, rogoric aris is SemTxveva, 
rodesac momgeriebeli Tavad aris Tavdasxmis gamomwvevi.            
agresoris uflebebTan mimarTebiT arsebobs zogadi Tanxmoba imasTan 
dakavSirebiT, rom piris mier provocirebuli Tavdasxma mogeriebis 
uflebas ar warmoSobs. Sesabamisad, konfliqtSi agresors ar aqvs 
ufleba, imoqmedos aucilebeli mogeriebis farglebSi.  cxadia, rom 
iseTi agresia, romelic Tavdasxmis provocirebas axdens, 
arasasurveli qmedebaa da ar unda iqnas waxalisebuli. Uufro metic, 
piri, romelsac brali miuZRvis kamaTis dawyebaSi, romelic warmoSobs 
Tavis dacvis saWiroebas, SeiZleba, samarTlianad CaiTvalos 
braleulad, Tavdacvis aucileblobis miuxedavad. sxva sityvebiT rom 
vTqvaT, aucilebeli mogeriebis klasikuri magaliTisgan gansxvavebiT, 
agresori moralur gasakicxaobas imsaxurebs imis miuxedavad, rom 
Semdeg igi  Tavad xdeba Tavdasxmis obieqti.921  

miuxedavad agresoris irgvliv Seqmnili am zogadi warmodgenisa, 
aSS-is doqtrinaSi aris iseTi midgomac, romelic sxvagvar, ufro 
humanur damokidebulebas avlens agresoris mimarT. zogierT 
mkvlevars miaCnia, rom uflebebis konfiskaciis Teoria amJamad 
misaRebad aRar iTvleba da Tavdamsxmeli ar kargavs yvela Tavis 
uflebas.922 Tavdamsxmelis legitimuri interesebi, maT Soris _ 
sicocxlis uflebac, samarTlebrivi dacvis qveS imyofeba da 
samarTlebrivi wesrigis dacva am interesebis dacvasac gulisxmobs.923 
sicocxlis uflebis mimarT humanuri damokidebulebidan gamomdinare, 
agresori aris adamiani, romelic ar kargavs kanonier dacvas agresiis 
gamo. nebismier adamians, maT Soris agresors, aqvs ufleba, daculi 
iqnas misi kanonieri interesebi. humanuri sisxlis samarTali icavs 
agresoris sicocxles da mis mkvlelobas dauSvebs mxolod maSin, 
roca safrTxis qveS myofi daculi interesi aris sasicocxlo 
mniSvnelobis.924 

amgvari midgomis momxreni Tavdamsxmelis uflebebis dacvis 
saWiroebis sailustraciod scdebian sisxlis samarTlis farglebs da 
konstituciur samarTals iSvelieben.  

isini  fiqroben, rom  Tanamedrove samarTalSi, gansakuTrebiT im 
saxelmwifoebSi, romlebSic Tanamedrove standartis konstitucia 
moqmedebs, fundamenturi adamianis uflebebi ar izRudeba mxolod 
negatiuri uflebebiT. Tanamedrove konstituciebi, aseve, adgenen 
pozitiur uflebebs, im gagebiT, rom pirs SeuZlia, saxelmwifos 
mosTxovos fundamenturi uflebis dacva da saxelmwifo valdebulia, 

                         
921  Kadish  Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 948. 
922 ix. Kadish  Sanford H., Respect for Life and Regard for Rights in the Criminal Law, 64 Cal. L. Rev. 871, 
883 (1976).  
923 Kremnitzer  Mordechai and  Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv.  14. 
924 iqve, gv. 15. 
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ara mxolod pativi sces am uflebas, aramed aqtiurad daicvas.925 rac 
ufro mniSvnelovania ufleba, miT ufro farToa dacva.926 
Tavdamsxmeli ar kargavs Tavis konstituciur uflebebs aucilebeli 
mogeriebis situaciaSi. mas aqvs ufleba konstituciur dacvaze, 
romelsac saxelmwifo iZleva.927  

aucilebeli mogeriebis SemTxvevaSi, Cven dainteresebuli varT, 
Tavdamsxmelis mogerieba, anu ukanono zianis Tavidan acileba 
movaxdiniT Tavdamsxmelis interesebis dazianebis gziT. am 
Tvalsazrisidan gamomdinare, aucilebeli mogerieba warmoadgens 
konfliqts saxelmwifos erT movaleobas (daicvas momgerieblis 
kanonieri interesebi) da mis meore valdebulebas (daicvas 
Tavdamsxmeli) Soris. Sesabamisad, momgerieblis ufleba daicvas 
sakuTari Tavi, gamomdinareobs saxelmwifos mier individebis 
kanonieri uflebebis dacvis valdebulebidan928 da es ar SeiZleba 
iyos SeuzRudavi.   

Sesabamisad, saxelmwifos mier gakeTebuli arCevani unda 
gamoxatavdes kompromiss momgeriebelsa da Tavdamsxmelis legitimuri 
interesebis gonivrul dacvas Soris (marTlwesrigis dacvis 
mosazrebebis gaTvaliswinebiT). adamianis uflebebis konstituciuri 
dacvis gaTvaliswinebiT, ar aqvs mniSvneloba, saqme gvaqvs 
momgeriebelTan Tu TavdamsxmelTan.929 Tumca, dacvis farglebi 
icvleba. imis gamo, rom Tavdamsxmeli aris piri, romelic ukanonod 
safrTxes uqmnis momgerieblis interesebs, da momgeriebeli mxolod 
igeriebs Tavdasxmas (anu icavs Tavis an sxvis interesebs da 
Tavdamsxmels abrunebs Tavis sawyis mdgomareobaSi), arakanonieri 
Tavdasxma aris faqtori, romelic moqmedebs Tavdamsxmelis 
sawinaaRmdegod. Tumca, es ar niSnavs proporciis srul uaryofas da 
momgerieblsaTvis SeuzRudavi uflebis micemas, daicvas sakuTari 
interesebi.930 

Tavis mxriv sainteresoa, rogori qceva aris miCneuli aSS-is 
sisxlis samarTalSi qmedebad, romelic agresias ganasaxierebs. piris 
cema an masze seriozuli Tavdasxma warmoadgens iseTi tipis agresias, 
romelic am qmedebis Camden pirs missave qmedebiT gamowveul CxubSi 
aucilebeli mogeriebis uflebas arTmevs. magram, rogorc 

                         
925 ix. Kadish  Sanford H.,  dasax. naSr ., (1976). gv. 871; Leverick  Fiona,  Is English Self-Defense Law 
Incompatible with Article 2 of the ECHR?, 2002 Crim. L. Rev. 347, 349.  
926 ix. 39 BVerfG 1, 47 (1975) (germaniis sakonstitucio sasamarTlos gadawyvetileba); 
Ashworth Andrew J., Self-Defence and Right to Life, 1975, Cambridje L.J., gv 140. 
927 Andronicou & Constantinou v. Cyprus, 25 Eur. H.R. Rep. 491 (1998); ix. Ashworth Andrew J., dasax. 
naSr., gv  69, 140; Ashworth Andrew J., Commentary on Human Rights, 1998 Crim. L. Rev. 823, 82; 
Bernsmann Klaus, Ueberlegungen zur toedlichen Notwehr bei nicht lebensbedrohlichen Angriffen, 104 ZStW 
290, 310 (1992);  Koch Burhard, Prinzipientheorie der Notwehreinschreankugen , 1992, gv. 807.  
928 ix. Koch Burkhard,  dasax. naSr., 1992, gv. 789.  
929 ix.  Bernsmann Klaus,  dasax. naSr., gv.  290, 292, 302.  
930 Kremnitzer  Mordechai and Ghanayim Khalid, dasax. naSr., 39 Tulsa ,  L. Rev. 875, 2004,  gv.  18. 
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sasamarTlom aRniSna saqmeSi United States v. Peterson,931 “nebismieri 
ukanono qmedeba, romelic gonivrulad gaTvlilia imaze, rom 
moaxdinos  Cxubis provocireba, sadac mosalodnelia janmrTelobis 
an sicocxlis xelyofa, warmoadgens agresias.” sasamarTloebSi 
arsebobs imis tendencia, rom es wesi gavrceldes yvela im pirze, vinc 
“pasuxismgebelia” Cxubis gaCaRebaze, da maT CamoerTvaT mogeriebis 
ufleba. Sesabamisad, saqmeSi Mitchell v. United States,932 sacxovrebel binaSi 
Cxubis Semdeg, pirma datova Senoba Semdegi sityvebiT: “Sen erTxel 
gamartyi, axla me gavdivar, Tu CemTan saqme gaqvs, gareT viqnebi”. 
vinaidan pirma gamoxata Tavisi mzadyofna, rom Tavidan yofiliyo 
acilebuli orTabrZola, Sesabamisad, meoris mier misi ukan 
gamodevneba warmoadgenda agresias. rogorc Cans, sasamarTloebi mzad 
arian, agresia daafiqsiron  yvela SemTxvevaSi, da aRar CaeZion im 
faqts, maprovocirebeli qmedeba ikrZaleba Tu ara sisxlis 
samarTliT. 

im zogadi wesis miuxedavad, romelic agresors misi agresiiT 
gamowveul konfliqtSi arTmevs aucilebeli mogeriebis uflebas, mas 
mainc rCeba mogeriebis SezRuduli ufleba. vinaidan es damokidebulia 
Tavdasxmis Semdgomi movlenebis ganviTarebaze. kargi iqneba, Tu 
ganvixilavT im or situacias, roca Tavdapirveli agresoris 
mogeriebis ufleba aRdgeba.933  

amerikeli iuristebis umravlesoba kiTxvaze _ aqvs Tu ara 
agresors Tavis dacvis anu mogeriebis ufleba, dadebiT pasuxs iZleva. 
amasTanave, isini Tvlian, rom,  marTalia, aseTi ufleba arsebobs, 
magram mxolod or SemTxvevaSi.934 pirveli situacia gulisxmobs im 
SemTxvevas, roca agresori iyenebs aramomakvdinebel Zalas, anu roca 
Tavdasxmas iwyebs muStebiT da an sxva arasasikvdilo iaraRiT. Tu 
momgeriebeli mas pasuxobs sasikvdilo ZaliT, Tavdamsxmels aqvs 
ufleba Tavi daicvas aseTi Zalisagan.935 

konceptualurad, es SeiZleba aixsnas im faqtiT, rom vinaidan, 
momgerieblis reaqcia iyo gadaWarbebuli da gascda aucilebeli 
mogeriebis sazRvrebs,  Sesabamisad,  momgeriebeli Tavad gaxda 
agresori da konfliqtis mizezi xdeba  momgerieblis gadaWarbebuli 
reaqcia.  

meore situacia gulisxmobs im SemTxvevas, roca aucilebeli 
mogeriebis ufleba aRdgeba, roca Tavdamsxmeli gamodis brZolidan, 
romelic man wamoiwyo.936 anu, rodesac agresori keTilsindisierad da 

                         
931 United States v. Peterson 458 F. 2nd 1222 (D.C. Cir. 1973);  Kadish  Sanford M., Encyclopedia of Crime 
and Justice, t. 3 (The Free Press, 1993), gv. 948. 
932 Mitchell v. United States 399 A. 2d 866 D.C. 1979;  Kadish Sanford H., Encyclopedia of Crime and Justice, 
t. 3, (The Free Press, 1993), gv. 948 
933 Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3, (The Free Press, 1993), gv. 948. 
 934 Козочкин И. Д., dasax. naSr.,  Омега-Л.  2003, gv. 159. 
935 ix. Castollo v. State, 614 . gv 2. 756, (Alaska, 1980). 
936 Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 948. 
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sabolood “gamovida Cxubidan da saWiro wesiT amcno es Cxubis meore 
monawile pirs - Tavdasxmis msxverpls, magram es ukanaskneli jiutobs 
Tavis miswrafebebSi gagrZeldes incidenti marTlsawinaaRmdego Zalis 
gamoyenebis ucilobel gamosayeneblad” (p. “b” $ 35.15 niu-iorkis Statis 
ssk.)937saqmeze,  romelic ganxilul iyo AaSS-is uzenaesi sasamarTlos 
mier, jer kidev gasuli saukunis bolos, dadgenili iyo: is faqti, rom 
agresorma, romelmac daartya meores, daixia ukan da mieyrdno 
sayrdens, jer kidev ar niSnavs imas, rom man jerovnad daiyvana es 
azri dazaralebulamde, rom mas ganzraxuli aqvs gaecalos am 
Setakebas.938  

Cems mier moyvanili aucilebel mogeriebis uflebis aRdgenis 
meore situaciaSi sasamarTloebi poziciiT erTmaneTisgan 
gansxvavdebian imis mixedviT, brZolis Sewyvetis ganzraxva unda iqnas 
Tu ara gamocxadebuli, Tu sakmarisia am ganzraxvis Setyobinebis 
gonivruli mcdeloba. kvlav unda iTqvas, rom es koncefcia sabuTdeba 
sawyisi Tavdamsxmelis ukan daxeviT. romlis Sedegadac Semdgom 
konfliqtze pasuxismgebelia ara sawyisi Tavdamsxmeli, aramed es 
ufro unda mieweros momgerieblis gadaWarbebul reaqcias, rac 
brZolis gagrZelebaSi gamoixata.939  

zogierT kodeqsSi AaRiniSneba garemoebani, rodesac piri, Tavisi 
uwin ganxorcielebuli moqmedebiT, kargavs uflebas mogeriebaze. 
provokaciis garda,940 es aris Zalis gamoyeneba orTabrZolis dros, 
romeli Zalac ar aris nebadarTuli kanoniT.941aseve kargaven 
mogeriebis uflebas pirebi, romlebsac Cadenili aqvT garkveuli 
danaSaulebi. calkeuli kodeqsebiT ikrZaleba TavdacviTi Zalis 
gamoyeneba  im pirTa winaaRmdeg, romlebic arian saxlis 
macxovreblebi an qonebis mepatroneni, romlebic kanonierad icaven 
mas.942 

sazogadod, rogorc vxedavT, amerikis SeerTebuli Statebis 
sisxlis samarTali, sayovelTaod miRebuli debulebidan, rom 
provocirebuli Tavdasxma mogeriebis uflebas ar warmoSobs,  uSvebs  
or SemTxvevas, roca agresoris mogeriebis ufleba aRdgeba da 
uwodebs mas Tavdamsxmelis SezRudul uflebas aucilebel 
mogeriebaze. es SemTxvevebia - agresoris mier aramomakvdinebeli Zalis 
gamoyenebis da misi mxridan wamowyebuli konfliqtis missive 
iniciativiT Sewyvetis SemTxvevebi.  

                         
937 msgavs debulebas Seicavs aSS-is sxva Statebis ssk-ebic. 
938 Rowe v. United States, 164, U.S. 546, 17 S. Ct. 172, 41 L. Ed. 547. (1896); Козочкин И. Д., dasax. naSr.,   
Омега-Л.  2003,  gv. 159.  
939 Kadish Sanford H., Encyclopedia of Crime and Justice, t. 3, (The Free Press, 1993), gv. 948. 
940yvelaze xSiria, roca piri Sejaxebis provocirebas axdens mkvlelobis an sxeulis 
mZime dazianebis miyenebis mizniT (ix. magaliTad,  kentukis ssk-is p. 2 $503. 060.) 
941 ix. magaliTad, niu iorkis  ssk-is p. 1 (c)  $ 35.15 
942 ix. Aaseve,  magaliTad,  modeluri  ssk-is p. 2 (a) (2) mux. 3.04; Козочкин И. Д., dasax. 
naSr.,   Омега-Л.  2003, gv.  159 -160. 
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vfiqrob, rogorc inglisis,  aseve aSS-is sisxlis samarTlis 
gamocdileba da midgoma am sakiTxTan mimarTebaSi, maTi 
daregulirebisaTvis SemuSavebuli meTodebi da kriteriumebi, 
qarTveli kanonmdebelisaTvis angariSgasawevi unda iyos. sainteresoa, 
rom aSS-is sisxlis samarTalis mixedviT, piris cema an masze 
seriozuli Tavdasxma warmoadgens iseTi tipis agresias, romelic am 
qmedebis Camden pirs misive qmedebiT gamowveul CxubSi aucilebeli 
mogeriebis uflebas arTmevs. aRniSnuli sakiTxi, rogoricaa, 
aucilebeli mogerieba CxubSi,  qarTul sisxlis samarTalSi saerTod  
ar aris damuSavebuli da mimaCnia, rom urigo ar iqneboda, Tuki 
movaxdendiT Tavad aucilebeli mogeriebis muxlSi damatebiTi punqtis 
Setanas, sadac pirdapir Caiwereboda anglo-amerikuli sisxlis 
samarTlidan nasesxebi debuleba imis Taobaze, rom “iseTi 
Tavdapirveli agresiis ganmaxorcielebeli  piri, rogoricaa cema an 
Tavdasxma, kargavs aucilebeli mogeriebis uflebas missave agresiuli 
qmedebiT gamowveul CxubSi.” 

garda amisa, SesaZloa, aseve sxva sakanonmdeblo novaciac. Cemi 
azriT, imisaTvis, rom naTeli moefinos provocirebuli aucilebeli 
mogeriebis daregulirebis sakiTxs, romelic, garkveulwilad, 
SeiZleba iTqvas, mainc bundovania qarTul sisxlis samarTalSi, 
SesaZloa, movaxdinoT garkveuli sinTezi qarTul sisxlis samarTlis 
azrovnebaSi damkvidrebuli aucilebeli mogeriebis provokatoris da 
anglo-amerikul samarTlis sistemaSi arsebuli agresoris raobis 
gagebisa. qarTul sisxlis samarTalSi aucilebeli mogeriebis 
provokatori, es aris piri, romelac ganzrax an gaufrTxileblobiT 
moaxdina masze ganxorcielebuli Tavdasxmis provokacia, romlis 
drosac aucilebeli mogeriebis uflebis arseboba  Tu SezRudva 
damokidebulia imaze, man es Tavdasxma gamiznulad gamoiwvia Tu aseTi 
miznis gareSe. aSS-is sisxlis samarTalSi ki,……agresori aris piri, 
romelic missave agresiiT gamowveul, maszed ganxorcielebul 
TavdasxmaSi momgerieblad gvevlineba. Tumca, agresoris uflebebTan 
dakavSirebiT, aSS-Si arsebuli zogadi SeTanxmebis mixedviT piris 
mier provocirebuli Tavdasxma mogeriebis uflebas ar warmoSobs. 
miuxedavad amisa, aqve unda aRiniSnos, rom es wesi gulisxmobs or 
gamonakliss, rodesac agresors SezRudulad, Tumca, SesaZloa, mainc 
aRudges aucilebeli mogeriebis ufleba: I. Tu mis mier arasasikvdilo 
ZaliT dawyebul konfliqtze momgeriebeli pasuxobs fataluri ZaliT 
da II. roca agresori nebayoflobiT da upirobod gamodis mis mier 
provocirebuli konfliqtidan da cdilobs, misi es ukandaxeva 
momgerieblisTvisac TvalSi sacemi gaxados.  

aSS-is sisxlis samarTalSi arsebuli agresoris da qarTul 
sisxlis samarTalSi damkvidrebuli provokaciis arsis gagebidan 
gamomdinare, SesaZloa, davamkvidroT aucilebeli mogeriebis 
provokaciisas  agresoris erTgvari ganmarteba axali terminis 
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“agresor-provokatoris” an “maprovocirebeli agresoris” SemoRebiT. 
Cven SegviZlia am terminis ganmarteba Semdegnaerad Camovayalibod:  

“agresor-provokatori” an “maprovocirebeli agresori” _ es aris, 
sakuTari, Tundac umniSvnelo, magram agresiuli qmedebiT Tavdasxmis 
maprovocirebeli piri, romelic aseTi Tavdasxmis gamiznulad Tu 
gamizvnis gareSe gamowvevis SemTxvevaSi kargavs mogeriebis uflebas, 
garda im SemTxvevisa, Tu provocirebuli Tavdamsxmelis mier 
gamoyenebuli Zala ar aRmoCnda imdenad Seusabamo agresoris mxridan 
Cadenil qmedebasTan mimarTebaSi, rom kanoni iZulebulia aRudginos 
agresors mogeriebis ufleba. ”agresor-provokators” an 
“maprovocirebel agresors” aseve unda aRudges mogeriebis ufleba, 
Tu igi nebayoflobiT gamodis mis mier provocirebuli Tavdasxmidan, 
magram provocirebuli Tavdamsxmeli, romelic ahyva provokacias, 
mxedvelobaSi ar iRebs agresoris mxridan konfliqtidan mSvidobian 
gasvlas da agrZelebs misTvis iseTi zianis miyenebas, romlis 
obieqturi aucilebloba aRar arsebobs, anu provocirebuli 
Tavdamsxmeli Tavad agrZelebs agresiul qmedebebs. “agresor-
provokatoris” an “maprovocirebeli agresoris”  aseTi ganmartebis 
SemoRebis Semdeg, qarTul sisxlis samarTalSi, SesaZlebeli iqneba 
provokacia aRar davyoT ganrax da gaufrTxileblobiT gamowveulad 
da zogad amosaval Tezisiad miviCnioT is, rom ”agresor-
provokators” an “maprovocirebel agresors”  aRudgeba mogeriebis 
ufleba miuxedavad imisa, gamiznulad Tu gaumiznavad gamoiwvia 
provokacia, Tu igi: 1) arc ki cdilobs fataluri Zalis gamoyenebas 
da 2) keTilsindisierad tovebs missave provocirebul konfliqts, 
magram  mainc grZeldeba  misTvis araadeqvaturi zianis miyeneba.  

 
 b) aucilebeli mogeriebis provokaciis sakiTxi SotlandiaSi 

aucilebeli mogeriebis Pprovokaciis problemasTan dakavSirebiT 
inglisuri da amerikuli sisxlis samarTlis poziciebis gaanalizeba-
gaTvaliswinebis Semdeg, aucileblad unda SevexoT  aucilebeli 
mogeriebis provokaciis sakiTxs SotlandiaSic, vinaidan am sakiTxs, 
SeiZleba iTqvas, yvelaze didi adgili eTmoba Sotlandiur sisxlis 
samarTlis mkvlevarTa naSromebSi.  

rogorc gamokvleuli masalis analizma miCvena, aucilebeli 
mogeriebis provokaciis sakiTxi yvelaze ufro farTod Sotlandiuri 
sisxlis samarTlis skolis mimdevrebs aqvT ganxiluli da win 
wamoweuli, Sotlandiuri samarTlis mkvlevaris hiumis mTeli rigi 
Sexedulebebisa da Teoriebisa swored Cveulebrivi, klasikuri 
aucilebeli mogeriebis da provocirebuli aucilebeli mogeriebis 
ganmasxvavebeli niSan-Tvisebebis aRwera-ganmartebasa da maT 
samarTlebriv Sefasebas aqvs daTmobili. Tumca, isic unda aRiniSnos, 
rom provokaciis sakiTxis guldasmiT gamokvlevis miuxedavad, naTeli 
Sexedulebis Seqmna aRniSnuli Temis garSemo mainc saeWvoa da sakiTxi 
garkveulwilad bundovani rCeba.  
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Sotlandiuri sisxlis samarTlis mixedviT, marTlsawinaaRmdego, 
magram provocirebuli Tavdasxmis mogerieba _ es iseTi SemTxveva, 
roca orive mxare garkveulwilad braleulia im garemoebebis 
gamowvevaSi, romelSic moxda Tavdasxma. hiumi amas uwodebs 
“aucilebeli mogerieba CxubSi”, xolo berneti uwodebs “mogeriebas 
provokaciis safuZvelze.943 es praqtikaSi yvelaze gavrcelebuli 
SemTxvevaa, romelic SeiZleba daiyos ramdenime sxvadasxva tipis 
situaciad: 1) rodesac Tavdamsxmelma gamoiwvia es situacia 
umniSvnelo, magram aramarTlzomieri qmedebiT “sityvebiT an 
moqmedebiT, romelmac gamoiwvia konfliqti da gadaizarda sasikvdilo 
SetakebaSi”;944 2) rodesac momgeriebelma gamoiwvia es situacia 
aramarTlzomieri qmedebiT. am situaciaSi faqtebi SeiZleba 
ganviTardes ori sxvadasxva magaliTis saxiT: I. momgeriebeli silas 
gaawnavs Tavdasmsxmels da es ukanaskneli Surs iZiebs momgeriebelze 
sasikvdilo Zalis gamoyenebis gziT; II. momgeriebeli mas moklavs, 
raTa gadaarCinos sakuTari sicocxle. mZarcveli Tavs esxmis maRazias 
da mepatrone Tavs icavs, magram es ukanaskneli iyenebs imaze met 
Zalas, vidre es  saWiroa misi qonebis usafrTxoebis dasacavad da am 
dros safrTxeSi agdebs mZarcvelis sicocxles. mZarcveli klavs mas. 
samarTlebrivma sistemam, SeiZleba, pirveli magaliTi CaTvalos 
gamarTlebulad da meore gaumarTleblad, an orive erTad CaTvalos 
gamarTlebulad an gaumarTleblad. magram, rogorc miiCneven, ar 
SeiZleba meore midgoma CaiTvalos gamarTlebulad da pirveli ara.945  

Nhiumi Tvlis, rom Cveulebrivi aucilebeli mogeriebis dros 
gamosayenebeli wesebi  gansxvavdeba im wesebisagan, romlebic, hiumis 
mixedviT, moqmedeben CxubSi Cadenili mogeriebisas, sadac hiumis azriT 
gamoyenebuli SeiZleba iqnes minimumi Zala, rac aucilebelia 
sicocxlis gadasarCenad, sadac momgeriebelma yvelaferi unda 
iRonos, raTa Tavi daaRwios konfliqts.946 

hiumi siRrmiseulad ganixilavs sakiTxs “aucilebel mogeriebas 
CxubSi”. hiumis midgoma am sakiTxisadmi da damnaSavis mimarT 
aucilebeli mogeriebis uflebis gamoyenebisadmi naklebad 
TvalSisacems xdis gansxvavebas maT Soris, Tumca is Tavidanve, 
rodesac mimoixilavs klasikur aucilebel mogeriebas da mogeriebas 
CxubSi, xazs usvams am gansxvavebas. amis miuxedavad, hiumis 
mosazrebaTa gamoyenebis praqtikuli Sedegi aris is, rom CxubSi 
aucilebeli mogeriebis ufleba saerTod uaryofilia. marTalia, is 

                         
943 Gordon Gerald H., dasax.naSr., Third Edition, W. Green, Edinburgh, 2001, gv. 314.  
944 Hume, i. 222. ix. Gordon Gerald H., dasax.naSr., Third Edition, W. Green, Edinburgh, 2001. 
945Aaris kidev erTi situacia, rodesac momgeriebeli Tavs icavs pirisgan, romelsac 
sisxlis samarTlebrivi pasuxismgebloba ar ekisreba. es ganixileba imave 
konteqstSi, rogorc aucilebeli mogerieba damnaSavis winaaRmdeg, vinaidan 
Tavdamsxmeli danaSaulebrivad moqmedebs, Tumca pasuxs ar agebs; Gordon Gerald H.,   
dasax. naSr., Third Edition, W. Green, Edinburgh, 2001, gv. 314.  
946 Hume, i. 217- 218 da  cf. MacDonald, gv. 106. ix. Gordon  Gerald H., dasax.naSr., Third Edition, W. 
Green, Edinburgh, 2001. 
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saubrobs aucilebel mogeriebaze “uecari Cxubis viTarebaSi,” magram 
amatebs, rom Tu Cxubis dasawyisSi, an mimdinareobisas, an mis 
dasasruls warmoCinda, rom momgeriebelma Caidina raime gadametebuli, 
mas gamosworebisa da sxvebisaTvis magaliTis micemis mizniT 
mosamarTle Seufardebs sasjels, Tumca unda iTqvas, rom am dros 
mkvleloba  aris Cadenili  ara boroti ganzraxviT, aramed mxolod 
sakuTari sicocxlis gadasarCenad da im rwmeniT, rom momgeriebeli 
gaqcevas ver SeZlebda.947 

 es imas niSnavs, rom mkvleloba aucilebeli mogeriebis 
mdgomareobaSi Cadenilad ver CaiTvleba, Tu Cxubi wamoiwyo 
momgeriebelma, aseve Cxubs ver mivusadagebT imave normebs, romlebic 
moqmedeben aucilebeli mogeriebis klasikur SemTxvevaSi. Tu 
braldebuls evaleba, rom gasakicxi araferi Caidinos Cxubis 
ganmavlobaSi, maSin erTaderTi gansxvaveba Cxubsa da aucilebel 
mogeriebas Soris aris is, rom damnaSavis mxridan aucilebeli 
mogeriebisas Tavidanve safrTxe emuqreba momgerieblis sicocxles, 
xolo CxubSi Tavidan ar aris aseTi safrTxe da Sesabamisad ar 
arsebobs aucilebeli mogeriebis mizniT mkvlelobis aucileblobac. 
magram, Tu momgerieblis saqcieli Tavidanve samagaliToa da gakicxvas 
ar imsaxurebs, maSin, rodesac Cxubi ukve safrTxes uqmnis mis 
sicocxles, misi mdgomareoba ar gansxvavdeba aucilebeli mogeriebis 
mdgomareobisgan. Tumca, unda iTqvas, rom braldebulis mxridan 
samagaliTo saqcielis moTxovna gulisxmobs, rom Tu is ukan ar 
daixevs, rodesac amis usafrTxo SesaZlebloba arsebobs, is ver 
gamarTldeba. Tu is mainc gamarTlda, maSin es SemTxveva ar 
gansxvavdeba aucilebeli mogeriebis klasikuri magaliTisgan. 948 

hiumis moTxovna, romlis mixedviTac momgeriebeli arabraleuli 
unda iyos, gulisxmobs imas, rom is ar aRiarebs aucilebeli 
mogeriebis uflebas im SemTxvevaSi, roca Cxubi momgeriebelma 
wamoiwyo. hiumi iqamdec ki midis, rom amtkicebs, rom piri, romelmac 
sila gaawna meores, ver isargeblebs aucilebeli mogeriebis uflebiT, 
Tu meore piri mas upasuxebs gaSiSvlebuli xanjliT.949 

                         
947 rogorc Cans, hiumi am situacias ganixilavs ufro rogorc pasuxismgeblobis 
Semamsubuqebel, vidre gamomricxvel garemoebas. magaliTad, is ar cnobs mesame 
pirebis uflebas, xelyos Tavdamsxmelis sicocxle momgerieblis sicocxlis 
gadasarCenad (Tumca, aseTi ufleba arsebobs danaSaulebrivi Tavdasxmis mogeriebis 
SemTxvevaSi). 
948Gordon  Gerald H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001 gv. 317-318. 
949leitenanti robinsonis saqmeze (1758), braldebulma sila gaawna Tavis kolega 
oficers, mas Semdeg, rac es ukanaskneli sityvierad xangrZlivad amcirebda mas. es  
ukanaskneli ecada misTvis cecxlis saCxreki daertya da Semdeg xanjliT Seutia. 
braldebulma is mokla, magram gamarTlebuli iqna SemTxveviTobis, boroti 
ganzraxvis ararsebobisa da aucilebeli mogeriebis kombinaciis safuZvelze. hiumi 
aRiarebs, rom saqmeze gamamarTlebeli ganaCeni dasabuTebuli iyo, magram es ar 
warmoadgenda aucilebeli mogeriebis swor kvalifikacias, vinaidan Cxubi wamoiwyo 
braldebulma.  
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hiumis zemoTaRniSnuli midgomis kritikidan gamomdinareobs 
martivi da Tanmimdevruli Teoria: pirovnebas aqvs ufleba moklas 
Tavdamsxmeli sicocxlisa da umankoebis dasacavad, rodesac is 
gonivrulad varaudobs, rom es sikeTe imyofeba safrTxeSi da ar 
arsebobs safrTxis Tavidan acilebis sxva gza, da rodesac safrTxeSi 
myofi piri ver gaikicxeba arsebul situaciaSi. aqedan gamomdinareobs 
is, rom aucilebeli mogerieba efuZneba imave filosofiur sawyisebs, 
rasac  ukiduresi aucilebloba. Tumca, hiumi ar ganixilavs erT 
mniSvnelovan problemas: kerZod, es aris sakiTxi imis Sesaxeb, rom 
samarTlebrivi sistema, romelic ar cnobs ukidures aucileblobas, 
SesaZlebelia Tu ara, rom cnobdes aucilebel mogeriebas am 
formiT.950 hiumi amaze, albaT, upasuxebda, rom es SesaZlebelia da 
rom aucilebeli mogerieba pasuxismgeblobis gamomricxav garemoebas 
warmoadgens momgerieblis arabraleulobis da Tavdamsxmelis 
braleulobis gamo. rogorc holi ambobda: “aucilebeli mogeriebisas  
momgeriebeli zians ayenebs safrTxis Semqmnel pirs, xolo ukiduresi 
aucileblobisas pirs, romelic safrTxis SeqmnisaTvis pasuxs ar 
agebs.”951 ukiduresi aucileblobisas problema aris imis gansazRvra, 
Tu ramdeni udanaSaulo adamianis sicocxle SeiZleba gaiwiros.952  

hiumi Tavad aRiarebda, rom ar arsebobda samarTlis wyaro, 
romelic daadgenda gansxvavebas damnaSavis mogeriebasa da CxubSi 
mogeriebas Soris. “am mosazrebebs me vaviTareb Cemi piradi rwmenis 
safuZvelze. maTi sawinaaRmdego wyaro ar arsebobs, Tumca isini arc 
uzenaesi sasamarTlos gadawyvetilebiTaa gamyarebuli.953” 

berneti da alisoni mxars uWeren hiumis mier dasabuTebul 
gansxvavebas CxubSi Cadenil  mogeriebasa da damnaSavis mogeriebas 
Soris, magram amis magaliTad Symons-is garda sxva saqmes ver 
asaxeleben, xolo Symons-is saqmis dasabuTebas isini ar iwoneben. 954   

John Forrest-is955 saqmeSi, braldebuli muSaobda Senoba- 
dawesebulebis komendantad, sadac cxovrobdnen mdedrobiTi sqesis 
mosamsaxureebi. man winaaRmdegoba gauwia SenobaSi SemoWril pirTa 
jgufs da mokla erT erTi maTgani. dacva amtkicebda rogorc  
aucilebeli mogeriebis mdgomareobas, aseve SemTxveviT mkvlelobas. 
 marTalia, aucilebeli mogeriebis es forma warmoadgenda 
damnaSavis mogeriebas, lordma monkreifma msajulebs misca direqtiva, 

                         
950Sotlandiuri samarTali cnobs ukidures aucileblobas, magram SezRuduli 
formiT. mas aucilebeli mogeriebis msgavsi bevri saerTo wesi aregulirebs, Tumca 
cnobili ar aris gaamarTlebs Tu ara is mkvlelobas. Tu is ver gaamarTlebs, maSin 
es iqneba erTi mniSvnelovani gansxvaveba aucilebel mogeriebasa da ukidures 
aucileblobas Soris.  
951 Hall, gv-ebi. 435-436, ix. Gordon  Gerald H., dasax.naSr., Third Edition, W. Green, Edinburgh, 2001. 
952 Gordon  Gerald H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001 gv. 319.  
953 Hume, i. 218. ix. Gordon  Gerald H.,  dasax.naSr., Third Edition, W. Green, Edinburgh, 2001. 
954 Gordon  Gerald H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001 gv, 320.  
955John Forrest (1837) 1 Swin. 404.  
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romelic iTvaliswinebda yvela formis aucilebeli mogeriebis 
Taviseburebebs. kerZod, direqtiva miuTiTebda Semdegs:  

“Tu Tqven fiqrobT, rom gasrola moxda ganzrax, maSin unda 
ganixiloT sakiTxi braldebuls hqonda Tu ara safuZveli evarauda 
rom misi sicocxle, an binaSi macxovrebelTa sicocxle iyo safrTxis 
qveS”.  

makdonaldi saerTod ukuagdebs aucilebel mogeriebas damnaSavis 
winaaRmdeg da iZleva wesebs, romlebic morgebulia Cxubze, magram 
SeiZleba iqnas gamoyenebuli aucilebeli mogeriebis yvela 
SemTxvevaSi.956 

es aris axali wesebi, romlebic ZiriTadad moqmedeben Tanamedrove 
samarTalSi.957  

wesebi, romlebic Sotlandiur sisxlis samarTalSi 
aregulirebdnen aucilebeli mogeriebas CxubSi, moqmedeben da unda 
ganvixiloT hiumis Semdegac. SeuZlebelia samarTlis ganviTarebis 
mimoxliva 1938 wlamde, registrirebuli sasamarTlo 
gadawyvetilebebis arqivis xelmiuwvdomlobis gamo958.  

saqmeSi H.M. Advocate v. Kizilevicius braldebulma xeli gaartya 
mamamiss. maT Soris Selaparakeba moxda wina dRiT am ukanasknelis 
mier braldebulis cemis gamo. rodesac dazaralebulma xelSi aiRo 
buxris saCxreki, braldebulma mas ramdenjerme uTo daartya ise, rom 
ar Seecada misTvis saCxrekis warTmevas. cota xnis Semdeg Tavad 
mamamisi miuaxlovda braldebuls uToTi xelSi da daemuqra. 
braldebulma waarTva mas uTo da dartymebiT miayena sasikvdilo 
dazianebani, ris Sedegadac es ukanaskneli gardaicvala. es kazusi 
SeiZleba ganxiluli iqnas CxubSi Cadenili mogeriebis konteqstSi 
(faqtobrivad, braldebuli damnaSaved iqna cnobili mkvlelobaSi).  
magram lordma jamisonma msajulebs misca Semdegi instruqcia, _ Tu 
isini fiqrobdnen, rom braldebuli moqmedebda aucilebeli mogeriebis 
mdgomareobaSi, maT SeeZloT misi gamarTleba. saqmeSi ar iqna 
gamoTqmuli mosazreba, romelic uaryofda aucilebeli mogeriebis 
uflebas imis gamo, rom braldebulma monawileoba miiRo 
konfliqturi situaciis ganviTarebaSi.959 

saqmeSi Robertson and Danague,960 pirs brali edeboda kafis 
mepatronis dayaCaRebasa da mkvlelobaSi. aucilebeli mogerieba ar 
dadginda, magram saqmis saapelacio gasaCivrebisas lordma normandma 
miuTiTa Semdegi: “imis miuxedavad, rom SesaZlebelia, pirma 

                         
956 Macdonald, gv.106, ix. Gordon  Gerald H., dasax.naSr., Third Edition, W. Green, Edinburgh, 2001. 
957 Gordon  Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001 gv. 320.  
958 Tumca, David Landale -s saqmeSi (1826) dadginda, rom hiumis mkafiod sawinaaRmdego 
mosazrebis miuxedavad, zogierT garemoebebSi, duelSi monawile TavSekavebuli 
partniori SeiZleba, gamarTldes aucilebeli mogeriebiT.  
959 Gordon  Gerald H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001 gv, 321. 
960Robertson and Danague,  edinburgis maRali sasamarTlo, agv. 1945; umaRlesi saapelacio 
sasamarTlo, oqt. 1945.  
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ganaxorcielos pirveli Tavdasxma da, Sesabamisad, is iyos 
Tavdamsxmeli, kanoni mas avtomaturad ar arTmevs aucilebeli 
mogeriebis uflebas. Tu momgeriebelma sakuTari Tavis an sakuTrebis 
dacvisas uxeSad gadaacila saWiroebis farglebs, maSin Tavad 
Tavdamsxmels aqvs ufleba, Tavi daicvas momgerieblisagan. Cxubis 
SemTxvevaSi aucilebeli mogeriebis ufleba SeiZleba, moiSvelios 
rogorc erTma, aseve meore mxarem, magram Tu momgeriebelma ajoba 
Tavdamsxmels, misi upiratesoba TavisTavad ar aqcevs mas 
Tavdamsxmelad.” 

lordma monkreifma, ki miuTiTa, rom amgvar Tavdamsxmels evaleba 
ukandaxeva da iSviaTad eqmneba aucilebeli mogeriebis ufleba. 
makdonaldis mier imis miTiTeba, rom momgeriebelma ar unda wamoiwyos 
konfliqti,961 ver modis SesabamisobaSi Kizilevizius-is da Robertson-is 
saqmeebTan da dResdReobiT cnobilia, rom es ori saqme warmoadgens 
moqmed samarTals.962 Sesabamisad, momgerieblis mier konfliqtis 
wamowyeba avtomaturad ar gamoricxavs aucilebeli mogeriebis 
uflebas.963 

lordma houfma saqmeSi – Burns v. H. M. Advocate, aRniSna: “iseT 
saqmeebSi, romlebSic braldebulma wamoiwyo Cxubi an moaxdina 
konfliqtis provocireba, aucilebeli mogeriebis ufleba 
damokidebulia imaze, Tu rogori iyo sapasuxo reaqcia meore  
mxridan. Aanu, iyo Tu ara sapasuxo reaqcia imdenad araproporciuli, 
rom braldebuli Tavad aRmoCnda safrTxeSi, saidanac Tavis daRweva 
SeuZlebeli iyo da mis mier gamoyenebuli Zala ar aWarbebda imas, rac 
saWiro iyo misi sicocxlis gadasarCenad an sxeulis mZime dazianebis 
Tavidan asacileblad”.  

Sesabamisad, Tu marTlsawinaaRmdego, Tundac araprovocirebuli 
Tavdasxmis Sedegad safrTxe Seeqmna braldebulis sicocxles, 
romelsac Tavis gadarCena SeeZlo mxolod Tavdamsxmelis 
mkvlelobiT, maSin aucilebeli mogeriebis kvalifikacia 
dasaSvebia.964xolo, Tu moxda Cveulebrivi ormxrivi Cxubi, sadac erTma 
pirma mokla meore, maSin situacia unda iqnas Sefasebuli rogorc 
erTi mTliani, imis dasadgenad, piri moqmedebda Tu ara aucilebel 
mogeriebaSi. Sesabamisad, damnaSavis mogeriebasa da CxubSi Cadenil 
mogeriebas Soris rCeba erTaderTi gansxvaveba: damnaSavis 
mogeriebisas ufro meti albaToba arsebobs imisa, rom nafici 
msajulebi gamamarTlebel verdiqts daadgenen, xolo CxubSi Cadenili 
mogeriebisas amis albaToba ufro naklebia. es albaToba yvelaze 

                         
961 Mcdonald, gv.106, ix. Gordon  Gerald H., dasax.naSr., Third Edition, W. Green, Edinburgh, 2001.  
962 Boyle, v. H.M. Adocate, 1992 S. C. C. R. 824. 
963 Gordon  Gerald H., dasax. naSr., Third Edition, W. Green, Edinburgh, 2001 gv. 321. 
964Surman v. H.M. Advocate, 1988 S.L. T. 371. xSirad braldebulebi Tavs imarTleben 
aucilebeli mogeriebiTa da SemTxveviT (arabraleuli sicocxlis xelyofa). 
Teoriulad es ori argumenti erTmaneTs gamoricxavs, magram praqtikaSi ara.  
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naklebia, roca momgeriebeli aris Tavad mZarcveli, romelic 
dazaralebulis sicocxles xelyofs.965 

CxubSi gamoyenebuli aucilebeli mogeriebis garda, Sotlandiuri 
samarTali exeba klasikuri aucilebeli mogeriebis iseT 
SemTxvevebsac, roca momgeriebeli ar iTvaliswinebs Tavdasxmis 
Sewyvetis moments da iyenebs gadaWarbebul Zalas Tavdasxmis 
mosagereblad, riTac, erTgvarad arRvevs qmedebis marTlzomierebis 
pirobebs. kerZod, aq naTqvamia, rom Tu momgeriebeli agrZelebs Zalis 
gamoyenebas mas Semdeg, rac Tavdasxma Sewydeba, Tavdamsxmels, Tavis 
mxriv, uCndeba aucilebeli mogeriebis ufleba.966 

DSemajamebeli kuTxiT, SeiZleba iTqvas, rom Sotlandiuri 
sisxlis samarTli erTmaneTisagan asxvavebs marTlsawinaaRmdego da, 
marTlasawinaaRmdego, magram provocirebul Tavdasxmis mogeriebas. es 
ukanaskneli ki is SemTxvevaa, roca orive mxare garkveulwilad 
braleulia im garemoebebis gamowvevaSi, romelSic moxda Tavdasxma.  
es aris “aucilebeli mogerieba CxubSi”, anu igive “mogerieba 
provokaciis safuZvelze”. Sotlandiuri sisxlis samarTlis 
mkvlevari,Hhiumi gansxvavebas akeTebs Cveulebriv da CxubSi Cadenili 
aucilebeli mogeriebis dros gamosayenebel wesebs Soris. kerZod, 
CxubSi Cadenili mogeriebisas,  gamoyenebuli SeiZleba iqnas minimumi 
Zala, rac aucilebelia sicocxlis gadasarCenad  da sadac 
momgeriebelma yvelaferi unda iRonos, raTa Tavi daaRwios 
konfliqts. AaseTi midgomis miuxedavad, hiumis mosazrebaTa 
gamoyenebis praqtikuli Sedegi aris is, rom CxubSi aucilebeli 
mogeriebis ufleba saerTod uaryofilia. Ggamodis, rom Sotlandiur 
sisxlis samarTalSi, hiumis mixedviT, mkvleloba aucilebeli 
mogeriebis mdgomareobaSi Cadenilad ver CaiTvleba, Tu Cxubis 
iniciatori momgeriebelia. hiumis Mamgvari midgomis mowinaaRmdegeTa 
Teoria ki sruliad gansxvavebul wesebs ayalibebs. kerZod, isini 
SesaZleblad miiCneven Tavdamsxmelis sikvdils sicocxlisa da 
umankoebis dasacavad, Tuki is gonivrulad varaudobs, rom es sikeTe 
imyofeba safrTxeSi da ar arsebobs safrTxis Tavidan acilebis sxva 
gza. Sotlandiur sisxlis samarTalSi CxubSi aucilebeli mogeriebis 
maregulirebeli wesebi sainteresoa hiumis Semdgomac. Tumca, es wesebi 
da Sexedulebebi radikalurad gansxvavebulebi iyo.  kerZod, erT-erT 
gansaxilvel saqmeSi ukve gaCnda imis SesaZlebloba, rom  Cxubis 
SemTxvevaSi aucilebeli mogeriebis uflebis gamoyenebis 
SesaZlebloba orive moCxubar mxares miscemoda. Aamis sapirispirod, 
sxva mosamarTle  miuTiTebda, rom Cxubis maprovocirebels  evaleba 
ukan daxeva da iSviaTad  Tu miecema aseTs aucilebeli mogeriebis 
ufleba. aRniSnul sakiTxTan Sotlandiur sisxlis samarTalSi 
arsebobs kidev sxva, mesame midgoma, romlis mixedviTac braldebulis 

                         
965 Gordon  Gerald H.,  dasax. naSr., Third Edition, W. Green, Edinburgh, 2001 gv. 322. 
966Rebertson and Donoghue, edinburgis maRali sasamarTlo, agv. 1945; umaRlesi saapelacio 
sasamarTlo, oqt. 1945. 
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mier wamoiwyebul CxubSi an  mis mier  provocirebul konfliqtSi, 
aucilebeli mogeriebis ufleba damokidebulia imaze, rogori iyo 
sapasuxo reaqcia meore  mxridan, anu iyo Tu ara sapasuxo reaqcia 
imdenad araproporciuli, rom braldebuli Tavad aRmoCnda 
safrTxeSi, saidanac Tavis daRweva SeuZlebeli iyo da mis mier 
gamoyenebuli Zala ar aWarbebda imas, rac saWiro iyo misi sicocxlis 
gadasarCenad an sxeulis mZime dazianebis Tavidan asacileblad.  

sabolood, Sotlandiuri sisxlis samarTlis mixedviT, damnaSavis 
mogeriebasa da CxubSi Cadenil mogeriebas Soris gansxvaveba mxolod 
nafici msajulebis mier gamoTqmul Sexedulebebsa  da gakeTebul  
Sefasebebamde dadis, rac gulisxmobs, rom   damnaSavis mogeriebisas 
ufro maRalia gamamarTlebel verdiqtis gamotanis albaToba, vidre 
CxubSi Cadenili mogeriebisas.  

$ 2. aucilebeli mogeriebis sakiTxis dasma ukanono dakavebisadmi 
winaaRmdegobis gawevisas 

I. aucilebeli mogeriebis ufleba Tanamdebobis piris mier 
ukanono dakavebis ganxorcielebisas da Tanamdebobis piris 
mxridan aucilebeli mogeriebis uflebis gamoyenebis SezRudva 
qarTul sisxlis samarTalSi 

sakiTxi imis Taobaze, arsebobs Tu ara ukanono dakavebis dros 
aucilebeli mogeriebis ufleba, sakmaod aqtualurad dgas anglo-
amerikul samarTlis sistemaSi, gansxvavebiT qarTuli sisxlis 
samarTlisagan, sadac mxolod sabWoTa da post-sabWoTa iuridiul 
literaturaSi vxvdebiT   msjelobas imis Sesaxeb, warmoiSveba Tu ara 
mogeriebis viTareba  da ufleba im SemTxvevebSic, roca 
marTlzomierebis pirobebs arRvevs  Tanamdebobis piri Tavisi 
samsaxurebrivi funqciis Sesrulebis dros.  sabWoTa sisxlis 
samarTlis Teoria, Tumca erTgvari SezRudviT, magram mainc aRiarebs 
aucilebeli mogeriebis uflebas Tanamdebobis piris ukanono 
moqmedebis winaaRmdeg.967 

v. kiriCenkos azriT, sabWoTa  samarTls ar SeuZlia, aRiaros 
aucilebeli mogeriebis uflebis SeuzRudveloba Tanamdebobis pirTa 
yoveli moqmedebis mimarT, romelic momgeriebels ukanonod eCveneba, 
Cvens samarTals ar SeuZlia, gaaTanabros aucilebeli mogerieba 
moqalaqeTa da Tanamdebobis pirTa mimarT da principulad ar 
ganasxvavovos es SemTxvevebi erTimeorisagan.968 

a. trainins miaCnia, rom kanoni ver miscems moqalaqes uflebas 
arsebiTad Seafasos xelisuflebis warmomadgenlis gankarguleba; 
erTaderTi piroba xelisuflebis  gankargulebis aucilebeli  
Sesrulebisa misi formaluri kanonierebaa. 969 

                         
967 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv. 58-59.  
968 kiriCenko v., dasax. naSr., М., 1948, gv. 95. 
969 Трайнин А. Н., Уголовное   право.  Часть общая. М., 1929, gv. 672. 
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n. paSe-ozerski cdilobs, Taviseburad gadaWras es sakiTxi. misi 
TqmiT, aucilebeli mogeriebis daSveba Tanamdebobis piris aSkarad 
danaSaulebrivi da agreTve formalurad ukanono moqmedebis mimarT 
aucilebeli mogeriebis arsidan gamomdinareobs; Tanac avtori dasZens, 
rac Seexeba SemTxvevebs, rodesac Tanamdebobis piri, arsebiTad 
ukanonod, magram formalurad kanonierad moqmedebs, aseT viTarebaSi 
aucilebeli mogeriebis dauSvebeliao.970 

sworad mimaCnia  T. SavguliZis mier gamoTqmuli mosazreba, 
rodesac is ar iziarebs debulebas, rom Tanamdebobis piris moqmedeba, 
romelic saWiro formiT ar gamoixateba, anu formalurad ukanonoa, 
SeiZleba, arsebiTad kanonieri iyos. Tanamdebobis piris movaleoba, 
romelic kanonidan gamomdinareobs, kanoniT dadgenili formiT unda 
xorcieldebodes. Tu Tanamdebobis piri Tavisi samsaxurebrivi 
movaleobis ganxorcielebisas arRvevs dadgenil formas, misi 
moqmedeba ukanonoa ara marto formalurad, aramed arsebiTadac.971 
veTanxmebi ra zemoaRniSnul mosazrebas, mimaCnia, rom policielis Tu 
sxva samarTaldamcavi organos warmomadgenlis mier ganxorcielebuli 
dakaveba rom kanonierad CaiTvalos, daculi unda iyos yvela is 
procesualuri norma da kanoniT dadgenili forma, rac 
gaTvaliswinebulia Sesabamisi saproceso da sxva kanonmdeblobiT, 
xolo aseTis darRvevis SemTxvevaSi, dakaveba, Tundac misi 
safuZvlianobisas, Cemi azriT, kanonierad ver miiCneva. xolo ukanonod 
ganxorcielebuli dakavebisas ki, pirs aucilebeli mogeriebis ufleba 
ar unda SevzRudoT.  

a.Ppiontkovski Taviseburad wyvets sakiTxs aucilebeli mogeriebis 
uflebis SezRudvis Sesaxeb, roca saqme Tanamdebobis piris ukanono 
moqmedebs Seexeba. unda vaRiaroT, ambobs igi, rom saWiroa, SeizRudos 
aucilebeli mogeriebis ufleba Tanamdebobis pirTa winaaRmdeg. Mmisi 
azriT, mogerieba SeiZleba marTlzomieri iyos, Tu Tanamdebobis piri 
xelyofs TviT pirovnebas, misi sxva ukanono moqmedeba ki SeiZleba 
gasaCivrdes dadgenili wesiT; ukanasknel SemTxvevebSi dausabuTebeli 
iqneba gavamarTloT Zalis gamoyeneba aucilebeli mogeriebis uflebis 
sababiT.  

T. SavguliZis azriT, Tanamdebobis piris  moqmedebis mimarT 
aucilebeli mogeriebis sakiTxis gadawyveta xelyofis obieqtis 
mixedviT dadebiT Sedegs ver mogvcems, radgan samarTliT daculi 
obieqti SeiZleba daziandes imis miuxedavd, Tanamdebobis Tu 
araTanamdebobis piri xelyofs mas.  SezRudva specialuri pirobebiT 
aucilebeli mogeriebisa Tanamdebobis piris moqmedebis mimarT ar 
gamomdinareobs TviT aucilebeli mogeriebis bunebidanac, radgan, 
rogorc wesi, roca gadasawyvetia aucilebeli mogeriebis uflebis 
gamoyenebis sakiTxi, ganmsazRvrelia sazogadoebrivi saSiSroebis 

                         
970 paSe-ozerskiNn., dasax. naSr., 1962, gv. 43. 
971 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv.  61. 
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xasiaTi da ara  xelyofis subieqtis Tavisebureba.972 T. SavguliZes  
aseve miaCnia, da mec unda daveTanxmo, rom marTebulad wyvets sakiTxs 
n. durmanovi. igi SesaZleblad cnobs aucilebel mogeriebas  
xelisuflebis warmomadgenlis an sxva Tanamdebobis piris aSkarad 
danaSaulebrivi moqmedebis mimarT da arc moqmedebis formasa da arc 
xelyofis obieqts gadamwyvet mniSvnelobas ar aniWebs.973 

amrigad,  qarTuli sisxlis samarTlis mkvlevarebi sabolood 
midian daskvnamde, rom, roca wydeba sakiTxi Tanamdebobis piris 
mimarT aucilebeli mogeriebis uflebis Taobaze, gasaTvaliswinebelia 
aucilebeli mogeriebis  marTlzomierebis pirobebi. Tu Tanamdebobis 
piris aSkarad danaSaulebrivi moqmedeba samarTliT dacul obieqts 
uSualo, ucilobelsa da arsebiT zians uqadis, maSin moqalaqes 
SeuZlia, gamoiyenos Tanamdebobis piris mimarT aucilebeli 
mogeriebis ufleba.974 maTve miaCniaT, rom, im SemTxvevaSi, Tu kanoni 
sagangebod adgens wesebs Tanamdebobis piris aramarTlzomieri 
moqmedebiT Selaxuli interesebis aRsadgenad, maSin, ra Tqma unda, 
aucilebeli moqmedebis viTareba ar warmoiSoba, radgan kanonieri 
interesebis dasacavad ar aris aucilebeli Tanamdebobis pirisaTvis 
zianis miyeneba.975 

 am ukanasknel debulebas ver daveTanxmebiT, vinaidan 
SesaZlebelia, kanoni awesebdes saTanado zomebs Tanamdebobis piris 
aramarTlzomieri moqmedebiT Selaxuli interesebis aRsadgenad, 
magram, savaraudoa, rom es zomebi gulisxmobdes garkveuli saxis 
kompensacias, anu interesSelaxuli adamianis reabilitacia SesaZloa, 
moxdes samarTlis sferoSi da iuridiuli procedurebiT, magram am 
SemTxvevaSi Cven veranair meqanizms ver SevimuSavebT imisaTvis, raTa 
aRmofxvrili iqnas imgvari dazianebebi, rac  SeiZleba miadges 
adaminis sxeulis xelSeuxeblobas da mTlianobas. Sesabamisad, 
mimaCnia, rom Tuki policieli an sxva dakavebisaTvis uflebamosili 
piri, ukanonod Seecdeba piris dakavebas, pirs unda mivceT saSualeba 
imisa, rom gamoiyenos aucilebeli mogeriebis ufleba, romelsac mas 
TviT aucilebeli mogeriebis institutis arsi aniWebs.  

Tavis mxriv, sainteresoa Tavad Tanamdebobis piris mxridan 
aucilebeli mogeriebis uflebis gamoyenebis sakiTxi, ufro 
konkretulad ki, sakiTxi imis Sesaxeb, ramdenad aris SesaZlebeli, 
policielma isargeblos aucilebeli mogeriebis uflebiT Tavisi 
samsaxurebrivi movaleobis Sesrulebisas, da Tu aseTi uflebiT 

                         
972 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, gv.  62-63.  
973 ix.  Дурманов Н. Д. , Обстоятельства, исключающие общественную опасность и противоправность 
деяния. М., 1961, gv. 13. 
974 SavguliZe T., surgulaZe l., dasax. naSr., gamomc.“meridiani”, Tb., 1988, Ggv. 66.  
975 es Sexeduleba T. SavguliZes gamoTqmuli aqvs naSromSi Необходимая оборона, 
Тбилиси, 1966. igi ZiriTadad gaziarebulia i. tiSkeviCis mier. (ix Тишкевич И.С., Условия 
и пределы  необходимой обороны. Минск, 1968, gv. 18 da momd.). 
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sargebloba dasaSvebia, ramdenad da ra SemTxvevebiT izRudeba misi 
gamoyenebis areali.  

aRniSnul sakiTxs qarTul sisxlis samarTalSi yuradReba 
dauTmo m. turavam da am sakiTxTan dakavSirebiT literaturaSi 
arsebuli problemis gadawyvetis sxvadasxva gzebi samarTlebrivi 
Teoriebis saxiT warmogvidgina.976  

m. turavas mixedviT, sisxlis samarTalSi sakamaToa sakiTxi imis 
Sesaxeb, SeuZlia Tu ara sajaro xelisuflebis warmomadgenels, 
magaliTad, policiels, Tavisi samsaxurebrivi uflebamosilebis 
ganxorcielebis dros gamoiyenos aucilebeli mogeriebis zogadi 
ufleba, Tu misi moqmedebis marTlzomierebis Sefaseba yovelTvis 
unda moxdes policiis Sesaxeb sajarosamarTlebriv kanonmdeblobaSi 
mocemuli marTlwinaaRmdegobis gamomricxveli specialuri 
garemoebebiT, romlebic uSualod proporciulobis princips 
efuZnebian.977  

(1) problemis sisxlissamarTlebrivi gadawyveta (e.w. wminda 
sisxlissamarTlebrivi Teoria (roqsini, qiuli, veselsi / boilke) die 
rein strafrechtliche Theorie), romelic warmoadgens gabatonebul 
Sexedulebas, miiCnevs, rom sajaro xelisuflebis warmomadgenels, 
magaliTad, policiels, iseve, rogorc yvela sxva pirs, aqvs 
aucilebeli mogeriebis ufleba, vinaidan is marTlsawinaaRmdego 
xelyofis mogeriebis dros Tavdamsxmelis mogeriebis 
marTlzomierebis pirobebiT imaze metad ar SeiZleba iyos SezRuduli, 
vidre Cveulebrivi adamiani. dasabuTebebSi xSirad aRniSnaven, rom 
policieli uflebamosilia, moqmedebdes, rogorc kerZo piri,  roca 
igi aucilebeli mogeriebis mdgomareobaSi marTlzomierad icavs 
Tavis an sxvis samarTlebriv sikeTes.  

(2) problemis policiursamarTlebrivi gadawyvetis mixedviT (e.w. 
wminda sajarosamarTlebrivi Teoria (iakobsi, blai, zeelmani) die rein 
offentlich-rechtliche Theorie), yvela sajarosamarTlebriv iZulebiT 
RonisZiebas aqvs  mkacrad gansazRvruli prioriteti 
sisxlissamarTlebrivi marTlwinaaRmdegobis gamomricxvel zogad 
garemoebebTan SedarebiT. sajaro samsaxurSi myof pirs samsaxurebrivi 
uflebamosilebis Sesrulebis dros ar SeuZlia, imoqmedos 
aucilebeli mogeriebiT, ise, rogorc kerZo fizikurma pirma. 

(3) problemis gadawyvetis diferencirebuli Teoriis (die 
Trennungstheorie) mixedviT, saxelmwifos mxridan sajaro xelisuflebis 
warmomadgenlis mier samarTlebrivi sikeTis dacvis mizniT 
ganxorcielebuli uflebamosilebebi da zogadi marTlwinaaRmdegobis 
gamomricxveli garemoebebi arsebobs erTmaneTisagan damoukideblad. 

                         
976 ix. B. Heinrich, Strafrecht – Allgemeiner Teil I, 2005, gv. 138-140; ix. agreTve H. Matt, Strafrecht , 
Allgemeiner Teil I, 1996, gv. 149-150; turava m., dasax. naSr., Tb., 2008, gv. 210. 
977 Sdr. K. Hoffmann-Holland, Strafrecht, Allgemeine Teil, 2007, gv. 74; turava m.,Ddasax. naSr., Tb., 
2008, gv. 210. 
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Tu sajaro xelisuflebis warmomadgeneli Tavisi samsaxurebrivi 
uflebamosilebis ganxorcielebis dros moqmedebs aucilebeli 
mogeriebis zogadi uflebiT, aseT SemTxvevaSi, igi moqmedebs ara 
rogorc sajaro xelisuflebis warmomadgeneli, aramed, rogorc kerZo 
fizikuri piri. TviTdacvis ufleba ar SeiZleba vinmes waerTvas. igive 
wesi moqmedebs aucilebeli daxmarebis drosac, romelic warmoadgens 
kerZo solidarobis aqts. aseT urTierTobebSi ar moqmedebs 
proporciulobis principis SezRudvebi. sisxlis samarTali da 
sapolicio samarTali warmoadgenen erTmaneTisagan sruliad 
gamijnul samarTlebriv masalas sakuTari uflebebiTa da 
movaleobebiT.  

(4) problemis SezRuduli sisxlisamarTlebrivi gadawyveta (e.w. 
TviTdacvis Teoria (amelungi, Sunemani, hirSi) – die 
Selbstverteidigungstheorie) aseTia: Tavisi uflebamosilebis 
ganxorcielebis dros  sajaro xelisuflebis warmomadgeneli 
moqmedebs sajarosamarTlebrivi kanonmdeblobiT gansazRvrul 
farglebSi, romelic efuZneba proporciulobis princips. erTaderT 
gamonakliss mxolod is SemTxveva warmoadgens, roca sajaro 
xelisuflebis warmomadgeneli aucilebeli mogeriebis uflebas 
marTlzomierad iyenebs sakuTari samarTlebrivi sikeTis TviTdacvis 
mizniT. Yyvela sxva specifikuri policiursamarTlebrivi amocanebi 
unda ganxorcieldes policiis Sesaxeb kanonmdeblobis Sesabamisad. 
Sesabamisad, TviTdacvisagan gansxvavebiT, aucilebeli daxmareba, 
romelic aseve warmoadgens aucilebel mogeriebas, unda 
ganxorcieldes, swored, policiis Sesaxeb kanonmdeblobis farglebSi. 
aseTi gansxvavebuli midgomis dasabuTeba mdgomareobs imaSi, rom 
sajarosamarTlebrivma kanonmdeblobam, Tu policielis an sajaro 
uflebamosilebis farglebSi moqmedi sxva piris mimarT xorcieldeba 
marTlsawinaaRmdego xelyofa, ar SeiZleba waarTvas mas bunebiTi 
samarTlidan momdinare TviTdacvis ufleba. maSasadame, am poziciis 
mixedviT, aucilebeli mogeriebis dros aucilebeli TviTdacvisa da 
sxvisTvis aucilebeli daxmarebis SemTxvevis sxvadasxvanairad 
ganixileba. aseT gansxvavebul midgomas zogierTi avtori xelovnurad 
da kanonSeusabamod miiCnevs, Tumca unda aRiniSnos aseTi 
diferenciaciis dasabuTebulobis damajerebloba. amasTan, policiuri 
moqmedebebi damnaSaveobasTan brZolaSi yovelTvis warmoadgens 
sajarosamarTlebriv uflebamosilebas da unda ganxorcieldes 
proporciulobis principis safuZvelze.978  
 rac Seexeba Cems pozicias policielis mxridan aucilebeli 
mogeriebis uflebiT sargeblobis SemTxvevasTan dakavSirebiT,  igi 
imaSi mdgomareobs, rom mimaCnia, rom policielis mxridan aucilebeli 
mogeriebis uflebis gamoyeneba aris sruliad dasaSvebi da marTebuli, 
miuxedavad imisa, rom „saqarTvelos kanoni policiis Sesaxeb“ da misi 

                         
978 M turava m., Ddasax. naSr., Tb., 2008, gv. 210-212. 
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Sesabamisi kanonqvemdebare aqtebi zogadad aregulireben policiis 
mxridan Zalis gamoyenebis sakiTxebsa da SemTxvevevs. anu, SeiZleba 
iTqvas, rom am mimarTebiT, aucilebeli mogeriebis ufleba me 
gagebuli maqvs ufro farTod, vinaidan mimaCnia, es ufleba Tavis 
TavSi moicavs misi gamoyenebis SesaZlelobas, rogorc rigiTi 
adamianebis, iseve sajaro uflebamosilebis farglebSi moqmedi 
pirebisaTvis.  

II. Aaucilebeli mogeriebis uflebiT piris dakavebis an aseTi 
dakavebis mizniT gamoyenebuli Zalis kanonierebis sakiTxi 
inglisur sisxlis samarTalSi 

Aanalogiuri sakiTxebis iuridiul mxares exeba anglo-amerikuli 
samarTlis sistemac. Mmagram vidre uSualod ganvixilavdeT sakiTxs 
imis Sesaxeb, ramdenad dasaSvebia pirisaTvis aucilebeli mogeriebis 
uflebiT sargebloba misi  ukanono dakavebisas, vfiqrob, saWiroa 
SeviswavloT anglo-amerikuli samarTlis doqtrinaSi is sadavo 
situaciebi, rodesac SeiZleba CaiTvalos, rom dakaveba aris 
arakanonieri da, Sesabamisad, dakavebis mizniT gamoyenebuli nebismieri 
Zalac miCneul iqnas arakanonierad.   

am sakiTxebze, rodis SeiZleba CaiTvalos dakaveba  da misi mizniT  
gamoyenebuli nebismieri Zala arakanonierad,  pasuxis gasacemad,  
inglisis sisxlis samarTlis mkvlevari, maikl j. aleni Tvlis, rom 
jer unda gamovikvlioT gamamarTlebeli garemoebani, romlis 
arsebobac ucnobia subieqtisTvis. maSin, roca Zalis gamoyeneba 
momgerieblis (braldebulis) mier unda iyos aucilebeli arsebul 
garemoebebSi, problemuri SekiTxva ismeba imis Sesaxeb, braldebulma 
unda icodes Tu ara am garemoebaTa arseboba. Tavdapirvelad am 
SekiTxvaze pasuxi iyo dadebiTi.  saqmeSi Dadson (1850) policiis 
oficers evaleboda tyis nakrZalis meTvalyureoba, saidanac moipares 
SeSa. man dainaxa p., romelsac mohqonda moparuli SeSa. rodesac 
policielma mas dauZaxa, p. gaiqca da d.-m esrola Sepyrobis mizniT. d. 
damnaSaved iqna cnobili cecxlsasroli iaraRidan gasrolisaTvis 
sxeulis mZime dazianebis mizniT. d.-m Tavi imarTla imiT, rom man 
gaisrola feloniis Camdeni piris Sepyrobis mizniT. xe-tyis qurdoba 
mxolod maSin warmoadgens felonias, rodesac piri orjer ukve 
msjavrdebulia am danaSaulis CadenisaTvis. faqtiurad p. ramdenjerme 
ukve iyo nasamarTlevi da mesamed is ukve Cadioda felonias, magram d.-
m amis Sesaxeb araferi icoda. saapelacio sasamarTlom ZalaSi datova 
gamamtyunebeli ganaCeni im motiviT, rom p.-m ar icoda, rom d. Cadioda 
felonias im momentSi, roca man ganaxorciela gasrola. rodesac 
miRebuli iqna 1977 wlis sisxlis samarTlis kanoni, romelic amJamad 
Secvlilia 1984 wlis policiisa da sisxlis samarTlebriv 
mtkicebulebaTa Sesaxeb kanoniT Police and Criminal Evidence Act 1984 (xSirad 
mas uwodeben PCEA‐s. avt. Sen.), zogierTebi amtkicebdnen, rom misi me-2 
da me-3 muxlebi auqmebdnen Dadson-is gadawyvetilebis precedentul 
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mniSvnelobas. Sesabamisad, isini amtkicebdnen, rom Tu piri Caidenda 
danaSauls, romelic “dapatimrebadia”, maSin piris dakaveba iqneboda 
kanonieri, Tundac  mis damkavebels ar scodnoda amis Sesaxeb. 
samarTlis komisiam Tavis daskvnaSi979rekomendacia gauwia imas, rom 
braldebuls hqonoda ufleba Tavi emarTlebina qmedebis Cadenis dros 
misTvis ucnobi gamamarTlebeli garemoebiT, rodesac mis mier 
gamoyenebuli Zala iyo gonivruli da aucilebeli.980 Mmaikl j.Aalens 
aqve mohyavs profesor b. hoganis mosazreba, romelic amis 
sawinaaRmdegos amtkicebs. is ambobs, rom Tu pirisTvis ucnobia 
dakavebis safuZvlebis arseboba, is kanonier dakavebas ver 
ganaxorcielebs, vinaidan ver daicavs 1984 wlis policiisa da 
sisxlis samarTlebriv mtkicebulebaTa Sesaxeb kanonis 28 (3) muxlis 
moTxovnebs, romlis Tanaxmadac damkavebelma eWvmitanils unda 
ganumartos dakavebis safuZvlebi.  Sesabamisad, Tu dakaveba aris 
arakanonieri, dakavebis mizniT gamoyenebuli nebismieri Zalac 
arakanonieri iqneba.981 

b. hoganis Sexedulebis ufro vrcald gacnobis mizniT, vfiqrob, 
saWiroa ganvavrcoT zemoaRniSnuli sakiTxi j. smitisa da b. hoganis 
mosazrebebis mixedviT. dasaxelebuli avtorebic, aseve, exebian 
gamamarTlebel garemoebebs, romelTa arsebobac braldebulisTvis 
ucnobia. is testi, romelic SemoTavazebuli iqna sisxlis samarTlis 
sarevizio komisiis me-14 angariSSi da aRiarebuli saqmeSi Gladstone 
Williams – eqskluziurad vrceldeba braldebulis subieqtur aRqmaze. 
am testis moqmedeba ar vrceldeba im SemTxvevaze, rodesac 
braldebulisTvis cnobili ar iyo garemoebebi, romlebic maTi 
Secnobis SemTxvevaSi, gaamarTlebda mis mier Zalis gamoyenebas. es 
TanxmobaSia Dadson-is saqmesTan. SemTxveviTi ar aris is, rom komisiam 
yuradRebiT Seiswavla sakiTxi da daadgina, rom Dadson-is saqmeSi  
gamoyenebuli principi sworia.982 miuxedavad imisa, rom sisxlis 
samarTlis kanonis me-2 muxli da PCEA –is meore muxli, romelmac is 
Secvala, amarTleben dapatimrebas da Sesabamisad, Zalis gamoyenebas im 
SemTxvevebSi, roca: 1) gamamarTlebeli garemoebebi faqtobrivad 
arsebobs; 2) damkavebeli piri gonivrul safuZvelze varaudobs, maT 
arsebobas, cxadia, rom piris dakaveba ver iqneba kanonieri, Tu 
damkavebeli  ar varaudobs, gonivrul safuZvelze Tu uamisod, rom 
dakavebulma Caidina, an Cadenis procesSia an male Caidens, 
”dapatimrebad” danaSauls. 

PCEA-is 28-e (3) muxlis mixedviT, (romliTac moxda saerTo 
samarTlis principis dazusteba) dakaveba arakanonieria, Tu 
dakavebuls ar ecnoba misi safuZvlebi dakavebisas, an SesaZleblobis 
farglebSi dauyovnebliv, dakavebis Semdeg. damkavebeli piri aseT 

                         
979 Codification of criminal law (Law Com. No 143 and 177). 
980 Allen  Michael J.,dasax. naSr.,  OXFORD University Press , Sixth Edition, 2001, gv. 200.  
981 iqve, gv. 200.  
982 reporti ar Seicvavs ganxilvas, Cmnd. 7844, par-ebi 281-287. 
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safuZvlebs ver Camoayalibebs, Tu maTi arseboba ar icis. Sesabamisad, 
iseTi piri, rogoric dadsonia, romelsac ar hqonia dakavebis 
safuZvlebis arsebobis Sesaxeb raime myari eWvi, arakanonierad 
moqmedebs imis miuxedavad, rom dakavebis safuZvlebi faqtobrivad 
arsebobs. j. smiti da b. hogani aseve aRniSnaven, rom miuxedavad imisa, 
rom aucilebeli mogeriebis da damnaSavis Sepyrobis gamamarTlebeli 
normebi erTmaneTs nawilobriv faravs, aris aSkara SemTxvevebi, 
rodesac erTi moqmedebs da meore _ ara. policiis oficeri, romelic 
gaqceul damnaSaves misdevs, Tavs ver imarTlebs aucilebeli 
mogeriebiT. jariskacis mkvlelobaSi gamarTleba, _ romelmac mokla 
piri, magram SemdgomSi uaryo is, rom misi dakavebis mizani hqonda da 
miuTiTa, rom is moqmedebda aucilebeli mogeriebis mdgomareobaSi _ 
SeuZlebeli aRmoCnda, magram igi SeiZleboda gamarTlebuli yofiliyo 
damnaSavis Sepyrobis motiviT.983 adamiani ver daeydnoba dakavebis 
kanonier uflebamosilebas, Tu mas konkretul SemTxvevaSi dakavebis 
mizani ar gaaCnda.984  

Ddaskvnis saxiT unda iTqvas, rom, rogorc Cans, inglisur sisxlis 
samarTalSi sakiTxze, rodis SeiZleba CaiTvalos dakaveba da  am 
mizniT  gamoyenebuli nebismieri Zala arakanonierad, erTiani 
mosazreba ar arsebobs da sxvadasxva mecnierebi gansxvavebul 
Sexedulebebs aviTareben. inglisuri samarTlis zogierTi mkvlevaris 
mixedviT, Tu damkavebelma (momgeriebelma) araferi icis im 
gamamarTlebel garemoebaTa arsebobis Sesaxeb, romelTa gamoc misi 
qmedeba gamarTlebuli iqneboda da am garemoebaTa ucodinrobis 
miuxedavad mainc axorcielebs dakavebis aqts, misi qmedeba da mis mier 
ganxorcielebuli dakaveba, SesaZloa, ukanonod CaiTvalos. Tumca, 
SemdgomSi miRebulma rigma inglisuri kanonebisa Secvala precedentis 
ZaliT damkvidrebuli es wesi da CaiTvala,  rom Tu piri Caidenda 
iseT danaSauls, romlisTvisac misi dapatimreba samarTaldamcvelTa 
mxridan  ukanonobas ar warmoadgens, maSin aseTi piris dakaveba 
iqneboda kanonieri, Tundac  mis damkavebels ar scodnoda amis 
Sesaxeb. Ggansxvavebul mosazrebazea inglisel mecnierTa meore 
nawili, romlebic amtkiceben rom, Tu pirisTvis ucnobia dakavebis 
safuZvlebis arseboba, is kanonier dakavebas ver ganaxorcielebs, 
vinaidan kanonis ZaliT damkavebelma eWvmitanils unda ganumartos 
dakavebis safuZvlebi.Aaqedan gamomndinare, Tu dakaveba arakanonieria, 
gamodis rom  dakavebis mizniT gamoyenebuli nebismieri Zalac 
arakanonierad unda CaiTvalos. mxars vuWer am ukanasknel mosazrebas 
da aseve mimaCnia, rom dakavebis safuZvlebis ucodinroba unda 
gamoricxavdes dakavebis kanonierebas. 

                         
983 Thain [1985] Nl 457 (Nl CA), ganxilulia Smith, Justification and Excuse-Si, 34. Cf. Kelly v Ministry 
of Defence, [1989] NI 341.  
984 Smith John and Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin, 
1996 gv. 266.  
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III. Aarakanonieri dakavebis dros aucilebeli mogeriebis 
uflebis gamoyenebiT winaaRmdegobis gawevis sakiTxi aSS-Si 

 
Mmas Semdeg, rac ukve TvalnaTliv gadmoveciT is SemTxvevebi, 

rodesac SesaZlebelia dakaveba CaiTvalos ukanonod,  vfiqrob, 
SeiZleba gadavideT saubarze Cvens mier uSualod gansaxilveli Temis, 
ukanono dakavebisas mogeriebis uflebis gamoyenebis Sesaxeb.  

aucilebeli mogeriebis doqtrinis gamoyeneba Tanamedrove 
samyaroSi gamoixata imiT, rom garkveulwilad SeizRuda piris 
mogeriebis ufleba misi ukanono dapatimrebisas.985  

dacvis saSualebebis sakanonmdeblo reglamentaciis sakiTxis 
gadawyveta saerTo samarTlebrivi reJimis CarCoebSi ZiriTadad 
inarCunebs Tavis mniSvnelobas. Ggansaxilveli sakiTxis gadasaWrelad 
aSS-Si kanonmdebeli iyenebs Semdeg midgomas: adgenen ra dacvis 
saerTo samarTlebriv reJims, daTqvamen specialur situaciebs, 
“romlebic zRudaven aucileblad gamosayenebel Zalis 
marTlzomierebas” (magaliTad: dakavebisaTvis winaaRmdegobis gaweva, 
rodesac Qqmedebis Camdenma icis, rom dakavebas awarmoebs 
sazogadoebriv wesrigze kontrolis ganmaxorcielebeli Tanamdebobis 
piri, Tumca dakaveba ki aris arakanonieri (aSS).986 

sakiTxi, romelic Cveulebriv wamoiWreba xolme saerTo 
samarTlis sistemis qveynebSi, rodesac mogeriebis ufleba ganixileba, 
_ es aris arakanonieri dakavebis dros winaaRmdegobis gawevis sakiTxi, 
romelsac xSirad awydebian aSS-is samarTalwarmoebis praqtikaSi.987 

saerTo samarTlis tradiciuli wesis mixedviT, aucilebeli 
mogeriebis ufleba gulisxmobs aseve ukanono dakavebisas 
winaaRmdegobis gawevas arasasikvdilo Zalis gamoyenebiT, romelic 
gonivrulobis farglebSi aucileblad Cans (ix. Perkins, 1969). 
sasikvdilo Zala ver iqneba gamoyenebuli Tundac imitom, rom ukanono 
dakavebis an dapatimrebis perspeqtiva arasdros qmnis sikvdilis an 
sxeulis dazianebis safrTxes, romelic warmoadgens mogeriebisas 
sasikvdilo Zalis gamoyenebis winapirobas. Tu dakavebuli piri 
fiqrobs, rom damkavebeli apirebs mis mokvlas an misTvis sxeulis 
mZime dazianebis miyenebas, maSin SeuZlia gamoiyenos sasikvdilo Zala, 
magram am Zalis gamoyeneba ukavSirdeba damkavebeli piris mier 
uflebamosilebis gadaWarbebas da ara Tavad dakavebas.988 

dakaveba ukanono SeiZleba iyos sxvadasxva mizezis gamo. pirveli, 
Tu is ganxorcielda arasakmarisi safuZvlianobisas, maSin, SeiZleba, 
miCneul iyos SeerTebuli Statebis konstituciis IV-e Sesworebis 

                         
985 Kadish  Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 947.  
986 Меркурьев В.В., dasax. naSr.,  Санкт-Петербург, Изд. Р. Асланова , Юридический центр Пресс 
2004, gv. 27-28. 
987 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003, gv. 161. 
988People v. Eisenberg, 72 Mich. App. 106 (1976); Kadish  Sanford H., Encyclopedia of Crime and Justice, t. 3 
(The Free Press, 1993), gv. 949. 
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darRvevad. meore SemTxvevaSi, Tu Tundac Tanamdebobis pirs,  rogorc 
wesi, _ policiels, aqvs safuZveli, ganaxorcielos dapatimreba, es 
aqti unda xorcieldebodes garkveuli formalobis dacviT, romelic 
Seesabameba sakonstitucio da sakanonmdeblo procedurebs. magaliTad, 
piris dakaveba mis sakuTar binaSi orderis gareSe, Cveulebriv, 
miCneulia  arakonstituciurad. Aanda dapatimreba arasaTanadod 
gaformebuli orderis safuZvelze _ magaliTad, mosamarTlis 
xelmoweris gareSe da sxva msgavs SemTxvevebSi.  mesame SemTxvevaSi 
dakaveba SeiZleba iyos ukanono, Tu misi ganxorcielebis dros 
iyeneben “aragonivrul Zalas”. policieli, romelic iyenebs 
gadaWarbebul Zalas, SeiZleba, ganxilul iqnas, rogorc agresori, 
xolo dakavebuli ki, _ rogorc piri, romelic imyofeboda 
aucilebeli mogeriebis mdgomareobaSi. Aam ukanasknels SeuZlia, 
gamoiyenos nebismieri gonivruli Zala,989 magram ara dakavebisaTvis 
winaaRmdegobis gawevisaTvis, aramed sakuTari Tavis dasacavad 
sxeulis dazianebisagan an sikvdilisagan.990 winamdebare or 
SemTxvevaSi, adrec ki, saerTo samarTlis mixedviT, winaaRmdegobis 
gaweva ukanono dakavebisas iTvleboda dacvad wayenebuli 
braldebisgan,Mmagram YTanamedrove sakanonmdeblo tendencia Sedgeba 
mniSvnelovani SezRudvebisagan zRvrulad dasaSvebi Zalis 
gamosayeneblad dakavebis dros winaaRmdegobis gawevisTvis.991 

tradiciuli wesis kritikosebi amtkiceben, rom Tanamedrove 
sazogadoebaSi ukanono dakavebisadmi winaaRmdegobis gawevis adgili 
ar aris, vinaidan sul ufro naklebia ukanono dakavebis Tavidan 
acilebis saWiroeba da ufro metad saSiSia winaaRmdegobis gawevis 
potenciuri Sedegebi, vidre es istoriulad arsebobda.  

s. uorneri miuTiTebs, rom dRes ukanono patimroba ar 
gulisxmobs xangrZliv Tavisuflebis aRkveTas, giraos SesaZleblobis 
gareSe da janmrTelobisaTvis mavne pirobebSi. istoriuli 
inglisisagan gansxvavebiT, rogorc policielebi, aseve eWmitanilebi 
amJamad, xSirad, SeiaraRebulni arian. Sesabamisad, dakavebisas 
winaaRmdegoba ufro met risks moicavs, vidre adre. am mosazrebebidan 
gamomdinare, zogierTma Statma akrZala Tundac arasasikvdilo Zalis 
gamoyeneba dakavebis winaaRmdegobis gasawevad zogierT situaciaSi.992 
umravles StatebSi, SeiZleba, gamarTlebuli iyos mxolod 
Cveulebrivi, arasasikvdilo Zalis gamoyeneba – ZiriTadad, Sesabamisi 
precedentebis safuZvelze.993 sasikvdilo Zalis gamoyeneba, 
ganzraxuli mkvleloba pirisa, romelic axorcielebs  dakavebas, 
                         
989 texasis Statis ssk-is “c” da “d” p.-is analizidan gamomdinare, SesaZlebelia 
daskvnis gakeTeba imis Taobaze, rom gansazRvruli garemoebebis arsebobisas  
miTiTebul SemTxvevaSi  SeiZleba sasikvdilo Zalis gamoyeneba.Yyovel SemTxvevaSi, 
ar arsebobs misi gamoyenebis akrZalva.  
990 Dressler J. Op. cit. gv. 207. 
991 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003, gv. 161. 
992 Kadish  Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 950.  
993 State v. Perrigo, 67 Vt. 406, 31 A. 844 (1895); State V. Gum, 68 W. Va. 105, 69 S. E. 463 (1910). 
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SeiZleba, CaiTvalos garemoebad, romelic amsubuqebs 
pasuxismgeblobas: ase rom, damnaSave isjeba ara MmZime 
mkvlelobisaTvis, aramed Cveulebrivi mkvlelobisaTvis, Teoriulad 
Tu vimsjelebT im mizeziT, rom arakanonieri dakaveba aris 
provokaciis nairsaxeoba, romlis gavleniTac gonierma adamianma 
SeiZleba dakargos TviTkontroli.994  

aRsaniSnavia is faqtic, rom  modeluri ssk-is 3.04 (2) (a) (I) muxli 
krZalavs Zalis gamoyenebas dasakavebeli piris mier, Tu man icis, rom 
damkavebeli aris policieli. zogierTma Statma es midgoma 
gaiziara.995magaliTad, Tu pirisaTvis cnobilia, rom dakavebas 
axorcielebs policieli, maSin  niu iorkis Statis ssk-is ($35.27)996 da 
pensilvaniis Statis kanonmdeblobis (ssk. p. “b” (1) $ 505)  mixedviT, 
raime Zalis gamoyeneba mis mimarT saerTod ar daiSveba, imis 
miuxedavad, dakaveba kanonieria Tu ukanono.997 zogjer sakanonmdeblo 
akrZalvis uqonloba kompensirdeba sasamarTlo gadawyvetilebebiT, 
romlebiTac, arsebiTad, aseve, uaryofilia saerTo samarTlis 
Sesabamisi wesebi.998 zemoT moyvanilisagan gansxvavebiT, sxva Statebi 
krZalaven winaaRmdegobis gawevas, im SemTxvevaSi, Tu dasakavebelma ar 
icoda, magram  unda scodnoda, rom damkavebeli iyo policieli.999 
Tundac rom ar arsebobdes ukanono dakavebisas winaaRmdegobis 
gawevis ufleba, umetes StatebSi dakavebuli piri inarCunebs 
winaaRmdegobis gawevis uflebas gadaWarbebuli Zalis gamoyenebis 
mimarT. amas safuZvlad udevs is mosazreba, rom Tu, erTis mxriv, 
ukanono dakavebulis reabilitacia SesaZlebelia samarTlebrivi 
procedurebiT, am gziT ver moxdeba fizikuri zianis gamosworeba. 
Sesabamisad, ukanono dakavebisas winaaRmdegobis gawevis akrZalva sxva 
safuZvlebs emyareba, da es safuZvlebi ar moiTxoven gadametebuli 
Zalis gamoyenebisas winaaRmdegobis akrZalvas.1000 magram es ufleba 
SezRudulia da ver Camoyalibdeba, rogorc dakavebisas winaaRmdgobis 
gawevis ufleba. Tu dasakavebelma pirma icis, rom policiis mier 
gadametebuli Zalis gamoyeneba Sewydeba, Tu is damorCildeba 
damkavebels, maSin mas winaaRmdegobis gawevis ufleba aRar aqvs. ufro 
metic, zogierTma sasamarTlom miiCnia, rom Tu dasakavebeli Tavad 
qmnis “safrTxesTan TamaSis“ situacias, anu is gamowvevas ukeTebs 

                         
994 La Fave W., Scott A. Op. cit. gv. 462.  
995 Kadish  Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 950. 
996 miTiTebul muxlSi laparakia ara arcodnaze, aramed “gonivrul varaudze”, rom 
piri, romelic awarmoebs dakavebas, aris policieli.  
997 aseTive debulebas Seicavs modeluri ssk-is p. 2(a)1 mux. 3.04 da igi, rogorc Cans, 
aRiarebuli iqna miTiTebuli kanonmdeblobiT.  
998 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003, gv. 162.  
999 Kadish  Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 950. 
1000 State v. Kraul Go. N. M 314 (Ct App. 1977). Kadish  Sanford H.,  Encyclopedia of Crime and Justice, t. 3, 
(The Free Press, 1993) gv. 950. 
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Zalis gamoyenebas, maSin ar aqvs ufleba, winaaRmdegoba gauwios 
Tundac gadametebul Zalis gamoyenebas mis dasakaveblad.1001  

cvlilebebi TviT pasuxismgeblobis regulaciis sakiTxebSi 
ukanono dakavebis dros winaaRmdegobis gawevisas  da am sferoSi  
arsebuli debuleba Mmenis Statis sisxlis samarTalSi gamoiyeneba 
Semdegnairad. Aadre, vidre ZalaSi Sevidoda 1976 wlis 1 maisidan 
amJamadac moqmedi sisxlis samarTlis kodeqsi, am StatSi iyenebdnen 
saerTo samarTlis wesebs. Ddakaveba, romelic ganxorcielebulia, 
“TavdasxmisTa da cemiT”, _ ukanonoa. “pirma, romlis Tavisuflebis 
SezRudvas cdiloben amgvari meTodebiT, aqvs ufleba, gamoiyenos 
iseTive Zala Tavis dasacavad, rogorsac iq gamoiyenebda nebismieri 
sxva Tavdasxmisagan da cemisagan Tavis dasacavad,1002 magram sisxlis 
samarTlis kodeqsma gaauqma es wesi.  Sesabamisad, ssk-is $. 107-iT, 
pirma, vis mimarTac xorcieldeba dakaveba, ar unda gauwios 
Zaladobrivi winaaRmdegoba. Mmeore mxriv, policiels, Tu is 
axorcielebs dakavebas, neba eZleva gamoiyenos arasasikvdilo, magram, 
rogorc mas warmoudgenia, gonivrulad aucilebeli  Zala im pirobiT, 
Tu misTvis cnobili ar iyo, rom brZaneba dakavebaze arakanonieria. 
ssk-is ($. 108) aseve, aZlevs dakavebuls uflebas Tavdacvaze, im 
SemTxvevaSi, Tu policieli mis mimarT iyenebs ukanono an gadametebul 
Zalas. magram Tu is reagirebs erTob energiulad, mis mimarT 
arasasikvdilo Zalis gamoyenebis SemTxvevaSi, maSin man SemdgomSi 
unda warmoadginos dasabuTeba, rom policieli $. 107-is darRveviT 
moqmedebda gaumarTleblad sastikad.1003 Aamgavrad, aRniSnavs j. samaha, 
konfliqtur situaciaSi, romelic dakavSirebulia dakavebasTan, 
kanonmdebeli dadga samarTlebrivi organoebis mxareze, miiCnevs ra, 
rom dakavebul pirs, xSir SemTxvevaSi, SeuZlia, daicvas Tavisi 
uflebebi ara Zaladobis gziT, aramed magistratur sasamarTloSi 
saqmis swrafi ganxilviT, romelic SemdgomSi gamoSvebuli iqneba 
giraoTi an sxva Tavdebis qveS.1004 

daskvnis  saxiT, Cven SegviZlia, vTqvaT rom,  rodesac xdeba piris 
dakaveba, Statebis sul ufro meti raodenoba uaryofs aucilebeli 
mogeriebis uflebas, imis miuxedavad, dakaveba kanonieria Tu ukanono, 
Tu pirma icis, rom damkavebeli policiis TanamSromelia. magram, 
Tundac am StatebSi piri inarCunebs uflebas, moigerios gadametebuli 
Zalis gamoyeneba, romelic saWiro ar aris dakavebis 
gansaxorcieleblad.1005  

sabolood, Cven mivdivarT im azramde, rom miuxedavad saerTo 
samarTlis tradiciuli wesisa, rom aucilebeli mogeriebis ufleba 

                         
1001 State v. Nunes 546. S. W. 2nd 759 (Mo. App. 1977);  Kadish  Sanford H., Encyclopedia of Crime and 
Justice, t. 3 (The Free Press, 1993), gv. 950. 
1002 State V. Robinson, 72 A. 2d 260, 262 (1950). 
1003 Козочкин И. Д., dasax. naSr.,   Омега-Л.  2003, gv. 163.   
1004 Samaha J., dasax. naSr,. – St. Paul., Minn., 1993. gv. 265. 
1005 Kadish  Sanford H.,  Encyclopedia of Crime and Justice, t. 3 (The Free Press, 1993), gv. 952.  
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gulisxmobs aseve ukanono dakavebisas winaaRmdegobis gawevas 
arasasikvdilo Zalis gamoyenebiT, aSS-is sisxlis samarTalSi, 
arakanonieri dakavebis dros, aucilebeli mogerebis uflebis 
gamoyenebiT winaaRmdegobis gawevis sakiTxi umeteswilad uaryofiTad 
aris gadawyvetili. U pirs ar aqvs aucilebeli mogeriebis gamoyenebis 
ufleba, Tuki icis, rom mis dakavebas samarTaldamcavi organos 
warmomadgeneli cdilobs. aseT SemTxvevaSi pirs, policielis mxridan 
gamoyenebuli  mxolod iseTi gadametebuli Zalis mogeriebis ufleba 
unarCundeba, romliTac safrTxe eqmneba mis sicocxles.  

 

 IV. Kkanonieri, anu marTlzomieri, dakavebisas aucilebeli 
mogeriebis uflebis sakiTxi inglisSi 

zemoT ganxilul sakiTxSi Cven saubari gvqonda iseT SemTxvevebze, 
rodesac  piri ukanono dakaveba-dapatimrebas uwevda winaaRmdegobas, 
anu, SeiZleba iTqvas, rom igi aseT dros, faqtobrivad igeriebda 
aramarTlzomier qmedebas, romelic masze iyo mimarTuli. inglisis 
sisxlis samarTlis mkvlevarTa nawili amis sapirispirod ganixilavs 
marTlzomieri qmedebisaTvis winaaRmdegobis gawevis, anu 
marTlzomieri Tavdasxmis mogeriebis SemTxvevebs da maT 
samarTlebriv Sefasebas. anu,  sxva sityvebiT rom vTqvaT, iseT 
SemTxvevebs, rodesac Tavdasxma da dakaveba ar aris ukanono da igi 
kanonis farglebSia moqceuli. 

marTlzomieri Tavdasxmis mogeriebasTan dakavSireviT mosamarTle 
lourim  Browne-is  saqmeze gadawyvetilebaSi aRniSna: 

“rodesac policiis oficeri moqmedebs marTlzomierad da 
danaSaulis acilebis, an damnaSavis, an eWvmitanilis kanonieri 
dakavebis mizniT iyenebs mxolod iseT Zalas, romelic mocemul 
garemoebebSi gonivrulia, mis winaaRmdeg aucilebeli mogerieba 
gamarTlebuli ar aris”.  

SeiZleba, kvlav daisvas SekiTxva, xom ar aris es norma 
metismetad farTo. Tu policieli keTilsindisierad, magram 
aragonivrulad varaudobs, rom d. (sinamdvileSi udanaSaulo piri) 
aris cnobili banditi, da masze Tavdasxmas ganaxorcielebs, xolo d.-
s SeuZlia sakuTari sicocxlis gadarCena  mxolod sxvisi sicocxlis 
xelyofiT an sxeulis dazianebiT, kanoni namdvilad arTmevs mas 
winaaRmdegobis gawevis uflebas? Aam kiTxvaze j. smiti da b. hogani 
pasuxoben, rom Tu d. gonivrulad varaudobs, rom mas Tavs 
teroristebi daesxnen, rasakvirvelia, is danaSauls ar Cadis 
winaaRmdegobis gaweviT, Tundac policieli kanonierad da 
gonivrulad moqmedebdes.1006 

mcirericxovan SemTxvevebSi, Tavmdamsxmeli, SesaZlebelia, ar 
Cadiodes danaSauls imis gamo, rom is aris: an 10 wlamde asakis 
                         
1006 Smith John and Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin,  
1996, gv.  264-265.  
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arasrulwlovani, an fsiqikurad daavadebuli, an avtomatizmis 
viTarebaSi moqmedi, an piri, romelic uSvebs faqtobriv Secdomas. Tu 
momgerieblisTvis cnobili ar aris garemoebebi, romlebic 
Tavmdamsxmels pasuxismgeblobisagan aTavisuflebs, maSin sisxlis 
samarTlis kanonis me-3 muxli arapirdapir mainc aTavisuflebs 
nebismieri braldebisagan. es im SemTxvevaSi, Tu igi moqmedebs 
gonivrulad im garemoebebSi, romelTa arsebobas is varaudobs. 
vinaidan misi ganzraxvaa Zalis gamoyeneba danaSaulis Tavidan 
asacileblad. rogorc es muxli ambobs, mas ar aqvs mens rea. magram Tu 
d.-saTvis cnobilia es garemoebebi, maSin me-3 muxli ar gamoiyeneba, 
Tumca, miiCneven, rom sakiTxi unda gadawydes msgavs principebze 
dayrdnobiT. pirs unda hqondes Tavisi an sxvisi dacvisaTvis 
gonivruli Zalis gamoyenebis ufleba, Tundac Tavdamsxmeli 
sisxlissamarTlebrivi wesiT pasuxs ar agebdes.1007  

j. smitisa da b. hoganis garda, marTlzomieri qmedebisaTvis 
winaaRmdegobis gawevis da misi samarTlebrivi moqmedebis meqanizmis 
sakiTxs maikl j. alenic ikvlevs. mas mohyavT magaliTi, romelSic d. 
winaaRmdegobas uwevs p.-s, policiis oficers, romelic cdilobs mis 
dakavebas. pirvel SemTxvevaSi d.-m ar icoda, rom p. iyo policieli da 
egona, rom mas Tavs daesxa borotmoqmedi. d.-s mier Zalis gamoyeneba 
gamarTlebulia im garemoebebSi, romelTa arsebobac mas sjeroda. 
erTaderTi SekiTxva, romelic rCeba, aris is, rom d.-s mier 
gamoyenebuli Zala iyo Tu ara gonivruli.1008 meore SemTxvevaSi p.-m 
icis, rom d. aris policiis oficeri, romelic kanonierad moqmedebs. 
mis mier winaaRdegobis gaweva ver gamarTldeba, Tundac mas Cadenili 
ar hqondes danaSauli. Tuki am SemTxvevaSi d. Cadis Secdomas, es aris 
samarTlebrivi da ara faqtobrivi xasiaTis. kerZod, exeba kanoniT 
dadgenil im garemoebebs, romlebSic SeiZleba ganxorcieldes piris 
dakaveba (ix. Fehnel, 1971). Tu policieli, romelic kanonier dakavebas 
axorcielebs, iyenebs gonivrulze met Zalas, maSin d.-s eqneba 
aucilebeli mogeriebis ufleba, vinaidan p. moqmedebs ukanonod. 
problemur SemTxvevas warmoadgens is situacia, roca p.-s d. saSiSi 
damnaSave hgonia da cdilobs mis Sepyrobas, an sxvis dacvas misgan. p. 
xedavs quCaSi mimaval d.-s, daemaleba da Semdeg uknidan miepareba, 
raTa Seipyros. aseT SemTxvevaSi, policieli, im pirobiT, rom mas 
keTilsindisierad sjera, rom Zalis gamoyeneba aucilebelia dakavebis, 
Tavdasxmis acilebis mizniT, iyenebs Zalas, romelsac miiCnevs 
aucileblad gonivrulobis farglebSi (damnaSavis Sepryobisas 
winaswari ganzraxviT fataluri Zalis gamoyeneba aragonivrulia, 
xolo aucilebeli mogeriebisas es daiSveba _Aavt. Sen.). ekrZaleba Tu 
ara d.-s, winaaRmdegoba gauwios p.-s moqmedebas? sasamarTlo praqtika 

                         
1007 Smith John and Hogan Brian,  dasax. naSr., Eighth Edition, Butterworths, London, Edinburgh, Dublin,  
1996, gv.  265. 
1008 Williams Sdr. Kenlin v. Gardner, 1967. 
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mkafio pasuxs ar iZleva. Williams-is saqmis logikas Tu mivuyvebiT, 
maSin d. aucilebeli mogeriebis uflebiT sargeblobs.1009   

Cvens mier ganxilul TemasTan aseve kavSirSia fataluri Zalis 
gamoyenebis sakiTxi da masTan mimarTebiT 1950 wlis 4 noembris 
adamianis uflebaTa da  ZiriTad TavisuflebaTa dacvis evropuli 
konvenciis me-2 muxli.1010 

Mmaikl j. alenis mixedviT, saxelmwifo arRvevs meore muxls im 
SemTxvevaSi, rodesac saxelmwifo moxele, magaliTad, policiis 
oficeri an jariskaci iyenebs Zalas im garemoebebSi, romlebic ar 
aris asaxuli me-2 muxlis me-2 nawilSi mocemul gamonaklisebSi. es 
gamonaklisebi amomwuravia, TiToeul SemTxvevaSi gamoyenebuli Zalis 
intensivoba ar unda scildebodes “absoluturi saWiroebis 
farglebs”. amisgan gansxvavebiT, inglisis sisxlis samarTlis 1967 
wlis kanonis me-3 muxli ambobs, rom Zala SeiZleba iqnas gamoyenebuli 
“danaSaulis Tavidan asacileblad”.  rogorc es muxli, aseve saerTo 
samarTali, uSveben aucilebel mogeriebisas Zalis gamoyenebas 
“rodesac es Zala gonivruli iyo arsebul garemobebSi”. es testi, 
SesaZlebelia, gadaxeduli yofiliyo inglisis sasamarTloebis mier 
1998 wlis adamianis uflebaTa aqtis miRebis Semdeg, saxelmwifo 
moxelis mier Cadenili mkvlelobebis saqmeebSi. inglisuri 
samosamarTlo samarTali Zalis gamoyenebis regulirebisas 
erTmaneTisgan ar asxvavebs saxelmwifo moxeles da kerZo individs. 
SesaZlebelia, saWiro gaxdes amis gadaxedva evropis adamianis 
uflebaTa sasamarTlos mier Seqmnili precedentuli samarTlis 
Suqze.1011  

saqmeSi Mc. Cann and Others v. United Kingdom (1996), gaerTianebul 
samefos daekisra pasuxismgebloba konvenciis me-2 muxlis 
darRvevisaTvis. SAS jariskacebma, miiRes operatiuli informacia, rom 
irlandiis respublikuri armiis (IRA) razmi gegmavda teroristuli 
aqtis Cadenas bombis gamoyenebiT gibraltarSi. SAS-s oficrebi 
gagzavnili iqnen gibraltarSi, raTa daxmareba gaewiaT adgilobrivi 
organoebisaTvis maTi dakavebis procesSi. IRA-s samma wevrma gadakveTa 
espaneTis sazRvari gibraltarSi. maT gaaCeres manqana erT adgilas. 
SAS-s jariskacebma, romlebic fiqrobdnen, rom teroristebma 
daamontaJes bombi avtomanqanaSi, romelic kontrolirdeboda 
distanciuri aparaturiT, ganmeorebiTi gasrolebiT likvidacia 
gaukeTes eWvmitanilebs, raTa maT ar moeswroT bombis meqanizmis 
amoqmedeba. realurad, avtomanqanaSi bombi ar yofila (Tumca 
asafeTqebeli masalebi Semdgom aRmoCenili iqna espaneTSi, maT mier 
naqiraveb farTSi), eWvmitanilebic SeiaraRebuli ar yofilan. 
sasamarTlom xazi gausva, rom  me-2 muxli warmoadgenda konvenciis 

                         
1009 Allen  Michael J.,Ddasax. naSr.,  OXFORD University Press , Sixth Edition,  2001. gv.  204-205. 
1010 ix. mimd. naSr., Tavi III,  $. 5., qveTavi me-3, dacvis obieqti SotlandiaSi. 
1011 Allen  Michael J.,Ddasax. naSr.,  OXFORD University Press , Sixth Edition,  2001. gv  205 . 
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erT-erT yvelaze mniSvnelovan debulebas. is ar adgenda adamianis 
sicocxlis xelyofis uflebas misi ganzrax mkvlelobis saxiT, aramed 
uSvebda Zalis gamoyenebas, romelsac SesaZlebelia, mohyves 
sicocxlis mospoba. aq gadamwyveti mniSvneloba aqvs imas, rom 
gamoyenebuli Zala ar unda iyos imaze meti, vidre “absoluturad 
aucilebelia”, meore muxlSi miTiTebuli erT-erTi miznis 
miRwevisaTvis. es norma  mkacrad unda iqnas gamoyenebuli da 
sasamarTlo yuradRebiT Seiswavlis ara mxolod im individebis 
moqmedebebs, romlebmac Zala gamoiyenes, aramed garemomcvel 
garemoebebs, rogoric aris, magaliTad, operaciis dagegmva da 
kontroli. kerZod,  iqna Tu ara yvelaferi ise organizebuli, raTa 
minimumamde yofiliyo dayvanili sasikvdilo Zalis gamoyenebis 
saWiroeba. sasamarTlom daaskvna, rom maT xels arsebuli 
informaciisa da gacemuli instruqciebis safuZvelze, jariskacebs 
gulwrfelad sjerodaT, rom sasikvdilo Zalis gamoyeneba iyo 
aucilebeli. amis miuxedavad, operaciis dagegmva da kontroli, moxda  
konvenciis me-2 muxlis darRveviT, vinaidan iyo Secdomebi operatiuli 
informaciis Segrovebisas. Aaseve, ar moxda alternatiuli 
SesaZleblobebis Sesabamisi daSveba da jariskacebic imgdagvarad 
iyvnen momzadebulni, rom maT ganaxorcieles refleqsuri reaqcia, 
romelic maincdamainc ar moicavda riskis Sefasebas.1012  

Mmaikl j. aleni akeTebs daskvnas, rom konvenciis moTxovna, rom 
gamoyenebuli Zala unda iyos absoluturad aucilebeli, bevrad ufro 
mkacria, vidre inglisis samarTalSi moqmedi testi “gonivruli 
arsebul garemoebebSi”. iq, sadac wesrigis damcvli uSvebs Secdomas 
Zalis gamoyenebisas, konvencia iTxovs, rom mis varauds unda hqondes 
saTanado safuZveli. es bevrad ufro mkacri moTxovnaa, vidre Gladstone 
Williams-is mier moTxovnili keTilsindisierebis testi. sasamarTloebis 
winaSe dadgeba Semdegi problema: sajaro moxelis mier fataluri 
Zalis gamoyenebis regulirebaSi cvlilebis Setana gamoiwvevs Tu ara 
imave cvlilebebis saWiroebas im SemTxvevebis regulirebisas, rodesac 
sasikvdilo Sedegi ar damdgara. albaT, damabneveli iqneba, Tu es ori 
tipis SemTxveva sxvadasxvanairad daregulirdeba. Aaseve, sxva sakiTxia  
is, ramdenad saWiroa Seicvalos samarTali, rodesac erTi moqalaqe 
klavs meores da Tavs imarTlebs aucilebeli mogeriebis 
mdgomareobiT. vinaidan saxelmwifo imyofeba konvenciuri 
valdebulebis qveS _ daicvas yvela moqalaqis sicocxle 
aramarTlzomieri xelyofisagan, _ SesaZlebelia imis mtkiceba, rom 
aqac igive norma unda gavrceldes, rogorc sajaro moxeleebis 
mimarT. es dava aucileblad iarsebebs, da Znelia imis 
winaswarmetyveleba Tu rogor moxdeba misi gadawyveta.1013 

                         
1012Allen  Michael J., dasax. naSr.,  OXFORD University Press , Sixth Edition, 2001, gv. 206. 
1013 iqve, gv.  206. 
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daskvnis saxiT, rogorc vxedavT, inglisur sisxlis samarTalSi,  
aSS-is msgavsad damkvidrebulia midgoma, romlis mixedviTac Tu 
policiis oficeri, moqmedebs marTlzomierad da kanonieri dakavebis 
mizniT iyenebs mxolod gonivruli Zalas, mis winaaRmdeg aucilebeli 
mogerieba ar daiSveba. im SemTxvevaSi, Tu braldebuli cdeba 
policielis pirvnebaSi da amitom uwevs winaaRmdegobas policiis 
oficers, romelic mis dakavebas cdilobs, momgerieblis mier Zalis 
gamoyeneba gamarTlebulia im garemoebebSi, romelTa arsebobisac mas 
sjeroda. xolo Tu icis, rom igi  winaaRmdegobas kanonierad moqmed 
policiels uwevs,  mis mier winaaRdegobis gaweva ver gamarTldeba 
aucilebeli mogeriebis uflebiT, Tundac mas Cadenili ar hqondes 
danaSauli.  
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daskvna 

 
aucilebeli mogeriebis sisxlis samarTlebrivi institutis 

detaluri da fundamenturi kvleva, qarTul sisxlis samarTalSi am 
institutisaTvis damaxasiaTebeli naklovanebebis Sevseba- 
gamosworebis mizniT, warmoadgens ganxiluli naSromis ZiriTad 
mizans, romlis misaRwevasac ori, sruliad gansxvavebuli samarTlis 
sistemis pirobebSi Camoyalibebuli aucilebeli mogeriebis 
institutis urTierTSedarebisa da Sefasebis safuZvelze Sevecade.  

romanul-germanuli samarTlis ojaxis mimdevar qarTul sisxlis 
samarTalsa da anglo-saqsuri samarTlis sistemis qveynebis sisxlis 
samarTlebriv doqtrinebSi gadmocemuli aucilebeli mogeriebis 
urTierTSepirispirebam, CemTvis, rogorc am Temis mkvlevarisaTvis, 
erTob saintereso Sedegebi warmoaCina. kvleviT miRweuli Sedegebi, 
vfiqrob, saSualebas maZlevs, miviCnio, rom pasuxi Ggaeca  sakvlevi 
problemis dasawyisSi sadisertaicio naSromis winaSe dasmul 
kiTxvebs da, am rezultatidan gamomdinare, dasaxuli mizni miRweul 
iqna. 

disertaciaSi warmodgenilia novatoruli ideebi qarTul sisxlis 
samarTalSi moqmedi aucilebeli mogeriebis gamoyenebisas ramdenime 
mwvaved dasmul sakiTxTa axleburad gadawyvetis Sesaxeb. naSromSi 
aris mcdeloba imisa, gavacno, SevTavazo da davusabuTo qarTul 
iuridiul sazogadoebas araerTi sakanonmdeblo cvlilebis saWiroeba 
saqarTvelos ssk-is 28-e muxlSi,  anglo-saqsuri samarTalSemoqmedebis 
da samarTalSefardebis procesis gacnobisa da gaziarebis 
safuZvelze.  

uSualod aucilebel mogeriebasTan dakavSirebuli sakanonmdeblo 
cvilebebis saWiroebis SemoTavazebis garda, sadisertacio naSromSi 
gatarebulia azri zogierTi axali, qarTuli sisxlis samarTlisTvis 
sruliad ucxo, anglo-amerikul sisxlis samarTalSi arsebuli 
marTlwinaaRmdegobis gamomricxveli garemoebis implementaciis 
Sesaxeb.  

Semajamebeli kuTxiT, unda aRiniSnos is siaxleebi,  koncefciebi, 
amosavali Tezisebi da saxelmZRvanelo principebi, romelsac 
sadisertacio naSromis kvlevis Sedegebi gvTavazobs, qarTul da 
anglo-saqsur sisxlis samarTalSi arsebuli aucilebeli mogeriebis 
analizidan gamomdinare:  

naSromis pirvel TavSi gadmocemulia aucilebeli mogeriebis 
institutis ganviTarebis xangrZlivi istoria. aucilebeli mogeriebis, 
rogorc sisxlissamarTlebrivi institutis, Canasaxebi jer 
kidevAZveli aRmosavleTis qveynebis samarTalSi iRebs saTaves. 
aucilebeli mogeriebis institutis warmoCena etapobrivi ganviTarebis 
aspeqtSi Cven saSualebas gvaZlevs, gavakeToT daskvna am institutis 
mniSvnelovani xasiaTis Taobaze. 
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sadisertacio naSromis meore Tavi (pasuxismgeblobis 
gamomricxveli garemoebebi qarTulsa da anglo-saqsur samarTalSi) da 
mesame Tavi (aucilebeli mogeriebis cneba da arsi qarTuli da anglo-
amerikuli sisxlis samarTlis mixedviT), erTdroulad ramdenime 
siaxles gvTavazobs. kerZod, pirveli _ es aris qarTul da anglo-
saqsur samarTalSi damkidrebuli marTlwinaaRmdegobis da bralis 
gamomricxavi garemoebebis Sedarebisa da Seswavlis safuZvelze, sadac 
ganxilulia gamarTlebisa da patiebis safuZvlebis Teoriebi da 
saxeebi,  axali, marTlwinaaRmdegobis gamomricxveli garemoebebis 
implementaciis mcdeloba qarTul sisxlis samarTalSi. saubaria 
anglo-amerikul sisxlis samarTalSi arsebul gamamarTlebel 
garemoebaze: (1) discipline – disciplina, rac gulisxmobs, rom 
gamarTlebulia mSoblebis mier gonivruli Zalis gamoyeneba bavSvebis 
mimarT, vinaidan am SemTxvevaSi zemdgomi interesi aris 
“arasrulwlovanis keTildReobis xelSewyoba” da maTi cudi 
saqcielis aRkveTa. qarTul sisxlis samarTlis kanonSi msgavi normis 
Semotana, vfiqrob, arasrulwlovanTa danaSaulis erTgvari 
prevenciuli funqciis matarebeli iqneba. (2) meore gamamarTlebeli 
garemoeba, romelmac, Cemi azriT, unda Seavsos qarTuli 
marTlwinaaRmdegobis gamomricxav garemoebaTa ricxvi, es aris 
danaSaulis Tavidan acileba, anu danaSaulis prevencia. aseT 
garemoebas anglo-saqsuri sisxlis samarTali damoukidebeli, cakle 
arsebuli muxlis saxiT, ar icnobs. inglisur sisxlis samarTalSi, 
rogorc kvleva gviCvenebs, Cveni sisxlis samarTlis 
kanonmdeblobisgan gansxvavebiT, ar arsebobs erTgvari zRvari 
aucilebel mogeriebas, danaSaulis Tavidan acilebasa da damnaSavis 
Sepyrobas Soris. 

rogorc saerTo samarTali, aseve inglisis 1967 wlis sisxlis 
samarTlis kanonis mesame muxli awesebs erTsa da imave winapirobas 
Zalis gamoyenebaze aucilebeli mogeriebisas da danaSaulis Tavidan 
asacileblad. pasuxismgeblobis gamomricxveli aRniSnuli  
garemoebebis amgvari aRreva da urTierTmomcveloba, Cemi azriT, 
qmedebis kvalifikaciis TvalsazrisiT mizanSewonili ar unda iyos da 
kritikas imsaxurebs. 

Tumca, miuxedavad inglisuri sisxlis samarTlis kritikisa, 
SesaZlebelia, qarTul sisxlis samarTalSic SemovitanoT inglisur 
sisxlis samarTlSi damkvidrebuli pasuxismgeblobis gamomricxveli 
garemoeba – danaSaulis Tavidan acileba, damoukideblad arsebuli 
muxlis saxiT. Ees, Cemi azriT, iqneba marTlwinaaRmdegobis 
gamomricxavi iseTi garemoeba, romelic, miuxedavad garegnuli 
msgavsebisa aucilebel mogeriebasTan da damnaSavis SepyrobasTan,  
gansxvavebuli iqneba am ori ukanaskneli garemoebisgan da 
formulirdeba Semdegnairad: ”marTlsawinaaRmdegod ar moqmedebs is, 
vinc am kodeqsiT gaTvaliswinebul qmedebas Caidens iseTi 
garemoebebis arsebobisas, romelic, miuxedavad erTgvari msgavsebisa 
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aucilebel mogerebasTan, ukidures aucileblobasTan da damnaSavis 
SepyrobasTan, ar qmnis arc erT zemoaRniSnuli garemoebis viTrebas, 
da Tu pirma es qmedeba Caidina danaSaulis prevenciis mizniT.”  

 meore siaxlea _ Tumca umetesad  mimoxilviTi da informaciuli 
xasiaTis, magram met-naklebad analitikuri kvleva sapatio, anu bralis 
gamomricxveli, garemoebebisa anglo-amerikul sisxlis samarTalSi; 
disertaciis es monakveTi sainteresoa im kuTxiT, rom aq  gvxvdeba 
qarTuli sisxlis samarTlisaTvis iseTi yuradsaRebi bralis 
gamomricxavi garemoebani, rogorebic aris: (1) “automatism” _ 
avtomatizmi; (2) “duress” _ iZuleba; (3) “provocation” – provokacia;  (4) 
“intoxication” _ intoqsikacia; (5) “necessity” _ ukiduresi aucilebloba. es 
ukanaskneli ki  metad yuradsaRebi garemobaa, imdenad, ramdenadac igi, 
amavdroulad, rig SemTxvevebSi, aseve, miCneulia gamamarTlebel 
garemoebadac. 

mesame gamokvleuli saintereso sakiTxi am Tavisa aris _ 
gamarTlebisa da patiebis erTmaneTisagan gansxvaveba da   aseTi 
gamijvnis mniSvneloba anglo-amerikul sisxlis samarTalSi; anglo-
amerikul sapatio da gamamarTlebel garemoebaTagan, saqarTvelos 
sisxlis samarTlis kanonmdeblobaSi dasanergad sasurveli da 
misaRebi garemoebebis garda, vxvdebiT iseTebsac, romelTa kritika 
qarTuli sisxlissamarTlebrivi poziciebidan, marTlwinaaRmdegobisa 
da bralis gamomricxveli garemoebebis gamijvnis TvalsazrisiT, 
gardauvalia. kerZod, anglo-amerikul sapatio da gamamarTlebel 
garemoebaTagan, vxvdebiT piris sisxlissamarTlebrivi 
pasuxismgeblobisagan gaTavisuflebis iseT SemTxvevebs, roca aseTi 
piris gaTavisuflebis safuZveli mkafiod gamokveTili ar aris. Aanu,   
aq igulismeba is SemTxveva, roca naTlad ar Cans, pasuxismgeblobidan 
gaTavisufleba moxda gamarTlebisa Tu patiebis safuZvelze. aq unda 
moviazroT anglo-saqsur sisxlis samarTalSi arsebuli iseTi 
SemTxvevebi, rogorebic aris, magaliTad, (1) iZuleba (“duress”) -Aam 
garemoebas anglo-amerikul sisxlis samarTalSi zogadad ganixilaven, 
rogorc sapatio da ara gamamarTlebel garemoebas. Tumca, 
gamoricxuli ar aris, zogierT gansakuTrebul  SemTvevaSi, dadges 
misi gamamarTlebel garemoebad miCnevis sakiTxi. (2) provokacia 
(“provocation”) - romelic,  miuxedavad imisa, rom, rogorc fiqroben, 
saerTo samarTalSi iyo nawilobriv gamamarTlebeli garemoeba, 
amJamad mas moiazreben, rogorc nawilobriv sapatio garemoebas. 

kidev ufro met sirTules da gaugebrobas  badebs anglo-
amerikul sisxlis samarTalSi pasuxismgeblobis gamomricxavi iseTi 
garemoeba, rogoric aris (3) ukiduresi aucilebloba (“necessity”), 
vinaidan am garemoebis kompleqsuri, dualisturi gageba arsebobs. 
aRniSnuli garemoeba rig SemTxvevebSi miCneulia gamamarTlebel, sxva 
SemTxvevebSi ki sapatiebel garemoebad. ukiduresi aucileblobis 
amgvar or, sxvadasxva saxis pasuxismgeblobis gamomricxvel 
garemoebad kvalifikacia anglo-amerikul sisxlis samarTalSi, 
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rogorc Cans, damokidebulia miyenebuli da Tavidan acilebuli zianis 
urTierTmimarTebaze. ukiduresi aucileblobis is SemTxveva, rodesac 
acilebuli ziani ufro didia, vidre miyenebuli _ miCneulia 
gamamarTlebel, xolo is SemTxveva, rodesac miyenebuli ziani Tavidan 
acilebuli zianis Tanasworia – sapatio garemoebad. Tumca, 
ukanasknel SemTxvevaSi pasuxismgebloba yovelTvis ar gamoiricxeba. 

rogorc kvlevam gviCvena, anglo-amerikuli  samarTalis 
naklovanebad unda miviCnioT, rom iq, qarTuli sisxlis samarTlisagan 
gansxvavebiT,  marTlwinaaRmdegobisa da bralis gamomricxavi 
garemoebebi erTmaneTisagan mkveTrad gamijnuli araa, rac, Cemi azriT, 
erTgvari problemuri sakiTxi unda iyos mosamarTleTa 
saqmianobisaTvis samarTalSefardebis procesSi.  

garda amisa, anglo-saqsuri samarTlis tipis ojaxSi 
damkvidrebulia iseTi terminebi, rogorebic aris “nawilobrivi 
gamarTleba” da “nawilobrivi patieba”, rac, terminologiuri 
TvalsazrisiT, sruliad ucxoa qarTuli samarTlisaTvis, magram 
azrobrivad Seracxvis SezRudvas uTanabrdeba. maTi arsi imaSi 
mdgomarebs, rom pirs mis mier CadenilisaTvis brali SezRudulad 
Seeracxeba da pasuxismgebloba SezRudulad daekisreba.  rogorc 
nawilobrivi patiebis, aseve  nawilobrivi gamarTlebis SemTxvevaSi 
piris pasuxismgebloba msubuqdeba.  

naSromis meoTxe TavSi – kvlevis saintereso Sedegad mimaCnia 
agreTve qarTulsa da anglo-saqsur samarTlis sistemaSi arsebuli 
aucilebeli mogeriebis marTlzomierebis pirobebis identurobis, 
Tanxvedris Tu sxvaobis Sesaxeb Cems mier gakeTebuli daskvnebi. 
pirobebi, romelTa arsebobis drosac Cadenili mogerieba miiCneva 
marTlzomierad, mocemuli gvaqvs rogorc qarTul, aseve anglo-saqsur 
samarTalSi. marTalia, qarTuli sisxlis samarTlisaTvis nacnobi 
marTlzomierebis pirobebi srulad ar emTxveva anglo-amerikulSi 
arsebuls, magram maT Soris SeiniSneba garkveuli msgavseba ramdenime 
pirobasTan mimarTebaSi. 
 aucilebeli mogeriebis marTlzomierebis iseT pirobasTan 
dakavSirebiT, rogoric aris xelyofis marTlwinaaRmdegoba, 
disertaciaSi ganxiluli anglo-amerikuli sasamarTlo praqtikis 
konkretuli magaliTebis da aSS-is modelur ssk-Si gadmocemuli 
debulebebis gaazrebis safuZvelze, Cven unda gavakeToT daskvna, rom 
miuxedavad imisa, rom xelyofis marTlwinaaRmdegoba, rogorc 
aucilebeli mogeriebis marTlzomierebis savaldebuli  piroba, aSS-is 
sisxlis samarTlis doqtrinaSi, terminoligiuri TvalsazrisiT, 
damkvidrebuli ar aris, praqtikulad igi yovelTvis moiTxoveba 
aucilebeli mogeriebis mdgomareobis gansasazRvrad da qmedebis 
iuridiuli Sedegis SefasebisaTvis. AaseTi daskvnis gamotanis 
saSualebas iZleva aSS-is sisxlis samarTalSi miRebuli Sexeduleba, 
romlis mixedviTac,  pirs mxolod maSin SeuZlia, imoqmedos sakuTar 
Tavis Tu sxvis dasacavad, Tu mas Tavs esxmian ukanonod. aq, Cemi 
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azriT, sityvaSi “ukanono Tavdasxma”, swored xelyofis 
marTlwinaaRmdegoba unda igulisxmebodes.  

qarTuli sisxlis samarTlis mixedviT, aucilebeli mogeriebis 
marTlzomierebis meore  pirobas,  xelyofis realurobas, Cemi 
daskvnis safuZvelze, anglo-amerikuli sisxlis samarTlis mixedviT, 
unda Seesabamebodes mogeriebis aucilebloba, anu “gonivruli 
rwmenis” moTxovna.  

anglo-amerikul sisxlis samarTalSi, xelyofis realuroba, 
rogorc aucilebeli mogeriebis marTlzomierebis calke piroba 
miRebuli ar aris, magram maSin, rodesac saubaria  piris “gonivrul” 
moqmedebaze, aq, Cemi azriT, unda moiazrebodes swored xelyofis 
realurobis piroba, anu is faqtori, ramdenad realurad aRiqvams 
momgeriebeli Tavdasxmas da, Sesabamisad, gamomdinare aseTi 
realurobidan, sazRvravs, gonivruli iqneba Tu ara misi mxridan 
aucilebeli mogeriebis uflebis gamoyeneba konkretuli Tavdasxmis 
mosagerieblad. sxva sityvebiT rom vTqvaT, sazRvravs imas, aris Tu 
ara Tavdasxma imdenad realuri, rom saWiro gaxdes aseTi xelyofis 
SeCereba aucilebeli mogeriebis aqtiT.  

Drogorc Cans, anglo-amerikul sisxlis samarTalSi, aucilebeli 
mogeriebisas safrTxis realurobis Sefasebisas eyrdnobian 
aucilebeli mogeriebis mdgomareobis subieqturi da obieqturi 
elementebis tests.Ees testi, erTis mxriv, subieqturad, moiazrebs  
momgerieblis namdvil darwmunebulobas safrTxis realurobaSi, da, 
meores mxriv, obieqturi midgomis TvalsazrisiT,  mis mier  safrTxis 
realurad aRqma gamarTlebuli unda iyos “gonieri adamianis” 
TvalTaxedvidan,  Tuki es ukanaskneli aRmoCndeboda momgerieblis 
adgilze. subieqturi testis dros mxedvelobaSi miiReba is 
garemoebani, romelic damaxasiaTebelia braldebulisTvis  da misi 
fsiqikuri mdgomareoba. am testis mixedviT, braldebulma unda 
warmoadginos yvelanairi mtkicebuleba imisa, rom mas sjeroda 
imdenad realuri safrTxis arsebobisa, romelic mas miscemda Zalis 
gamoyenebis uflebas. rac Seexeba gonivruli darwmunebulobis 
obieqtur tests, obieqturi testi efuZneba garegan parametrebs. Aam 
dros braldebulis qmedebebis Sefaseba unda moxdes  zogadad, 
gonieri adamianis  perspeqtividan  da ara TviT braldebulis 
Sexedulebidan gamomdinare. sabolood ki,  unda vivaraudoT, rom 
braldebuli mTlianad mxolod im SemTxvevaSi  gamarTldeba, Tu igi 
subieqturad  aris darwmunebuli Tavdacvis aucileblobaSi  da misi 
es darwmunebuloba gamyarebulia obieqturad, realurad arsebuli 
Tavdacvis saWiroebis garemoebebiT.  

Aaseve, unda vivaraudoT, rom rogorc inglisis, ise Sotlandiur 
sisxlis samarTalSi  “mogeriebis aucileblobis” zogadi principi 
imaSi mdgomareobs,  rom samarTali dauSvebs Zalis gamoyenebas, 
romelic  gonivrulia im garemoebebSi, romelTa arsebobaSi 
braldebuli darwmunebulia. 
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rogorc qarTul, aseve anglo-amerikul samarTlis sistemaSi 
farTod aris ganxiluli xelyofis, anu safrTxis imwuTierobis, 
piroba. SeiZleba iTqvas, rom orive dasaxelebul sistemaSi mocemuli 
aucilebeli mogeriebis marTlzomierebis pirobaTagan es erTaderTia, 
rodesac moxda rogorc terminologiuri, ise Sinaarsobrivi damTxveva 
am pirobebs Soris.  magram, qarTuli sisxlis samarTlisagan 
gansxvavebiT, sadac, aranair eWvs ar iwvevs debuleba, romlis 
mixedviTac  safrTxis imwuTieroba imas gulisxmobs, rom Tavdamcvels 
dro da saSualeba ar aqvs Tavdacvis winaswari samuSaobis 
mosamzadeblad da amitom spontanurad unda imoqmedos, inglisis 
samarTlebriv sistemaSi jer kidev ganxilvis sagans warmoadgens 
sakiTxi imis Sesaxeb, SesaZlebelia Tu ara piris gaTavisufleba 
safrTxis myisierebis pirobaze dayrdnobiT, Tuki igi winaswar zomebs 
iRebs savaraudod mosalodneli safrTxis Tavidan asacileblad.  

marTalia, zogadi midgoma aris is, rom Tavdamcvelis qmedebis 
aucilebeli mogeriebis mdgomareobiT gamarTlebisaTvis safrTxe unda 
iyos imwuTieri,  miuxedavad amisa, rogorc Cans, aRniSnuli samarTlis 
sistemis qveynebSi damkvidrebuli safrTxis myisierobis piroba 
SeiZleba, ufro gafarTovdes da man, aseve, moicvas iseTi SemTxvevebic, 
rodesac momgeriebeli igeriebs ara moulodnel da imwuTier 
safrTxes, aramed iseTs, romlis gardauvlad dadgomaSi momgeriebeli 
gonivrulad darwmunebulia, man icis, rom mosalodneli safrTxe 
myisierad dadgeba. erTaderTi, raSic is araa da verc iqneba 
darwmunebuli, _ es myisieri safrTxis ganxorcielebis da misi 
mogeriebis droa. amitomac aris, rom garkveul SemTxvevebSi 
momgeriebeli, SesaZloa, winaswar moemzados mosalodneli safrTxis 
asacileblad, vinaidan aris albaToba safrTxis imdenad myisierad 
ganxorcielebisa, rom sxva saSualebebiT SeuZlebeli gaxdes amgvari 
Tavdasxmis mogerieba. Tumca, aseTi midgomac ar aris bolomde 
dasaSvebi da kanonisa Tu precedentis doneze gamyarebuli.Aanglo-
amerikuli samarTlis fuZemdeblebi da mkvlevarebi  ar amtkiceben 
mxolod spontanurad Cadenili aucilebeli mogeriebis arsebobasa da 
marTlzomierebas, magram amasTanave arc imas adastureben,  rom 
safrTxis qveS myof pirs winaswar mosamzadebeli qmedebebiT TiTqos 
Tavad SeeZlos  sakuTari imunitetis Seqmna. kanonmdebeli aseve ar 
zRudavs pirs  mxolod samarTaldamcavi organos warmomadgenlis 
gamoZaxebis valdebulebiT Tavisi sakuTrebis dasacavad. braldebuls 
aqvs SesaZlebloba, SeiaraRdes sakuTari Tavis dasacavad, Tuki  amisi 
aucilebloba arsebobs, Tumca am dros iqmneba safrTxe imisa, rom man 
Caidinos sxva danaSaulebi.  

yovelive aRniSnulidan gamomdinare, gamarTldeba Tu ara 
momgeriebeli iseTi Tavdasmis mogeriebisas, romelic, marTalia, 
imwuTierad ganxorcielda, magram piri aseTi safrTxis myisierad 
dadgomis droSi winaswar varaudis gamo momzadebuli iyo 
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TavdacvisaTvis, es damokidebulia saqmis konkretul garemoebebsa da 
nafic msajulTa Sexedulebaze.  

mimaCnia, rom  qarTulma sisxlis samarTalma  da kanonmdebelma, 
rodesac xelyofis imwuTierobis pirobaSi moiazra mxolod xelyofa, 
romelic es-esaa iwyeba da misi ukeT gansasazRvrad Semoitana da 
daamkvidra xelyofis damTavrebisa da dawyebis momenti, amiT Tavidan 
aacila Teoretikoss da praqtikoss iuristebs mTeli is anomaliebi da 
gaurkvevloba, rac Cemi azriT Cadebulia anglo-amerikul samarTlis 
sistemaSi arsebuli safrTxis myisierebis gafarTovebul gagebaSi.  
 qarTul sisxlis samarTalSi miRebuli xelyofis 
relevanturobis piroba SeiZleba, met-nakldebad gavaigivoT 
mogeriebis anglo-saqsur samarTlis sistemaSi miRebul 
proporciulobis, anu mogeriebis intensivobis, niSanTan. Tumca, 
sagulisxmoa is faqtic,  rom proporciulobisa da mogeriebis 
intensivobis gansazRvra metwilad SeiZleba davakavSiroT aseve 
qarTul sisxlis samarTalSi damkvidrebul aucilebeli mogeriebis 
farglebis gadametebasTan, amitom, marTalia, me mogeriebis 
intensivobas (gamoyenebuli Zalis sidides), anu proporciulobas, 
ganvixilav, rogorc aucilebeli mogeriebis marTlzomierebis erT-erT 
pirobas, magram amave dros SesaZlebelia, am pirobebis darRveva 
miviCnioT aucilebeli mogeriebis farglebis gadacilebad im gagebiT, 
rogorc es damkvidrebulia qarTul sisxlis samarTalSi, vinaidan 
aseTs, anu  aucilebeli mogeriebis farglebis gadacilebas, anglo-
saqsuri samarTali ar icnobs.  

anglo-amerikul sisxlis samarTalSi Seswavlili aRniSnuli 
garemoeba, maZlevs daskvnis gakeTebis saSualebas, rom 
proporciulobis principi moqmedebs qarTul sisxlis samarTalSic. 
Cven am principis orxazovani gageba SeiZleba SemoviRoT. Ppirveli, 
rodesac proporciulobis principi absoluturad darRveulia - 
CavTvaloT, rom qmdeba iyo irelevanturi da amitom aucilebeli 
mogeriebis viTareba saerTod gamovricxoT da meore, rodesac 
proporciulobis principis darRveva gamoxata momgerieblisa da 
Tavdamsxmelis interesTa balansis uTanasworobaSi – miviCnioT, rom 
es aris aucilebeli mogeriebis farglebis gadameteba.  

aSS-is sisxlis samarTalSi, yuradReba eqceva mogeriebis 
intensivobis marTebulad Sefasebis or sazoms, rogoric aris 
situaciis Sefaseba da konkretul SemTxvevaSi sasikvdilo Tu 
arasasikvdilo Zalis gamoyenebis swori gadawyvetileba, razedac 
kanonmdeblobis mier garkveuli SezRudvebia dawesebuli, da Tuki 
orive faqtori saxezea, CaiTvleba, rom dakmayofilebulia aucilebeli 
mogeriebis marTlzomierebis zemoaRniSnuli piroba. kerZod is, rom  
gamoyenebuli Zalis sidide, anu igive mogeriebis intensivoba, 
Seesabameba mosalodnel safrTxesa da misi Tavidan acilebis 
saSualebas. Mmagram, aqve aRniSvnis Rirsia amerikel 
samarTalSemoqmedTa is Sexedulebac, romlic SiSisa da didi stresis 
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qveS myof momgeriebels amgvar eqstremalur situaciaSi ar 
avaldebulebs zusti Sefasebebis keTebasa da Seumcdari nabijebis 
gadadgmas. Aaqedan gamomdinare, Tundac sasikvdilo Zalis gamoyenebis 
zogierTi mcdari gadawyvetilebac ki, SeiZleba CaiTvalos 
gonivrulad garkveul situaciaSi, Tuki Tavdamcvelma aseTi Sefaseba 
gaakeTa da es qmedeba ganaxorciela didi  stresis qveS. Ggamodis, rom 
piri, SesaZloa, gaTavisufldes sisxlis samarTlis 
pasuxismgeblobisgan sasikvdilo Zalis gamoyenebasTan mimarTebiT, 
situaciis mcdarad Sefasebis drosac ki, Tuki im viTarebidan da 
stresidan gamomdinare, misi qmedeba  gonivrulad SeiZleba miviCnioT.  

ingliseli samarTalSemoqmedi mosamarTleebi, imis dasadgenad,  
ramdenad iyo saxeze aucilebeli mogeriebis viTareba, farTod 
ganixilaven sakiTxs imis Sesaxeb, Zalis ra intensivobiT gamoyeneba 
iyo gonivruli arsebul mgomareobaSi da ramdenad gaarTva Tavi 
momgeriebelma aseT Zalis zomierad gamoyenebis moTxovnas. 
gamoyenebuli Zalis gonivrulobis SefasebisaTvis inglisel 
mosamarTleebs erTgvari testis SemoRebac ki mouwiaT, raTa nafic 
msajulebs  aRniSnuli sakiTxi gadaewyvitaT. am testis mixedviT, 
momgeriebeli gamarTldeboda, Tuki “nebismieri gonieri adamiani (a) im 
faqtebis codniT, romelic braldebuls gaaCnda an romelTa arseboba 
mas sjeroda (b) im drosa da viTarebaSi, romelic mas hqonda 
mosafiqreblad (g) CaTvlida, rom im safrTxis Tavidan acileba, 
romelic mas an sxvebs SeiZleboda, SeqmnodaT Tavdamsxmelis 
aramarTlzomieri qmedebiT, amarTlebda Tavdamsxmelis dazianebas im 
zomiTa da im Zalis gamoyenebiT, rac gamoiyena momgeriebelma”. 
amasTan, aRniSnulis Sefasebisas, nafici msajulebisaTvis 
sarekomendacio xasiaTis moTxovnas warmoadgens sakuTari Tavis 
Cayeneba braldebulis mdgomareobaSi, im DdaZabul viTarebasa da  
mosafiqrebeli drois arasakmarisobaSi, romelSic braldebuli 
SeiZleba aRmoCndes mogeriebisas.  

rogorc sadisertacio naSromSi ganxiluli masalidan SegviZlia, 
davaskvnaT, mniSvnelovania Tavad braldebulis warmodgenebi arsebul 
garemoebaTa Sesaxeb.Aaqedan gamomdinare, mogeriebis gonivrulobis 
saukeTeso msazRvreli, SesaZloa, iyos momgerieblis mier stresis 
viTarebaSi Cadenili  iseTi qmedeba, rac mas keTilsindisierad da 
instinqturad aucileblad miaCnda TavdacvisaTvis. Tumca, Tuki 
CavTvliT, rom momgerieblis rwmena,  rom iyenebs gonivrul Zalas, 
unda iyos sakmarisi safuZveli qmedebis aucilebel mogeriebad 
dakvalificirebisTvis, maSinac ki, Tu  momgeriebeli iyenebs 
gonivrulze met Zalas, aseTi midgoma aucilebeli mogeriebis 
marTlzomierebis gansaxilveli pirobis rRvevamde migviyvans. aseTi 
gaurkvevlobisTvis Tavis asarideblad inglisuri samarTali erT-erT 
gadawyvetilebaze dayrdnobiT, adgens, rom momgerieblis ara sruliad 
usafuZvlo darwmuneba gamoyenebuli Zalis gonivrulobaSi aZlevs mas 
qmedebis Cadenis uflebas, armed iseTi darwmuneba, romelsac sakmarisi 
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gonivruli safuZveli gaaCnia. Aanu,  momgerieblis mxridan saWiroa 
gonivruli da ara mxolod keTilsindisierad fiqri imisa, rom 
dasaSvebia aseTi Zalis intensivobis mogerieba. 

iseve, rogorc aSS-is sisxlis samarTalSi, ingliseli sisxlis 
samarTlis mkvlevarebic jerdebian zogad wesze, romlis mixedviTac, 
mogerieba Tavdasxmis proporciuli unda iyos. sabolood ki, unda 
iTqvas, rom gonivrulobis standartma mxedvelobaSi unda miiRos im 
krizisuli mdgomareobis xasiaTi, romelSic warmoiSveba Zalis 
gamoyenebis aucilebloba. 

daskvnis saxiT unda aRvniSnoT, rom Aaucilebeli mogeriebisas 
gamoyenebuli Zalis gonivrulobis SefasebisaTvis ingliseli 
mosamarTleebi, rogorc Cans, aviTarebdnen gonivrulobis subieqtur 
da obieqtur tests. nafici msajulebi swored aRniSnul testebze 
dayrdnobiT, cdilobdnen momgerieblis mier Zalis gamoyenebis 
gonivrulobis gansazRvras da, Sesabamisad, piris gamarTlebasa Tu 
sisxlissamarTlebriv pasuxisgebaSi micemas. inglisuri samarTali 
Tavdapirvelad iyenebda gonivrulobis sakmaod uxeS da obieqtur 
tests. SemdgomSi inglisuri samarTalis ganviTareba ufro 
momgerieblis interesebis sasargeblod warimarTa. TandaTanobiT 
inglisurma sasamarTloebma uari Tqves obieqtur elementze. 
sasamarTloebi aucilebel mogeriebad akvalificirebdnen iseT 
SemTxvevebs, romlebSic braldebuli fiqrobda, rom is iyenebda 
Sesaferis Zalas.Bbunebrivia, arc es midgoma gamodga marTebuli, 
amitom saapelacio sasamarTlo Seecada, SeeCerebina es tendencia, 
romelic miiwevda mTlianad subieqturi standartisaken. sabolood, 
ingliseli samarTalSemoqmedebi da samarTalSemfardeblebi mividnen 
im daskvnamde, rom momgerieblis qmedebebi unda Sefasdes ara 
mTlianad subieqturi an mTlianad obieqturi testiT, aramed 
Sefasebis iseTi kriteriumiT, romlis mixedviTac, im garemoebebis 
gaTvaliswinebiT, romelTa arsebobaSic momgeriebeli darwmunebuli 
iyo, piris mier TavdacvisaTvis gamoyenebuli Zala gonivrulia 
arsebul viTarebaSi. Aamosavali sakiTxi unda iyos is, Tu ramdenad 
gonivrulia iseTi sapasuxo qmedeba, romelic braldebulma 
ganaxorciela.  

Sotlandiur sisxlis samarTalSi arsebuli aucilebeli 
mogeriebis marTlzomierebi piroba – gamoyenebuli Zalis sidide da 
misi Sefasebis kriteriumebi, TiTqmis identuria inglisisa da aSS-is 
sisxlis samarTalSi damkvidrebuli analogiuri pirobebisa. aqac,  
iseve, rogorc zemoaRniSnul qveynebSi: 1)  momgeriebels SeuZlia 
gamoiyenos mxolod iseTi Zala, rac aucilebelia sakuTari 
sicocxlis dasacavad, anu momgerieblis sapasuxo qmdeba ar unda iyos 
gadaWarbebuli. gadaWarbeba ki, Tavis mxriv gulisxmobs aseve imasac, 
rom momgeriebelma aRar unda gaagrZelos Zalis gamoyeneba mas Semdeg,  
rac safrTxe ukve Cavlilia; 2) ar aris savaldebulo, mogerieba iyos 
zusti da gamozomili, vinaidan mxedvelobaSi unda iqnas miRebuli 
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eqtremalur situaciaSi myofi  momgerieblis SiSi da misi stresuli 
mdgomareoba; 3) aucilebeli mogeriebis dros mkvlelobis SemTxvevaSi 
amosavali SekiTxva unda iyos is, Tu ramdenad gamarTlebulia 
momgerieblis mier gamoyenebuli Zala. Sesabamisad, erTmaneTTan 
Sedardeba  Tavdasxmisa da mogeriebis intensivoba. 

anglo-amerikuli sisxlis samarTlis gaanalizebidan gamomdinare, 
SesaZloa, aucilebeli mogeriebis marTlzomierebis pirobad miviCnioT 
ukandaxevis movaleobac, magram vinaidan, es problema qarTul sisxlis 
samarTalSi  marTlzomierebis pirobas ar warmoadgens, mas 
gansaxilvelad disertaciis sxva Tavi DdaeTmo da sxva problemis 
saxiT aris warmodgenili. 

sadisertacio Temis mexuTe Tavze muSaobisas saintereso daskvnis 
gakeTebis SesaZlebloba momca qarTul sisxlis samarTalSi arsebuli 
aucilebeli mogeriebis farglebis gadacilebisa da anglo-amerikul 
sisxlis samarTlebrivi doqtrinisaTvis cnobili arasruli 
aucilebeli mogeriebis saerTo  niSnebis aRmoCenam. kvlevisas 
gamoikveTa is faqtic, rom proporciulobisa da mogeriebis 
intensivobis gansazRvra, romelic anglo-amerikul sisxlis 
samarTalSi miRebuli aucilebeli mogeriebis marTlzomierebis 
pirobebs unda mivaweroT,  metwilad SeiZleba, davakavSiroT aseve 
qarTul sisxlis samarTalSi damkvidrebul aucilebeli mogeriebis 
farglebis gadametebasTan, vinaidan aseTs, anu aucilebeli mogeriebis 
farglebis gadacilebas, anglo-saqsuri samarTali ar icnobs.  

metad sagulisxmoa is faqtic, rom, rogorc qarTul sisxlis 
samarTalSi gvaqvs dadgenili fargali, romlis darRveva damnaSavis 
SepyrobisaTvis aucilebeli zomis gadacilebad miiCneva, aseTive zomis 
arsebobas da am zomis darRveviT gamowveuli Sedegebis samarTlebriv 
kvalifikacias iTvaliswinebs inglisuri sisxlis samarTali. kerZod 
ki, avstraliuri sasamarTloebis midgomis mixedviT, Tu arsebuli 
garemoebebi warmoSobs aucilebeli mogeriebis, danaSaulis Tavidan 
acilebis, an damnaSavis Sepyrobis uflebas, magram braldebulis mier 
gamoyenebuli zomebi cdeba SemTxvevis saWiroebas, aseT dros Cadenili 
sicocxlis xelyofa kvalificirdeba ara rogorc ganzrax mkvleloba, 
aramed rogorc Semamsubuqebel garemoebebSi Cadenili mkvleloba. 

sadisertacio naSromSi  ganxiluli qarTuli sasamarTlo 
praqtikis masalebisa da  saqarTvelos ssk-is 28-e muxlis me-4 nawilis 
gaanalizebis Semdeg, Cven mivdivarT sakmaod saintereso daskvnamde. am 
daskvnis arsi imaSi mdgomareobs, rom im sxvaobis miuxedavad, rac 
arsebobs qarTul sisxlis samarTalSi damkvidrebul aucilebeli 
mogeriebis farglebis gadacilebisa da anglo-amerikul sistemaSi 
arsebul arasrul aucilebeli mogeriebis institutebs Soris, 
SeiZleba iTqvas, rom aRniSnuli intitutebis moqmedebis safuZveli 
TiTqmis erTi da igivea samarTlis orive sistemaSi, msgavsia xelyofis 
obieqtebic, romlTa dazianebis SemTxvevaSic amoqmeddeba aRniSnuli 
institutebi, gansxvavebulia mxolod maTi samarTlebrivi msvlelobis 
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formebi da am institutTa amoqmdebisas qmedebis kvalifikaciis 
saxeebi.  

K saqarTvelos ssk-is kerZo nawilSi gadmocemuli muxlebi: 113, 
114, 122 da 123 da anglo-amerikul samarTalSi Seswavlili sasamarTlo 
precedentebi gvaZlevs safuZvels, davadginoT, rom rogorc qarTul, 
aseve anglo-amerikul sisxlis samarTalSi, aucilebeli mogeriebis 
farglebis gadacilebiT da damnaSavis SepyrobisaTvis aucilebeli 
zomis gadacilebiT Cadenili qmedebis kvalifikaciaze da dasjadobaze 
SeiZleba, vimsjeloT mxolod maSin, Tu es qmedeba exeba adamianis 
sicocxles an janmrTelobas (Tumca, aSS-s sisxlis samarTlis 
literaturaSi sadavoa sakiTxi imis Sesaxeb, moxdes Tu ara arasruli 
aucilebeli mogeriebis institutis gavrceleba janmrTelobis 
winaaRmdeg mimarTuli danaSaulTa SemTxvevebze).  

Tumca, samarTlis am ori, qarTuli da anglo-amerikuli sistemis 
sakanonmdeblo teqnikis Tvalsazrisidan gamomdinare, Tu qarTul 
samarTalSi aucilebeli mogeriebis farglebis gadacilebiT Cadenili 
sicocxlisa da janmrTelobis winaaRmdeg mimarTuli danaSaulebis 
kodifikacia saqarTvelos ssk-is kerZo nawilSi xdeba, anglo-amerikul 
samarTlis sistemaSi zogadad miRebulia, rom farglebis 
gadacilebisas Tavdamcveli eqvemdebareba pasuxismgeblobas, magram 
ufro msubuqi danaSaulis SemadgenlobisaTvis. inglisis sisxlis 
samarTalSi mihyvebian precedentis models, romlis mixedviTac, 
aucilebeli mogeriebis dros gadametebuli da Seusabamo Zalis 
gamoyenebis SemTxvevaSi, Tuki mas Sedegad mkvleloba (”murder”), 
mohyveba, qmedeba gadahyavT ufro naklebi sasjelis zomis mqone 
mkvlelobis saxeze (”manslauther”), radgan aseTi mkvleloba Cadenilad 
iTvleba  boroti, danaSaulebrivi ganzraxvis gareSe da Sesabamisad 
sasjelic msubuqdeba. aseTi midgoma aRiarebuli iqna avstraliaSi, 
sadac  sasamarTloebi aRniSnavdnen, rom aucilebeli mogeriebis 
farglebs gadacilebiT Cadenili mkvleloba, warmoadgens  ara 
ganzrax mkvlelobas, aramed Semamsubuqebel garemoebebSi Cadenil 
mkvlelobas. 

  aRniSnuli sakiTxis mimarT TiTqmis aseTive midgoma SeiniSneba 
aSS-is sisxlissamarTlebriv doqtrinaSi.Aamerikuli  sasamarTloebic 
arasruli aucilebeli mogeriebis aRmocenebas istoriulad 
pasuxismgeblobis Semsubuqebas ukavSireben.  arasruli aucilebeli 
mogeriebis SemTxvevaSi isini  xSirad boroti ganzraxviT Cadenil 
mkvlelobas (”murder”) akvalificireben Semamsubuqebel garemoebebSi 
Cadenil mkvlelobad (”manslaughter”). aSS-is sisxlis samarTlis 
modeluri kodeqsi gvTavazobs alternatiul midgomas. Tu 
momgeriebelma situaciis Sefasebisas Tavisi mcdari varaudis 
safuZvelze daaskvna, rom mogerieba iyo aucilebeli, maSin is pasuxs 
agebs Sesabamisi danaSaulis daudevrobiT an TviTimedovnebiT 
CadenisaTvis.Aanu,  im SemTxvevaSi, Tu braldebuls, keTilsindisierad, 
magram aragonivrulad sjera, rom arsebobs myisieri safrTxisgan 
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dacvis aucilebloba, maSin Sedegad miviRebT arasrul aucilebel 
mogeriebas. arasruli aucilebeli mogeriebis doqtrina gulisxmobs, 
rom braldebuli moqmedebda boroti ganzraxvis gareSe, Sesabamisad, 
is pasuxs ar agebs “murder”- isaTvis, aramed man SeiZleba pasuxi agos 
“manslaughter”-isaTvis. xolo rac Seexeba sasjelis Semsubuqebis msgavsi 
wesis gavrcelebas sxva, mkvlelobisagan gansxvavebul danaSaulebze, 
aseT Semsubuqebas anglo-amerikuli sisxlis samarTali ar 
iTvaliswinebs. Tumca, sakiTxi imis Sesaxeb, rom amgvari 
pasuxismgeblobis Semamsubuqebeli midgoma unda gavrceldes 
janmrTelobis dazianebazec, aSS-is sisxlis samarTlis doqtrinaSi 
mainc dgas da sadavo sagnad miiCneva.  

Cems mier TemaSi gakeTebuli Sedarebidan gamomdinareobs daskvna, 
rom miuxedavad terminologiuri sxvaobisa, qarTuli aucilebeli 
mogeriebis farglebis gadacileba da anglo-amerikul sistemaSi 
arsebuli arasruli aucilebeli mogerieba iTvaliswineben iseT 
SemTxvevebs, romelTa Cadenisas xdeba gadametebuli da araadeqvaturi 
Zalis gamoyeneba da Tu es gadacilebiT Cadenili qmedebebi 
mimarTulia adamianis sicocxlisa da janmrTelobis winaaRmdeg.  

 naSromisMmeeqvse TavSi,  qarTuli aucilebeli mogeriebis 
institutis kidev  metad dasaxvewad, aqtualur Temad mesaxeba sakiTxi 
imis Sesaxeb, ramdenad aris movale momgeriebeli, awon-dawonos 
Seqmnili viTareba, xelmyofis dazianebis Tavidan asacileblad, raTa 
amiT Semdgom TviTonve aicilos sisxlissamarTlebrivi 
pasuxismgebloba,  Tu mas ar ekisreba aranairi vadlebuleba imisa, rom 
eqstremalur viTarebaSi Seafasos safrTxe da uflebamosilia, 
saTanado ZaliT daupirispirdes xelmyofs. Cems mier dasmuli 
problemis arsi exeba saqarTvelos sisxlis samarTlis kodeqsis 28-e 
muxlis meore punqtis debulebas, masSi gadmocemul aucilebeli 
mogeriebis uflebis gamoyenebasTan dakavSirebiT moculobiTi 
cvlilebis Setanis TvalsazrisiT. Tu gavyvebiT aRniSnuli muxlis 
debulebas imis Taobaze, rom “aucilebeli mogeriebis ufleba pirs 
aqvs imis miuxedavad, SeuZlia Tu ara mas Tavidan aicilos xelyofa an 
saSvelad mouxmos sxvas,” mivalT daskvnamde, rom kanoni xelmyofs, 
sulac ar avaldebulebs Seqmnili situaciis winaswar Sefasebas da ar 
uyenebs mas ukan daxevis moTxovnas, Tundac ukan daxevis iseT 
SemTxvevaSi, romelic safrTxes ar Seuqmnida momgeriebels. Aanu, 
sisxlis samarTlis kanoni calsaxad da erTmniSvnelovnad aRWuravs 
momgeriebels mogeriebis uflebiT ise, rom uflebis mimniWebel imave 
debulebaSi, am uflebis SezRudvis aranair winapirobas ar debs, Tu, 
ra Tqma unda, ar gaviTvaliwinebT, zogadad arsebul da, maT Soris, 
qarTul sisxlis samarTalSic moqmed aucilebeli mogeriebis 
uflebis social–eTikur SezRudvebs. Mmiuxedavad SezRudvis aseTi, 
zogadi, social–eTikuri momentebis arsebobisa, safuZvels 
moklebulad ar meCveneba Cemi mosazreba imis Sesaxeb, rom sisxlis 
samarTlis kanonSi mainc unda arsebobdes kanonis normaSi 
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konkretulad Cadebuli debuleba aucilebeli mogeriebis uflebiT 
sargeblobamde ukan daxevis SesaZleblobis  gamoyenebis 
mizanSewonilobis Taobaze, rac daaviwrovebs aucilebeli mogeriebis 
uflebas da es, erTis mxriv, am uflebis sazRvrebis ufro naTeli da 
mkveTri formulireba iqneba sisxlis samarTlis kanonsa da 
mecnierebaSi, xolo, meores mxriv, xels Seuwyobs sasamarTlo 
praqtikis gaumjobesebis da aucilebeli mogeriebisas saqmis swori 
kvalifikaciis gamWvirvaleobis sakiTxs, vinaidan, aris SemTxvevebi, 
roca, savaraudod, muxlis sifarTovidan gamomdinare, mosamarTlis 
mier aucilebeli mogeriebis SemTxvevis saqmis kvalifikacia 
bundovanebas iwvevs.   

aRniSnuli problemiT  Cemi daintereseba, gamoiwvia iman, rom igi 
sxvadasxvagvarad ganixileba da wydeba sxvadasxva samarTlebrivi 
sistemebis kanonmdeblobebSi. aRsaniSnavia, rom ukan daxevis sakiTxis 
Sefasebas da mis Sesabamisad momgerieblis moqmedebas ufro met 
yuradRebas anglo-amerikuli samarTlis sistemis qveynebis 
mosamarTleebi  uTmoben. aSS-Si aucilebeli mogeriebisas ukan daxevis 
movaleobis sakiTxi sxvadasxva StatSi sxvadasxvagvarad aris  
gadawyvetili da raime erTmniSvnelovani da mkacrad formulirebuli 
wesis saxiT ar aris warmodgenili. imis miuxedavad, rom ukan daxevis 
valdebuleba amerikis Statebis umciresobaSi moqmedebs, man 
mniSvnelovani mxardaWera moipova 1962 wlis modelur sisxlis 
samarTlis kodeqsSi. Aaseve, sakiTxis mimarT midgoma araerTgvarovania 
inglisSic, sadac, rogorc sarwmunoa,  adreuli periodis inglisur 
samarTalSi arsebuli “ukan daxevis”  wesi erTmniSvnelovnad aRar 
moqmedebs, magram ukan daxevaze uaris Tqma da konfliqtisagan Zalis 
gamoyenebis gareSe Tavis daRweva  aris mniSvnelovani faqtori, 
romelsac iTvaliswineben ingliseli mosamarTleni, raTa gansajon, 
Tu ramdenad gonivruli iyo  momgerieblis moqmedeba.  

saboloo jamSi, SeiZleba iTqvas, rom rogorc inglisis, aseve 
aSS-is sisxlis samarTalSi ukan daxevis movaleoba met-naklebad 
ganagrZobs arsebobas. amas Cven, garkveulwilad, SeiZleba, vuwodoT 
aucilebeli mogeriebis uflebis SezRudva ukan daxevis movaleobiT.  

qarTul sisxlis samarTalSi gamosakvlevi sakiTxi am kuTxiT ar 

dgas. CvenTan piriqiT, problemas qmnis ara ukan daxevis 

savaldebulobis garkveva da amiT aucilebeli mogeriebis uflebis 

SezRudva, aramed amis sawinaaRmdegod, am uflebis sifarTove. 

yovelive ganxilulidan gamomdinare, Cemi kvlevis  erT-erTi 

sagulisxmo SemoTavazeba, 28-e muxlis me-2 nawilis debulebis 

cvlilebaSi, kerZod ki am uflebis daviwrovebaSi mdgomareobs.  

meSvide TavSi damuSavebuli siaxle, aris is, rom qarTuli 

sisxlis samarTali Zaladobis msxverpli qalebis sindroms ar icnobs. 

aSS-is sisxlis samarTlis doqtrinaSi ki  Zaladobis msxverpli 

qalebis sindromi gansazRvrulia, rogorc ”saerTo sindromebis 
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erToblioba, romlebic Tavs iCenen qalSi, romlis mimarTac mamakaci 

patniori axorcielebda fizikur da fsiqologiur Zaladobas drois 

didi periodis ganmavlobaSi.” 

es sakiTxi qarTul sisxlis samarTlis kanonmdeblobaSi saerTod 

ar dasmula, miuxedavad imisa, rom praqtikulad, qarTul sasamarTlo 

saqmianobaSic, mravlad gvxvdeba iseTi sisxlis samarTlis saqmeebi, 

romlebSic qali braldebulebi moqmedebdnen swored  Zaladobis 

msxverpli qalebis sindromis qveS. aseTi sindromis matarebel qalTa 

qmedeba, qarTul sisxlis samarTalSi, aravis ganuxilavs aucilebeli 

mogeriebis konteqstSi arsebuli calkeuli movlenis saxiT. Cemi 

naSromis novatoruli mimarTulebac imaSi gamoixateba, rom mimaCnia, 

romNaRniSnuli kategoriis saqmeebze, sadac Zaladobis msxverpli 

qalebi aucilebeli mogeriebis uflebiT sargeblobaze miTiTebiT 

Cadian mkvlelobas,  erTiani cnebis, kerZod - “Zaladobis msxverpli 

qalis sindromis”, damkvidreba garkveul sicxades Semoitanda 

analogiuri saqmeebis swori kvalifikaciis TvalsazrisiT. Sesabamisad, 

Cemi azriT, qarTvel kanonmdebelsac, eqmneba saWiroeba imisa, kanonSi 

Cados iseTi debulebebi, romlebic uSualod zemoaRniSnuli 

kategoriis saqmeebis regulirebaze iqnebodnen orientirebulni. 

kvlevis siaxle mdgomareobs imaSi, rom Tuki, qarTveli kanonmdebeli 

gaiTvaliswinebs anglo-amerikul sisxlis samarTalSi damkvidrebul 

Zaladobis msxverpli qalebs sindroms da problemis gadaWras am 

perspeqtividan gamomdinare Seecdeba, maSin garkveul kategoriis 

danaSaulTa saqmeebis ganxilvisas sasamarTlo imsjelebs ara 

aRniSnuli tipis qmedebis saqarTvelos ssk-is 108-e Tu 109-e muxliT 

dakvalificirebis Taobaze, aramed analogiuri kategoriis saqmeTa 

mimarT moxdeba ”Zaladobis msxverpli qalis sindromis” cnebis qveS 

moazrebuli debulebebiT xelmZRvaneloba da, Sesabamisad, 

dakvalificireba. Ees ki,  Tavis mxriv, gulisxmobs imas, rom aseTi 

qalebis mier ganxorcielebuli qmedeba, unda CaiTvalos Cadenilad 

aucilebeli mogeriebis mdgomareobaSi, maTi warsuli gamocdilebis 

gaTvaliswinebiT, Tuki warsulSi meuRle maT sicocxlesa da 

janmrTelobas gamudmebiT uqmnida safrTxes, sistematurad iyenebda 

mis mimarT fizikur an sqesobriv Zaladobas,  imis miuxedavad, 

meuRlis mxridan warmomavali safrTxe iyo TavdacviTi qmedebis 

ganxorcielebis momentisaTvis imwuTieri Tu drois garkveuli 

monakveTiT _ Tundac dReebiT daSorebuli am qmedebisagan. es iqneba 

erTaderTi gamonaklisi aucilebeli mogeriebis marTlzomierebisaTvis 

imwuTierobis pirobasTan mimarTebaSi, roca safrTxis imwuTieroba ar 

iqneba aucilebeli mogeriebis marTlzomierebis savaldebulo piroba.  
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 sagulisxmoa is faqtic, rom Tavad inglisuri sisxlis 
samarTlis literaturaSi naTlad ar aris formulirebuli mosazreba 
imis Sesaxeb, Zaladobis msxverpli qalis mier Cadenili qmedeba 
gamamarTlebel garemoebad unda miviCnioT Tu sapatiod. gansxvavebiT 
anglo-amerikul sistemaSi arsebuli aRniSnuli sakiTxis 
bundovanebisa, mimaCnia, rom qarTul sisxlis samarTalSi Zaladobis 
msxverpli qalebis mier Cadenili TavdacviTi qmedebebi aucilebeli 
mogeriebis konteqstSi unda ganvixiloT da Sesabamisad, maTi 
pasuxismgeblobisagan GgaTavisuflebac marTlwinaaRmdegobis 
ararsebobis safuZvelze unda moxdes.    

anglo-saqsur sisxlis samarTalSi Zaladobis msxverpli qalebis 
sindromis gamokvlevisas ikveTeba, rom am problemis gadaWrisas 
wamyvani roli eniWeba mosalodneli safrTxis imwuTierobis pirobas, 
anu Zaladobis msxverpli qalebis saqmeebis kavalifikaciis sakiTxi 
gamomdinareobs da damokidebulia safrTxis myisierobis arseboba-
ararsebobaze.  

anglo-saqsur sisxlis samarTalSi im saqmeebis analizi, sadac 

Zaladobis msxverpli qalebi Cadian mkvlelobas, warmoaCens, rom 

swored imwuTierobis  elementi ukavSirdeba yvelaze met sirTuleebs.   

es problema, SesaZloa, Cveni kanonmdeblis winaSec dadges. magram, 

miuxedavad imisa, rom aRniSnul samarTlis sistemaSi jer kidev ver 

Camoyalibda erTiani pozicia, gamarTldes Tu ara Zaladobis 

msxverpli qali aucilebeli mogeriebis uflebiT safrTxis 

myisierobaze miTiTebis gareSe, mimaCnia, rom qals, romelic 

permanentulad ganicdis meuRlis mxridan mokvdinebis, sxeulis 

dazianebisa Tu sqesobrivi Zaladobis SiSs, qarTvelma kanonmdebelma 

unda misces aucilebeli mogeriebis ufleba, safrTxis imwuTierobis 

pirobis gauTvaliswineblad. aseTi midgoma, ara Tu ar warmoSobs 

gaurkvevlobas aucilebeli mogeriebis marTlzomierebis 

struqturasTan mimarTebaSi,  aramed, piriqiT, sinaTles Semoitans 

Zaladobis msxverpli qalebis saqmeTa kvalifikaciisas, radgan  

mkafiod gamokveTili erTaderTi gamonaklisis saxiT Caiwereba 

aucilebeli mogeriebis muxlSi, rom “aucilebeli mogeriebisas 
safrTxis imwuTierebis pirobis mxedvelobaSi miuRebloba Seexeba 

mxolod Zaladobis msxvepli qalebis qmedebebs  da imperatiulad ar 
gavrceldeba aucilebeli mogeriebis sxva kategoriis saqmeebze.“ 

samagierod, aRniSnuli novacia daexmareba qarTul samosamarTleo 

praqtikas im qmedebaTa swor kvalifikaciaSi, rasac aqamde, Tavisi 

gansxvavebuli xasiaTidan gamomdinare, konkretuli gadaWris gza da 

Sesabamisi kvalifikacia ar hqonia.  

merve Tavi ramdenime saintereso problemas exeba, romelTagan 

yvelaze aqtualurad aucilebeli mogeriebis uflebiT sargeblobisas  
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provokaciis problema mesaxeba. aRsaniSnavia is faqti, rom aRniSnuli 

problema dgas da ganixileba rogorc qarTul, aseve anglo-saqsuri 

samarTlis sistemis qveynebis sisxlis samarTalSi. interess iwvevs 

aucilebeli mogeriebis provokaciis dros Tavad provokatoris 

uflebebis moculobis, an saerTod aseTi uflebis arsebobis sakiTxi. 

problemas qmnis SexedulebaTa bundovaneba imis Taobaze, mieces Tu 

ara rogorc klasikur, aseve aucilebeli mogeriebis provokaciis gamo 

aRmocenebul Tavdamsxmels ufleba – Tavad isargeblos aucilebeli 

mogeriebis uflebiT da Tu aseTi SesaZlebelia, maSin ramdenadaa  

amgvari ufleba SezRuduli da ra garemoebebis arsebobisas ramdenad 

farTovdeba Tu viwrovdeba misi gamoyenebis farglebi.  

aRniSnuli problemebis irgvliv met-naklebad gansxvavebul 

poziciebs vxvdebiT qarTulsa da anglo-amerikul 

sisxlissamarTlebriv doqtrinebSi. Tumca, verc erT maTgans, Cemi 

azriT, srulyofilad ver miviCnevT. vfiqrob, swored maTi 

urTierTSepirispirebiTa da maT debulebaTa, SeZlebisdagvarad,  

urTierTdaaxlovebiT, miiRweva is SedarebiT naTeli, saxelmZRvanelo 

amosavali principi, romliTac unda vimoqmedoT gansaxilveli 

sakiTxis regulirebisas.  

provokaciis problema aucilebeli mogeriebis uflebiT 

sargeblobisas da Tavdamsxmelis SezRuduli ufleba aucilebel 

mogeriebaze qarTul sisxlis samarTalSi sakmaod saintereso kvlevis 

sagans warmoadgens. provokaciasTan dakavSirebiT, qarTul sisxlis 

samarTalSi miRebulia, rom Tu momgeriebelma Tavdasxmis ganzraxi 

provokacia moaxdina (e.w. ganzraxi an gamiznuli provokacia), misi 

moqmedeba ar SeiZleba, CaiTvalos marTlzomierad da igi unda 

daisajos ganzraxi danaSaulisaTvis. xolo Tu pirma Tavdasxma, 

marTalia, ara ganzrax, magram windaxedulobis normis darRveviT 

gamoiwvia (e.w. gaufrTxileblobiTi provokacia), maSin aucilebeli 

mogeriebis ufleba mxolod SezRudulad arsebobs. 

anglo-saqsuri sisxlis samarTali gvTavazobs msjelobebs, rom 

aucilebeli mogeriebis ufleba aSkarad ar arsebobs, Tu adgili aqvs 

ganzrax provokacias da aucilebeli mogeriebis uflebis arsebobis 

sakiTxi saTuo xdeba gaufrTxileblobiT gamowveuli provokaciis 

SemTxvevaSi. yuradsaRebia, rom garda amisa, aRniSnuli samarTali 

ganixilavs iseT SemTxvevasac, roca pirs ar SeeZlo imis 

gaTvaliswineba, rom misi qmedeba masze Tavdasxmis maprovocirebeli 

iqneboda. savaraudoa, rom aseT SemTxvevaSi, pirs mogeriebis ufleba 

unda SeunarCundes, rogorc es miRebulic aris anglo-saqsur 

samarTlis sistemaSi. sagulisxmoa, rom inglisuri sisxlis samarTali 
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provocirebuli Tavdasxmis SesaZlo konteqstSi ixilavs aucilebeli 

mogeriebis uflebiT sxvisi dacvis sakiTxs da marTebulad 

miuTiTiTebs, rom Tumca, SesaZloa, es qmedeba garegnulad 

provokaciis msgavsic ki iyos, magram samarTlebrivi TvalsazrisiT, 

cxadia, rom aq aucilebeli mogeriebis ufleba erTmniSvnelovnad 

arsebobs.  

sainteresoa, rom aSS-is sisxlis samarTalis mixedviT, piris cema 

an masze seriozuli Tavdasxma warmoadgens iseTi tipis agresias, 

romelic am qmedebis Camden pirs missave qmedebiT gamowveul CxubSi 

aucilebeli mogeriebis uflebas arTmevs. aRniSnuli sakiTxi, 

rogoric aris aucilebeli mogerieba CxubSi,  qarTul sisxlis 

samarTalSi saerTod  ar aris damuSavebuli da mimaCnia, rom urigo 

ar iqneboda, Tuki movaxdendiT Tavad aucilebeli mogeriebis muxlSi 

damatebiTi punqtis Setanas, sadac pirdapir Caiwereboda anglo-

amerikuli sisxlis samarTlidan nasesxebi debuleba imis Taobaze, rom 

“iseTi Tavdapirveli agresiis ganmaxorcielebeli  piri, rogoric 

aris adamianis cema an masze Tavdasxma, kargavs aucilebeli 
mogeriebis uflebas missave agresiuli qmedebiT gamowvveul CxubSi.” 

aSS-Si provokacis problemis kvlevisas vxvdebiT termins 

agresori, romlic SesaZloa ganvmartoT Semdegnairad, rom  agresori 

– es aris, rogorc klasikuri marTlsawinaaRmdegod moqmedi 
Tavdamsxmeli aucilebeli mogeriebisas, aseve is piri, romelic Tavisi 

maprovocirebeli qmedebiT warmoadgens provokators da Semdgom, 
Tavissave provocirebul konfliqtSi gamodis momgerieblad (avt. Sen.).  

 sazogadod, amerikis SeerTebuli Statebis sisxlis samarTali, 

sayovelTaod miRebuli debulebidan, rom provocirebuli Tavdasxma 

mogeriebis uflebas ar warmoSobs,  uSvebs  or SemTxvevas, roca 

agresoris mogeriebis ufleba aRdgeba da uwodebs mas Tavdamsxmelis 

SezRudul uflebas aucilebel mogeriebaze. es SemTxvevebia - 

agresoris mier aramomakvdinebeli Zalis gamoyenebis da misi mxridan 

wamowyebuli konfliqtis missave iniciativiT Sewyvetis SemTxvevebi.  

Aaqedan gamomdinare, SesaZloa, sakanonmdeblo novacia,  romlis 

arsi imaSi mdgomareobs, rom provocirebuli aucilebeli mogeriebis 

ufro naTlad dasaregulireblad, romlic, garkveulwilad, SeiZleba 

iTqvas, mainc bundovania qarTul sisxlis samarTalSi, SegviZlia, 

movaxdinoT garkveuli sinTezi qarTul sisxlis samarTlis 

azrovnebaSi damkvidrebuli aucilebeli mogeriebis provokatoris da 

anglo-amerikul samarTlis sistemaSi arsebuli agresoris raobis 

gagebisa da davamkvidroT aucilebeli mogeriebis provokaciisas  

agresoris erTgvari ganmarteba axali terminis “agresor-
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provokatoris” an “maprovocirebeli agresoris” SemoRebiT. am 

terminis ganmarteba ki Semdegnairad Camovayalibod: “agresor-

provokatori” an “maprovocirebeli agresori” _ es aris, sakuTari, 
Tundac umniSvnelo, magram agresiuli qmedebiT Tavdasxmis 

maprovocirebeli piri, romelic aseTi Tavdasxmis gamiznulad Tu 
gaumiznavad gamowvevis SemTxvevaSi kargavs mogeriebis uflebas, garda 

im SemTxvevisa, Tu provocirebuli Tavdamsxmelis mier gamoyenebuli 
Zala ar aRmoCnda imdenad Seusabamo agresoris mxridan Cadenil 

qmedebasTan mimarTebaSi, rom kanoni iZulebulia aRudginos agresors 
mogeriebis ufleba. ”agresor-provokators” an “maprovocirebel 

agresors” aseve unda aRudges mogeriebis ufleba, Tu igi 
nebayoflobiT gamodis mis mier provocirebuli Tavdasxmidan, magram 

provocirebuli Tavdamsxmeli, romelic ahyva provokacias, 
mxedvelobaSi ar iRebs agresoris mxridan konfliqtidan mSvidobian 

gasvlas da agrZelebs misTvis iseTi zianis miyenebas, romlis 
obieqturi aucilebloba aRar arsebobs, anu provocirebuli 

Tavdamsxmeli Tavad agrZelebs agresiul qmedebebs. “agresor-

provokatoris” an “maprovocirebeli agresoris”  aseTi ganmartebis 

SemoRebis Semdeg, qarTul sisxlis samarTalSi, SesaZlebeli iqneba, 

provokacia aRar davyoT ganzrax da gaufrTxileblobiT gamowveulad 

da zogad amosaval Tezisiad miviCnioT is, rom ”agresor-

provokators”, an “maprovocirebel agresors”, aRudgeba mogeriebis 

ufleba miuxedavad imisa, gamiznulad gamoiwvia man provokacia Tu 

gaumiznavad, Tu igi: 1) arc ki cdilobs fataluri Zalis gamoyenebas 

da 2) keTilsindisierad tovebs missave provocirebul konfliqts, 

magram  mainc grZeldeba  misTvis araadeqvaturi zianis miyeneba.  

disertaciis amave TavSi ganxiluli meore problema, es aris  

aucilebeli mogeriebis sakiTxis dasma ukanono dakavebisadmi 

winaaRmdegobis gawevisas. es sakiTxi aqtualurad dgas anglo-

amerikul samarTlis sistemaSi, gansxvavebiT qarTuli sisxlis 

samarTlisagan, sadac mxolod sabWoTa iuridiul literaturaSi 

vxvdebiT msjelobas aRniSnuli problemis irgvliv. im periodis 

sisxlis samarTlis Teoria, Tumca erTgvari SezRudviT, magram mainc 

aRiarebs aucilebeli mogeriebis uflebas Tanamdebobis piris ukanono 

moqmedebis winaaRmdeg. 

 qarTuli sisxlis samarTlis mkvlevarebi sabolood midian 
daskvnamde, rom Tu Tanamdebobis piris aSkarad danaSaulebrivi 
moqmedeba samarTliT dacul obieqts uSualo, ucilobelsa da 
arsebiT zians uqadis, maSin moqalaqes SeuZlia, gamoiyenos 
Tanamdebobis piris mimarT aucilebel mogeriebis ufleba. maTve 
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miaCniaT, rom, im SemTxvevaSi, Tu kanoni sagangebod adgens wesebs 
Tanamdebobis piris aramarTlzomieri moqmedebiT Selaxuli 
interesebis aRsadgenad, maSin, aucilebeli moqmedebis viTareba ar 
warmoiSoba, radgan kanonieri interesebis dasacavad ar aris 
aucilebeli Tanamdebobis pirisaTvis zianis miyeneba. 

 am ukanasknel debulebas ver daveTanxmebi, vinaidan SesaZlebelia 
kanoni awesebdes saTanado zomebs Tanamdebobis piris 
aramarTlzomieri moqmedebiT Selaxuli interesebis aRsadgenad, 
magram savaraudoa, rom es zomebi gulisxmobdes garkveuli saxis 
kompensacias, anu interesSelaxuli adamianis reabilitacia SesaZloa, 
moxdes samarTlis sferoSi da iuridiuli procedurebiT, magram am 
SemTxvevaSi vernair meqanizms ver SevimuSavebT imisTvis, raTa 
aRmofxvril iqnas imgvari dazianebebi, rac, SeiZleba, ukanono 
dakavebisas miadges adamianis sxeulis xelSeuxeblobas da 
mTlianobas. Sesabamisad, mimaCnia, rom Tuki policieli an sxva 
dakavebisaTvis uflebamosili piri, ukanonod Seecdeba piris dakavebas, 
sadakavebel pirs unda mivceT saSualeba imisa, rom gamoiyenos 
aucilebeli mogeriebis ufleba. 
 rac Seexeba ukanono dakavebisas mogeriebis uflebis gamoyenebas 
anglo-amerikul samarTalSi, unda aRiniSnos, rom aucilebeli 
mogeriebis doqtrinis gamoyeneba Tanamedrove samyaroSi gamoixata 
imiT, rom, garkveulwilad, SeizRuda piris mogeriebis ufleba misi 
ukanono dakavebisas. saerTo samarTlis tradiciuli wesis mixedviT, 
aucilebeli mogeriebis ufleba gulisxmobs aseve ukanono dakavebisas 
winaaRmdegobis gawevas arasasikvdilo Zalis gamoyenebiT. Tu 
dasakavebeli piri fiqrobs, rom damkavebeli apirebs mis mokvlas an 
misTvis sxeulis mZime dazianebis miyenebas, maSin SeuZlia gamoiyenos 
sasikvdilo Zala, magram am Zalis gamoyeneba ukavSirdeba damkavebeli 
piris mier uflebamosilebis gadaWarbebas da ara Tavad dakavebas. 

dResdReobiT zogierTma Statma akrZala Tundac arasasikvdilo 
Zalis gamoyeneba dakavebisaTvis winaaRmdegobis gasawevad zogierT 
situaciaSi. umravles StatebSi SeiZleba, gamarTlebuli iyos mxolod 
Cveulebrivi, arasasikvdilo Zalis gamoyeneba – ZiriTadad, Sesabamisi 
precedentebis safuZvelze. sasikvdilo Zalis gamoyeneba ki, aseT 
SemTxvevaSi, SeiZleba, CaiTvalos garemoebad, romelic amsubuqebs 
pasuxismgeblobas. aRsaniSnavia is faqtic, rom aSS-is modeluri ssk 
krZalavs Zalis gamoyenebas dasakavebeli piris mier, Tu man icis, rom 
damkavebeli aris policieli. zogierTma Statma es midgoma gaiziara.  

daskvnis  saxiT, SegviZlia vTqvaT, rom, rodesac xdeba piris 
dakaveba, Statebis sul ufro meti raodenoba uaryofs aucilebeli 
mogeriebis uflebas, imis miuxedavad, dakaveba kanonieria Tu ukanono, 
Tu pirma icis, rom damkavebeli policiis TanamSromelia. magram, 
Tundac am StatebSi, piri inarCunebs uflebas, moigerios 
gadametebuli Zalis gamoyeneba, romelic saWiro ar aris dakavebis 
gansaxorcieleblad.  
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danarTi 
 

rusuli leqsikoni 
(Словарь) 

�З 
Защита против предъявленного обвинения - dacva wayenebuli 

braldebisgan.  
И� 
Извинительные обстоятельства - sapatio (misatevebeli) garemoebebi. 
Л� 
Личная необходимость - piradi aucilebloba, sapatiebeli ukiduresi 

aucilebloba. 
Н� 
Необходимость - aucilebloba. 
О� 
Общая необходимость - zogadi aucilebloba. 
Общее намерение - zogadi ganzraxva. 
Общие принципы оправдания - gamarTlebis zogadi principebi. 
Общие принципы ответственности - pasuxismgeblobis zogadi 

principebi. 
Оправдывающие обстоятельства - gamamarTlebeli garemoebebi. 
Ошибка или заблуждение другого рода - Secdoma an sxva saxis 

ცdomilebaSi Cavardna. 
П 
Преступление строгой ответственности - mkacri pasuxismgeblobis 

danaSauli. 
Простое убийство - Cveulebrivi mkvleloba. 
Публичная необходимость - sajaro aucilebloba. 
С� 
Специфическое намерение - specifikuri ganzraxva. 
Т� 
Тяжкое убийство - mZime mkvleloba. 
Ч� 
Частная необходимость - kerZo aucilebloba. 
 
 

inglisuri leqsikoni 
(Glossary) 

A 
absence of defence - gamamarTlebeli da sapatio garemoebebis 

ararseboba.  
accidental manslaughter - martivi mkvleloba; SemTxveviTi, 

aramarTlzomieri moqmedebis Sedegad Cadenili mkvleloba; SemTxveviT 
sicocxlis mospoba. 
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accused n. - braldebuli. 
affray n. - Cxubi, skandali (sazogadoebrivi TavSeyris adgilas). 
aggressor n. - agresori; Tavdamsxmeli, danaSaulebrivi Tavdasxmis 

subieqti. 
altercation n. - Cxubi; dava, kamaTi (gaRizianebis niadgze). 
approved adj. - mowonebuli 
arrest n. - dakaveba, dapatimreba datusaReba, dakaveba; v. dakaveba, 

raTa es piri datusaRebul iqnas; yadaRis dadeba, SeCereba, akrZalva. 
arrestable offence n. - dapatimrebadi danaSauli, anu danaSauli, 

romlisTvisac SeiZleba gamoyenebuli iqnas patimroba; danaSauli, 
romlis gamo SesaZlebelia piris dapatimreba orderis gareSe 
(Cveulebriv, es aris iseTi danaSauli, romelic sul mcire, xuTi 
wliT patimrobas iTvaliswinebs). 

arrestee n. - dapatimrebuli piri. 
assailant  n. - Tavdamsxmeli, danaSaulebrivi Tavdasxmis subieqti. 
assault n.  - Tavdasxma. 
automatism n. - avtomatizmi, avtomaturoba; uneblie moZraoba, 

uneblie moqmedeba.  
B 
balancing interests theory - interesebis balansis Teoria. 
battery n. - cema, dartyma, fizikuri Seuracxyofa. 
belief n.-  rwmena; TviTimedovneba. 
C 
causation theory - mizezobriobis Teoria. 
character theory - xasiaTis Teoria. 
consent n. - dazaralebulis Tanxmoba. 
correct adj. - swori. 
crime of violence - Zaladobrivi danaSauli. 
D 
defence n. - dacva; zogadi saxis pasuxismgeblobis gamomricxveli 

garemoeba. 
defence of accident - SemTxveva (rogorc sisxlissamarTlebrivi 

pasuxismgeblobis gamomricxveli safuZveli). 
defence of others - sxvebis dacva. 
defences n. (pl.) - dacvis saSualebebi, pasuxismgeblobis 

gamomricxveli garemoebani. 
defendant n. - braldebuli, gansasjeli. 
deliberately adv. - ganzrax, mofiqrebulad, winaswarganzraxviT, 

SegnebiT. 
delusion n.  - halucinacia, iluzia, cdomileba. 
diminished  responsibility  - SezRuduli Seracxadoba. 
discipline n. – disciplina. 
duress n.  - iZuleba. 
duress of circumstances - garemoebiTi iZuleba, ukiduresi aucilebloba. 
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E 
encouraged adj - waxalisebuli. 
evil motive - boroti ganzraxva. 
excessive force - gadaWarbebuli Zala. 
excuses n. (pl.)  - sapatiebeli garemoebebi. 
excusing circumstances  - sapatiebeli winapirobebi, viTareba, 

mdgomareoba. 
F 
felonia n. - laT. Ffelonia, mZime danaSauli. 
felony assault - danaSaulebrivi Tavdasxma. 
forfeiture of property - qonebis  konfiskacia. 
G 
general defences - pasuxismgeblobis gamomricxveli zogadi garemoeba. 
H 
honest belief - gulwrfeli varaudi. 
I 
imminence - moaxlovebuli safrTxe. 
imperfect self-defense - arasruli aucilebeli mogerieba; aucilebeli 

mogeriebis farglebis gadacileba. 
initial aggressor - Tavdasxmis wamomwyebi. 
insanity n. - Seuracxaoba sulieri daavadebis gamo. 
intoxication n. - intoqsikacia. 
involuntary manslaughter - uneblie mkvleloba. 
J 
justifications n. (pl.)  - gamamarTlebeli  garemoebebi. 
K 
killing by misadventure, without culpable negligence - mkvleloba SemTxveviT, 

bralis gareSe. 
L 
lack of age – asakis nakleboba, rogorc pasuxismgeblobis 

gamomricxveli garemoeba. 
lawful adj. - kanonieri, samarTliani, marTlzomieri. 
M 
malice n.  - boroti, danaSaulebrivi ganzraxva. 
manslaughter n. - arawinaswarganzraxuli mkvleloba (boroti, 

danaSaulebrivi ganzraxvis gareSe); Semamsubuqebel garemoebebSi 
Cadenili mkvleloba. 

mayhem n.  - dasaxiCreba, dainvalideba, Wrilobis miyeneba, daSaveba. 
mens rea - laT. danaSaulis subieqturi mxare. 
mens rea element - fsiqikuri elementi. 
minor adj. - arasrulwlovani. 
misdemeanor n. - misdiminori, (feloniaze dabali kategoriis 

danaSaulebi; nakleb saSiSi danaSaulebis kategoria, romelic 
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uaxlovdeba administraciul samarTaldarRvevas; federaluri 
kanonmdeblobis Tanaxmad, misdiminorad iTvleba yvela sxva danaSauli 
feloniis garda), wvrilmani danaSauli.  

mistake n.- Secdoma. 
mistaken belief - mcdari varaudi. 
mistakenly adv.- SecdomiT. 
mitigation n. - Semamsubuqebeli garemoeba; Serbileba, Semsubuqeba, 

Semcireba.  
moral-forfeiture doctrine - moraluri konfiskaciis Teoria. 
murder n.  - ganzrax mkvleloba, Cveulebrivi mkvleloba, boroti 

ganzraxviT Cadenili mkvleloba. 
murder in the  first degree, first degree Murder - pirveli xarisxis mkvleloba,  

mkvleloba boroti ganzraxviT. 
murder in the  second degree,  second degree  Murder -  meore xarisxis 

mkvleloba. 
N 
necessity n. - ukiduresi aucilebloba. 
negligence n.  -  daudevroba. 
negligent manslaughter - sicocxlis mospoba gaufrTxileblobiT. 
non-negligent Manslaughter - martivi ganzrax mkvleloba. 
O 
offence n.  – danaSauli. 
P 
partial excuse - nawilobrivi patieba. 
personal autonomy, human autonomy  - pirovnebis  avtonomia. 
personhood theory - personalobis Teoria. 
pre-emptive strike - pirveladi anu prevenciuli dartyma. 
prevention of crime - danaSaulis perevencia, danaSaulis Tavidan 

acileba. 
private defence - aucilebeli mogerieba, kerZo mogerieba, kerZo dacva. 
prosecution n. - braldeba. 
provocation n. - provokacia. 
provoke v. - provocireba 
public and private defence - kerZo da sajaro interesebis dacva. 
public autority - sajaro uflebamosilebis ganxorcieleba. 
R 
reasonable belief - gonivruli rwmena, gonivruli varaudi. 
recklessness n. - gaufrTxilebloba, windauxedavoba.  
reference n. - miTiTeba, SeniSvna, damokidebuleba, gamoxmaureba, 

daxasiaTeba, rekomendacia. 
report  n. - angariSi, moxseneba. 

    S 
securing legal and moral rights - samarTlebrivi da moraluri uflebebis 

dacva. 
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self-defence n. - aucilebeli mogerieba, Tavdacva. 
self-defense against felon - damnaSavis mogerieba Sotlandiur sisxlis 

samarTalSi, roca Tavdasxma provocirebuli ar aris.  
strict liability offences -  mkacri pasuxismgeblobis danaSaulebi (bralis 

gareSe pasuxismgebloba).  
superior interest - zemdgomi interesi. 
T 
tolerate v. – moTmena, atana. 
U 
undesirable adj. - arasasurveli. 
V 
valid adj. - myari, ZalaSi myofi, dasabuTebuli. 
voluntary manslaughter - martivi ganzrax mkvleloba, mkvleloba 

uecrad warmoqmnili ganzraxviT.  
W  
wrongful nature of the act - qmedebis marTlsawinaaRmdego xasiaTi. 
� 
 

laTinuri leqsikoni 
 

actio illicita in causa  - samarTlebrivi doqtrina, romelic niSnavs 
”sakuTari Tavis dacvis winapirobebis gamowvevas.” 

actus reus - danaSaulis obieqturi mxare. 
     ignorantia juruis (legis) neminem excusa - kanonis arcodna ar aris     
gamamarTlebeli. 

mala prohibita - malum prohibitum-is mravlobiTi forma da aRniSnavs 
msubuq danaSaulebs, romlebic danaSaulad iTvleba mxolod kanonis 
ZaliT da ar modis uxeS winaaRmdegobaSi moralur normebTan. 
magaliTad, manqanis gaCereba iseT adgilas, sadac gaCereba  ikrZaleba.  

malum profibitum - kanoniT akrZaluli danaSaulebrivi qmedeba 
(doqtriniT dadgenili naklebad saSiSi danaSaulebis kategoria,  
romelic ar xelyofs bunebiTi samarTlis normebs). 

mens rea - danaSaulis subieqturi mxare. 
ration decidenti - gadawyvetilebis samotivacio nawili; 
se defendendo - niSnavs,  rom piri, romelic moqmedebda Se defendendo-s 

mdgomareobaSi, axorcielebda aucilebel mogeriebas. magaliTad, 

mkvlelobis SemTxvevaSi,  Tu  dadgindeba, rom pirma,  marTalia, mokla 
Tavdamsxmeli, magram es mkvleloba ar iyo winaswar ganzraxul-
dagegmili da  orive mxare Tanabar mdgomareobaSi imyofeboda, maSin  
iTvleba, rom piri moqmedebda Se defendendo-s mdgomareobaSi, rac, Tavis 
mxriv, gamoricxavs pasuxismgeblobas. 
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naSromi Sesrulebulia Cems mier, ar gamomiyenebia literatura 
saTanado miTiTebis gareSe da vacnobiereb siyalbis gamovlenis 
SemTxvevaSi misi Sedegis baTilad cnobisa da Sesabamisi programidan 
aRdgenis uflebis gareSe garicxvis realobas. 
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