530m@0L oo o3y
03569 xogobodgoaols Lobgermdol mdoenoliols Lobgand{ogem 9bogg@dlo@gdol

0G0 Bo3@EgBol Log@msdm@olm Lsds@omaols 0bl@ody@o

bobm Gybody

Lodmogosgm dotmedloxgmgdols 0g@olwoldioolash Lobgmdfogm
039603 9@0b 3M0b3030bs s SEsdosbol Rmgdgdol YHMogHmdodstrmgds
bsgOmsmdolem ©s gHmgbygmo LasbsdsHmmem 3@s]@ogzol dobgogom

Lowolig@@sEom bod@mmdo Lasds®maol wmd@dm@ol sgomgdog@o
bo®olbols dmlbsdmggdansw

Lodg36090m bganddwgsbgano: @g3sb sengdlody
03569 xogobodgoaols Lobgermdols

ndoaolol Lobgedfogm ¢boggdlodgdol

09000 B>3eEgBol 3Omgyglmdo

b - ’
=T O0220LOL

mndogoolo, 2012




JoOmgmo 53093058 9Mgdo ©s dgdmgagdgdo

>'dd sdg@M030lL dgg90mgdygmo IBs@gdo
2A09O® 359000563690 gHgdols m@sbobs0s
33 3300w

V- 73090 {orgdgeo

ob. obogn gm

doyy. dogomoma ob dssemomolimgols

0bamobygMo 53Mg305¢9Agdo s dgdmgamgdgdo

Conf. Conference
Doc. Document
ECHR European Court of Human Rights

Ed./Eds. Editor/Editors

ICJ International Court of Justice

ICTY International Criminal Tribunal for the Former Yugoslavia
ILC International Law Commission

ILR International Law Reports

No. Number

Par. Paragraph/ Paragraphs

PCA Permanent Court of Arbitration



PClJ Permanent Court of International Justice

UK United Kingdom
UN United Nations
us United States
V. Versus

Vol. Volume



DB GOI0 ettt et et ae e 4

0530 L. 39030605 206FSMFBHIOS curviriiiiiiiiiiiiic s 12
L BGUOGOEI0 crtitiiitctce et 12
2. bobgeodFogm 0d960HgA0L 3HOBGEO30 12
3. 505d00bols 9 gdgdol 3d0dg ©OMMGIFID0 wvrririiriiitiiitiict s 18
4. OB GGDS wriitii e s 20

0530 I osdosbols ga3agdgdol 3dody @oM®ggggdo s 9bogg@logy®o

Lodm Jogr s Jolsds@mne gd@0g0 09@0BLOJ(30S i 21
L BYBOGORDO ctiitiietiee s 21
2. 9bogg@bogyg@o badmJo@sJmlods@men gdd0go 099@0LEOJ(G0S e, 25
R Y U T T OO OO OO R OOROR 35

mogo 1L Lobgendfogml bygg@gbygemo Jdgegdol 3mbignEosby wogydbydyeo
509396 0. 50530560l YR gbgdols ogol LoboGmpgdbmme yobgoms®gdyemo
®96©96(30960 ©5 039b0BAJAOL 3MOBGO30u i 37

L BBOGORD0 ctiiitiictic s 37

2. Lobgandfogml bygg@gbyemo Jdgegdols 3mbignEosby wognydbgdyeo

>M9d96@0l dodmbogrgs o Lodo@MErgdM030 SbSEPODBO i 40
2.1 DGBOGOEDO ettt s 40
22 bggacgbgmo Jdgegdol 3mb3gBE0oby ©oggdbydgmo s@ydgbhol odygarog
>OLgdyg@o Lobodo@mem 3M5JB030L J0IMbO@IGS ..o 40
2.3 bobgerdfogml byggdmgbyemmo Jdgogdol 3mb3gnEosby wogydbgdyao
5M29d96G0L Lodo®m@ gd®0g0 FIBOLGES ittt 46
24 01300 i uiitiiit e e 57

3. 55d0sbols gRa@mgdgdol wogol Lalo®ygdmme aobgoms®mgdaymo @9bogbz0gdo
©5 03960AJAHOL 3M0B(3030u it 60

3.1 DGUOGOMO0 ittt 60

32 segombsdymazgmo babgedfogml @g@hodm@osby Fo@dmdmdomo ©gmmod@y®o
3o g0 gdgdo s Lobgadfoxm 039boRgBol 3M06G030 i 62



33 59T-0b 5bGoBJOMALG Yo s Loggoomom sbyxols oJ@o (Anti-Terrosim and
Effective Death PENAItY ACE) ....c..ei ittt e et e e e et e e e e bt e e e eeataeeeeenbaeaenns 72

34 Lobgand{ogml 0d9bo@gdo v. mgzgogos@my®o ool 39bioydo 0dygbo@gdo

>sdosbols Yggdgdol 3dody EoM®Zg390mob ©5353T0MGE0M eiiiiiiiiiiiiiiiicici 77
3.5 OB 800 i 92
4. OB G0 wriitii e s 96
IV. bea@ds@ogeo 0g@s@Jools 0mB®oboby ©ogydbgdbyao spsdosbols ga3agdgdols
©5330L Lolbo®ggdamo 25dm0Jdeo SOANTGOGH 0w 98
L BGUOGOI0 cttitiiiiictc et 98

2. bo@ds@Gogeo 0g@o@Jool ©mBMm0bsby o3 ydbgdygmo s@ydghGo swsdosbols
9B gd960l o330l Lyg®dmTo dmJdgwo jus cogens bo®dgbols s Labgerd{ogm

099b0BgBol 3Mm0b3030L YMM0gAOMI0ToMN G0l DGLobIS ceevrviriiiiiciiic 102
3. Lobgedfogm 0dgbodgdo o bods®magdb®ogo ©s3gol Jdgwomo bsdygsegdols
'21]03 m;]?_)o ...................................................................................................................................... 110
4. Lobgandfoxm 0d9boRgBobs s [odgdol s3@dogngols globgd 3mbggbiools dg-14(1)
FUBEDO et s 117
5. bobgerdfogm 0d9bo@gdo o Lobsdo@mambongol dods@mgols YR@gods ... 122
5.1 BGUOGO@D0u ittt 122
52 ULsgdol — Al-Adsani v. United Kingdom — 35 J3md®030 250930 gdgd0..ccuiiiiiiiiirennnnne. 126
53 Lobgadfogm 0dybodgdo s dg-6(1) Igbaool asdmygbgdols Fobssdo®mdols
SOBGDMBS vttt e s 127
531 FGBOGOEDO ctititiiitiiitce s 127

532 3g-6(1) Igbanol 2odmygbgdol Fobosdo®mdol s@lgdmdslmsb wozsgdodgdom
Ibsdgms dogd Fodwygbogmo sy 9dgbBgoo s Lobsds@maml dgasligdgdo...... 128

533 Lobgedfogm 0dygbo@dgdols @o gg@m3ymo 3mbggbizool dg-6(1) Iy berols
3dmygbgdol Fobodo®mdbols YOm0y mdods@mgdols Lsgombo gg®m3syeno
Lolbosds@mnenml 3@s]@ogol dobgogom ws Lodgbyg — Al-Adsaniv. United Kingdom —

Jomgbdymo oo7Y39B 080 g0l SbSEOBO i 131
54 Lobgedfoxm 0dygbodg@ol dg-6(1) Igbgmsb dgbsdsdolbmdol Lsgombo.............. 140
5.5 0O G800 ittt 144



6. OOLGG0S certeiiiic 145

V. Lobgedfogem 0d9gbodgdo o Log@msdm@olem s@sds®menbmdog®o
J390959d0Lmgols Lobgandfogmms 3sLgbolidygdamdols dglobgd Igbergdols 3GMmgdBols

A1(2) —g FYBEDO ottt 147
OO 300 1orreiietietict e s 155
oY T P o TN 1o T OO OO PR 165



IgLogoemo

dgmeg Jbmgeom  mdol  oldygmgdol dgdpgy  Swsdosbol B gdgdols
5330l o@dogamdol  3g@omo  ofygds. 1 s@sdosbols o s@adosbols
YR gdgools  dbodgbgamdboll  bOwol Fmbby LogOmsdm@olm  Lob@Ggds o
Lbog@msdm@olm Lods@mosgno 05b30dwggG Yo Lobgerdfogmby
M©09bGo®gdgmo  LobEgdowsb  sesdosbby  m@ogbGodgdaga Lol gdow
3o0©50.]dbgds. 259 aobgomo®gdols  Jgegasm  03gmgds  gobogy®do  3o@ols
Log@msdm@olmbsdo@magd®ogo  dJpamdosdgmds  Lobgedfogmbosb  9g®moge-
06570, OO @R gadsbBo [goOb, ,a090mo0sbgdygamo g@gdol §gbrgdols
domgdol, obggg LogdOmsdm@olbm  Lodos@momm@o  gobbm®zogmgdbyao  bbgs
(3o gdgdols dggyom gobogy®@ds 300ds dgodobs LEASGYLO .., OMIgedss
ol bog@modm@olm moboy®dbmdol mdogd@owsb Logtmsdmmolm gaegdgdols

bgdogddoe sjcos

B0bogy@o 3000l ,,LogOmsdm@obm  ggegdgdols LydogdBow™ swos@gds
d99b9d®o0go0  ageolbdmdl, @md dob dgbodergdbenmds dogie Lobgedfogmls

Vonggbml  ao@33g9e00 dombmgbgdo Logymsdo ¢gxegdgdol ©si3gol, boenm
oMmgggol dgdmbgggsodo — spagbols §b®Ybgge logmaysc.

ogoado,  ssdosbols  ggagdgbol  s3ges G®I  oymlb  Jdgomo,
5930 gdgaos, ®md  gobogy® 300l dogegl  dgbodagdermds  Lsgyms®o
9B gbgd0ll 9gbOybggebogmase dodo@mml s®s dJbmmme 0d Lobged{oxgml,
Omdgeloi g30bmgds 3olgbolidygdanmds dglodsdolo g gdgbol o®®zggoby,
NONAIG bgoB®og @ dbodglogs. 30m3gLdo bgo@B@omy®o dbo@ols
dobsfoagmds  goblsgym@gdom 360dgbgermgsbos 03 dgdmbgggsdo, Gmglsg
Logda@os  o@odoobol  9aagdgdol  3dody sGE3g399dg, 4 gobsowob
Lobgerd{ogm, Omdgeolis 930LMgds 3obygbolidy gdamds dbaoglo
oMMg93900Lmgol, @mam® g [gbo, @ os@ol ©gdmgds@ogemo ©s bogmgdoe
Logo®oygms, @md 3sb gobogydo 3000 mdogddy®o Lslbsds®mem gm@ygdon
9b@9bggeyml. bgo@@smydo IJbs@ols s@lgdmds 53 dgdmbgggedo s@ol 0dol
3oM5bF0s, M3 Bobogy®o oMo bgdolidog® dgdmbgggedo dgdengdls Lsgymsdo

©EOORFIILO JBLIo0L Sy gbob.

bgdmowbodbyaol  gomgoolifobgdom, Log@msdm@olom  msbsdgymd®mdbs
Log®msdm@olie  Lodo@maol  Lodygsagdom, s@sdosbol 9xamgdgdol o330l
35009 gdol oMo gayy@oE,  ogomo0dgdl  doygzgddmgdgan  Lolsds@menm
QoOYIgol, JoGomssw, ®gaombsgryg@o  Log®msdm@olem  Lsbsds@mamgdols

! Weissbrodt D. S., De La Vega C., International Human Rights Law: An Introduction (Philadelphia: University
of Pennsylvania Press, 2007), 20.

2 prosecutor v. Tadic (Jurisdiction), ICTY, Appeals Chamber, 1995 (105 ILR 419, 505).

* Lauterpacht H., International Law and Human Rights (London: Stevens & Sons, 1950), 4.

48(Y)(338"3Qv0 bodOMmdols Jobbgdobmgol swsdosbols g gdgdol 3dody wemMggzgdol yobds®Bgos
ob. bsdOM3ol I mogol dg-3 Jggmogdo.



bobom, 3 Omdggdolbodo  Jododmgsi  ggdemosm  gobo @ 3009d1s
Lobgand(oggeml  dog®  domo  ¢gu@gdgdol  ©o®mgggol  dgdmbgggsdo.  mydgo,
Eabsig sMLgdmdl Mgaombgdo, Lowsi dbgoglo Lobsds@menmgdo o@ o0l
‘dgddboano o Losi  osdosbols  ygagbdgdols 3dodg  woMmggggdols  b'dodo
3odBgdos  godmgangboano. sligm @gaombgddo Ilbgg@3emls o@ aoshbos  Lbgs
Lobosdo@mam gm@9do, ao®s 0d bobgerdfogmbo, @mdgerds dobo g gdgdo
50MMZ0s. oMs 5dobs, sOLGdMdL sesdosbols Yuagdgbol Wod®ggzol olgmo
ddodg  95]Bgdo, GMImgdlsi  dglodsdolo  @gaombsgy®o  Log@msdm@oliem
Lolodo®mamgdol dgddbsdeg 3Jmboom swyomo s Gmdggdoi, dgbsdsdolsw,
oM 913980090501 9d05b 53 LolsdsBmenmms og@obodiEosl. ofgwsb asdmdoobsdy,
03 30096, OMIamgdoi o3 oM®gggol dLbgg®3anbo ob domo IgdzgoMggdo
>M0sb (03 dgdobgggsdo, 9y obobo 396 doowgdgh Lodo@momosd@mgggo
Lobgandfogmlash  o©g335@¢9®  Lods@mengd®og  ©oi3gol), @gomayds  o@
doohbosm  s@sgomsdo  Log@msdm@olem  Lobsdo@merem  gm@ygdo  Loggms®o

oAO®3ggYo R gdgdol  sebsygboe, ol dgogaswsi obobo ,,o@sd05b0ls
D@ doms LogAmsTM@ole Lods@m@oEsb ... go®moygnm gdo*® @hgdosb.

od 300050 9d5d0 Lbog@msdm@olm Lolbosds®mnanmgdols JOMSEIO”
S Bg®bo@ogo® gibm Lobgedfoxgml Lobsds@mem m®ysbmgbo  dmosb®gdosb
> ol  (gbdogdo 3dFgo390 ©agds  gombgs —  @olsdggdos  my oG,
0obodgMmgg Log@msdem@oliem Lbodos@menols QoM@ gddo,  Ssdosbols
YR gdgdols  3dodg woMwgggol Abbgg®3ands  3o®ds  ob  dolds  Igd g0 gd
‘dg0Bobml LsdmJognsdm Ladhgano g@hmo Lobgandfogml Lobsds@mermdo dgmey
Lobgadfogml  Fobsomdpgy ©o dmombmgml o3 93565L36gaolash dolmgols
d0yg9bgogeo bosbols sbsbmayy@gds.

> sy, dogomomse, 1950 Fenol sodosbol ygmgdsms s doBomsw msgobygagdoms ©s3gol
9300390 30bggbgoom  aobdHgozgdam  ggmgosms  gb@ybggalogogee  Fggdbogros
osdosbol  ggmgdoms  gg@mgmo  Lobsdo®mem  (ob.  3mbggbzool  19-51-9  3ybangdo.
306396G00L  BgdbBol sBsmGBoEosy@o  Jodmygmo  memydsbo bgedolo§gemdos swsdosbols

B0 gOSm S 9300390 Lobodo@memls 39923900 by:
http://www.echr.coe.int/NR/rdonlyres/181D458D-52B6-44A1-9C05-EC559FDA4D9D/0/GEO CONV.pdf);

53M9mgg,  oEsd0sbols  gR@gdsms  sdgMoggmo  3mbggbigool  Lagydggmmby  Kubjombomgdls
5530560 Yg@gdsms 0bGgM-53gM03gmo  bobododmenem (ob. 3mbggbiool 52-69-9 dgbangdo.
30bggbiools Badbdo 35bmogligdygemos ‘d93g dobodosmby:
http://www.hrcr.org/docs/American_Convention/oashr.html); o3  9bs  s@obodbml  se3dogols
dodmn@dboxgamgools o  oEsdosbol  ggmgdoms  Lobods®merm, @mdgmoi  hodmysmodws
>x@og0ls >sd0sbolis © bogbmos NBED JOSMS Lobado@mambs © >x®ogols
dodn@dbox g gool  Lobsdo@mnmml  ao9@m0sbgdols  Loggydggenbg (ob. sg@ogol  3ogdo@ols
Lobgandfoggmls  ©s  dmogdmdol  Igmog@ms  sboddergol  dogd  domgdyamo  3GMEMgmEno
>93M030L  do@medboxyyargdols  ©s  oEsdosbol  ggmgdoms  Lobsds@meml  LEs@yGob
0530303900l dglobgd.  3OmEmgmmol  BgJbBo  bgedolofgomdos  sg®ogol  3ogdodols
3000300LbY:

http://www.africa-
union.org/root/au/documents/treaties/text/Protocol%200n%20the%20Merged%20Court%20-%20EN.pdf).
® Aceves W.J., Liberalism and International Legal Scholarship: The Pinochet Case and the Move Toward a
Universal System of Transnational Law Litigation, 41 Harvard International Law Journal 129, 2000, 131
(3odm@go@mmygaos HeinOnline-ols dmbszgdms dsbowsb).




9000 bobgandfoxnml Laslbsds@mammdo dgmeag Lobged(ogml (obss@dwgy
Ibaoglbo  Lodmdognsdm  Lodhgargdol  ©sdggdol  doGomswo  Lodo@mengd@ogo
300 3megds  Lobgedfogm  0dygbo@gdol  3@0bigodos.  opo  Log®msdm@oliem
Lbods@menols  g9besdgb@dydo  bm@dss,  @mdgmoi gOdogosgl  g@mo
Lobgedfogml dogd dgmag Lobgedfogmbg Loggmemo ogdoboliool, dom
‘dn@ols, do@mnedbsx g gdols 0g@obeodiool 6035}@3;@3601}.7

0d gmbby, ™I Mobsdg®mmgg bog@msdm@olm bsds@maols Lol gds bye
9RO dgogome  0dgbl  s@sdosbby  m@ogbGodmgdgmo  LobEgdol  bodbgdl,
©53000b300gbs3  Lobgedfogm s Kobogyd 3oGms 0bGgHglgol  do@ols
0obobmdog@oe I(gog09ds. 39@dme, by 9uOMm Go@mmgogds 0d bggdmgools
b3gd@®o, @mIamgddoi  Lobgedfoxgmgbol  0bFgdgbgdolbs  ©s  yxagdgdols
dgbeygol bodx by osesdosbols 0bGgdglgdobs s 9gmgdgdol wsfoboy@gdols
J@Lg@mds  3gmegds. 39003, osdosbols gBmgdoms  ©sdig9egdol dbGowsb
bgds 0d opgoli 5basgoMgds, O®MI Mmobsdgo®mgg Log@msdm@oliem Lsds@msgno
B0bogg®  30090Ls o Log@msdm@olm  mobsdgamd@mdsl  Lmogobmdls
2obgbobegmga ‘dgloden gdanmdgols >sdosbols 9B 9gd9d0ls 53300
9bOYbggegmgol mgoglsb@olom.

5005d0obol YR gdoms ©o3gol o3 ,,aogmﬁ)oob“g dgegaoe Log®msdm@olim
Lods®menols  badgsbogdim  @o@gde@dycdsls ©s  3s]@ogodo  dgoddbs
3°M339900  d99bemgobgds 0dolmob o3z dodgbom, oy @s wmbom gobws
©sliodggdo  mobsdgdmgg  Log®msdm@oliem  Lasds®momdo  Lobgardfogml
0b6@gMgbgoolbs s  gRmgdgdol  bodxbg  osdosbols  0b@gaglgdols o

B2 90900l ©oigolL PbEYbggEymgs.

5530560l YR g69d0ls Lobo®p goenm Lobgandfogml
Log@msdm@olmbsdo@mangd®ogo  3mboiogdol  IgbylBgdol  Igogermdgdols
dggao gOm-gOmo yggeosbyg dd@sg@o od@yds Laobgerdfogm o0dygbo@gdols
300b303L doswas. Log@msdm@olim Lods@merol Lsdgisbog®m @o@g®dsd®sbs
s Lobsdo@manm  3@s]@ogodo  oJpogds  bpgds  0dol  3GzocEgds, md
Lobgardfogem o6 9bps Lodggdmmdwgl 0dgbodgdomn g@bm  Lobgedfoxgmls
Lodmdogodm  do@medboxgegdols  og@obpodiaoolysh, oy 3ol sesdosbols
YR gdgools 3dodg ©oM®Zgg3900 gogds SASE@SE S MY 5T EMX3Z9390mSb
©s353dodgdom dJob Foboowdwgy (odwagbogmos Lodmdsasdm Lo@bgeno gibm
Lobgardfogml Lobsds@mermdo.

505d0ob0l YR gdgdols 3dodg @oMM3g3gomsb dodo®mgdsdo, Lobgadfoggm
039603 9BH0lL dgbeywgol ogol [sdm§ggs aoM3399ee oo 2ob3o®mdbgdayaos
obBm@oygmo 309390960l sOLgdmdomn — LobgandFoxgmms 3Gsd@ogsdo gohm
OOl ©mdobo®gdes  Sdbm@yFg@o  Lobgadfogm  0dygbo@gdol  3@obiodo,
amdgamoi  Robogy@o  30@gdol  39@dmbads@mnagd®ogo  0bGgglgools s
YR gdgools aomgogolifobgbom OAMMS 3ob35g@mbsdo hosbozgans

7 ob. Ljmaomgdo 22, 23 ©s 24.
® Lauren P.G., The Evolution of International Human Rights: Visions Seen (Philadelphia: University of
Pennsylvania Press, 2003), 236.



‘dgboyoyemo Lobgend{ogem 0dybodgdols 3(4106(30380.9 039603 9GH0l dgbeyogols
LYmogo o3 30939096@bg  ©oydbmdomn  begds  odol  IG3oigds,  G™I

Log@msdm@molie bads@menols gobgomodgdols mebodgo®mgg gBodbyg smos®gdye
9bes  0dbgl  0dyboGgdol 3@Mobiodol  dgdpamdo  dgbmyogol  wolsdggdmds,
X gMo© 9339 o>©sdosbol YR gdgdols ddodg oM®gg39dmob 808o(4)m860m.10

Lo0b@Bgtglem  3o@ogmgangdols  aogangds  dgodengds Egl  s@Lgdyen
Jamdo®gmodols s 0d  gomo®gdols dm@ol, @mdgeoi dgoddbs  Fodliyando
solmayBg@do  Lobgandfogm  0dybodg@oesb  dgbpyoyamo  Lobgedfogm
039608 9BH0L  ©mJH®obsby aowsligamolsl. o3 mgoelsb@obom, g306g9e0gls
gogeols, smbodgboll mo@bos ol god@o, Gmd Jgboyoygmo Lobgedfogm
09960 gBol wmdd®obol Lymolhsdoadgegdo 0y4gb96: oFowos, dgayos 11 S
Lodg®dbgmo, 12 J3996900,  @mIamgdoz  Eabs  swsdosbols YR gdgdols
Lolo®pgogrme  0dybodgdol dgdeymdo dgboygogol dnsgs® o0boizosGm@gdse
2393200693056 ©5 @MmI@gddoz Logygme®d Lslbodos®maemgddo d9Jdbgl ssdosbols
YR gdgools  3d0dg  ©@oMMZg3gomsb  dods@mgbom  0dygbo@gBol  dgbmyogols

30039800 36)3(335{)36@360.13

dommgol, gobg dbodl  9kgdl  osdosbol B gdgdol  Lobodygderm
Lobgadfogem  0d9gbodgdol  gdpamd  dgbeyogsl, dgodengds o3 go@gol
Loddm@y®o osRgo@mgs 3Jmbegl — mogol WAMDbY Lobgandfoxm 0dygbodg@ols
Logombolswdo dbgoglbo Gggmergioyg®o doymdol asdm 9dgo®gbmdsdo Igmezo
odomool,  dgemaoolbs s Lodg@dbgmol  bgwgs  dmpgosbgdom  dg363ds
Lobgemdfog3md ao0boo@s. 14

? DoooE, 9bps S@obodbml, @M sAOLgdmdL m@o Labols 0dygbodg@o: sdlm@aGydo ©s
‘dgbeyoygao. solm@ Gy Lobgerdfogm 0d9bo@g@ols 30060301 QoM gddo
Lobgardfoxgml  ogogl 0dgbodgdo ygges ol Jdgogdolinsh ©sgsgdodgdom. @o@  dggbgds
Jgboygogmo  Lobgandfogm  0dgboGgdol  3@0bEodl, ol g@mdsbgmoligeb  asdoxbogls
Lobgandfoxnml  Lobgaolygmgdem  Jdgwgdgdl (acta jure imperii) s s@sbosbganoliygemgdm
JAgg09ols (acta jure gestionis) s 039b0BgBL  LobgedFogml Ibmmme  bsbgamolygemgom
J3909090msb B0ds@mgdom obodgdl. ©gBsmy@a ombodbya Logombmsb ©sgogdotigdbom ob.
bsdOmdol I mogols dg-2 Jggmsgo.

© 0b. bjomomgdo 112 ©s 113.

" Bankas E. K., The State Immunity Controversy in International Law, Private Suits Against Foreign States in
Domestic Courts (Berlin/Heidelberg/New York: Springer, 2005), 70-72.

2 Gavouneli M., Prefecture of Voiotia v. Federal Republic of Germany. Case No. 11/2000. Areios Pagos
(Hellenic Supreme Court), May 4, 2000, 95 American Journal of International Law 198, 2001
(popdm@godmygaos LexisNexis-ols 3mbsigdms dsbowasb).

B dsg., ob. Ferrini v. Federal Republic of Germany, Italy, Court of Cassation, 2004 (128 ILR 658); Prefecture
of Voiotia v. Federal Republic of Germany (Distomo Massacre Case), Greece, Court of Cassation (Areios
Pagos), 2000 (129 ILR 513); Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium),
ICJ, 2002 (128 ILR 1).

‘dgbeygoygao bobgandfogm 03960390 ©mJBH0bsls dbodls 9% 9696 obgmo
Lobgandfogmgdo,  @mymagdoaes:  sgbE®0s,  sglGAogos,  o@agbBobs, 9D,  dgamaoo,
3090m00bgdyamo bodgnm, wobos, 9330389, gldsbgmo, gbBmbgmo, olgnsbwos, gobsws, dgJbogs,
bopgdasbro, brdggyos, Lodb@gm sx@ogs, Logg@sbagmo, gobgmo ©s 5.9. (ob. Bankas E. K., The
State Immunity Controversy in International Law, Private Suits Against Foreign States in Domestic Courts,
328-329, 331, ob. Ljmenom 11).



selobodbogos  sp@gmgg  Losdo@memdols  3Fge39 gobiws,  Gmdgaoi
osbens  (odbyando  sdbm@y@ygdo  039bodgdol  3MobiEodol  dmJdgwgdsls
(@mEgbsi  Lobgandfogm  3obygbl o@  spgos  3g@dm  3009dmsb  ©ogdeyao
3oM0296950L  od®gggolol) o @mdgamoi dgobodbgds wEaloi (GmEabsg
Lobgerd(ogml dog® opsdosbol (g gdgdol ddodg ©oMMZg3900 o09g335G MO
095300950 aoMgdg  @hgds). 0dol asdm, M3 Lobgedfogmgdo sJBoygdow
hog®mbgb  39Mdm  300gdmob  3mdg@O oy Logdosbmdsdo,  3g@dm  3oGgdo
513392060 o@dmhbebgb  Lobgwdfogmgdol  3o@oldo®.  odsb  aoshobs
YLodos@nmmmdbols 2obis, @odoiz wofomew dgyfym byamo o0dsl, @Gmd XX
Loy gbols dgmmg bobgg@owsb Lobgend{ogmgdds, 356l 3gm@ gdom

©gdmz@oGoygmds  Lobgadfogmgdds,  dosbmd@ogo  ©s0fygl  0dygbodgdols
bogomboliswdo boggomns®o doamdgbdols aoobgogs S ‘dgboyoyemo

Lobgedfogm 099603900 3meo@ogol ©sdzgoe®gds. !

0d  256(ymdol, @mdgmoi  s@Lgdmds  SdbmuRg®do  0dybodg@ol
300b(303mob o303 doMgdom s MMIgands  gobodo®mds 83 3®obodols
dggers  dgbeygogamo  bobgedfogm  0dgbo@gBol  3M0b3odom,  gzgasbyg
350200 250dmbigdl @snAg@dsbBol Lobgeasbm Jdyao bsd@mdo, Lowsi ol
sbodgmgdes,  Omd  Sdbmeydydo  0dgbodglo oMol bgermgby®o,
s@olodsBmmosbo s s@Jormo 16 md@obs,  Gmdgaoi o593l
»Pbodo@mamobsls o  ggdogmezoa gdsl.t 17 deyggobogoo sy 9dgb@gools
aomgoa@olfobgdom, ol Fghws: ,30ma®9bygmo  dJmog@mdgdo smo®  0ygbgdgb
[5dbm@adaGo 039608980l ©MJB®obsL]“® s dmyfmogdes Lobyamdfogmydl,
sobmeyBy@do  Lobgandfogm  0d9bodgdo  Igbeyoygmo  Lobgerd{ogm
039b0@gBHom hogbszgagdobsom.

gl 9339  gbodo@mermdols  sbogrmpoy®o  asbias  dgobodbgds
‘dgbeyogemo Lobgadfogm 0dybodgdol wmd@d@obol dods@m. Lsg®msdm@olim
Lodo@maols gobgoms®gdol mobodgodmgg 9@o3by dgbeyoygmmo Lobgedfogm
099603 gBol  ©mJd@obs  osmoddgds  Omam® i3 LgBombymo  ©sbMgmengds
505d0obol B gdgdol  YbOYbggarymaol absbg. 0dol  pomgoeolifobgdom,
™3 935653690 s {en g gdols 3obdogenmdbsdo bog@msdem@olim
Lods@mogmo  hodmygomodps Gmgme3  sesdosbols  ggamgdoms  ©s3gols
Lbodo@mogo s dobo bOYbgol gOm-gO0 (3gbEGS@Y® ™mbdogdow swsdosbols
qamgdgdol  999dHnG0 ©szge 0dge, P by gei@m  bdodew  godmomJdgods
>bMo, M3 mobodgdmgg  LogOmsdm@obm  Lads@merol o gddo
sliodggdo bpgds Lobgandfoxm 0dybo@gdol 3M0bzodol dgdwamdo dgbomyogs
505d05b0l YPagdgdols 3d0dg @oMMZg3gomsb dods@mgdom.

' Bankas E. K., The State Immunity Controversy in International Law, Private Suits Against Foreign States in
Domestic Courts,72-74, ob. Ljmgom 11

'® Lauterpacht H., The Problem of Jurisdictional Immunities of Foreign States, 28 British Yearbook of
International Law 220, 1951, 221.

v 0gdgg, 226.

. odgy:
¥ k. bJmanomgdo 101 @s 103.



bgdmombodbyano Lsgombo 3(go390 ©aol gO™gbymo s Logdmsdm@olim
Lobodo@mamgbdols (0bsdg, @oi3 godm{gggmos sesdosbol guagdgdols ddody
5MM393900L Ibbgg@3ams dogd yibem LobgandFoxmgdols Lolbsds®mamgddo
Jod@agbogoro Lsdmdognsdm Lodhgargdol Lod@sgenom.

Lbogoobls  Lod{goggl  do@gdl  ssdosbol 9xegdgdol Lobo®ygdame  ©s
Lobgandfoggm  0d9bodg@ol  3@ob3odol  Lofoboswdwgame  Fsdmygbgdyero
509396 9d0L 535X g gdEmds(3. 9L 535X gM 9o mds oo
3ob300Mdgbdygamos 0dom, ™3 obobo > Lgdyemo Log@msdm@olie
Lodsmengddogo  3mblE®YJEogdol  asdmygbgdom  (GEoEMmdgh  w@oslodymmb,
Amd  0obodgdmgg  Log@msdm@olem  Lbods@mogmdo  s@lgdmdls  dgsbobdgoo,
Omdgamms  godmygbgdomsi  dglodengdgano  bpgds  goOmo  Lobgandfogml
Lobods@menmdo  dgmdg  Lobgendfogmlb  Fobsomdwgy  sosdosbol  yaagdgdols
3d0dg oM 393900l BoJBgdmob w@s3og3doMmgdom Lasdmognsdm Loddolbfo®ddmgds.

Lbobgendfoggm  0d9bo@gBol  3®obiodol  (oboswdwpgy  {odmygbgdbyano
5093963 900L Lalo®pgdeme 3939398090l ol goJBm@oE, Gmd Lobsds@nanm

305]Bogols s Lodgibogdm @o@dgdsdyg®sdo Lod(dybmo gg@ sbodymgdgb
>0bodbyemo  sOAIgbBgool  Lodo®mengd@og  bodggbosbmdsl.  Lobgerdfogm
039b0@g@obl 300bz030l Fobsomdwgy {odmygbgdgano 5O 939b@ gdols
aodmyglowgays®mdbols sbodgmgdolsls Lobosds@manem 305JB0453 ©S
bodgbogAm o gAs@YOSE3, Mmamai [gbo, 0dsbg dm@lL >@ dowol, gow®g
0d  goJpol  gmblLEs@ozoss,  @md  bobgandfoxmgdol  sdlmany@y@o
4d@sgagbmdols dog® dog® gl sy 9dgbBgdo aobos@gdymo s@ s@ol.

o  gmbby  dgodangds d90Jabols olgmo doodgkoogngdss, @I
Lobgardfogm 09960dgHol  Foboomdwgy  (odmygbgdyan M 396@ 9ol
505300500  Lado@magd®ogo  bodggbo o  sboboomgdbn  ©s  gOmsg@M0
dobgbo, @ol godmi gl oy ydgbdgdo odymeoen  wbws o0dbgl, s@ol ol
35]B0, ™I obobo 5@ 5ol FGoOMME s@osMgdygmo Lobgadfogmgdols dJog@,
09dzo gl dobgboiz o6 o@ol Lo®@{dgbm. @mam®E odomools  Lsigobsiom
Lobods®menmd  Lsddgbg — Max Josef Milde Case — ombodbs, ULobgerdfogm
099b0@gBols ©s  5sdosbol  BybsdgbBy®o YR gdgdol  YOMogHm-
d0do@mgdol 3OMdegdo@d o bogombol gowsd@s Lobgadfogmms 3@s]Gogol
dbogme  @ogbmd®ogo  sbo@obom o  dgodangds, gobsowsb, doybgosgewe
0dobs, @mId ,y9Ebm  Lobgedfogml Lsbsdo®mamm 3@sj@ogs 3bodgbganmgsbo
>0 9d96G0s Logdmsdm@olim hggyagdomo bm@dol sObgdmdols wslswygbow ..
063 gH3@9BoBA™MA0L gybdios 5@ dgodargds woygobogr 0dbgl Log®msdm@oliem
3@5JHogob dmbsgdms S0 gE0 3 930 96d0¢. Y300 gdgE0s
dmbo3gdgdol  mgolmd®ogo  msbdodpggdgemdols dbgoggermdsdo  dowgds. 20
Lbbgs  Lo®ygggoom,  Lobgerdfogm  0d9bo@gdol  3M0bzodol  [obsomdwgy
Fodmygbgdbyao sy 9dgb@gdol  godymyzobmgols  Logds@olo o  s@o0l
Lobgandfogmgdols dog@ Logyms® Lalodo®mam 3@sj@ogodo o8 scmyydgb@gdols

%% Ciampi A., The Italian Court of Cassation Court Asserts Civil Jurisdiction over Germany in a Criminal Case
Relating to the Second World, The Civitella Case, 7 Journal of International Criminal Justice 597, 2009, 603
(3odm@go@mngenos HeinOnline-ols dmbsgdms dobowasb).



aodmygbgdol  dFodg  3@5JBogol  JobLRASGSE0S, oMsdgo  osyEoggdgeos  od
5299396 g0l mobdodpgg@gemdols o sbodygmgdyamdols dgdm{dgods odols

sloagbow, Lmogobmdgh oy o@s  olobo  sesdosbols  ygagdgdols  ddody
sMMgg3900lL  Abbgg@3en 30096l JIgwom  Lads@mangd®og  Lgdol  g@mo
Lobgerdfoggeml Lobosdo@manmdo dgmdg Lobgend(ogml Fobsomdwgy
LodmJognsdm ogols Lofomdmgdeseo.

bgdmowbodbyaols aomgsaolfobgdom, bodH™mdols RGO e 94do
Foddmeagboanos o dgxobgdymmos ol sy 9dgb@gdo, GmImgdoi yggeroby
bdodoe  agbgogds 9gOmgbymo s Log@msdm@olem  Labsds@manmgdols
305JBogodo o  @mdgemms  dgdzgmdom  spsdosbols  gRengdgdol  ddody
sMM3g93900L Abbgg®3anbo, dmJdgo Log@msdm@molie Lodos®mangd@ogo ho@heml
QoM gddo, 3LoEmdgh, oslodymmb gomo Lobgedfogml Lobsds@marmdo
dgmag Lobgandfogml [obsswdwogy swsdosbol yxagdgdols ddody wo®mggggdom
209§ 3990 bosbol obsbroymgdol dmmbmgboon o@agboeno  LsdmJognsm
Lo@hgangdols gobboangol wolisdggdmds.

ombodbyemo 5@ 9dgbRgdol  aobbogngom  bod@mdo  sgengbls  dom
Lodo@magd®og bo®ggbgdl. gl bodggbgdo dbgoggenmdo@sb asdm®hgdom dom,
306(3 (3RoEMmdLs Lobgend{ogm 0d9bo@g@ol 3M0bz030l Foboomdwgy
Fodmygbgdyamo  sMa9dgbBgool  s®oddgmommds  @osbodygmml.  bod@mdol
Looban gz LYmege 0d5dos, @md ol hwomosb godmdysgl od o@yydgb@gdols
ol selgdomo  Lododmergddogo  bo@ggbgdo,  @mdangdoi  Lodgibogdm
@oBgOodYMols o  Lobsds@menm  3Mo]Bogol  gydsemgdols dowds  ®hgds,
dog®od @M gdoz dogosb dbodgbgarmgsbos, gobsowsb olobo [o®dmshgbgb,
“md domomgbdbyano >M2993dgb@gdols Lbodo®men gd®ogo 30b6LAOYJi0900

Lo ydggandogg dgos@os.

Lobgendfogm  0d9bo@dgBol  3@obiodol  (oboswdwpgy  {odmygbgdbyano
>M2993dgb@gdol  Lodo®mengd®ogo  bocggbgdo  doGomosw 9353300 gds  0d

3099333090,  @mIamgdlo gl oMy ydgb@gdo  g8ydbgdosh.  Lodgibog®m
390e0035(30900,  O®Igdoi  bobgandfogm  0dgbodgBobs s  s@sdosbols
YR gdgooll  YOMogAmdods@mgdol  Logombl  gdwgbgds, o3  3M9bxd330900
0gdgb @mam® 3 InEgdgEmdgdl, @mImgdlsi o6 Liodwgds  dgdm{dgos.
J0bodgdodyg  bod@mdo  aodmo@dbggs  Lbgs  Lodgibog®m  3ydanossiogdoligsb
0dom, O™ ol oJ39bBL 539090 LYmage 53 309byd3(3090%g wo ogemgbls dom
d3sMmMdsl, Gomsi [o®dmohgbl, G®d Lobgawdfogm 0dyboGgdol 3Gobiodol
Joboomdwgy  (odmygbgdgeo  os®a9dgb@gdo  3M0bEodymem o6 ool Lfm@o
Log@msdm@olmbsdo@ma gd®ogo mgsebsb®obom.

bgdmowbodbyao  Joamdol  dggye bsdOmdo  o@  BAmggdl  Log@ gl
go@ogobmgol, @md  dJomomgdbyan @A xdgb@gol sz @s0dg  Labol
sboy@egbo Log@msde@oliem Lods®omsgnJo. dbaoglo goMoygolmgols
boggydggeols  Jdbols  Lobgardfogem 0dgbodg@obs s oesdosbols ¢ gdgdols
YAH00gO»ododmgdols  Lsgombol  3gaggolowdo  dodwgbogno  Lodgibog®m
65dO™3gdol  Yd@ogeglbmds, @0l Jgogaswsiz  sofmmgyamgdols  dsbdognby

10



Log@modm@olm  Lods@mgol  mgm@osls s 3G5]dogodo  >@bodbyyano
Logombol 0Gagem0g gbgosmomgengs 5@ Gbﬁ){]&o.zl

b5dO Aol ot gddo Lobgerdfogm 0dybo@gdol 3®Gobiodol Fobsomdwgy
> 55dosbol  gB@gdgdols  Lobodpgogme  (odmygbgdagmo  mommgyeno
>M2993dgbBol  aobboagols ©s dggoligdol ©odmyzogdgeo mogo ©sgmdmoes.
390dme, b53dOmdol III mogo gmdmds 03 oG 1dgbGol  sbogobl, @mdaols
dobggomsi ssdosbol g gdgdols 3dody oMm®ggzolols Lobgedfoxgmby o@
3039©gds 039603 9H0, gobsowsb,  oMadgbdol  dobgogom,  ssdosbols

YR gdgools 3dodg oM®ggzgdo o@ [o@dmowaqbgbh Lobgadfoxgml Lygg®gbye

J9909090L s, sdgbsw, oM gJ393056 gbrygoygmo Lobgedfogm 0dybodgdol
30063030L o530l bmbsdo®. 53539 ®mogdo gobbogryemo s Yggoligdymos

9Omgbyao  Lalodo®mammgdol 3Gs]@ogodo aobgomsdgdygamo ol Bgbwgbzogdo,
amdmgdoi,  gomo  dgbgogom  Lads®mamgd@ogo  5dys@gdgb  domomgdieo
0M993gb@l; IV mogdo  golpgds  bm@ds@oygeo  og@o®Jools  ©m@®obsby
©593dbgoyeo 5O g6 0; oMb, b5dOM®IoL V. mogo  sobogmobgdl
50 9dgbdl, @mdgmoi  gyOebmds  Log@msdm@olm  Lodos®maol  gmdolools
dog® 2001 Vool dom oo Log@msdm@olim >®5do@ma@ bemdog@o
J3ggdgoolbngol  Lobgedfogmms  3obygboldygdbanmdbols  dglobgd  dgbengdols
30mgdob 41(2) —g Igbenl.

Lbobgand{ogm 0d9bo@g@ol 3M0biodol Lofobsosdogamo s  ssdosbols
9B gbdgdols  Lolbodggdeme  Fodmygbgdbymo  s@y9dgb@gdols  Igxasbgodsdwy
bodOmdol I mogdo gobdo@Bgdyemos bodOMAol Godpegdbdo godmygbgdoao
boggobdem  BHg®@dobgdo,  bomeoem  65dGOMol I mogdo  aobbogogaos
9b0gg@bogog@o  LodmJogsJmlbsds®mangddogo  og@obroldizool  bsgombo,
30650sb LYmOge ¢bogg@loy@o ogdolipodiools aobgoms@mgdsd dolizs dodyo
55d05bols B gdgdols 3d0dg oMM3g390mob ©s3o3d0Mgdom Lobgandformgdols
Joboomdwgy  G@OsbLbosEombogry@o  Lolods@merm 3Gm39Lgdol wslsdggdbmdbols
‘dglobgd o>J@oydo bxgemdols sFygdsl.

b5dO Aol Bodgergddo aoblobogrggao Lsgombgbol dgasbgods 9x9dbgds
Log@msdm@olm Lodo®mogndo s@lgdyen dpos® Lodgbogdm @o@g®sdy®sbs
> bobosdo®manm  3@sJBogol. [obodpgdo®g b5d@OmIdo  Fo@mdmwpgbognos  od
dobogrol m@Ioy@ 07gM0LoYo ©s PMAOISE YO @MY0439M0 sbsgnobols ©s
Lob@gdo@obsiEool  daegermds, @o3  gdboby@gds  s@bodbymo  Lsgombgdol
063003  badg3bogdm  @o@dg@s@dydsls  ©o  Lobsdo@mam  3@s]Bogodo
sOLgd Yo,  Lodo@megdb@ogo  yggerobg  mobdodwggdymo  dmbsb@gdgdols
Fo®dmhgbols o 53 dmlbab@gdgdol sbogo s®a9dgb@gbom aodgs®gdsb.

08 @oddl,  0md  Lobgmdfogem  0dubopgpols s sEsdosbol  u@mgdgdols
9H00gONI0doOmgdol Logombo dybomgsbgdom s@ol dmEgeo, ssbGydgdl ol gsddoE, GmI
o5mbodbyen  Logombbyg domgdygmo  gOm-gohmo  dmgem  aoeslyzgHomgds  aodm@sbogn  ofbs
dodn@dbox g gool  Log@hmsdm@olem  Lobsds@maml  dogd  Lygan  sbensbsbl, 2012 Fanols
0gog@gogdo (ob. Jurisdictional Immunities of the State (Germany v. Italy), 1C), 2012. ao0oFyg9@ 0@ gbdols
®9JbB0 bgedolbsfgemdos Js@m@aloxyagdols Log@msdm@olem Lsbsds@mmml ggdagg@wby:
http://www.icj-cij.org/docket/files/143/16883.pdf

11



0530 . 3g@80bms 356350Fgds

L dgbogogmo

bod@mdols Fobodwgdodyg bofoendo gobdo®@gdyaos ol Lods@mergdb®ogo
3°09d3MM09d0,  AMIgdloi (396G S0  3og0om  bod@mdols
Q@ gddo.  glgbos:  Lobgandfogm  0dygbo@gdoli  3®obiEodo  ©s  swsdosbols

YR gdgools ddodg wsM®gggzgdo.

000 @0 domysbo I@ogomPobbopamgobo 3bgdss, doa®od bsdGOMATo o3
(36gdoms  gofdm  aspagd0m  aodmygbgds  brgds. 830l pomgogolifobgdom,
slofgoldogg  obobdgfmbognos  0dol ogmbi@g@gds,  gmggeo o3
Lodo®magd®ogo  3oBgam@ool  @s 20900l gy@ebmdbs  [o®Ime gbogno
bod@mdo.

2. LobgendFogem 0dgbodgdol 3M0biodo

Lobgandfogm  0d9bodgBol  3@obiodo  gyabem  Lobgawdfogml  sbodgdls
©5335L sy lsdymagmo  Lobgmdfogml og@olodioolysb. 22 03960 gd ol
300b3030L  dogrom  sao@bsdymggero Lobgad{ogm o6 @amol o6 gamdl,
dop@od 5@ 53039090l Logygmo®  Logobmbdwgdanm,  Lobsds@omem o
LoospbGygmgdm  0g@obeodaosl  gabm  Lobymdfogmby, 2 Gol Vgogyswss
acbe Labgadfogm o6 9d3990gdomds  somlsdymagmo  Labgerdfogmls 24
09@0lodiosl dobo bgdoldogmo asdmganobgdom.

dm 39990 bodOmdoll  dobbgdolmgols  Lobgewdfogm  0dybo@g@ol
300630330  ogygaolbdgds  0dyboGgpo  Ibmegrme  gigbe  Lobgardfogeml
do@medlox g gdols, 39®dm© 30s Lodm Jogns o domadboyx e gdols
09000 3o0lysb. sdsbmsb 9bws >®0bodbml, Gm3 LobyendFoxnm 0dybodgdol
300b3030 5@  [o@3moagbl  Jmbmgomy®  LodoGmagd®og  3o@gam@os.
9Omgbyao Lolsdo®mamgdol 3Gs]@ogodo gbgwgdom dol m@ doGomse Lobgl
— Sdbm@yRy®d s Jgboygoyga 0d9bodgdl. gl ygoboligbgaro, msgol db®Mog,
043> M@ Lobgo. dom 3o@mdomsw dgodengds gyfmemm godmm s gofom
dmJdgogool dgboyogemo Lobgmdfogm 0dygbo@g@ols 3G0bzodgdo.

22 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), 116, ob. LJmenom 13.

2 Sucharitkul S., Immunities of Foreign States Before National Authorities, Academie de Droit International,
149 Recueil des Cours 87, 1976, 95.

2 BodH™Iols Jobbgoolmgol seaombsdymyge  Lobgedfogmdo opgamolbdgds Lsbgandfogm,
Omdgols Lobsdodmenmdoi s@ol Fodwygboano La@bgano.

12



JmEgdyge  bodOmddo  Lobgedfogm  0d9bodgdol  3G0bigodol  J3qd
0ygeolbbdgds  dbo@me  gofem  dmJdgogdol  gbeyoygmo  0dgbodgdo,
30650sb Lfmogo o3 Lobol 0dygbo@g@dol 3mbdgdlddo s@ol §sdmygbgdyero
bodOmIols Godaangddo aoblisbognggano s®yydgb@gdo.

dJogbgoogo  0dobs, @md  bsdOm®3do  o5J3gbdo  Jgmegds  0dygbodg@ols
dbogme g0m Lobgbyg, 039bodgBol mommgygmo bgdmo domomgdbyao Labol
bopswo  dodmbogngs  do0bi  dmbEgds,  gobsowsb  Ibmerme  gO!MIsbgmmsb
3°83d0@do s  gM;mIsbgmmsb  dg3o@oldo@mgdol  Logydgge by  dgbodangdgeros
domo >@Lol ¢390m [o®dImbhgbo.

Lobgandfogem  0d9bo@dgdol  3@ob3odol  Lbgowslbgs  Lobggdl  dm@ol,
930039 9L  gmganobs, 9bps goblgbmm ©s ogosbsbosmmm  sdlmeny@ydo
Lobgerd(oggem 0dybodg@ol 30063030, gobsowsb msgwsdo®ggese Lobgedfonm

039b0@gBHol  3Mobiodo  Lfmege  sobm@mygfygao  Lsobgandfogem  odygbodgdols
Lobom hodmyomodos.?d

SOLmer B g®o Lobgend{ogm 039603 9@0b 300bz030l dognom
Lobgend(ogml  gg@doagds  Loggmos®o  og@olbeodiools  gogdi3gegds  gEbm
Lobgardfogmbg o3 9ggoboligbgerols  bgdoldogdo  Lobol  Jdgogdolosb
30350mgdom, 0d6gds gl Lobgmobggmgdbm mng s@slsbgamoligamgdm Jdgogds.

SOLmggAg@o  Lobgedfoxm  0dybodgdol  3Mobiodol  Lsdo@oldo®me
dgboaoygmmo  bobgadfogm 0dygbo@dgBol 3Gobiodo doxbogh gO®MAsbgmolysh
Lobgadfogml  Lobgmolygegden  Jdgogdgdls  (acta  jure  imperii) >
s@slobgmoliygagdm  Jdgogdgdls  (acta  jure gestionis) s dbmerme 53
935boligbger  Jggogdmseb  Jododmgdom  ozogl  Lobgendfoxml  gibm
Lobgadfogml 0g@obeodioolysb?’

dgbogoygemo  0d960HgBH0L  3@0bio3ol  dobbgdobmgols Lobgerd{ogml
s@slobgmolygagdm  Jdgogdsdo  opygeolbdgds  Lobgerdfogml  olgmo
»390dmlodomamgd@ogo bobosmol Jdgwgds, Gmdgeoi [Lobgadfogml yomes]
3960 30353 Dgodargds gobobm@dogmmb? s@sbsbymoliggmgdm Jdgogdols
o bmgo  gm@dymomgdsoby  dgmobbdgdols  s@Lgdmdols  doybgosgew,
Lbgowolbgs  Lobgand(oggm@o  0y4gbgdgh  aoblbgoggdyer  dJopamdsl  odols
sloagbow, Fomdmswagbl my oMo Lobgadfogml gbs oy ol Jdgogds obgm
J99gdsl, dmIganoi dgodangds aobsbm@ogeml dbmame Lobgadfogmd s
o5@>  39@dm  3o@ds. 5dol Logydgge by goodwgds m@age®o  dgbgoym gds

> 393039 gdgmmo  Ygbgoyamgdol  mobobds®  SoLm@yg@y@o  Lobgedfogm  0dygbodgdol
3M0b3030  @AML  omganols 1812 (anosb, @meglsi  83T-0b  gbgbsglds  Lolodo@mend

3o05F 9390080 gds doowm ULsJdgbg — The Schooner Exchange v. McFaddon (ob. Bréhmer 1., State
Immunity and the Violation of Human Rights (The Hague/Boston/ London: Martinus Nijhoff Publishers,
1997), 14-15; Sinclair 1., Law of Sovereign Immunity — Recent Developments, Academie de Droit
International, 167 Recueil de Cours 113, 1980, 122).
?® prefecture of Voiotia v. Federal Republic of Germany (Distomo Massacre Case), 516, ob. LJmenom 13.
" oy .

I Congreso del Partido, UK, House of Lords, 1981 (64 ILR 307,314).

13



dgbeygogemo Lobgend{ogm 0d9bodgBol 3G0b3odol dmddgogdols sy gdmsb
©5303doMgoom o  Jgogao  gomodegds  dgbeygogmo  Lobgerdfogm
039b0dgBol  3Mm0b3Eodol M@0  Lobglbgomds, @mImgdlsE, @AmamaE  bgdmm
500b0dbs, J0Mmbomsw dgodangds gufmemon gofem ©s godmnm dmngdgogdols

‘dgboagoygmmo Lobgand{ogem 0dgbodgdol 3@obi03gdo.

go{om  dmJdgogool Igbeyogemmo Lobgedfogm o0dybodgdol  3@0biodo
Lobgandfogml  Lobgamolygagdm  ©s  s@obobgmmoliyggegdm  Jdgogdgdols
obsdoxbo  Ibgrggamdsdo  0mgdl  Jdgegdol Lods®magddog d9bgdsl o
Lobgerd(ogeml  s@sbobgmolbygagdm  Jdgogdbsdo  aoeolbdmdls  bgdolidog®
J3ggdsl,  Gmdgmoi  mogobo  dygbgdom  Fomdmowygbl  olgm  Jdgogdsl,
Omdgenoi  os@s dJbmeme  Lobgedfoxgmd, s@sdge  3g@dm 30 dgodangds
3obobmdiogaml.  dgboygogeo  Lobgedfoxm  0dygbodgBol  3Gobiodol o3
Lobols QoM 9ddo J99009d0L >@slobgeroliyya gdm J9gwgdowe
3goog3ogo300bmgols  3bodgbgamds  o@s  ofglh  0dol, oy @s  dobobl
9globa@gds  s@bodbymo  JIgogds — lLoxo®m o9 Lbgs Lsbol d0bbgdl. 2
OO 3 Lbog@msdem@olim do@medloyxyangdols dgdogo 3ogos@ols
Jobodo@meang goobio smbodbogl, ,,m9 Jdggds mogolbo s@Lom obgmo Jdgogodss,
Omdgeoi bgdoldog@mads 3gMdm 30@ds dgodangds gobsbmdogeml, Omym@ Ly,
dogomomsw, [o@mdmoagbl  39@dmlods@megd®ogo by dgi@yegdols @o©gds,
. 35T0b 0po, @> Jobobloi o@ 9bos gdboby@gdbmegl, [omdmopagbl 396 dm
[o®obobgaolynagdm]  Jdgwgdsls 0 Slgmo  Bopymdol Logggdggen by
dgbeyogmmo  Lobgadfogm 039bodgdol 3M0bi3odol ©ozgol J3gd 9diagoob
dbogmne  bygms bLobol  Lobgaobygegdm  Jdgogdgdo  ©s w©o3gol  dowmds
@hgbdosb  Lobgend(ogml  bgdoldogdo  gg9@dmbsdodmangd®ogo  Jdgwgdgdo,
2oby@hggans 0dols, 09y @s dobsobl gdlsby@gds olobo.

BoOnm dmJdgrgdol Igboygogmo Lobgedfogem o0dygbo@g@ol 3G0biEosdols

dobggoon Lobgaedfoxgml Jdgogdols Lobgarolygangdm ob s@sbsbgaoliygaen gdm
J9ggdo©  ggoogogeioolsl  dbgoggemdsdo  gbes 0dbgl  domgdymo oGS
dbmgme Jdgogdols d9bgds, s@sdgo ol dobsboi, GMAgebsi ol 381)0%‘;-](4)360.31
sbgmo  dopamdols  Jgogase  Lobgedfogml  gogoggdbon  gxdm 390
J09©09090msb  Jodo@mgdom  gbokgds  0dygbodgpHo  gabm  Lobgardfogml
0gGobodioolash, godg  bgdme  sbsbosmgdymo  3o@ggeo  dowamdols
bogyndggerbg  (LYm@go  sdol  pomgoemolifobgdoomn  dgodangds  gfmomls
dgbeygogemo  Lobgedfogm  0dgbodgdol o3  Lobgl  godmem  dmJdgogdols

dgboagoygmmo  Lobgand{ogem  0dygbodgdol  3®obiosdo, bemaem  dgboyoygao
099b0BgBol bgdmo obsboosmgdya 3odggan Lobgl — gof®m 3mJdgogdols).

390dm, OmEgbsi Lobgmdfogml Lobgamolygagdm s s@sLobganoliggen gdm
J9ggdg00l  aodoxgbolisl dbgoggemmdsdo doowgds oMs dbmerme  Jdggdols

® Schreuer C.H., State Immunity: Some Recent Developments (Cambridge: Grotius Publications Limited,
1988), 15-16.

3% Academie de Droit International, Recueil des Cours, Vol. |, 1922, 545-546 (ob. Bankas E. K., The State
Immunity Controversy in International Law, Private Suits Against Foreign States in Domestic Courts, 75, ob.
LJmegnoem 11).

31 Schreuer C.H., State Inmunity: Some Recent Developments, 15, ob. LJmgnoem 29.

14



d99bgds,  oMsdgr  dobo  doboboi,  dodob  Dgbeywayao Lobgend{ogm
03960dgBol  3M0b3odol ©o3gol J39d gdigszs o dbm@me Lygms Labol
Lobganolbygegdm  Jdgegdgdo, s@sdge  39@dmlsds®magddogo  Jdgwogdgdos 3o,
0y gb  JIgegdgdo  gdloby@gds  Lobgawdfogml  dogd  Loggmeto  Loxs®m
29630900l IgLer e gdsb.

Vgbeygoygmo  bobgandfogm  0dgbo@gdol gl 9g0b5Lgbgamo  Lobgmds
©5333000939@05  Log@obygmdo. 32 Log@sbygmol LolsdsGmmem  3GodBo od0
Lobgardfogml  Lobgmolygamgdm o s@sbobgaolbygemgdm  Jdgogdgdols
aodoxgbols  L3gEox0g9®o  dowymds  sbobogl 03 dgbgoygegdsl, Gmdgeoc
bogg®obpgol  goshbos  Lobgadfogmlmsb, @mgm®E 3g@dmbsds®mnggdb@ogo
YAH00gOMMdgdol  ImboFoamglmsb  ©sgogdodgdom. 3 390dmE,  Log@sbagmols
356mbdpgdanmdbols dobgogom, Lobgedfogml o0d dgdmbgggedo, GmEgbsig ol
dmJdggol Loxo®m 0bBgmgbgdoesb asdmdwobodyg, d5Tobsi go, GmEglsi oI
063 90gLgodols ols doymaom gda s ols 9ol hggen gd®og
390dmbodo@megd®og  goMoggdol,  goshbos  Logobpgdm  3@g@mysBoggdo,
amdgemms  asdm@g  dol hggyergd@ogo  3g@dmbsds@mengd@ogo  bydogddol
LAoOLo 98 A0 gENMdgdTo 5@ goohbos.3* 580l Logydggerby Log@dsbygmo
93bo  Lobgedfogml  39@dmbedo@megdb@og 2oM0y9dgbmab  ©s353d0Mgdoms
30, Omdgagbdoz Log®sbygmols dgaslbgdom gdlobydgds gEbm  Lobgedfogmls
dog® Loxo®m 939630900l aobbm@0gamgdol, sbodgdl 0dygbod gl Logymsdo
0G0 loi00bg 6.3

go{Om ©s godmnem Jmdgogdbol dgboygoagmo 0dygbodgdol 3@0biEodgdols
dog® LobgendFoxmlb Lobgmolygmgdm s os@sbsbgamolygengdm  Jdgogdgdols
aodoxgboll  doamdgdl  dm@ol  aoblbgoggdol  gggeo  Fo®dmbohgbow
dobobdgfmboganos ‘dgbodsdolo J39969%00 Lobodo®menem 3@5JBogowsob
dogogomgdols dmygobe.

Lobganolygegdm s s@sbobgmolbygmgdm  Jdgogdgdol  asdoxgbols 0d
doamdol  Lowgdmbl@®sgome, @mdgmoi  5J3gbdl  o39mgol  Jdgwgdols
496960bg o oM Jobobby, @mIganlsi gl Jdgogos gdboby@gds, dgodangds
deygobogn 0Jbgl 0ba@olols 3003900 0blLEsbiools Lobosdo®manmls
aoolyggdomgds Logdgbg — Trendtex Trading Corporation v. Central Bank of Nigeria.
doigdyge  bogdgbg aoboboangdmes dggoo®ools 3g@dm  3md3sbools Lo®hgano
boag®ool  39bGG o y@o  dobgol [obooswdogy. dob30 os@lgdbyamo ogm @
296J30mboMgdes  gog@mosbgdbymo  Lsdgnml  Fg@odm@osby. dob  ao@MsbGol
Ameo  0dgoGms 03 3mdghogee  aoMoggdsdo,  @mdgmoi  ogm@ds
‘d3903oM00lL  3g@dm  3md3sbosls s bogg@ool  mogesigol  LodobolE®@ml
dodoll s  @mdgemoi  omgomolfobgdos  mogesgol  LadobolE®mbongols
(3999630l dofmEgdsl  Lodbgodm  do®oggdol  sbsdgbgdas.  bogg®osdo
Jodbos®o  gos@@osmgdols  dgogaoe  bgmolbygengdsdo  Jmbyads  sboands

32 Sinclair ., Law of Sovereign Immunity — Recent Developments, 170-175, ob. Ljmenom 25.
 Fox H., The Law of State Immunity, Second Edition (New York: Oxford University Press, 2008), 507-508.
34

0dgg, 507.

* 0dg.
15



d0ogtmdod  go@0  aobsgbops (3999630l glyowgoby.  3md3sbosd  boygdools
(396G y@  dobgyl  bgandgzdyegdol  oMEgggom  doygbgdbymo  bosbols
Sbobwoy@gds  Jmbobmgs.  396GGs@y®ds  dobgds  bogg@ools  dmogdmdols
535 go0m oMo aobsiabos  bosbol  sbobwoy®gdoby.  sdol  3obiygbow,
303356053 3963 @s@y@0  d5bgol [obsowdwgy Lo®bhgano dgo@ebs obaaolols
Lobodo@mamTo. dobjo siEbogdes, @M Fodmagboa Lo@hgamsb dods@mgbom
ols Lo goermds 039b0@ 9@ 0m, 306500056, d5b g0l dolob@gbdom,
bgandg36 e gdoll ©sbodbyamgdowsb aodmdobodyg mogwsigol  LodobolE®@ml
dog®  39996@ 0L Fodfmwgdgan  3md3sboslmsb  bgardg@gegdol  aonm®mdgds

ggtf)a(g)ogf%gl%ggo oMo gmdgaoyge,  s@sdge  Loxo®m  Labganoliygengdm
9gdsL.

bgdmowbodbyan  Lodgbmob  ©sgogd0Mgd0m  Lobosds@menmd, 33003 gls
yogeools, o5@bodbs, Gmd 3md3sbools dog® [odwygbogro Lodbgano gbgdmes
No 058053300 LodobolB@mbonsb 3oRMOIgd e bobigomdbols
bgendg3099a0 gdsls, NONAIG Logo@sb@om Fgdoels, OMdgeo3 aolizo
(396G Y@ds  dobgds s  OMAgaoi  oym  bygms  Lobol  jmdg®Eogeo
bgandgz@ e gds. 5dobmsb, @mam@ (3 bobsds®memmd ©sldobs, 0d dgdmbgggsdo
30> bogddg @md boslyowmdol bgandgi@gegdsls dgbgdmes, gL 0dygbodgdols
Logombbg gogergbols gg® dmobwgbs. g Losdmogdmdm LE®y]dgds aowols
Jbogeom  dobodbg o  Yoymmdl [Logymedo os@doolmgol] Lodbgodm
hgddgdls o (399963L .., gl Lodmogdmdm LE®yJ@gds dgbsdsdolo dsbm@ol
ygges  FTgbl 9bps @ogdm@hoaml. godgoggerls o@ s0b@gmgligdl, oy @o
30b6900Lmgols 205dm0ygbgdls 58 bogmgdls gowggeno.3

0ba@obols  Losdgasiom  Lobods@mgrml  bgdmembodbyemo  gobsibowo,
amd L Lsdbgodm  Hyddgomeb”  wsiegdodgdom  opgdgemo  babiyoomdols
bgerdg30agds [o®dmowygbls hggyegd®og 39@dmlods®megdb@og goMoggdsl,
OmIgeomsb  ©ozo3dodgdomsi  Yabm  Lobgandfogml o6 ¢bws  dogbodkml
03960@9d0 >0 lisdymegero Lobosdo@manmls 0900lLoiooliysb,
93000L300©gds 0d 3mboiosl, OMIgalsi godmbs@eggh s@bodbyem Lszombby
Logg@obygmols Lobsds®manmgdo. dsgomomolngol dgodangds dmygobogn odbgls
Logg@sbpagmols  Logobogom  Labsds@memml  gosfyggpoegds  boddgbyg —
Guggenheim v. State of Vietnam. dmEgdygee bogdgbg dmbodbgang ombmgos
3090 bodoligob o3 gzobolgbgerol  dogd  mogolo  xo®obmgol  dgdgbogno
053d5Jml  bogoly@ols  ao@obosl.  3o@obol  Losdgansiom  Labsds@menmd
homgoas, @m3 goboowsb gog@bsdds moddsdm dgodobs Logygms®o Loy s@oliem
go®Jomgdgdbolbmgol, gogRbodol  Jdgogds gbps  Iggnolgdymmoym  GMamGO3
Lobgaolygagdm  Jdgogds s,  dgbsdsdobow,  g0gpbsdby  dmgdye
‘dgdmbgggsdo 9bgs 203 (3980 9oL 0Y™ 0d9bo@g®o Lbogg@abpgmols
09@0loiooliysb. 38 bogg@obpgmol  Logobogom  Lobodo®omammd  asobos@s
Loodganozom  Lolbsds@meml  dgbgogegds  0dsbmsb  ©sjzogdodgdom, @™

% Trendtex Trading Corporation v. Central Bank of Nigeria, England, Court of Appeal, 1977 (64 ILR 111).
37
0dgg, 132.
38 Guggenheim v. State of Vietnam, France, Court of Appeal of Paris, 1955, ILR, Vol. 22, 224 (ob. Sinclair I.,
Law of Sovereign Immunity — Recent Developments, 171, ob. Ljmgnom 25).

16



Loxo®olem gm@dodgdgdobmgol msddsml dgdgbs  Fo@mdmopagbos gogdbsdols
Lobgaolygaagdem Jdgogdsl s gobosabows, @M ,,309365d0L dog@ bsggms®o
Loxo@m ddo®mgganmdol godyegddo gobbm®ogemgdygao dbyogbo  Jdgogds,

OS(3599E0 0 03‘360@)3@00}.“39

1930060 dbygemoEsb 25dmdpobomg bosmgmos, @M Lobgeolygegdm ©s
s@slobgmolygagdm  Jdgogdgdols  godoxgbol ®@  Lbgowolbgs  doamdsl
d0g94ogo00  Sdbm@ @  aoblbgeggoya  Lodo®margddog  dgogegdsdwy.
390dmE,  3G5]Gogygmse  ghmo ©s 0dsgg dobss@lbool  bgerdgi@ e gdowsb
3odmdobodg  [o®ImImbog  Lodo@momy@mog@mmdgdl  gdanrggom  sdlemeny-
AYOo  2oblbgoggdygmo  ggogogogsios  odolbps  dobgogom,  wmg @
3908 9M0dol  boggydgganbg  doxboggh  Lobgandfoxmgdo 9@ mdsbgmoliyob
Lobganolbygengdm s  s@sbobgamolygegdm  Jdgogdgdl —  aog@mosbgdaeo
Lodgxnm, Gmdgeoi Jnsgs® 5J3gb@L o390 gdl JIgogdols d9bgdsby s o@s dols
dobobbyg, Loxos@olem gm®dodgdbgdologols s3> o9y 0d bogmgdols  dgdgbsls
aoboboanagl  39@dmbodo®mmnegdbdog oMo gdoe, 35T0b OmEgLsi Log®sbygmo
0dol  gomgoaolfobgdom,  @md  bogmgdols  dgdgbs  bpgds  Loxs®obm
QMO0 gdgdobmgol, Lobgedfogml  Jdgogdsl  doohbggl  Lobganoliyggergdm
JAowgdoe.

bogg@obagmol  dog®  20dmygbgoyemo  dopamdol  Lolfmeag god 3399
94390L  dogdl.  Y30Mggmgli  gmgaobs, goyagosdos  Gmym@  dgodangds
Lobgadfogml  Jdgogds @obsbosmwgl  @mam@dE  Lobgmolygegdbem  ob
s@slobgmoliygagdm Jdgogds 0dobs dobgogom, mg @s dobobl gdlobydgds
ob. @mam®OGE 2gMdsbools ggg@sEogeds  LogmblGo@yaom  Labsds@meomd
boJdgbg — Claim Against the Empire of Iran Case — do®mngdyms© o>@bodbs,
Lobgadfogml yggas Jdgogds ,,Lsdm@mem xoddo .. gdbobydgos Liyggmgbye
Fobbgdl 40 s Yglododolow, Jobbowsb 2odmdobody, Lobgedfogml yggmo
Jdgwgds  dgodangds  hsomgogrml  Labgmolyxamgdm  Jdgogdow, G®degdmsb
©s303dodgdomsz  bobgedfogm  gbos  dmgagl  0dygbodgdol  3Gobiodols
©o330L  J399.  gods  s5dols,  Log@dobygmols  doamds o  3mo35bmdl
Lobgadfogml  Lobgmolyggamgdm ©o  s@sbsbgmolygemgdm  Jdgogdgdols
aodoxgbols  33ox0m  3M0Gg@ondl, @53 0fgg3l  Lolbosds®mam  3@s]@Bogol
SO5gOMA3oMM3gbgdol, Mol bomger  dopomomnlsi  mogo  bog®sbygmols
Lolodo®mam  30s]@oge  [omdmowygbl.  sbyg, dopomomsw,  Log@msbygmols
Lolodo®mem 3Mo]Bogodo aabgogds aows(ygg@omgdgdo, Gmdgmgdoi Loddgby
— Guggenheim v. State of Vietnam domgdyero doymdol Losdo®oldo®me
‘dgoo@oegdygao dogngdobngol sedy@goamdols dgdgbsl 3g@dmlsds®@megd@ogo
25M03 9000 a5bobognsggh.4!

Lbogg@obygmol dogd os®hgyeo dowamdol bgdmembodbyeo bomggbgdols
3odm  Lobgerdfogmms 9d@sgamglmds  Lobgmolyggamgdm s s@sbsbgano-

bygagdm Jdgegdgools godoxgboliols bgenddwgebgermdls J3gegdols d9bgdom @

*® Guggenheim v. State of Vietnam, 224, ob. Lmenom 38.

0 Claim Against the Empire of Iran Case, Federal Republic of Germany, Federal Constitutional Court, 1963
(45 ILR 57, 80).

*L Schreuer C.H., State Inmunity: Some Recent Developments , 17-18, ob. LJmenom 29.

17



oo dolo Jobbom. 42 Sbsgnmaoyg®@o  dJoamdss  gobos@gdbymo  Lobgerd{ogm
03960090l Logombby s@Lgogm  Log@msTdm@obm  5J@gdTo. B {obodwgdomy
65dOm3oz 0boo®gdl  0dy9bo@gdol 3M0biEodol 03 3mbEgREosl, GO®Igelss
0496901 Lobgand{oxmgdol 4d@sgmglmds s Log@msdm@olio mobsdgymddmds
dog05bmbdsdo, gobsowsh Lfmege dob 3mbdgdLEdo s@dmigbos Lobgedfogm

039608 9HoL  Fobooswdwpgy  (odmygbgdygao ol oGy 9dgbdgdo,  @mIgeoms
sbogroboi Fobodwgdodg 65dOmIol doGoms Logsbl dgomaqbl.

bgdon Jdygmosb  2sdmdwobsdyg,  dmiEgdgmo  bsdOmdol  Bodgangddo
Lobgadfogem 0d9bodgdo 3M0biodol J39d ogyeolbdgds do@mnedlsyx e gdols
09@0leodioolysb  dgbeygoygmo (s o@s  Sdbm@yBg@o)  Lobgedfogm
039b0@gBol 3M0bi030, AMIol dogromsiz Yibm Lobgedfogmby 3O mwgds
0d9bodgdo S0 lsdymeygano Lobgandfogml Lodm Jogns Je
doOmdboxyagdol  o0g@obpojioolasb  dbogmeo  obgn  JIgogdgdmsb
©5353'doMgoom, @mIgdoi  mogolo  Lods@megd®ogo  d9bgdowsb  ©s oMo
dobboob  aodmdobo®g  [o®Imowygbgb  Lobgand(ogml  Lobgaoliygaa gdm

J9gwgdgob.

3. 5>sdosbol Ygumgdgdol 3dody osM®ggg9d0

Lobgend{ogm 0d9bo@g@ol 300bz030l FJobsomdwga >M99d96@ gb0
(odmygbgdymos oesdosbol ¢gegdgdol 5@ yggers Lobol, s@sdge dbmenme

0bgmo osMW393900L  3mbRgJlRdo, MA@ gdlsi LogOmsdm@olem Lods@msgo
ogbogdl  obs oy gd@ogo  Log@msdm@olbem oy goOmgbye ©mbyby s
Omdegoby3 303920 gds 9b03gG Logny@o Lolbarollsds®men gd@ogo
0gGobodios. ‘dglsdodolow, dem9dygeo bodA™do gbgds >sdosbols
YR gdgools dbmeme o3 Lobol od®ggggdl s doom Jmoblgbogdl Gmama;
55d0sbols Ygagdgdols 3dody woMmmggggdl.

beoowe, oEsdosbols B gdgdols 3dodg oMMgg39d0L  3Mb(3gRE0SLMSH
©5353doMgdom  Pbes o5@obodbml, M3 ol dgdmwgdya  ofbs 1949 Fanols
J96930L  3mbggbi0gdols dog®. 3g@dme, g9bggol mmbo gmbggbizos sdggo@gdls
Log@msdm@molie 3gdsbo@o@yeno Lodo®manol ddodg wo®mggggdols 3mbiggEost,
Omdmgddog  3m0sb@YOL  Lodbgodm  gmbgwold@gool @AMl sesdosbols
9B gbgdols 0lgm sM®gg3gol, Omdegdoi 3boEgds sbsToyegd@ogem s

*2 Bréhmer J., State Immunity and the Violation of Human Rights, 1, ob. ljmgroem 25; Wood M., Pronto A,
The International Law Commission 1999-2009: Volume IV: Treaties, Final Draft Articles and Other Materials
(New York: Oxford University Press, 2010), 33-35.

* Wood M., Pronto A., The International Law Commission 1999-2009: Volume |IV: Treaties, Final Draft
Articles and Other Materials, 28-33, ob. Ljmgnom 42.

18



Omdggoby3 303920 gds> 9b039@ bogny@o Lolbanollsdo®men gd@ogo
0”;](4)01);90(](300.44

Jm3gdgeo bod@mdo sesdosbols Ygagdgdols 3dodg od®ggzgdol (36900
049690L  ggbggol  3mbggbiogdol  obogrmpoom s  doLTdo  gyeolbdmdls
505doobol  PRmgdgdol olgen ©oM®gg3gol (o®s dbmegrme  Log@msdm@olm
39dsboGodygamo  Lodo@meols  bgygdmdo), @mdagdlbsig  Log@msdm@obm
Lodo@mogmo  s3bo@gdl  obsdoygmgd@ogse  Log@msdm@olbm  ob  gHmgbye
©mbgby o OMIgdbyi3 3039 gdl Ybogg@log @ Lolbaollsds®man gddog
09G0Lodizool.®

50530560L YR gdgdols 3d0dy oMWZgg3golL, mAggdoi Log@msdm@obm
©mbgby obyxooe oM0osb  asdmibogdymo s AMImgdby3  gOEIE©YdS
960390 Logry@o  Lolbollbsdodmengd@ogo  0g@obeodios, 3093908696056
obgmo  bLog@Omsdm@obm  obsdoygemgdo, MmamOgdoizss ™Mol obsdoyagdo,
5005305b9MMbdols Fobsswdgy d0ds®mymo wobsdoymgdo s 2)360060;90.46

@53 dggbgds  sodosbols  yRangdgdol  oME39390L, OMAmgdlisg
Log@modm@olem  Lods@mogo  si3bogdl  ©obsdoygangd@ogoe  Jowsg®mgbeyyen
©mbgbg o OMIgdby3 9303 gdl 9bogg@logy® Lolbaollsds@man gd®og
09@0lodiool, 53 3o@gamcoslt dogigmgbgdoshb Vo8360,47 ddgge s 033060,48
0dge 9600 60{*}5060@36&.49

* Lobgmgmnm xo@93P0  ok@omms ©s 5350gmBms  300mdg50l  as9dxmdglgdol glsbgd
J9b9g0L 1949 Fanol 3mbggbools 49-g s 50-9 dgbangdo; Lobmgom xs®gddo wok@omms s
bodsgools  woydgol dgogasoe  sbodomgdagmms  30Mmdgdols  yoygdxmdgligdols  dglobgd
J9bgg0L 1949 Genols 3mbggbiool 50-9 wo 51-9 3gbangdo; Lodbgo®m @Gygggoobswdo dmdg@mdols
Yglobgd g9bggol 1949 Fanols 3mbggbiool 129-9 s 130-9 Igbengdo; mdol WA®L LodmJognsm
3odms ogol dgbobgd ggbgzol 1949 Fanol 3mbggbiool 146-5 o 147-g dgbangdo. gg9bggols
30639630900  bgandoliofgomdos Fomgmo xgdols bog@msdm@olbm  jmdodgdol  ggoagg@oby:
http://www.icrc.org/ihl.nsf/CONVPRES?OpenView
45 bogyoe, bps 5®0bodbml, @M yboggdlsaymo oy@dobpodios dognosh dbodgbganmgsbo
ABJBMB0s Lobgadfogm 0d9bodg@ol 3®0biodol Fobosswmdwgy {odmygbgdymo s@yvdgbdgools
306393 do.  LYmdge  gbogg@lsemy@o  og@obrodiool  swosdgdol  Igdwgy  asbs
‘Jgboden gdgeno >@bodbyemo >6y99396@ 950l >mdm39b9ds (50b0dbyyan Lsgombmob
5358300 gd0m 0b. b5d@MIol 11 ;msgo).
* ob. Report on Universal Criminal Jurisdiction with Respect to the Crime of Genocide, Crimes against
Humanity and War Crimes, Report of the 17" Commission of Institute of International Law (Rapporteur
Tomuschat C.), Annuaire De L’Institut de Droit International, Vol. 71, Part |, 2005. 5J39 9bws >@0b0dbml,
O3 o0sdosbydmdol  Foboomdrgy  dods@mge  obsdoymgdmsb s agbmEomsb
5358300 gd0om bogBmsdm@olem bgandgihgmgdgddo s@ s@lgdmdl Gogblobs domomgds 0dsby,
O3 od bV gdbyg gO(3gegds ¢bogg@lsgy@o 0”(']14)01)5303(300, 09935, 29303980 JOYE0
Ygbgoygmgdol  mobobdo, gl wobsdoymgddogo  JIgwgogoo  gbogg@lsgy@ ogdobwoiosh
3&;385{)360&)36006 >mbodbya Lsgombmob ©s3ogdodgdom ob. 60’3(4)«)8015 II mogols 3g-2 Jggmago.
ob. §odgdols @o ULbgs Lobol Lob@ogo, oMss@sdosbygdo b @odlgdols dgdensbggaro
dm3gdmdols s ;gob;ml) Foboowdwygy 1984 Fanol  3mbggbools (dgdwgmddo —  Fodgdols
osg@dogmgols  dglobgd  gmbggbos) 894 o 395 Fgbangdo. 3mbggbizool  Fgdb@o
byandobsfgomdos goghml bgandgi@ygmgdgdols gangJ@@mbyan dobsTo: http://treaties.un.org

19



L{moge  bgdmowbodbymo  w@obsToygangd@ogo  Jdgogdgdo  asbobogngdobs
o>5dosbol  9pagdgdols  3dodg  ©@oMmgg3zgoe  [obsdwgdedg  bod@mdols
dobbgbobmgol.  oJ3g  Ybws  s@0bodbml, @M  sesdosbol YR gdgdols
sbsdogemgd®ogo  oM®ggggdol  L3gJH®Mo,  OmImgdbys gOEgE©gds
960390 Logog@o  Lobbenollsds@mnegd®ogo  oyg@obodiEos,  9YgOM  Fodomms,
300009  bgdmm  dJomomgdymo  sM®Zgg39d0, ®YIzs  dmigdyo  bsdOmols
dobbgdobmgol  olobo o  3Moob@gdosh  sSsdosbol B gdgdol  ddody
5MM393905©, 30bsowsb  dom  3mbGgJbBdo SOGE  Log@msdm@molm s o@3
9Omgbya  Lolodo@mam  3@sJGogodo  Lobgadfogm 0dybodgdol  3®obiodol
Foboomdwgy oMy 9dgb@goo (odmygbgdyeo oG ymgoas.

4. ©sbggbs

Jomgarg dgxedgools golsggmgdans 3owgg gombgan babo 9gbws gogligsl,
amd  Fobsdwgdodg  bsAOMdol godamgddo  godmygbgdya  Loggebdm
Lodo@ma gd®og 3539090l ofgm dgdwgao dbodgbgemdgdo:

1) 0396089@0L 3M0b3zodo. 0dybodgdol  3Gobiodol  Jggd opygeolbdgds
do@medboyx e gdols 09@0loiooliyeb ‘dgbogogamo Lobgandfogm
099boBgBol 3M0bi030, @mImols dogromsiz 0dyboGgdo Yibm Lobyadfogml
S0 sdymeygano Lobgend{ogml Lodm Jogns Jm doOmedbox e gbdols

0g@oboioolysb 960dkgbs dbo@mo Lobganoligaan gdm J9909690m5b
dodo@mgdom.  mogol  Ibdog, Lobgamolbyygegdm  Jdgegdgddo  opgeolbdgds

Lobgandfoggml  olbgmo  Jdgogdgdo, @mdamgdoz  mogobo  Lods@mengd@ogo
396960056 253mI0bo®g dgodengds aobsbm@zogaml Ibmenme Lobgadfogmd
> 5M> 3gMdm 30M3;

2) >©530560L g gdgdol 8d0dg EMPZy3900. Sesdosbols yBmgdsms ddody
©oM®3g9396do  0a@olbdgds  s@sdosbols  yRagdosms  obgmo  oM®gg39d0,
Amden gdoc3 bog@msdem@olim Lodos®@menols dogoom bogds
©5b5TogegdMogo  Log@msdm@olie ob  gOmgbye ©mbyby o @M gdbyi
30(39©gds 99b0gg@lognyg@o Lolberollsdo@mengd@ogo og@obodios.

ok 3dggemgdols  oygoboli Fobsswdwgy 1979 (anol  gmbggbiool 892 ©s d9-5 dybangdo.
306396G00L  BgJlEo bgedoloFgemdos gog@mlb  byandgidgmgdgdol gengd@@mbya  dsbsTdo:
http://treaties.un.org

“ob. gg9ms 30Gms 0da9d0m 35uhobsGd0lysb ©s3gol 2006 Fanols jmbggbool g4 ws 399

dgbangdo. 3mbggbizool GgJlBo bygadolofgomdos gog@ml by dgz@gagdgool gen 9@ @ mbye
dobodo: http://treaties.un.org

20



0530 II. 50530560 9x@gdgdol 3d0dg osB®ggggdo s 9bogg@bsmado
LadmJogsJmlbsds®magddogo og@obro]isos

L dgLogogro

bog@msde@oliem > 9Omgbyeo Lolodo®mamgdols 3@oJBogodo
Lobgerdfogm 03960390l 3M0bz030l Fobsomdwga (odmygbgdyano
529939690 M@ 35 gym@os© dgodggds sogml: 3oMggeo gbgds swsdosbols
9B gbdgdols  olgem ddodyg oM®Zgg3gol, Gmdegdo3  gOmAs  Lobgerd{ogmd
‘dgoo@omgdegano 306xeo@ol dgmmg Lbobgerdfogml (@mIgools
Lobods®menmdoi  os@ol  fodpggbogro  bodmdognsdm  Lodhgeno  3o@ggero
Lobgedfogml  Fobsomdwge)  AgBodmcostby  gobobm@Eogms; X Igmédg  —
OoM®39395Ls, Omdgogdo3 Lobgerd{ogmd Lo ggmo® A9HoGHmA05bg
3obobm@Bogms s OMIgdmeb  ogog3dodgdomsi 8T @oMM3gg3gools
dbbgg@3ands 300 9dd> Fodoaobgls Lodm Jogns Jo bo@hgeoo 93bm
Lobgedfogml bobsds@memm@o.l 88 93065L369@0 s@y9dgbdgdol 3mbdgdlddo
ol [gldogdo  ©ggds  gbogg@logry@o  Lodmdoasmbisds@mengd@ogo
0g@obodiool  3@mdangds, @mdgenoi  JmEgdygeo  bsIOMIoL  Rodmymgddo
bogobygdm gu®opegdol omdmdsls dmomnbmgls.

boasws, o0dobmgol, @O®I  Lobods@memd  Fo®dmgdsdo  doowml @
3oo(g30Bmb  ©ogs,  oy@ogwgdgmos,  @md  dol Losdobme  3Jmbogl
0g@obodizos.  ods  my 03 JIgogdbsbmsb  dods@mgdom  oyg@olwodiools
39303990l ,,GOoozoygmo  Logydgangdos™:  Gg@oGm@oygmmdol 3Mobodo,
doJogsdgmdols  3@obiodo s @sigol  3@obz03o0. 52 G9MoGHMA0YE0
09@0leodios ag@olbdmdl, @md Jdgogosl o6 Jdgwgdol dgogal, Gmdgedss
3odmofgos  Lodo@mengd®ogo  ©ogs,  spgogo  djmbes  Labgardfogml
A9OoBmMO0sbyY. 3 doJogsdgmdols bodbom  oygdolodios yyeolbdmdl, ©md
JAggds 2obbm@ogmos Lobymdfogml dmdogsdol dog@ ob ol dodo@m. >
36m@mb, bobgadfogml dggdeos gosg@gemlb  boggms@o og@oleolios

>0 dop. ob. Ferrini v. Federal Republic of Germany, ob. Ljmaooem 13; Prefecture of Voiotia v. Federal
Republic of Germany (Distomo Massacre Case), ob. lsjmenom 13.

>t dsy. ob. Siderman de Blake v. Republic of Argentina, US, Court of Appeals, Ninth Circuit, 1992 (103 ILR
454); Princz v Federal Republic of Germany, US, District Court, District of Columbia, 1992 (103 ILR 594); Al-
Adsani v. Government of Kuwait and Others, England, Court of Appeal, 1996 (107 ILR 536); Bouzari and
Others v. Islamic Republic of Iran, Canada, Ontario Superior Court of Justice, 2002 (124 ILR 427); Jones v.
Ministry of the Interior of the Kingdom of Saudi Arabia and Another (Secretary of State for Constitutional
Affairs and Another Intervening) (‘99dwgyddo — Jones v. Saudi Arabia) UK, House of Lords, 2006 (129 ILR
629).

32 Cryer R., Friman H., Robinson D., Wilmshurst E., An Introduction to International Criminal Law and
Procedure, Second Edition (Cambridge: Cambridge University Press, 2010), 46-53.

2 0dgg, 46-47.

> 0dgg, 47-50.

21



obgo J390gdg6bg, Omdggboi s@3 dJob BHg@oRm@osby, >@ @3 dobo dmdsansols
dog® o o3 dobo Jmoogsdol dods®mn o6  gobbmdogegdyas, doy@Msd
GOmdgeEo dols Lobgandfogmgddog 0639 9LgoL 9V 0bos@dwgygds.
09@0lojiooll gl g3obslgbgamo  Lobgy  [Fo®dmopagbl  ©si3gol  3®obiodol
Loggdggendyg o@Lgdga og@olodiosl.?

>bobodbogos,  @md  Lobgedfoxml  dog®  Logyomsd  Ggdodmmosby
55d0sbols yRagdgdol ddody woMmggggdoliol gEbm LobgadFoxgml, Gmam®3
Fgbo, o3 @oM®g93900mb GOS0 0g@obrodiaoygmo 3ogdodo o6 aoshbos.
goOmo  dgbgogom, o3  goms@mgdsdo  yabem  Lobgewd(ogml o  dgydanos
aoboboerml o goolygodml o8  oMmgg3gdoesb  aodmdobo®yg  oggdo,
09d3zs  GOsozogmo  ogdobpodaoygmo  Lobggdol  go@s  s@Lgdmdl  g.f.
96039 Logrg@o og@olpodios.

960390 bogry@o  oyg@obodizos gyeolbdmdl, @md Lobgmdfogm gemdls
3003399 Jdgegdsbmsb  dods@mgdsdo  og@olbpodiosl  olyg,  @md  S3
3909d5bmsb sl o@(3 1M0AME0NE00 > 5O Jdmdsansdamdols  bodbom

I G HIO0HMOOYLO  © G SUEHH]
3980000 5@ 900h605.°6 IgBoi, gl Jgegds s@og0med PIgsmm Log@dmbgl @
«1J360L 58 Lobgedfogml 063g@gLgdl s 5@ @obogl dob 3o@0gl,>” dog@sd o3
JAggdols  ,,096900006%  20dmdpobodg ¥ Lobgedfogem  gmemdl  dolby
09@0loiosl. 3g@dme, doohbggs, @M Lods@mogos®mmggggdo, @mdmgdbyi
3039 ©gds 9b0gg@lasgy®o 0yg@olpolios, s@ol 0dpgbse ddodg s Lolbogo,
Amd Log@Omsdm@olem msbsdgamd@mdols yggas Fg30l oJgb 9xagds, doowemls
5009335070 Lodo@mangd®ogo  bmdgdo  os@bodbyeo  Losds@mom@s®mggggdols

og{)bod33moQ.S9

96039 Logry@o  og@obodios  dgodangds  aoboboangdmegl  Gmam®3
Log@msdm@olm  mobsdgamd@mdol dogd 0dol ao3bmdogdgdols dgogao, @mI
Log@msdm@olie Lodo@moando >OLgomdLs 3503395900 b0 Mgo

©0Mgogmgdgdols, GMIgmms  YbOYbggeymasi s o3gei  bgdolidog®o

> Cryer R., Friman H., Robinson D., Wilmshurst E., An Introduction to International Criminal Law and
Procedure, 50-51, ob. Ljmenom 52.

*® Reydams L., Universal Jurisdiction: International and Municipal Law Perspectives (New York: Oxford
University Press, 2004), 5.

T » .

Ryngaert C., Universal Tort Jurisdiction Over Gross Human Rights Violations, Netherlands Yearbook of

International Law, Vol. XXXVIIl, 2007, 4 (poedm@godmygeos Cambridge University Press-ols
90 9J@Ombyen dmbsigdms dobowsh). godws sdols, ob. Commentary on Princeton Principles on
Universal Jurisdiction, 2001, 42. @mg9dgbdol F9Jleo  bgmdobs(gomdos  3GoblEmbols
960390LodgBdol  39da390wbg:  http://lapa.princeton.edu/hosteddocs/unive jur.pdf  (bsbsbos:
10/08/2011).
*® Mann F., The Doctrine of Jurisdiction, 95; Higgins R., Problems and Process: International Law and How We
Use It (Oxford: Clarendon, 1994), 58-59; Watts A., The Importance of International Law 5, 7 (ob. Byers M.
(Ed.), The Role of International Law in International Politics (Oxford: Oxford University Press, 2000) (ob.
Cryer R., Prosecuting International Crimes, Selectivity and the International Criminal Law Regime
(Cambridge: Cambridge University Press, 2005), 84)).

22



Lobgerdfogeml  0bdgmglgddo  dgwol. 60 &9 ©0M g0y gdgdol  Logyydgge by
Log@msdm@olie bodo@moado hodmygs@odws 35339900 320930

3o oY gdgdols,  OMIwgdlss,  Gmym®a  doohbggs,  Lobgandfogmgdo
REmdgh, bmpsws, Jngmo Lsg@msdm@olio msbsdgymodmdols s, 390dmw,
Log@msdm@olie 056539 mdOMdols 43980 Vagool {0bsdy. >d
3o 9d9a 9d96byg 9000 gdls doOm@dboyx g gdols Log@msdm@olie
Lobosdo@mam mogol powsfyzgBoergdsdo bsddgbg — Barcelona Traction, Light and
Power Company, Limited: ,360933bgamgobo  aoblbgoggds  o®OLgdmdl  0d
3o oY gdgdl, @mdmgdoz Lobgemdfoxml  oJgl domgamo  Lsg@msdm@oliom
0ob5dgamd@mmdol  [0bsdg, ©o 0d  gomEgdbymgdgdl  dm@ol, @mIagdoc
3M6309H o Mmdgerody  Lobgandfogml  dods®o  dgodangds  os@dm9begl.
0og0bo  s@bom, JoMggamo s@ol ygges Lobgadfoxgml 0bGgdglol Logsbo. o3

3o 9dya gdgoom  ©sEYo YR gdgdols dbodgbgamdbols  pomgsemolifobgdom,
domo o330l Lodo@mengd@ogo 0bBgdmgbo ggges Lobgendfogml oJgl; glgbos

erga omnes go@ 9o gdgd0.<01

063 gMglo, @mdgeroiz  Log@msdm@olm  mobsdgamd@mdsl  dmeosbmdsdo
oohbos oM 33979800 3o gam@ool bem@dgdol wogols @ PbOYbggaymezols
0ngobob@olbom, goboboangds  ¢bogg@logy@o  oyg@dolodiools  mgm@oye
3obobow.82 L{m@ge s@bodbymo 0b@g@gbom Lodygmegds, Gmd Labyamdfogmls
dggdenos  Loggms®d  og@olpodiool  ©oydggdwgds@ml  olgmo  Jdgwgdgdo,
OmImgdmobsiz ol oGO3 BgNoGHm@0ol, oA dmds@msdgmdol o s@3  bbgs
5039 603600 3539000 56 955h605.63

JOMAsbgmobasb  ¢bos  goodoxbml M@0 Lsbol  9bogg@logey@o
09@olodios — 9bogg@logryg@o Lobbaollsds®magddogo og@olbpojios s
960390 Logr @0 LsdmJogns Jmbsds@mangddogo oyg@oliodios.

dm 399900 bod@mdols 1}m39bdo 9JG93> 96039 Logry@o
Lodm Jogns Jolsdodmagd@ogo og@obeodios. ol s®ol gOhmsgtmo @gogry@o

09@olodaogemo  bogydggao, ®obgy  ©@oydEbmdomsi S0 lisdymegero
Lobgend(ogeml Lobodo®maml dgygdaos, gobobogrml s aowsfygodmlb gEbm
Lobgadfogml  Foboowdpgy  (odwagboemo olgmo  Lsdmdognsdm  Lamhgengdo,
Omdggdo gbgds 53 935bolgbgenols dog® Lognme® GgMoGmmosby swsdosbols
YR gdgdols 3dodg oMWgg3golL. 9bogg@lsgy®o  oy@dolpodiool s@lgdmdols
50oMgdol  gocdgdg  [o@dmygoagbgaos  g@mds  Lobgendfogmd  dgmag

®Tams C., Individual States as Guardians of Community Interests, 396 (ob. LFoGosms J@Hgdsymo
Fastenrath U., Simma B., Geiger R., Khan D.E., Paulus A., Von Schorlemer S., Vedder C., From Bilateralism to
Community Interest: Essays in Honor of Judge Bruno Simma (New York: Oxford University Press, 2011).

®1 case Concerning the Barcelona Traction, Light and Power Company, Limited, 1CJ, 1970, Par. 33;
aooYy396 0 gd0ls ®aJb@o bgardobs{gomdos do@mnadlbox g gdols Log®msdm@olim
Lobods@menml ggdagg®@wbyg: http://www.icj-cij.org/docket/files/50/5387.pdf

%2 Bassiouni M.C., Universal Jurisdiction for International Crimes: Historical Perspective and Contemporary
Practice, 42 Vanderbilt Journal of International Law 81, 2001-2002, 96-104 (ao©dm@300m9e0s
HeinOnline-ols 3mbsigdms dsbowosb).

* 0dg.

23



Lobgerd{oggeml Jobsomdwgy dbaogL ©05M©39390m5b 05 353doMgbom
Fodwagbogro Losdmdognsdm Lodhgargdo Fo®dmgdsdo doowmbs.

Lobgandfogem  0d9bodgdol  Foboowmdwgy  [odmygbgoymmo  s@y9dgbdgdo,
Omdggdo 9393300 gds  Lobgadfogml  dogd  Logymed  FGg@o@dm@osby

o>5dosbol  YRagdgdol  ddodg oM®Zggz9dl,  gyOEbmds  ¥bogg@lLiogry@o
Lbodmogoodm  oyg@obpodiools  o@Lgombdols  30gbyddosl.  olobo  gdgas®gdy
54969896, @™ msbsdgdmgg  Log@msdm@molien  Lsds®meon  bgdss@mygeros
96039 Logrg@mbols 3G0b030l bogygdggenby A®5bLbsombosgy@do
bodmJo@sdm ©oggdol Fo@mdmgds. mydzs, 9bos 5@0bodbml, @M @ gogy@sw,
9b0gg@bogoy@o  Lodmdsasmbsdo@mengd@ogo  ogdobeojaos  o@ ool
QOONME  SPosMgdyymo  Bgbmdgbo s  dolbo  s@OLgdmds,  9bogg@lsgny®o
Lobbaollsdo®mamgddogo oyg@obiodiEoolasb asoblbgsggdom, ao@zggyer 9kggdl

0%’3331&.64

dm 399900 bo'd@mdols dobbgdobmgols doen0ob db0dgbgamgobos
9bogg@bogoy@o  Lodmdoasmbsdo@mengddogo  oygdobrodiEool  odageog
s@lgdygmo  gkggdol  aododfyamgds. Lfm@go  o3obgs  @odmgowgdygeo, oy
@53gbo  oJgl  sbGo  sodosbols  ggegdgdols 03 3dodg  oMm@Zg3900L
3063 9JLB o Fodmygbgdymo sy ndgb@gdol  YgLfogmsl,  @mIagdoi
Lobgend(oggmd  Logygmes®  GHg@o@m@osby  aobsbm®@ogms ©s @M gdmsb
sgogdodgdomsz  gabm  bobgandfogml  Lolodo®mamdo  LadmJognsm
Lodhgemo  odbs  [odagbogro. 9bogg@logy@o  Ladmdo@sJmlsds@mengdb®ogo
0g@obodiools 55O Lgbdbmdbols 3006960 >@bodbyemo SM9396@ 9d0
bogyndggerdogg daeo®o  gbps ogmlb  dohbgymo s  dgbsdsdobow, domo
‘dgdamdo dgLFogaol o930 gdamdsi s@as® 05MLgdgdl.

bgdmnJdygamols  aomgosaolfobgdom,  bsd@mIol  dmi3gdygeo  bofogmols
QoM gddo  9bogg@Ologyg@o  LodmJogsJmlsds®mengddogo  og@oleodiool
bogombl Logobagdm yydomgds gomdmdbs. s@bodbyao Lsgombol gobbogngom
65dOm@do dobbow obobogl 0dol ©gdmblLF®oMgosl, @md oydobeojiool od
Lobol 303060 5@Lgdgeo s@ogAmMygoMmMgabo Mooy gdols doybgosgsw,
05bodgdmgg  Losg@msdm@olem  Lods@mosgo  Jdbol bmyog®  boswogl  0dols
d®30900bmgol, GmI Lobgadfoxgmgol, Lydgoeols dgdmbgggsdo, dgygdeosm
96039OLogr @m0l 3006030l Loggydgga by Lodmdomsdm woggdol gobboangs.
gL 3o, msgol db@og, Jabol Loggydggenl 03 ocy9dgb@gdol Fo®dmdmdolmgols,
Omdgamms  dJobgogomsi Robogyd 30098l dgydeosm  gBmo  Labgardfogml
Lolodo@memdo (omo@aobmb Lsdmjognsdm Lodhgargdo dgmeg Lobgerd{ogmls
Joboomdwgy ©o dmombmgmb o3 ¢35bslgbganols dogd Lsgygms® @g@o@m@osby

505doobol YR gdgools ddodg oM®ggzgdol Igegyoe dosmmgols doygbgdyaoo
B0osbols sbobwoy@mgds.

o Kamminga M.T., Universal Civil Jurisdiction: Is It Legal? Is It Desirable?, 99 American Society of
International Law Proceedings 123, 2005, 123-124 (popdm@go@meygaos HeinOnline-ol dmbszgdms
dobowsb); Donovan D. F. and Roberts A., The Emerging Recognition of Universal Civil Jurisdiction, 100
American Journal of International Law 142, 2006, 145 (popdm@gotmygaros LexisNexis-ol dmbszgdms
55bowob).

24



2. 9boggBloggdo LodmJsmsJmbsdstmengdo@ogo ogdolpodios

9b039G Logny@o 0g@olodios 05305300 390> hodmygs@odws
960390 Logrg@o Lobbaollsds®men gddogo og@obrodiool 03(*)(68000.65 OIOPRUIOTE!

bgdom  s@obodbs, Ybogg@logry@o  Lobbaollsds®magddogo og@olwolios
30(390©gds 5©sdosbols Ygagdgdol olbgom 3dodg sMMagg9dDy, AmamEgdozss:
39bm3E0wo,  5s3056yMMbol Toboowdwgy  dodos@mymo  sbsdoygergdo, ™ol
sbsdoygangdo, (odgods, dmbmds, ddggemse oygebs, odygmgdom goyhobo®gds. 66
egl 03539 ©@oMM3g390bg  dLbgg®3emo  30@gdo  ombmggb  ybogg@Logy®o
LodmJomoJmbsds@mmgd@ogo  09@obodGool  ogdgmgdslsg. ¢ 8 gmbby

® Aceves W.J., 165, Liberalism and International Legal Scholarship: The Pinochet Case and the Move Toward
a Universal System of Transnational Law Litigation, ob. jmenom 6.

% b, 6oTOMIol 1 mogol 89-3 Jggmoego o domomgdgemo Lmenomgdo. o3y 9bws smobodbmls,
Gmd oM yggms bgdmo domomgdyge  sM®3g3gdmsb  ©sgegdotigdom  s@Lgomdl domomgds
Loghomsdm@olm  Lodstmogndo  0dols  Jglobgd, @md domndy goOEgeegds  gboggdlogny@o
Lolbarolbsds@magdmogo og@oboodios. dsy., dbasgbo domomgds 5@ Ol dmdl g9bmEomsb,
™ol ©obsoymgdmob s oEsd0sbydmdol  (oboowdgy  dodsGmyge  obsdoyegdmseb

©5353d00gdom, mydzs, 3ogM3gEgdagmo dgbgogmgdols Jobgogom, s@bodbymo sMmMggz9d0
9d399098509d5 99b0ggdlogny® oydmololiosl (ob. LogBmsdm@olim Lads@maol oblGodg@dol

dog@ (Institut de Droit International) 2005 §geol godmEgdygmo sbas®odo, Gmdgeoi gbgds
39bm@oeol,  Ssdosbydmdol  Fobsomdpgy s ™ol @obodogmgdmoeb  dodsdmgdom
960390 bogny@o 0g@ololiool 3mddgogdol Lsgombgdl: Report on Universal Criminal Jurisdiction
With Respect to the Crime of Genocide, Crimes Against Humanity and War Crimes, ob. jmgnocm 46. od
25J3bg, ™I ggbm3oeo, SsJ0sbyy@Mmmdols Fobsowdogy ©o ™mdol sbsdoygmmms Ao 33 geno
350930005 (OHMImgdbgi o6 5@LYdmolL LogBhmsdm@molim jmbggbi3ogddo 3o@Msdo®o domomgds,
303gEgds 0y oMo dombg gbogg@logado oyg@obrodios) 9d399g0sMgds 9boggdlisgnydo
Lolbgolbsds®magdbdogo  og@olpoldioslt,  dogmomgdls  gomgbygeo  Labsds@manmgdols
305]B0go3 (sbg, 3op., dgemaools Lobsds@mem 3@sdBogzol Jgbobgd ob. Reydams L., Belgium’s
First Application of Universal Jurisdiction: the Butare Four Case, 1 Journal of International Criminal Justice
428, 2003 (goedm@godmygaos HeinOnline-ols dmbozgdms dsbowsb); sp®gmgg Ongena T., Van Daele
I., Universal Jurisdiction for International Core Crimes: Recent Developments in Belgium, 15 Leiden Journal of
International Law 687, 2002 (yo0dm@go@myaros Cambridge University Press-ols geng]@@mbyan
dmbogdms dsbowosb); Vandermeersch D., Prosecuting International Crimes in Belgium, 3 Journal of
International Criminal Justice 400, 2005; g9®35600L Lalodotmenm 3Msdogol dglsbgd ob. Hays
Butler A, The Growing Support for Universal Jurisdiction in National Legislation (ob. LEs@osms j@godgeno:
Macedo S. (Ed), Universal Jurisdiction, National Court and the Prosecution of Serious Crimes under
International Law (Philadelphia: University of Pennsylvania Press 2004); sp®gomgg Ambos K., Wirth S.,
Genocide and War Crimes in the Former Yugoslavia Before German Criminal Courts (ob. Lds@osms
3Hgogao: Fischer H., Kress C., Rolf Lider (Eds.), International and National Prosecution of Crimes Under
International Law, Current Developments, Second Edition (Berlin: BWV/Berliner Wissenschafts-Verlag, 2004).
9b3sbgmols Loliodo@menm 3Gsj@ogol dglobgd ob. Bakker C.A.E, Universal Jurisdiction of Spanish
Courts over Genocide in Tibet: Can It Work? 4 Journal of International Criminal Justice 595, 2006
(3odm@Bgo@mmnygeos  HeinOnline-ols dmbsgdmes  dsbowsb); sa@gmgg Ascensio H., The Spanish
Constitutional Tribunal’s Decision in Guatemalan Generals, Unconditional Universality Is Back, 4 Journal of
International Criminal Justice 586, 2006 (yo@dm@go®mgaos HeinOnline-ol dmbszgdms dsbowsh)).

%7 Van Schaack B., In Defence of Civil Redress: The Domestic Enforcement of Human Rights Norms in the
Context of the Proposed Hague Judgments Convention, 42 Harvard International Law Journal 141, 2001,
146 (podm@godngeos HeinOnline-ol dmbsigdms dsbowsb).

25



ol {gl®ogdo 3730390 ©pagds Logombo — dgydanos mg os@s Lobgedformls
osdosbols  ggegdgdols  ddodg  oMM3ggg90by,  @mImgdoz  9dg9dwgde@gds
9b0gg@bogny@ Lobbaollsds®ma gddog 0g@ologiosl, 2300303980

960390 Logrg@o LbsdmJognsm oygdobioiosi?

OEggobegeo  dpamdo®gmbom 5@  dgodangds  3o@Ggam@oygma  0dols
30 3039%s, ®md  9bogg@logy®o  LodmJogsJmbsds@man gd®ogo  og@olwodios

bgdo@o@mymos b s3@dogymos mobsdgdmgg Log@msdm@olm Lsds@menom.
JOMSEgMmo,  M53  omboboe  dgodengds  omdgsl,  s@ol  ol,  @m3
960390 bogr @0 LodmJogsJmlbsds@mengddogo  ogdobodzos o 5@oMgdl
LogomEgdagaem  balbosml. 8 5dog@@mgmop, s@Lgdomdl  sGog@mago®mgsbo
‘dgbgromgds 0d Logombmob ©5353doGgoom, ‘dggdg00om 09y NS
Lobgandfogmgdl, Lydgogols dgdmbgggsdo, 9bogg@losgy@dmdbols  3Gobizodol
bogydggarby 093990 gdo@mb  Logyms®  og@obeodioslt  Ladmdoasm
Lodhgergdo, @mdegdomnsiz Bobogydo 3o0Mgdo ombmggb domo  ygagdgdols
ddodg woMwg939d0l dgwgas dsmmgols doygbgdymo bosbols sbsbmsy@gdst.

bbgosolbgs  Lobol  Jowogdmgbyemo o Log@msdm@dolm  oJBgdols
Sbosgnobols bog3dggen by Yo 0dogds obgmo ‘Joodgdoogngds, ™3
960g9@Lbogrg@o  Lodmds@sJmbsdo@megd®ogo  0g@olpodios  mobsdgodmgy
Log@modm@olm  Losdos@m@on ¢uam dgGoe ©sd3goYe, oy o3Mdoa ey
39bmdgbl  Fo@dmowygbl.  9bogg@logy®o  LsdmJoansJmbsds@mengd@ogo
0960boJ300l @slodggdmdoby doygmomgdgb Log@msdm@olm G®odybsggdols
>  9gOmgbymo  Laobsdo@mamgbols  goesfyggdoergdgdo, ULbgopslbgs  Lobols
‘do@ogdmgbyano my Log@msdm@molie @ gdo.

Log@msdm@olien  BA0dybogrgdowsb, @OMImgddoz  ©obsdggdo  s@osmgls
960390 Logog@o  LodmogmsJmlododmangddogo  og@olpodiool  s@lgdmds,
> bobodbogos gmagogmo ogambgnsgool Lolbenols Lodos@meols Log@msdm@olm
B®odygbogro  (dgdpgmddo —  gmgomo  ogambensgool B@0dyboao).
A®0dgbods Lognme®d aowsfygg@ogmgdsdo bogdgbg — Prosecutor v. Furundzija —
@ogobobo s@bodbs, AMI Gobogy®d 30Ol gggds oJglb Fodopaobml 9ibm
Lobgandfogml Laslodo®mamdo badmognsdm Lodhgano 0d 3060l (oboswdwgy,
AmIeols Log@msdm@olio obsdoygagddogo Jdgogdol dgogaswsi ol doswas
boosbo. Labsdo®manm ©sldgbl, @md sl sdol goggmgds dgydanos, dJoygbgosgswe
0dols,  o®OLgIMdL  my sG>  dgbododol  Lobgend(ogmdo  (GmIgaolsc
Fo®dmowagbls ©obsdoyganols hodgbo 3060) 3obmbo, OMIE0mS3
L6300 9090 04m gl ©sbsToragddogo Jdg0g0980.%°

*® Roberts A., The ATS and TVPA in Comparative Perspective, 10-11 (309mbgans ©s0fgchs d@agomo
dogopol dgbggo@olmgol: Public Policy Roundtable: The Alien Tort Statute and U.S. Enforcement of
Foreign Judgments, Searle Center of Law, Regulation, and Economic Growth, Northwestern Law School,
2010). 3odmliganols Badudo bgendolof gromdos:
http://www.law.northwestern.edu/searlecenter/papers/Roberts ATS Final.pdf (6565bos: 05/07/2011)

% prosecutor v. Furundzija, ICTY, Trial Chamber 11, 2000 (121 ILR 213, 261).

26



9b039G Logny@o Lodmdo@s Jolsds@me go®ogo 09@0loioobspdo
dbo@Eodg@sl gbgogdom gOmgbymo Lobsdo@mamgbols aosfygg@omgdgddog.
dogomoms, dgmaools Lolbodo®memd Ubsddgbg — Ntuyahaga Case — &gobools
Lbodbgodm  dsom@l  dgangools  ddgomdoldymagangdols s  @yYsbool
doJogrsdggdol  I3gamganmdol  @odBgomsb  sgogdodgdom 540 000  93@aml
aoobos @os3olids 3@miEgldo Lodmdognsdm dbomggdol LEsGyLbom dmbsfoeng
300 9d0ls bobo(ﬁ&abgmmgg.m

96039@bogoy@o  LodmdogsJmbsds@mangd®ogo  oyg@dolpodiools  bogyd-
390bg  ©gmoJBydo ©sggdols asbboangol yggemoby Iwosdo  Lobasds@manm
305]Bogs ©d3-do s@OLgdmdl. gl ao@gdmgds soblibgds odom, G®d 539-Jo
dmJdgogol  L3gaoseyg@o  3obmbdpgdamds  9bogg@logny@o  LadmJogns Jm-
Lods®men gd@ogo og@oliodigools '331)01536.71 399dme, 599-do dJmJdgogol mmo
356mbo,  @mdagdoz  S@wosMygdgh  boggdlomu@  LasdmJogns Jmbsds@mangomog
0g@oboiosl. glgbos: 1789 {erols jobmbo ,,g@abmydo ©gaodgools dglobgd
(The Alien Tort Statute)’” o 1992 §arol ,,fod9301 Abgg@3mms ©a3gol Vglbobgd™
Jobmbo (Torture Victim Protection Act). > 30@gga0 5J@ol bogudggenbyg, >d3-ol;
Lolodo®mamgdls  gbodgdom  og@obrodios, gobobommb  gibmgagdols dog@
93bmgegdol Yoboowdwgy (odwygbogo Lsdmjognsdm Lo®hgagdo, @mdagdoi
9bgds Log@msdm@oliem Lsdo@meol @o®mmgggol dgogasw dmbamdhgmggdolmgols
doygbgdyemo bosbols Sbob@oy@gdsl. 74 dgmey 3o6mbols dobgogom,

"®Roberts A., The ATS and TVPA in Comparative Perspective, 7, ob. ljm@om 68. 30b@0bgb@u@o
Lodsomaol  Jg996960L  3obmbdogdammds  Log@msdm@obm  wobsdogaols dbbggmden  30Mgdl
Ygbodengdenmdols  odarggl, Lobbaols  Lods@menol  3GmiEglol  gotgamgddo  Fomowyobmb
Lodmdo@sdm badhgangdo d@smogdyga 3o@ms Fobsowdwgy (ob. Donovan D. F. and Roberts A., The
Emerging Recognition of Universal Civil Jurisdiction, 154, ob. Ujm@om 64). Lfm@go 530l
Loggygdggenbyg 0dbs Fodwagbogmo Lsdmjoansdm La@hgano Loddgbg — Ntuyahaga Case — 649s5bools
Lodbge®m doom@ols Fobsomdgy o3 93565L3bgmols obsdoyagd®ogo Jdgogdgdol dlbgg@maro
300gd0ls dog® (ob. The Case of the Major, Cour d’Assises de Bruxelles, 2007 (ob. Roberts A., The ATS and
TVPA in Comparative Perspective, 7, ob. bjmaom 68)).

& dobgbgdo, 0y Go@mI dmogows dgodow Rgbo Yboggdloag@mds Ladmsmsdm og@oliwoiosd
5>39-Yo, ob.: Terry J., Taking Filartiga on the Road: Why Courts Outside the United States Should Accept
Jurisdiction Over Actions Involving Torture Committed Abroad, 110 (ob. Ls@osms j@gdyemo: Scott G.
(Ed), Torture as Tort, Comparative Perspective of the Development of Transnational Human Rights Litigation
(Oxford-Portland, Oregon: HART Publishing, 2001); sp®gmngg: Stephens B., Translating Filartiga: A
Comparative and International Law Analysis of Domestic Remedies for International Human Rights
Violations, 27 Yale Journal of International Law 1, 2002, 10-17 (aodm@godmeyganos HeinOnline-ols
dmbozgdms dobowasb).

7 5JBol BgJueo bygmdobsfgomdos gm@bgmol 9bogg@lodgdol Lodsdmaols imanols (Cornell
University Law School) 396239® 0 by:

http://www.law.cornell.edu/uscode/html|/uscode28/usc_sec 28 00001350----000-.html (bsbsbos:
10/07/2011).

& 5JBol Bgdupo bygedobsfgomdos gm@bgmol ¢bogg@LodgHol Lods@maols bimanols
39023900 bg: http://www.law.cornell.edu/uscode/uscode28/usc_sec 28 00001350----000-notes.html
(6565bos: 10/07/2011)

" Bachmann S.D., Civil Responsibility for Gross Human Rights Violations (Cape Town: Pretoria University Law
Press, 2007), 17-18. §oabol gargJ®@mbymo gg@los bgmdobs§gomdos a0dmdgdemmdbols ggo-
3390©%bg: http://www.pulp.up.ac.za/pdf/2007 13/2007 13.pdf (bsbsbos 03/04/2011).

27



960390 Logo @0 LodmogsJmlsdo®@memgddogo  og@obeolios  gOEge©gds
(odgboms s dggegambdomn 2odmfgggao bosbol sbsbwoyg@gbols Immbemgbom

(ot gboem Lo@hge gdby.”

>5dosbols 9B gdgbdols ddody O5MM39390mob 05 353d0@gbom
960390 Logry@o  Lobbaollsds®megd®ogo  0g@obeoiool oMo gana@ow
96039@Logo @0 LodmJogrsJmbsds@man gd®ogo oyg@obodiEool ©sbsdggdmdsby
dogmomgdl  Ladmdognsdm  ©s  gmdghogee  boddggdby og@obroldioobs s
9boyg@  Lolbsds@mem  aswofy3zgBogdoms  dgbobgd  Log@msdm@molm
30639600l 30mgd@o (Draft Convention on Jurisdiction and Foreign Judgements in
Civil  and Commercial Matters), @mdgeroi  3o530L  bog@msdm@olm  39@dm
Lbodo@manols  3mbgg®gbzosd  dgodydegs. o3  3mbggbiools  3@mg@ol  3g-18(3)
dgbeno  omgo@ol{obgol, OmI ,,oMe09@0 o3 Igbendo o ¢3@dogsgl (930
Lobgandfogml  Lobodo®omeml  gemgbygao  Lods®mergddogo  LobEgdols
QoM gddo o030 3geml  Laggmo®o  og@obrodaos  olgn  Jdgogosby,
OEAMO0(30S:

303900 go@osb@o:

S) 29bmMm3000, 5©5d0sby®Mmdols [obsswdwgy d0do@mgeo obsdoygemo ob
mdol  sbsdoygero 03 dbodgbgeomdom, @mImomsi obobo  2oblsbwg@yaos
Lobbgrols Lodo@merol bog@msdm@olm Lobsdo®onmml bEsGYE0m;

d) 30bogy®o 306ols Fobsomdwgy dodo®mnyeno Lbg@ombyeo
Log@modM@olm ©sbsdogao; b

a)  gobogy@o  3oMol  olgmo  gubpsdgbd o R gdgdbol  sMPZg3S,
Omym@gdoes:  [odgds,  dmbmds,  odyegdomo  IOMIs s 0dYengdomo

3o9hobo@gds s MM gdosbss  oobgggs  Log@msdm@olm  Lads@mearols
dobgogomn s3@dogoyaos.

dgmeg go®056@o0:

ddodg  Log@msdm@olim  obsdsyaro, 0d  3o@mdom, oy Lobgerd{ogmd
‘dglodsdolo Log@msdm@olie bgardgiagegdol Logydgge by, @Gmdaol §g3@oi
05350 5Mob, googdigms bogygms®o Lobbaollsds@mna gd®ogo og@olwodios
od  obodoyagddog  JIgogdoby s od  obsdsymgddogo  Jdgogdom
3odmfgggmo  Loggwomomn o6 gobogy®o ©sboboh@gdom  ©sdpasdo  bosbols
560bsm@gd0l Jmmbmgboon [o®doagbogos LodmJomsdm Lo@dbgao. <70

>bobodbogos, MM gl 3mbggbiool 3GMgdR by I domds dghg®gdyaos.
JOM-gOmo, s 5>  gOmoEgdmo  dgbero, OmIgwbgz  LogOmsdm@olm

7> Bachmann S.D., Civil Responsibility for Gross Human Rights Violations, 18, ob. LJmenom 74.

’® Hague Conference on Private International Law, Preliminary Draft Convention on Jurisdiction and Foreign
Judgments in Civil and Commercial Matters, October 30, 1999, Preliminary Document No. 11 (August, 2000)
(ob. Ryngaert C., Universal Tort Jurisdiction over Gross Human Rights Violations, 20, ob. Ljmenom 58).

28



30653909600l Jmbsfoamg Lobgedfoxnmgdds gg® dosw{ogl 3mblgblyglbl, oym
LYmégo  3g-183) dgbeo. 77 mydgs gl LEgmgdoms oG 60Tbogl, GmI
Lobgandfogmgdds gomyggl ¢bogg@logy@o Lodmogsdm oyg@dobioliools owgs.
3o000dom, ol gsdBo, @md 3mbggbizools 3OMgJBdo  solsbs  9ybogg@logry@do
LodmJognsJmbedodmengd@ogo  ogdobodizool  dglobgd  dgbero,  dg@yg9ergdls
0d5%g, M3 Lobgadfogmgdo s  gJb3gm@gdo, @mIamgdoiz  3mbggbiool
AadbBol 30mgdddy Idomdebgb, Gmam@ G d0bodyd, 9339 dgdas® god@ow
0y oMo, obsdggos  doobz  B00hbgggb  Log@msdm@moliem  @sbsdoyyagddog
J0909dgomsb  dods®mgdom  9bogg@logy@o  LsdmdoasJmbsds@mengdb@ogo
0gGobodiools 20303920 9051 — 0dols aomgogolifobgdom, “md
Log@msdm@olm 3mbggbz090do begds 9339 >OLYdgeo ob Loliydggano sbogno
Lbodo@magd®ogo  be@dgdol  3mogoio®mgds,  Lbgospgo®o  wslggbolbogols
SEA0MO 5@ @hgos.”8

Jolob@gdols, ™3 Log@msdem@olie Lods@menols ngogosb@obom
5M53005M0  adMMEgds oG 5@OLgdmol  Losodolm,  @O®m3  sesdosbols
YR gdgdols  3dody oMMzg390bg  Ybogg@lsgny@o  Lolbgrollbsds@mergdb@ogo
0g@oliogiools RNONCHIHIONG 253039809l 9b0gg@Logry@o
LodmJo@sJmlsds@megd®ogo og@olpodios, 0bos®gdl gg@mdygemo  jmdoloss
(999 mddo — gg@mgmdolos). 533d-0l 9bgbogl Lobsdo@menm@o oblobognggen
Lo Jdglmsb — Sosa v. Alvarez-Machain — s 35330 gd0m dgoagboan Lods@mnen gd®og
sl 3gbsdo 936m3mdolosd dogomomo, “md 96039 Logoy@o
LodmJogns Jobedo@mangdb@ogo 0g@oleodiools aogdEgergds bgds@stmyeos 0d
J9909096056 dodo@mgdom, AmIe gdby3 9b0gg@Logry@o Lolbaools-
Lados@man gd®ogo 0oyg@olipodios gOEgmegds, gobsowsb, 930m3mdolools sb®om,
960390 Logr @0 Lodmds@sJmlsdodmengd®ogo  0g@oleodios, 9bogg@lsgy®o
Lolbaollbodostmangddogo oygdolpojiools dbgegbow, gdbsby@gds  swsdosbols
M3 gd9d0l 8d0d) ©oAE93900L oYLy gmmdol sedmgbg@sl.”

Ibos@adkg®s, @mImomnsis  9bogg@logrydo  LodmdomsJmbsds@mnen gd@ogo
0Gobodi3os  Lodggdamdl bgdmwslobgamgdye  Fyo@mgddo, @Gmggdl oligm
‘doodgdooggdsls, ™3 Log@msdem@olim 056539 MmdOMdo, 300b303do,
slodggdo  doohbggl, @md  Lobgendfoxmgdds,  Loggmedo  bydgoaol
‘dgdmbgggsdo, osdosbols 9 gdgdbol  3dodg  oM®Zg390by  oogM (g mb
960390 Logry@o LsdmJognsJmbsdo@mangdb@ogo oyg@obio]ios.

bgdmowbodbyao sliggbs Igs@gds 0domsz, ™I LobgandFoxmgdols dogH
>adosbols 9B 9d9d00s ddody 5MM039390by 9b0gg@Logry@o

”7 Ryngaert C., Universal Tort Jurisdiction over Gross Human Rights Violations, 21, ob. bJmanom 58.

% Lsdmdomadm s gmIgoogm  bsddggdby  on@oloogools ws  gabogd  Lobsds@manm
3osVy3gdomgooms dgliobgd Log@msdm@mobm  3mbggbizool 3@mgddol dgdydsggdol dgbobgd
©gBomYM0 0bxm®Iszos ob. Van Schaack B., In Defence of Civil Redress: The Domestic Enforcement of
Human Rights Norms in the Context of the Proposed Hague Judgments Convention, 171-193, ob. Ljm@om
67.

7 Brief of Amicus Curiae the European Commission at 17-22, Sosa, 542 US 692 (No. 03-339) (0ob. Donovan
D. F. and Roberts A., The Emerging Recognition of Universal Civil Jurisdiction, 147, ob. Ljmenom 64).

29



bodm Jo@sJmbods®mnegdbdogo 0gGobrodiools 35803980960l 3oJBgoo
Log@Msd@olem  Mobsdgamd@mdol  dog®, d3o®g  aodmbogamoligdol  go®o,

sOLgdoms© 253MmAJLBJOYo 5@ stols. 80 30m@F LBl s@sOlgdbmds 3o 0dols
d0dobodbgdgaros, @md Lobgandfoxgmgdo s@OLgdomsw [obssdogao o6 o®osb,
©“md >5dosbols 1R 9d960l ddody O5M®393900 9J3990 9050 gdm©gls
96039G Logny® Lodm Jo@sJmlsds@megdbdog 0g@oloiosb. OAMO3
539350L30  F9al, ,LogOhmsdm@olm bLsds@msendo oyg@obiodizools s@lgdmdols
,»10375300bm0L BglE o™ 0mgmgds ©odenmds@oyg®o 3OmAglEol s@Olgdbmds b
o(ﬁoﬂ)lsa?)m?)o.“sl

5J39 9bws 500b0dbML, MM sEsdosbols YR gdgdol 3dodg WoMW393900b
dodo@mgdom  9bogg@logny@o  LodmdsmsJmbsdos@mnengd®ogo  og@olbwodiool
sliodggomdols  Lobodpgdbanme  39dy39e09dl  oboig, @md o6 s@Olgdmdl
SMSZ0M MO Loy ydganosbo 509939680, Omdgeo; 5do% M gdars©
ooLod Mg, MM Mobsdg®mgg  Log@msdm@olem  Lsds@meol  dsgnom
Lobgand(oggmgdls  g3@dogmgdom,  Lyg®gogool  dgdmbgggedo, o030 (39e0mb
9b0ogg@bogoy@o  LodmognsJmbododmagd@ogo  ogdolojaos  s@sdosbols
YR gdgdol  olgm  3dodyg  ©oM®Zgg390bg,  @MImgdbyz  Logdmsdm@oli,m
Lodo@meanols dsgnom  9bogg@logrygdo  Lolbenollsdo®megd@ogo oyg@olwodizos

303D RIS
d;ogo®o >M99d96@ o0, Amdgeolo 9b03gObogry@o Lodm Jogos Jo-

Lodos®man gd®ogo  09@obeodiool dmfobssdogaggdo 4969696, damdsgmdls
03590, ®m3 o>@ Tgodengds Lobbenols Lodos@menol bggemdo dmddgoo Fgbgdol

8 Ryngaert C., Universal Tort Jurisdiction over Gross Human Rights Violations, 32, ob. Ljmgnom 58;
Kamminga M.T., Universal Civil Jurisdiction: Is It Legal? Is It Desirable? 124, ob. Ljmgnom 64. 539 3bws
>0060dbml, @md 533-0l Bog®d Pbogg@logygdo og@obrodiool Logydggembyg Lodmomsm
ogoms  aobbogngols s aoesfyggBol Lyger 3 dgdmbgggol dmidygs Lobgmdfogmms dbdowshb
30mBgLEo (ob. Mora P.D., The Legality of Civil Jurisdiction over Torture under the Universal Principle, 52
German Yearbook of International Law 367, 2009, 398-400). <¢gGm dGsgo@m@oibmgsbo LEsGobGogol
dmyggebs  dgodamgds  0d 9B 303gd0l  Lolbodagdbame, @md  5d3-0l Fogd  bogg@lognydo
LbodmJoemsdm  og@olbpodiool  asbbm®Eogamgds  Log@msdmaolm  mobsdgamd@mdols  dog®
393003 gbGgdgmo o6 sdol  (ob.  Jogoblol,  g9ogdsbols  ©o  dydagbHomols  dogd
©05530JboMgdyamo Log@mm  asblsgygm@gdgao sbdo Logdgbyg — Arrest Warrant of 11 April 2000
(Democratic Republic of the Congo v. Belgium), 133, ob. Lijmaom 13). ao®@s sdobs, smbsbodbogos,
Amd 53 3 Logdowob 2 ULsddgby 30m@gbdo wooxkgodlodgl  Lobgardfoxgmgdds, @mdgams
J39d9300mIgdol Lsgomboi gobobogmgdmes dgbsdsdol Lobsds@manm 30mi39Lgddy. ~dogbsw,
o8 Lobgmdfonmgdl 3Jmbpsm 3oMmesdo®mo 0b@gmglo, @ol godmz domo sbMo o6 dgodengds
dbgoggemmdsdo  odbgl  domgdgmo  Logombol  odygemog  Log@msdm@olbm  Lads®omsendo
>Abgoygeo gomo®gdol dgbogslgdesw (ob. Universal Criminal Jurisdiction With Respect to the Crime
of Genocide, Crimes Against Humanity and War Crimes, 233, ob. Ljmgom 46). aodos sdobs,
omlobodbogos, @md 53 3 Lobgedfogmesb  gom-gomds, 3gdhdme  LsdbGgm  ox®ogod,
dmogmmdol Jgiagenol dgdpgy dbodo ogdoms dobo J3gdgg@omdgdols dods®o sdd-ols dog®
960390 Logn o basdmdoasdm og@olpodiool aoggegdsl (ob. Roberts A., The ATS and TVPA in
Comparative Perspective, 9, ob Ljmaom 67).

8 Akehurst M., Jurisdiction in International Law, 46 British Yearbook of International Law 145, 1972-1973,
176 (podm@godnygaos HeinOnline-ols dmbsigdms dsbowasb).

30



530™MI>G G0 95dmygbgds  Lodmdomam  Lods@mogo. 82 5ol Loggydggen by
390gds  @oliggbs, ®mI 5@  TDgodaogds  gbogg@lognyg@o  Lolbbaool-
Lbodo@mengd®ogo  og@obeojiool  Fglgdol  dgdsbogydom 2030398090
960g9@Logoy@  LodmJogsdmbsds@mnmgd®og  oyg@oboldiEosby s oI,
dgbododolo@,  bobsd  Log@msdm@olm  msbodgymd®mods  3o@Es306 S
Gomobobo  olodggdo o o@0oMgdl  9bogg@logry®  LsdmJogns Jm-
Lodsmengd®og  og@obodioslt,  dsbodwg  s@slfm@os,  ¢bogg@dlsgnyy@o
Lobbaolblsds®man gd®ogo 09@0lpo300©sb 3odmdobody, >5dosbols
9B gbdgdols 3dody oM®39396vyg ¥bogg@logry@o LsdmJoesJmbsds@mengdbdogo
0960LEod300l ©olsdggdom swos@gds.t3

bgdmm Jomomgdbya 5O dgbH®Mob ws3o3doMgbom ¥bs smobodbml, @mJ,
bopsws,  LYm@os  dgbodgbs,  @md  Lolbgool  Lodos®maol  bm®dgdo
53BMISAYHo 5@ dmJdgegdgh Lodmdsmsdm  Lods@merols LggdmTo. mydae,
sdog@myms,  sOsL{m@os  gbogg@logy@o  Lolbeollodo®mnegdbdog  ©o
LodmJognsJobodo@magdbmog 0g@oleodiogdl dm@ol dgoa®o  Lowgdo® goEom
bobgdols 3oge0 gdo. LoJdg 0dsdoo, “md 9b0gg@Logry@o
Lobbaollsds®ma gddogo 0g@olpodiools doM gy 0 gdeno be®dgdols
aodmygbgds 96039 Logrg@o  LodmJognsJmbsdo@mangd®ogo  oyg@olwodiools
dododon 5@  au@olbdmdl  Lobbenols  Lodo®moendo  dmdgoo  Fglgdols
3odmyggbgdols Lodm Jogns Jm bodo@mogndo.  9bogg@Logeg®o Lolbeools-
Lbodo@mengd®ogo  ogdobodiaools  do@gammodgdgaro  Fgbgdo  @gomy@ow
3obLobEgMoggb Lbobgend{ogml 0g@olioliools, Lbgo Lo@yggdom,
»U030bmbdegdam,  Lobsdo@merem  ©s  sdobol@@sxoygmo  3mddg@gbiool
oM@ gdls, 84 boam  Lobbeols Lsds@mogls s Lodmdomsgm  Lodo®momls
dodol s@OLgdgeo 2oblbgoggds @go@yg@o© 5Mogoms® M@l 5@ Mmods>Tdmdls
o3 3md3gBHgbool dmEyemdol Aoblobg@sdo, gobsowsh, @mam®Ez dmyg@o
Voo, nsgobomsgow 05GE0ygdo: »BoLbaollsds®man godogo ©d
»bodmdoas Jolsds@memgd®ogo™ o  sboboglh  s@ogoms®  aoblibgoggdsls
Lobgedfogyml dogd JIgwgdol jmbd@mamols boGolibdo.3

030, 07 Lobgedfogml ojgb  3md3gBgbios, @md  wosgzol®mls
300l Lolbaollbodo@magddogo 3obygbolidygdamds, ol ¢bws 3jmbegl 0dol

3033939630563, “md 5d039 301 Lodm Jo@s Jmlsds@me gd®ogo
3obygbolidygdamdoiz  osgol®ml.  3obygbolidggdamds  bgdoldogdo  gm@dom,
06905 gL LolbaollodoGmagddogo oy — bodmdsgsgmbsds@mengd®ogo,

Jobbo@ obobogl, 3obygbo sa960bml 306 dols dogd howgbogro Jdgogdbobmgols
s gb ool LYmége  3sLygbolidygdermdols  0blEoRyBoL  doGomswo

¥ Mora P.D., The Legality of Civil Jurisdiction over Torture under the Universal Principle, 397, ob. LJmenom
80.
83

0dgg, 367, 403.

Brownlie I., Principles of Public International Law, 6" Edition (New York: Oxford University Press, 2003),
297.
# Bowett D., Jurisdiction: Changing Patterns of Authority over Activities and Resources, 53 British Yearbook
of International Law 1, 1983, 2, 4 (ob. Parlett K., Universal Civil Jurisdiction for Torture, 12 European Human
Rights Law Review 385, 2007, 386).

31



5b0dbygemgds. 86 AT >dolss, dbgoggamdsdos dobowgdo, ™3
Lobbarollsdo®mnagd@ogo  3sbygboldygdemds  gogoewgdomn  9u®eMm  I353O0
QomAdos  3obygbolidygdamdols,  gow®g  Ladmdoamsdm  3obygbolidygdamds.
‘dglodsdolbo@, my Lobger{dogem gxamgdsdmbomos s gomyggygee dgdmbgggsdo
3O gY@ (305 87 ©5530OML 301 Lolberollods®mnegdbdogo
3obygbolidygdamds, 9bws hosomgogml, @md ol Yy gdsdmbogos ©ss30LAOMLs
300l 3obygboldygdemdol  ¢gem  Ibyodydo Rm@dse, 306500056,  bempowo
300b3z030L mobobdop, ,,dg@ol dgddang bogagdlsi dgdergdls (qui peut les plus,
peut les moins).<83

>J39 9bgs >00bodbmls, ™3 Lodmdogns Jolsds@men gdodogo
3obygbolidygdamds  Loglgdoom  dgglodsdgds 0d dobbgdl, @sloi gdboby@gds
Lolbenollsdos®men gd@ogo 3obygbolidy gdambs. bmg oo, Lodm Jogns Jm
3obygbolidg gdamobs dobobogngds OIOPNRICTE! sbos®oggbdbyano 3060l
0bEogo s Y®o 063 g 9Lgools s 3dsgmezoa gdologols 3>dobbygano
3sbgbolidggdamdol  gm@ds, mydgs Ggoy@do, ©sbsMoggdygmols  dog@
5obobly®o  2odm@hgbols dowgds 03 bosbolmgol, @mdgaoi dob dosygbgl,
LodmJognodm  3obygbolidpgoemmdbols  dbommeo  ghm-gomo  sl3gddos @
9Ibobyy@gods  gooegdom YBROM FGoOmM, Lobmasem dJobbgdl, dsm dem@ols
Log@msdm@olem  Lodo®maol  dog®  @obsToygangd@ogo  godmibswgdaao
J390909b0bmgols 3obybolidggdgao 30Mgdol oylx germdols ogpﬂmtgkaﬁ)ols.”

ol 3mbodoydo  (geogo, @mdgamoi  Lodmds@sJmlisdo@mengd@ogds
3oLgbolidygdamdsd  dgodengds  goBobml  sesdosbols  gRagdgdol  ddody
5M0393900L Fobsomdwgy d@JImensdo, 39093980 gdl 0dol Lalo®ygderme, Gmd
Log@msdm@olm  Lods@mogmo,  Lobberollbods®mergdbdogo  oyg@olwodiools

3@ gen Y@, slsdggdow 9bgs b3bmdwgls 96039G Logny@
Lodm Jogns Jolodo@magddog oyg@dobooiosbsg.

0530l OMDY, 9bogg@OlLasay®o Lolbeollsds@mergd®ogo oyg@dolioliools
dgdmmgdom  Log@msdm@obem  Lsdos@moao  dobboe  obobogos  gogbodws

¥ Stephens B., Translating Filartiga: A Comparative and International Law Analysis of Domestic Remedies for
International Human Rights Violations , 41-42, ob. Ljmeom 71.

87 dog. ob., Fodgdol s3@doangols dgbobgd 1984 3mbggbiool 3g-4, 39-5 dygbangdo s d9-7
dgbangdo;  ddggemgdols  sygebols Fobsswdwga 1979 Fanol  gmbggbool 9g-2, 8g-5 ©o dg-8
I9bangdo; gggms 30Mms 0dyg@gdom goyhobodgdolasb oigol 2006 Fenol 3mbggbiool 3g-4,
39-9 o dg-11 FIygbengdo. ob. sa®gmgg JsGOmedloxyagdol Log@msdm@obm  Lobsds@mamls
aosVyggBomgds bsddgbyg — Questions Relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal), 1CJ, 2012, Par. 92-93. po0Fy390 080900l Hgdldo bgedols(gomdos des@madlboyx gargdols
Log@madm@olem Lolsdo@mamls ggoaggdoby: http://www.icj-cij.org/docket/files/144/17064.pdf

8 Ryngaert C., Universal Tort Jurisdiction over Gross Human Rights Violations, 26, ob. Ljmgom 58;
2oblbgoggdygmo sb@olbomgol ob. Bradley C.A., Universal Jurisdiction and U.S. Law, The University of
Chicago Legal Forum 323, 2001, 341-350 (go03m@g000eos HeinOnline-ols dmboszgdms dobowasb).

8 McGregor L., Need to Resolve the Paradoxes of the Civil Dimension of Universal Jurisdiction, 99 American
Society of International Law Proceedings 125, 2005, 126 (podm@go®mgaos HeinOnline-ol 3mbsgdms
b5bosb).

32



Lobgerdfoggmgdols s Log@msdm@ole  mobsdgamd@mdol 959G 9O ™Mb
o>5dosbol  gRegdgdol  3dody  oMm®ggzgdol  [obosomdwgy d@MJma@sdo @
Lodo@meosbmdol  s@wygbsdo. 90 96039@bogoy@o  Lobbenollsds@men gd®ogo
09@0lodios  Fo@dmowagbl 939G 9@  Igdobobdl o3 Fobbol  JolLow(ggee
03 gbo, Modpgbosi oMmMIggl swodosbols Regdgdol ddodg woMMgg3zgools
hodwgb 3009l ,,qlog@mbm 6031503”3;93;@13“91 > 9bOYbggaymxl, Gmd olobo
5@ s®hbgb ©oulieygarb0.92

gl 5sd0sbol YR gdgdols ddodg woMEggg9d0ls Fobsomdwgy d@dmensdo
9ON-9O dbodgbgeomgsob d9Jo60bdog 96039 Logry@o Lodm Jogns Jo-
Lods®mengddogo  og@olipodios  Lobganwgds. 93 39003,  >@Lgdbmdl  oligmo
Jobob@gdoE, M3 spsdosbols  ¢gegdgdgdol  ddodg  woMm®gg3zgdolmgols
Lodm Jogns Je 3oLgbolidy gdamdols o30LM 90l MR L 550339900
2130050 9Lmd950 LolbEollisdsGmna gd®og 3sbgbolygdamdslmsb Jgos®gdom.?
dbaoglo ‘dggolgdgdo 0dgn 93 0dols goMoygols bogyyydggenls, ©®md
Log@msdm@olbem  bodos@mogl, Fglbom, o®oggdo  o@  9bos  3IJmbogl  0dols
Lofoboowdwgaym, @md  Lobgandfoxmgdds 0dsgg dobbgdobmgol, @olbmgobsg,
0530l AMDY, Sos®gdye odbs  9bogg@logy@o  Lolbgollsds@mergd@ogo
096obodi3os,  3odmoygbmb  ¢bogg@lsgy@o  LodmdsansJmlsds@men gdodogo
0Gobodiool bados®mangd®ogo 39039003,  domygdgdgl, @md o0 5Ol gomdls
300630390 goblbgoggds 03 3MMdargdgdl dm@ol, GmIemgdoi Fo®dmodbgds
93bmgergdols dodoGm Lodm Joans Jm- O Lolbaollsdos®mangd@ogo
0g@olioliools 25303980 gb0Lo b 95 © dgbodsdolbow,  9bogg@logrydo
LodmJoansJmbsds@margdb@ogo 0g@olodios @ s@ol ,,98360m oo Lag@mbols
‘dg9d339800°, 96 30009 9b039@ Logny@o Lolberolilsdos®mnen gdb@ogo
0g@oliogioss.

% Inazumi M., Universal Jurisdiction in Modern International Law: Expansion of National Jurisdiction for
Prosecuting Serious Crimes under International Law (Antwerpen/Oxford: Intersentia, 2005), 1-3.

* Orentlicher D.F., Universal Jurisdiction: A Pragmatic Strategy in Pursuit of a Moralist’s Vision, 145 (ob.
LEos@osms jMgdyeno Sadat L.N., Scharf M.P. (Eds.), The Theory and Practice of International Criminal
Law, Essays in Honor of M. Cherif Bassiouni (Leiden: Martinus Nijhoff Publishers, 2008)); Brown B.S.,
Research Handbook on International Criminal Law (Cheltenham/Northampton: Edward Elgar Publishing
Limited, 2011), 368.

9 Mendes E.P., Peace and Justice at the International Criminal Court, A Court of Last Resort
(Cheltenham/Northampton: Edward Elgar Publishing Limited, 2010), 154.

% Foreword by Robinson M., United Nations High Commissioner for Human Rights, to the Princeton
Principles on Universal Jurisdiction, 16-17, ob. Ljmaom 58. bmaomsw, 9bogg@logygdo bodmdognsm
0g®olpodiool 3b0dgbganmdols dglisbgd ob. Van Schaack B., In Defence of Civil Redress: The Domestic
Enforcement of Human Rights Norms in the Context of the Proposed Hague Judgments Convention, 156-165,
ob. Ljmenom 67.

* Murphy J.F., Civil Liability for the Commission of International Crimes as an Alternative to Criminal
Prosecution, 12 Harvard Human Rights Journal 1, 1999, 47-53 (yodm@go®myganos LexisNexis-ol
dmbogdms dobogshb).

% Brownlie 1., Principles of Public International Law, 298, ob. jmaom 84. 3o6lbgoggdamo dmlsb@gds
ob. Bradley C.A., Universal Jurisdiction and U.S. Law, ob. lijmaom 88.

% Sosa v. Alvarez-Machain, Separate Opinion of Justice Breyer, US, Supreme Court, 2004 (127 ILR 691, 816).

33



0d 35JBM@gdosb, Mg gdo(3 96039 Logry@o Lodm Joas Jm-
Lods®men gddogo  0g@olbrodiool ©olsdggdbmdoby doymomgdgh, aodmbs el
Fo®dmowagbls ols aoM9dmgds, @M oG >0 gdmdls bog@msdem@olim
by g0 gds  ob hggyengds, Gmdgmoi  @oglbobo s S@OmMASbOMgbs®
960390 Logr @0 LodmJogsJmlbsds@mnen gd@ogo  oyg@obodEool  ©olisdggdmdsls
500oMgol. o3 godgdmgded dgodangds agododaml  olgmo slggboliggh, @™3
Log@msdm@olie 056539 MMM 9V 0bsom0de gy gds 9b039O Lo y@o
Lodm Jogns Jolsdotmagd@ogo og@obrodiool opgsl s Lfmege sdo@dmd o@
30653330390 5L Log@msdm@olm  bgandgi@yegdgdls oy  hHggyergdgddo.
dog®sd,  Lobsdwgomg@do, o@OLgdbye  gomo®gdsl  dgodangds  Lbgs  oblibsg
degdgobmbs.

boddg 0dsdos, @M Log@msdm@molim bgendgi@ g gdgbolbmgol, Gmdggdo
3065333039996 9bogg@lLogry@®  Lobberollsds®memgddog  og@obioliost,
sdobabosmgdganos 9OH”0 b3g30503> - olobo omgomol{obgdgb
Logogegdgmm s sMs  bgdoymgmmdomo  ¢bogg@lsgny@o  oyg@olipoliools
3(4)06(30315.97 obobo o® o5daggzgb mogol §g3@ Lobgandfoxmgdls msgolygan gdsls,
o0 g30B™b, 255303980 mb, MY 5@ goog@EgEmb  Logyms®o og@obwodios
Log@msdm@olie Lodo®manols dog® 5bsdoya gd®ogo NUONORERIE
J092090906b9; obobo ¢bogg@logy@mdol 3@0bi030L  Loggydggerbg dJmombmggb
Lobgadfogmgdolgeb o8  ©obsdsgmms  hodpgb 30090y oyg@olipoliools
3030390 gosl,  ob,  ¢zoydgl  dgdmbgggedo, 5I  3oGms  powogdel  od
Lbobgerdfogmbogols, Omdgero(3 dbopymybsl 2530 353l dom
2ololods@ma gdm o.?

bgdooJdgmo  Gmggol  obgm  dmsdgdoemgdol, ©@m3  bogg@logy@o
0g@olojiool  dgbobgd  s@Lgdygeo  Log@msdm@olie  bgandgz@ e gdgdols
Loghomm  LE®s@gaoss — ©osfglmb 9bogg@loga®o og@obrojios Ibmenme
Logogrgdagam Lobom. Omym@E hobl, Log@msdm@olem msbsdgymd®mobs ©wgls
YoOogmeE dbos 5@ oGO0l boodobme, @M sesdosbol  ggegdgdol  ddody
5MM039390mob  dodos@mgdom  0@godmml  ¢bogg@logny@o  LodmJogsJm-
Lodo@mengd®ogo  oyg@obodizools  gobbm@dEogagdols 3o goYa gds,  ©S
LY moge oJgosb 203mdwobs®yg o6 sbpgbl 9bogg@lsgy@o og@obrojiool o9
Lobol 3mox030®gdsl Log@msdm®olim bgendgzega gdgddo.

Sbo@mp0y®a, 9b039@ bogny@o Lodm Jogns Jolsds@man gddogo
0gdobodiool  dglobgd  Log@msdm@obem  hggyangdgdol  s@s@Lgdmdo
‘dgodengds  s0blbsl 0dom, M Lobgerdfogmgdo o6 aodmbo@oggb dbomdsls,
599dgob bogymo® ‘dosg@emgbeye Lodo®man gd®og Loli@gdodo
96039 Logrg@mbols 300bo3ol booyydggenby Lodm Jogns Jm 539600
Fomdmgdols dgbsdangdeomds. Logo®oygwme, Lbm@ge 3ol ¢bws  dogsfg@mm
Lobgardfogmgddo  9bogg@logyg®o  bodmogosJmlsdodmagd@ogo  oyg@ob-
ool Logydgemom Lodmdomasdm ©oggdol aobbogngols 3@sdBogol Lodfodys,

7 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Joint Separate Opinion of
Judges Higgins, Kooijmans and Buergenthal, 130-131, ob. Ljmenom 13.
98

ob. bjmenoem 87.

34



G053, mog0l Ib@og, 25b530MMdgdL 0dol, @M Log@msdm@olim  Lodos®msgndo
Egdg oM  hodmysmodgdbygmms  Log@msdm@olm  hggyemgds,  @mdgeo
900 dbodgbgenmgbow d033000000 9 9b0g9@Logr @0 Lodm Jogos Jo-
Lods®men gd@ogo 0@oleodiool @olisdggdbmdsby.

od39 9bws o5@0bodbml, M3 Log@modm@olbm byandgz@ e gdgdols  ©
hggnegdgdol  s@os@Lgomds  Ibmenme  d5Tob  dgodangdmws  hosmgaognoym
9b0g9@Logry@o  Lodmds@sdmbsdo@mengd®ogo  og@olbrodiool  s@sdlgdmdols
Lo®(dy9bem  bodbo, oy Logdhmsdm@obem  Lsds@mombs ©s  Log@msdm@obm
305]JB0godo s@lgdygeo LsgHhmm ¢gmbo 0dols 3035603bgd9eno 0dbgdmes, @I
Log@msdm@olm  mobsdgamd@mdobmgol  Joymgdgeos  9bogg®dlogry@mdbols
30063030l Loggydggerby  A®oblbogombomaydo  Lsdmdogmsdm  Lods@mogn-
Fomdmgds. dog@sd 0dol aomgogolifobgdom, G®d s@Lgdmdl dgg300 god@mo,
Omdgeoi  9bogg@logryg@o  LodmdognsJmbasdo@mangd®ogo  oyg@oleodiools
Lobo@a gbenm d90)4398090L;, b3g0o@y®o Log@msdem@olie
by dg0agdgdolbs s hggumgdgdol s@OsOLgdMds @  9bs  gobods@FM
obg, momdml  Lobgandfoxgmgdls g3@dogngdom  ssdosbol  ygagdgdols ddody
©5MM39390Mob  ©o303F0Mgd e LodmJogsdm  Lo®hgagdby  9bogg@bsgoydo
Lodmgogmodm  0m@obeodizool  goghEgmgds. P guem  Lfmdo  ofbgds, oy
‘dglododolo by dgadygamgdgdols s  hggyagdgbol  s@s@OLYdmdsl  sgblbom
0dom, Gmd bobgedfoxmgdo, 9oGomme, dJbos o@ 5056 Loodobmo, @™I
boggoma@o ‘dosg®mmgbyeno Lobobods@mene Lolb@gdols d9dg9mdom
96039@Logrg@mdol 30063030l Loggydgge by goboboenmb LodmJogsdm ©sggdo
(2090l Jo@medboxyagdols  Log@msdm@ole  Lobsds@merml  Lodyggdom,
Lobgardfogmgdo dboe >@ o5@0sb bLOYmse obodygdammb ,,og®oboliools 0d
InGy@emdom, GEImgdlsg oo Log@msdm@obm  Lods@mogo  sbodgol 100).
‘dglodsdolow, oliobo >JBoycdow NG 04969096 96039 bogny@
Lodm Jogns Jolodo®mamgddog 0g@obeoioslt msgol 3Gs]@ogedo s o® ©gdgb
Log@msdm@olm  bgendgdgagdgdl, Gmdamgdoi  dom o3 mgobsb@olom

203399 3o Yo gogdl oo 0lMgows.

3. wobggbs

sliggboli Lobom ¢bws omdgol, @mI dognosh @mygaos Lo®FIybme 0dols
30303gos, @M  msbsdgodmgg  Log@msdm@olm  Lodo@mogro  @obsdggdsw
L3bmdl  9bogg@logry@  LodmognsJmlsds®mamgd®og oy@oleojiosl. mydgs
sOLgoMdlL 59300 goMgdmgds, @mIgero d9HY3gegdl sdol Lobadpgogrmo, ©o

305JBoggmoe o6 sOlgdmdl sy ydgb@o,  @mIgmoE  odoy gMgdansw

» Ryngaert C., Universal Tort Jurisdiction over Gross Human Rights Violations, 32, ob. jmgom 58.
1% Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Joint Separate Opinion of
Judges Higgins, Kooijmans and Buergenthal, 132, ob. Ljmgom 13.

35



55Lod M gbs, ™3 0obodgmmgy Log@msdem@olim Lods@maom
Lobgadfogmgol  g30domgdom  gbogg@logyd  oyg@olpodizosby woydebmdom
3o0(g430B™mb  sesdosbols  9Rangdgdol  ddody  @oM®3939d00sb  godmdobamy
LodmJoasdm woggdo.

d9J3bogro gomsmgds bgelioy@mgeros Lobgandfogm 0d9bodgdol 3G0bizodols
Foboswdwgy  Fodmygbgdyemo  o@adgbRgoolmgol ©o dom  goshbosm oo
30bo@i0s, Moms 5IFomb, M3 Ybogg@logydo LsdmJoasJmbsds@mengd@ogo
09@0lod3os s@OLgdMdL s Gm®3 ol o@ Jdboli @od@gmangdols  Gobosy®o
dodol  dog®  gOmo  Lobgedfoxml  Lobsdo@manm@o  dgmedg  Lobgedfogmls
Joboomdegy  sodosbols  ¢gn@gdgdol  3dodg  ©oM®Zgg390mab s ogdo@gbom
Lbodmognodm  Lo®hgargdols Fodlbopagbow. o8 xmbbg gomswgdmo  bsgombo,
amdgamoi  dbgoglo  Lo®hgagdol  ©oliodggomdobmsb  @sgzogdodgbon  @hgds
ooboM33930,  o@ol  Lobgandfogm  0dgboBgdgdol  Logombo;,  39@dme,
Lo goermdl  my  oMs  Lobgadfogm  dbgegh  Lo®bgangdmsb  dodo@mgbom
03960 gBom  Yabm Lobgaedfoxgml og@olbeodioolysh. LYmego smbodbyero
Lbogombol  ao@33935L  gdwgbgds boddmdols 3mdwggbem  moggdo, @mdengddoc
aobbogogeos Log@msdm@olm s ghmgbymo Lasbsds®mamgdol 3@sJGogsdo
Lobgardfogm 03960390l 3M0bz030L Fobsomdwgo (odmygbgdyano

5299396 gdo.

36



mogo 1L LobgardFogml byggmgbynmo Jdgogdol 3mb3gyEoshby wosxydbgdnmo
5™ 9396 0. >@5dosbol YR gdgdol o330l Lobs@ygdmme asbgoms@gdbgmo

39bgbzogdo s 03960Ggdol 3M0bizodo.

1. dgbogoemo

65dOm@3ol  Fobsdwgdodyg bofomoli godaamgddo  aobboanyyao  odbgds

>M2993dgbBo, @mdgeloi  do@mdoms  dgodangds  gufmeme  Lygg®gbyano
J3900g00l  3mb3EgnEosby  ©oxyndbgdygmo  sMAYdgb@o.  oMyydgbGol  dmgano

Loddodol  Fg@Boeo  dJmpol  byggdgbyemo  Jdgogdol  0d  3mbiggnEosdy,
AmIganlsi ol mogo©  23megobmdl s Lfmdgo ogosb  20dmdwobs®gmdls

bodOmdoll godgewgddo oG YdgbGolmgols Ig@hgymo  LobganTmwgde.
>O93dgb@ols dobggom, >adosbols 1R 9d950l ddody ©0oM®39390,
Omdggdoi  Lobgaedfoxgmd  Loggme®  Fg@odm@osby  ob  dgos@omgdbyano
3068@0JBol aml 9cbm Lobgadfogml Ggdodm@osby aobsbmdoges, o6
Fo®dmowagbls Lbobgerdfogml by39M9byeo J9gwgdgols 0 >Jgob
3odmdobodyg,  Lobgedfoxgmgbo 53 ©oM®3gg3gomsb  dodo@mgdom o6
Lodg gdemdgb 0dygbo@gdom gibem Lobgmadfogmms oygdolioodizoolysb.

509d96@0l  Fo@mdmTmods  ggo3dodegds  dgmizg  Loygybol  dgmey
bobggo®do  sodosbol R gdgdol  ©ogol  byg®mdo Imdbps®  s@Lgdom
dgm 9oL, @mdagdlsi ddasg®o dodgo dolzs dgmeg Ibmgaom mdol O™
505d05bgdols Fobsomdw gy hogbognds LobiBogds 5bsdoygen gd@03ds
J9909d90ds. 101 o5doobgools  (obosomdwgy  howgbogro  dlgoglbo  3dody
5MM393900L  MgEoogol  mogosbh  sgomgdols  Jobbom 102 >8d0sbols
9B gdgdoll o330l YbOYbzgmygmegs  Log@msdm@olm  mobsdgymd@mdols
bA96g0L  gOm-ghm  gbHGomu@  ®dogddee  ofao, 10 ool Vggyew©
Log@modm@olm  Lodo®mogds  dbodgbgermgboe  dgboyws  Lobgerdfogmms
dmJdgegdol mogolgnengds o©6d0obgdmsb OMogHmmdsdo — sEsdosbgdmsb
I03gBmds  o@s®  aobobomgds  Lobgmdfogml  LoTBobom  Lsddge 104 wo

%1 Fagan A., Human Rights: Confronting Myths and Misunderstandings (Cheltenham: Edward Elgar

Publishing Limited, 2009), 7.

' Freeman M., Human Rights: An Interdisciplinary Approach, Second Edition (Cambridge: Polity Press,
2011), 41.

1% vienna Declaration and the Program of Action, Adopted by the World Conference on Human Rights, UN
Doc. A/Conf.157/23/1993 (0ob. Doebbler C.F., International Human Rights Law: Cases and Materials, Vol. |
(Washington: CDP Publishing, 2004), 127-131).

104Joyner C.C., International Law in the 21st Century: Rules for Global Governance (Lanham/Boulder/New
York/Toronto/Oxford: Rowman & Littlefield Publishers, Inc., 2005), 70.

37



Log@mod@olm  0obodgamd®mdsls  dogas  ssdosbol  ggagdgbols  ddody
©5G039390by 90200900l 9gE gdsdmbogn gds. 103

5053056960506 YOM0gAHNMd>do Lobgandfogml ‘dgomdgols S
Log@msdm@olm Lods@mogTo ssdosbol yxengdgdols dbodgbgemdols bOwols
Bmbbg hbpgds Jmbob@gds, GmI Lobgawdfogm bygg@gbodgdds pobogows
»JOM b0 106 > ®md  bygg®gboBgdo ,,obgmo dgyggomo  s@od  s@OL, 107
OMamO 3 SO Y. >@bodbymo dmLaobmgdol aodmdosbomse 9bws gobgobogormm
30 303gos, @M sesdosbols YR gdgdol ddodg oMMggz9d0 SO  dgodengds
aoboboengdmegl Lobgand{ogml byggmgbyao Jdgogdgdsw, 108 G5 JoboydoE

5®o(390ge  0dbs  ssdosbols YR gdgdol dody oMm®ggzgdol  Lbgg@aamo
300960l dog@, @M gddsi 0bBgbloygds  ©sofygl  ghmo  Lobgardfogml

Lobods@menmdo dgmag bobgandfogml Fobsswdogy Lodmogrsdm Lomhgergdols
Fotpagbs s domo 9xagdgbol ddodg ©oM®gg3gdom  25dm{g99amo  bosbol
obobmon®gdol dmmbmgbs. olobo osbodyymgdgh, ®mI 0dwgbsw, @sdgbows
505d0obol Y@ gdgbols ddodg oM®ggggdo @ [o®Imowygbgb Lobgad{oxgmls
by3909bygen  Jdgegdgdl, Lobgadformgdl 53 @oM®3939dmsb ods®mgdsdo o6
9bs dogbokmo 0dgbodgdo giEbm Lobgedfoxgmms 0@6)01}5{)03@001}606,109 dom
‘do@ol, 03 gdnbggzsdoi go, 09 bogddg gbgds swodosbol yxagdgdols olgm
ddodg ©oMMgg3gol, GmAmgdoi Lobgend(oxgmd Loggmo® @g@odm@osbyg b
‘dgos@omgdbygamo  jmbgmoddol Ml gebm  Lobgadfogml  Ggdodm@osby
3obobm@zogae.

Lobgerdfogm  0dygbo@dgBol  3@obiodol  Fobosswdwpgy  {odmygbgdyeno
bgdmombo‘dbyano >M93dgbE0 9999969d> ‘dgboyoyeo Lobgand{ogm
039603 gBolL 3M0bz030L Lodo®magddog jmblE®Jcosl, Gmdgols dogroms
0396b0@gBol  mgo@lbsb@olom  aoblbgoggdymo  Lodo@mengd®ogo @ gg080

3039Egds  Lobgadfogml  Lobgaolyaamgdm s  s@slobgeoliygagdm
J090090906b9;  39@dme, Tgbeygoygmo  Lobgedfoxm 0dybodgdol  3Mobiodols
©5330L  ™mdogd@o Ibmerme  Lobgedfogml  Lobgamolygmagdem  Jdgogdgdo

1% The Protection of Human Rights and the Principle of Non-Intervention in Internal Affairs of States’,

Institut de Droit International Annuaire, 63, 1989, 338 (ob. De Schutter O., International Human Rights Law:
Cases, Materials, Commentary (New York: Cambridge University Press, 2010), 92-93).

1% Clunan A.L., Redefining Sovereignty: Humanitarianism’s Challenge to Sovereign Immunity 21 (ob.
LEos@osms j@goygaro Shawki N., Cox M., Negotiating Sovereignty and Human Rights: Actors and Issues in
Contemporary Human Politics (Hampshire: Ashgate, 2009)).

7 beyodg0mo I, b9g90969@0 0996069@30b ©5(3359 9bws aoEsfmbml M9 s swsdosbgdols
05335 YBEgooms JobmdMogo oMEgg39d0lysb?  Log@ms deaGolber bods@marol gomboaro Nel,
2008, 50.

1% Belsky A.C., Merva M. and Roht-Arriaza N., Implied Waiver Under the FSIA: a Proposed Exception to
Immunity for Violations of Peremptory Norms of International Law, 77 California Law Review 365, 1989
(podm@gotmygaos HeinOnline-ol dmbsigdms dobowsb); De Wet E., The Prohibition of Torture as an
International Norm of Jus Cogens and Its Implications for National and Customary Law, 15 European Journal
of International Law 97, 2004; Grover S. C., The European Court of Human Rights as a Pathway to Impunity
for International Crimes (Heidelberg/Dordrecht/London/New York: Springer, 2010), 28-30.

% 0b. 6odGMIols 11 nogol 3922 Jagomsgo.

38



8(*)00“0(4)32‘)0.”0 o8 Lodo@mangddog 3mblE®ydEooby @oydbmdom, s@y9dgb@ols
dmdb®ggdo 3B 3039096, @MI mobsdg®mmgg Log®msdm@obem Lods@mogno, >@
aobobogrsgls @ ssdosbols g gdgdols ddodg oMMggg90l Lobgandfoxml
ba3000b9e  Jdgrgogder, o6 ogOi3gmgol bobymdfogmby o3 w©odwgyg9dmsb
©s35gdodgdom  0d9boBgBol  3Mobzodol  dmJdggdsl  wo,  dglodsdolsw,
slodggdo  (3bmdl, @md  gOmds  Lobgawd(ogmd  gobobogrml  dgm@g

Lobgend{oggeml Fobsomdwgy od O5O®393950m aodm{gggeo bosbols
565bom@gd0ls Jmmbmgboon [o®oagbogro Lsdmdomsdm Lo@hgegdo. !l

sOLgoomoE, 5Ma9dgbdo sLodgmgdl, OMA3 LogOmsdm@olm Lods®msgdo
5005d05b0ol Yy gdgdols 360dgbgermdol bO®ol Bmbbg 0dybo@g@ol 3G0bi03ds
aoboos Lobgigerogmgds o GMd, Gmam®a3 mogol ambg Lobgandfogml
30390 30ge 1sJd0sbmdslmsb dodo®mgbomn dgobweyws 0dybodgdol 3Mobiodo,
obg  mobsdgdmgg  Log@msdm@olie  Lodo®mom@do  sesdosbols  yxagdgdols
ddodg @oM®g939d0L  B0doGmsi dmbps 0dy9bodgdol 3®obiodol dmJdgwgdols
dgboaogs.  obg, dogogromsw, ©gogolbo  sibopgdl, @md  obGmGoygao
aooligans sdlmeny@ydo 0d9bodg@ol mgm@oowsh dgbwyoyao 0dybodgdol
0gmMosby  23580J0g00bgdL,  @md  0dygbodg@ds  gbodanms  yoboisml
Lobggeroa gds 999JO9O™dols 5350300 3o 9dyg. aodmbs gamolso
039603 gB0osb  Ssdosbol R gdgdbmsb  dodo@mgdom 5@  0]dbgds  yRG™
3O mden 9do@®o, 3000@ g 039O 30900 LoJdosbmdols Lobo@ goem
©5dg9d o aodmbogmolo, @mdgmor gl GoOmmEss  SM0sM oy
Log@modm@olie  Lodo®omsgndo. e 030396 53bopgdl  o@ogools  Logslsigom
Lolodotmama  bsddgbg — Mantelli — ,595bOmds  0dbgdmws,  LasdmJognsJm
09@0lodios, GOmdgmoi  bog@msdm@olm  dodma{gldogdo 9339 3Ebm
Lobgandfogmgdbyg bgendgz@yagdols dgybeagegdbanmdbols asdm g g ©gds,
dodm@ogbymo  ymgogogm  olgm  LgHombyam  ©o®mggg9dmsb  dods@mgdom,
OOM@03Ess 3oEmdM0omdol  Foboowdwgy  dododmyao  @obsdoymo  ©o
GOm0 gdo(3 by39M960@ 9@ 0L 2obbm® (30980 gb0ls ©olodgg0 bogodls
ocgojbo(ﬁa&a&“ll?’

@odpgbo  L{m@os  sdy9dgb@o, ©md  Log@msdm@ole  Lods@msando
505d05b0l g gdgdols 360dgbgemdbols YOOl Bmbbg swsdosbols yragdgdols
ddodg ©oMm®gg39d0, @mIgagboz Lobgadfoxmd Logymed @goodm@osbyg ob
‘dgos@omgdygmo  jmbgmod@ol Ml  gebm  Lobgadfogml  Ggdodm@osby
aobosbm@ogs, o@ dgodargds gobbogye 0dbgl Lobgandfogml byggmgbyyen
Jggdo o  @sdpgbo  Lfm@os o3 od®gg3zgdmsb  dodo@mgdom  0dols

00k, 6@l 1 mogol 32 Jggmsgo.

ok, Lmenoem 109.

2 Davis M.P., Accountability and World Leadership: Impugning Sovereign Immunity, 99 University of Illinois
Law Review 1357, 1999, 1372 (ob. O'Neill K. C., A New Customary Law of Head of State Immunity?: Hirohito
and Pinochet, 38 Stanford Journal of International Law 289, 2002, 292-293 (pao03m@3500m¢a@0s
LexisNexis-ol dmbogdms dobowsb)).

13 Eocarelli C., Federal Republic of Germany v. Giovanni Mantelli and Others, Order No. 14201, 103
American Journal of International Law 122, 2009, 125 (poedm@go®mygaos JStor-ols dmbsigdms
dsbowasb).

39



30303995, M®m3 Lobgad{oxgmgdls dgodangds o@ dogbodmm o0dygboBgdo gEbm
Lobgadfogmms  og@obroioobasb?  dmEgdgeo  Logombo  Fo®dmowagbls
65dOmdols  Fobodpgdodg  bofomol  godgegddo  dgLbFogeols  doGomsw
050gJBL. 53 Logombmsb ©s353300900 bod@™MITo 039mgd o ©sliggbgdols

aobodys®gdasw 5dog9 bofoando aobobogngds S0 sdymeygano
Lobgendfogml  Ggdodmeosby  gEbm  Lobgawdfogml  dogd  s@sdosbols

YR gdgdols  3dodg  @oM®ggz0l  BoJBgomsb  s3sgdodgdom  0dybo@gBol
30063030l dmJdgogools Lsgombo; 53d-0l sbBo@gOm@olGymo ws Lojggoogomn
slxol  o@obs o Lobgedfoxnm  0dygbo@g@ol  g@mog@mdods@mgdols
Lbogombo; s  doaml, s@sdosbols  9ggagdgboll  ddodg  @o®mzggzgoologols
Lobgend{ogml 3obygbolidy gdamdolbss S MBS0 300l
0bpogoysma®o 3sbygbolidygdamdol @m0 g@mdods@mgdol bsgombo.

2. bobgedTogmlb Lygghgbagemo J3gmgdol 3mb3gn30odY ©oxydbgdagemo
>M9dg6@ol d0dmbogrgs s Lads@megddogo Sbsgnobo

2.1 Yglogogmo

Jmgdgeo  bsfomols  godgangddo  bopgds  byggdgbygmo  Jdgogdols
306398GE0obY  oxrydbgdymo  sMadgbBol  Lads@mangd®ogo  sbsgnobo,
dobodg 3o dodmbognyanos Lolbsds@mamm 305]B0gs, Lowsi aobloboanggands
>M299dgb@ds 2™ 339900 dboMEodg®s dmodmgo.

22 byg9®gbgeo Jogogdols 3mb3gnEosby woxedbgdnmo stygdgbdol
003003 >Obgdynmo bsbsdsmemm 3Ms]@ogol 30dmboangs

bobgeedfogeol  bygggdybyeo  PBargool  gobaygaesby  wegadbydgmo
00 9dgbBo  Logdomm  aog@(3gegoygmos  g@Omgbygmo  Lalsdo@mamgdols
3B ogodo.

od  009d96@ by 2oblsggm@dgdyamo  0b@gblogmdom  s3gamomgdgb >dd-0ls
Lolodo®mamgddo  ssdosbol 9xamgdgdol 3dodg @oM@ggggdols ILbgg@3mms

dog® (odwagbogro Lo®dbgangdo. d9@o@G, gmgogs dgdmnbggggdo, Gmegbsg gl
>M993dgb@0 3o9bos@gboom 00535 >d3-ols Lobodo@mamgdlsgs.

dogomomolmgols ‘dgodangds dmygobogor odbgl Lodg — Siderman de Blake and
Others v. The Republic of Argentina.

40



b9dmowbodbyan  Logdgbg Lodhgemo Fodopaobs Lowg®mdsbgdol mxsbds.
deolo®bganggdo 533039006496, ™3 1976 Vool >M296@0b5do
oA Mosmgbols  dggaem  bgmmoliyggegdsdo dobyeds Lodbgo®m  30m9dds
3000039l s SFodgl  doGmbo  Lowg®dsbo, @ol dgdwgasi ol s dolo

dgyoeag 0dYe0 9590 9b0 3obobgb, ©059F™Mggd0bsm >M296@0bs S
aosliobengdamoysgbgb mogol Joeodgzommsb >d9-Yo. 114

Jobodhgegms gobibopgdom, J3g4bol o@mggdol dgdmgy oM gb@obols
Mg3m@yi3og®@ds  bygamobygegdsd  dmobwobs  dmbs@bgangms  Jmbgdols
3Mbgolgoos,  @ol  Ladsbybmesi bopg@dsbgdol  myobds  Fodoaobs
LbodmJognodm  Lodhgemo  593-0l  Lomengm  Lobsdo@menm@o oG gb@obols
Foboomdpga. 1P as®es solo, Imbo@hgmggdds >d3-To aoslishogdgl do@mbo
bog®dsbols  (odgdol goBoi o o®agb@obolysb  dmomnbmggl Fodgdols
gegaom d0ggbgdmmo boosbol sbobmsn®gdscs.1o

b5d@mdol Fobodpgdomg bofogol dobbgdobmgol Logobagdbm gyu@owmgdsls
0dboby®gdls ol oMy ydgb@ozos,  @mdgaoi Jmbodhgenggdds  Fodgdols
b0 gogdmob  ogogdodgdom  dmoygebgl.  3g@dme,  dJmbodbgenggdo
>mbodbogobgb, @M  o5MygbBobod  [odgbol  sg@doagols  3@obiodol  Laboom
(ENOICRIN Log@msdm@obm  Lods@manols  jus cogens beo@ds 17 s GeI
05bodg®mgg  Log®msdm@olem  Lods@mearols dobgogom jus cogens bo@dols
©sOEZg3> 5@ [o®dmomagbl Lobgmdfogml Lygg@gbye  J9gmgdsl. 18 580l
bog3dggen by deobo®bgang9d0 (3P0 Mmdobgb 59bodgmgbdobom, Gmd
509bB0bsl 5@ 9brs dobokgdbms 0dygbo@g@o >dd-0l 0g@olwodioolysb 0d
b05bols 5bsb@oyMgdoll Jmmbmgbolmsb ws3sgd0@gdom, GmIgeroi >y 9b@obols
M5oGosma@ds 30093ds dnlbo@dhgar gl §dgo0l gogaom dosygbgl.1?

30039@0  0bbRSbE00l  Lolods@mamlgsb  goblbgoggoom, 120 53d-ols
bosdgemsiom Lolodo®menmad, dobo®hganols dbgogbog, doohboo, “md
00bodgAmgg  Log@msdm@olm  Lodo®merols  dobgogoon  Lobgadfogml  jus
cogens bo®dol o@®ggzolols o@ gbokgds 0dybodgdo 9Ebm Lobgadfogml
0900bo3oolash.  Omamdi  Lobsdos@mamd  aobosabows, 5, .. sbgmo
©5M0393900 [033gG @00 beo@dgdols OoM®393960] >OLMdM0go©

Y Siderman de Blake v. Republic of Argentina, 455, ob. bJmenom 51

. Odsar
0dgg, 456.

L, "ds0

o 0dgg, 474.
odgg. 456, 474.

12

115

0 9RO bYLHow, mogsdoMggmow 30Mggmo 0blRsb3Eool Lobsds@memmd  wssgdogmayoas
dobsdhgenol dog@ [odgdsbmsb sgogdomdgdon Fomygboano Lodo@margddogo dmmnbmgbgdo,
0gdEs dob dgdge, Mo oM9bB0bsd gobsibows, M3 Inigdya Lsddgbg ol Loy gdbamdos
039603 9H0m s, 5Jgsb 2sdmdpobsy, 5dd-0l 5@ JJmbrs 0y@dobLodios, asbgboans Lombgaro
s godmgBobs dol Fobsswdwgy gowsVyzgdomgds, Lobods@menmd aooydds mogsdo®ggeo
35007 Y3930 gos s dosbods sHagbBobsls 0dybodgdo (Siderman de Blake v. Republic of Argentina,
456, ob. Ljmaom 51).

41



2oblbgogogds  jus  dispositivum-oll  ©s@@gg3900Lgebs Pl s8sg0@ My,
Lobodo@mamd g9.(. giEbm Lobgerdfogml byggmgbyao 0dybodgdgdol dgbsbgd
1976 (eools o5J@ol (Foreign Sovereign Immunities Act 1976, dgdwpmddo — 59T-0ls
1976  (anols  5J@0) 122 Lbogyyydggenbg 3o0bz dosbods oMy gbGobols  0dybodgdo
dolbo@bgamolmgols  {odgdol  dgogase  doygbgdbyao  bosbol  sbsbrmsn®gdols

Lolo@hgarm dmmbemgbolmob ©sgogdodgdom.!23

5dd-ol 1976 (eool ojpo odd-0l Lobsdo@memgdolbmgols Fo@mdmaagbls
9JOmogdmn  Lobgeddmgsbgerm  ©m3ydgbdl  yabem  Lobgerdfogmbomgol
039600 gB0b  3060&gds/>5A3060kgd0l Logombols gosVyggdolol.?* s@o >dd-ol
Lobodo®memmgdl o6  sbodgol 0dol  yxagdsdmboggdsl, @md dom  yibm
bobgandfogml Voboomdwgy  jus cogens be®dgdols M 039390M>b
s 353 dod gdyeno Lodm Joens Jm Lo@bhgen gdo aobobognmb. 125 sdols
aomgosaolfobgdom, LoJdgbyg — Siderman de Blake and Others v. The Republic of
Argentina — Losdgaoom  bobodo®menmd  s@y9b@obols  dosbods 0dgbo@gdo
(09980l d@omegdon (odmwygbom bodmdsmsgm Lo@hgmmsb ©sjog90@gdom, 126
0gd3Eo, 93539  ©@AML,  ©sbsbgdom  swbodbs,  @md sl @ gydanos
Log@msdm@olm Lods@mgom bgeddmgsbgemds s®y9b@obolmgols 0dybodg@ols
dobodgdo/o®™dobokgdols  Logombol  gos(yggdolol:  ,,Lodfygbodme, hggh o6
30900 bygos ©ogaby. hggh Logdg agedsl o®s dbmeme Losg@msdm@obm
hgggengdom  Losdo@mommasb, os@sdge  gmba@glol dog®  dowgdyen  of@msb
[ogeolbdgds  o3d-ol 1976  Favol 5@l 27 LolodosGmmemls  lgoglo
©5dM 30 oY gds  bomgeymal, @md Lsbsds@mnamm 0bos®gdl Jmbsdhgeools
>M2993dgbBoosl s doshbos, @M Log®msdm@olm  Lsdos@menols dJobgogom
Lobgandfoggen 5@  dgodangds  Lodggdamdl  0dygboGgdom  ssdosbols
9B gdgdols 3dody oMmMgg39dmsb ws3og3dodgbdoom.

5dT3-0l  Lobododmenem  3Gs]Bogodo  Lobgedfoxm  0dygbo@gdols s
505d0obol YR gdoms YOm0 gAO®mIodo@mgbols  Logombmob  ©s3e3do®gdom
30093 gomo  3bmdogro s bdodse (303009090 yosTyggBomgds  0dbs
domgdyao boddgbg — Princz v Federal Republic of Germany.

121

Siderman de Blake v. Republic of Argentina, 474-475, ob. Ljmaom 51

12228 US Code §§ 1330, 1391 (f), 1441 (d), 1602-1611 (5@b0T6ao0 G0l BgdlBo ©s gmIgh@emgdo
bgandobsfgomdos 3@gdygado: Dickinson A., Lindsay R., Loonam J.P. (Eds.), State Immunity, Selected
Materials and Commentary (Oxford University Press: New York, 2004), 217-327).

'2 Siderman de Blake v. Republic of Argentina, 469-480, ob. bJmenom 51.

Amerada Hess Shipping Corporation v. Argentine Republic United Carriers Inc v. Argentine Republic, US,
Court of Appeals, Second Circuit, 1986 (79 ILR 1).

12 g s Jgdmbgggedo  obokgdl 1976 Fanol  5J@o 0T F-0l  Lolbodotmermgdls
9B 955dmbogr gdol, aobobognmb ¢ibm Lobgendfogml Fomdwygboamo Lodbgargdo, ob. 5@l
39-1605 Igbeno. o5JBol GgJlEo ©s gmdghdomgdo bgamdolofgomdos 3@Mgdyando: Dickinson A.,
Lindsay R., Loonam J.P. (Eds.), Immunity, Selected Materials and Commentary, 246-288, ob. jogom 122.
12 Siderman de Blake v. Republic of Argentina, 475, ob. LJmenom 51

127 0dgg, 474.

124

42



JmEgdgee  bsddgbg  Lodmdogsgm  Lodbhgao ag9@dsbools  ggogdsiogeo
Agb3ygdeogol Foboomdwgy Fodwagboa odbs ag®dsbools gsdoliGydo @ggodols

Logmb3gbd®oGom  doboggools  ymgogro  35G0dGol  dogd. 28 aPusemme
39@dsbool  dJmogdmdolmgols  dodo®mgols  ©s  odemds@oygdo  Hadggols
5M590m0  [odyds@gdgero dagmmdbols dgdwogy dmbodhgangd, 0d @®mobmgol
9339 ©dd-0l ImJoensdgd, aowsfygods dogdodms 5dd-ol Lobsdo@menmlbmgols
©> dobo dgdggmdom dogom 3md3gblsgos 03 bosbobmgol, @mdganoi sl
dgmeg Ibmgmom mdol AL bsgmbi3gbd®sEom d5bs5396T0  s®sssdosby®o
dm34OHmdols s odygangdomo dOmdols dgogaow 800;960.129

29M35bools  BgEgOsEoYmds  Ogldygodeogsd  s@d@s  IyPoamdmmmds s
dmombmgs 039bodg@ol dobodgds dob Foboswdwgy (odwygbogr  Lodbgenmasb
5 353doGgo00. 130 >sbobodbogos,  ®md  5dd-ol  3odggao  0blEobio0ls
Lolodo@mamd o  @osgdogmgoms  a9@dsbools  Igodpamdmmdbs  ©s  go®ols
oliodygmgdolol  aobosibops, ®m3  gygbm  Lobgewd(ogml  o@  Igydevos,
domombmgmlb  0dygbo@g@ol dobodgds swsdosbol 9xegdgdol  Log@msdm@olie
Lbodo@meols  9bgd  oMmggggdmsb  dods@mgdom.  3g@dme,  Lalods®manmd
aobogbos, MMd  Lobgandfogml, @mdgmoi Imddgrgdes  Log@msdm@obm
Lods@maolbs s bbgs  Lobgedfogmgdols  g@mgbygmo  Lodo®mangddogo
Lol gdgdol @ybsdgbdymo 3M0b3Eo3gdol LOymo oabm@o®gdom, o@s ofgl
YR gds,  0dybodgHol  dmdggmogdom  3slgbolidygdbermds  so@oeml  olgmo
‘dgdbodogo J3gegdgdolmgols, OMamO 9503 3obobm@309as 3960dsbools
3oTobBu@ds 97003 dgmeg Abmgmom ol 3gdomeYo. B!

29035b0sd  qoobohog@s  Lobodo®maml  gosfyggdoagds  0dybo@gdol
dobodgdobg  godol  mJdol dglobgd oTd-0l  Losdgamsizom  Lobsds@menmdo,
Amdenols Lodo dJmbodo@meopsh m®ds homgoas, @md o3 Lsddgbg ag®dsbools
RQJEgaooge  @gldygomogoll  dJmbps  gggds,  dmgmbmgs  53T-ols
LolodosGmanm 09@olodioolysh 0d96odgdol Jobokgds. 132

aoblbgoggdygmo s do@ggano  0blEobEool  Lobsdos@menml  dbpsglio
30boos  ao0bos®s  Losdgansom  Lobsdo@maml  dmbsdo®meng  goands
(Wald). 356 Loggmomo gaoblbgoggdygero sb@o Losdo@magd®ogom w@osbadgms
Lobgardfogml  bygg@gbyamo  Jdgogdol  3mbignEosby  woxydbydyao
>M2993gbBom, @ol asdmiz doodydm hggbo gy@owgds bod@mdol Fobsdwgdomy
boFogols godpaagddo.

Jobodo@merg  gogrol sy ydgb@ols  doGomswo  opgol  dobgwgom,
OmEgbsi bobgedfogm o®mgggl sesdosbol ggagdgdol ©oi3gol byyg@mTo
dmJdge jus cogens beo@dgdls, Aol aoibmdog@gdyao sJ3l, O™ Log@msdm@olie
Lbodo@maols  539bsdgb@yd®  3M0b303g0meb  Fobosswdpgamdsdo  dymey  dols

128 princz v Federal Republic of Germany, 594, ob. bJmenom 51.

122 039, 594-595.

. 0dgg, 595.

= oddgg 600-602.
0J3q, 605-613.

43



J09009090L 5@ doggds Lyzg@gbyeo  Jdggdgdol  3gseogogsiEos s @™,
dgbododolo@, o3 ©oMM39390msb  dodo®mgdom  doslbg o@  gogdh g ©gds

039608980 Lbgs Lobgadfogmms Lslbsds@mmmgd@o.3 dmlsds@nmols sb@om,
»390356053  go@o  aobobows  mogol  bygg@gbye  039bodgdby,  Gm@Ee
5MM30s dJmbmdols o ggbmEool sdg@dogsgo LogBmsdm@olm jus cogens
bem®dgdo. jus cogens bm@ds, GmIgeboi obggg Fmegdgh Lsg@msdmmolim
Lodo@meanols  033g@s@oge  bo@dol,  domgdyeos  ©@s  5@05MgdyYenos
Lobgerdfogmms  Log@msdm@olm  msbsdgymd®mdols dogd  Gmam@E  bo®ds,
AMI@oEsbo gowobgggs ©omdggdgmos B Jmlsdodmemols Dgbgoaa gdom,
»OmEgbsi  Lobgadfogem 3bgodl  3ymgl  dbyogh [jus cogens] bo@dsTo,
599390905, @md  dobo  Jdgogdgdo, GmIgemms  asbbmdEogegdolols ol
»J0bos@dgamdsdo  dmwols  dogawo  Log@msdm@ole  mobsdgymddmdols
3O gdBog® bgdslmsb®, hsomgs@mml Lobgedfogml bygg®gbya Jdgogdgdswe
©s, dgbodsdoloe, o3  Jdgogdgdmsb dods®mgdom  Lobgendfoxml  dogbodmls

039608960 9ibem Lobgedfogml o‘g(f)obggoj(goobg)o&us

5>dd-0L Lolodo®mamgdol godws, Lyggmgbymo Jdgogdol 3mb3gnEosby
©5539dbgd e >y 9dgb@ by 53g@o@mgdgb Lbgs Lobgedfogmms Lalodos®manm
305JB0godoE.  dsgomomolmgols  dgodengds  dmygsbogno  0bgl  Lodg@dbgmols
Lolodo®mammgdol aoesfygg@omgds bsddgbg — Prefecture of Voiotia v. Federal
Republic of Germany (Distomo Massacre Case).

de (399990 LoJdgby Lbo@hgeoo Fodagbogoo 04™ 39®3dsbools
RQggaoogmo  Ogldydmogzol  Fobosswdwgy,  @mdmomsi  dmba®hgar ggbdo
0mbmgbgb dgm@g Abmgmom ™®dol @AM Lodg@dbgmol bmgger olEmadmdo
39035600l Loxo®obem gm®do®gdgdol dogd domo bsmglsggdol Logmabaols
bgergmazoms S Jmbgdols 3obo@a @ gdom aodm{gggeo bosbols
5b6obEsm@gdols. 136

008053003g@o  Lodhgano asboboans Ladg®dbgmols grogswool 3o@ggemo
0bLEobzool  Lobosdo@mamd,  @mdgands  homgoms,  Gmd  [odoagbogn
bodmdognodm  Lodhgemsb  @ogogdodgdomn  ag@dsbos 5@  Lodygdamdes
03960 gBom  bodg®dbgmols  Lalbods®manm  oyg@obodizoobysb  ©s @M,
dglododolbo@,  Lolbodo®maml  JJmbps  9ggagds gobgbogns  29@dsbools
Foboswdwgy [odmagboeno Lodmdomsgm  Lodhgero. dgogase, Laslbsds®omenmd
©5540LMs  g9@dsbosls  dmbodhgargms  Lobodygdberme  dmmbmgbogro  bosbols
56ob@on@ 9ol gomgdam gbs. 137

039603 9H0l  Logombmsb  ©ogog3dodgdom  anogowools  Lolsds@mermd
Lodo@mangddog oLodYMgdsdo  o@bodbs, OM®I ,,OmEglsi  Lobgedfoxnm

33 princz v Federal Republic of Germany, Dissenting Opinion of Judge Wald, 618.

039, 615.

) 0Jgg, 618.

*® prefecture of Voiotia v. Federal Republic of Germany (Distomo Massacre Case), 514-515, ob. LJmaom
13.

137

134
135

0d39-
44



o393l jus cogens bo®dsls, dobs >@ dgydenos, bona fide 3Jmbogl dmenmwobo,
amd ol obodagoegdl 0dygbodgBol  3®ogom gaoom,* 138 30650056, @OMam®3
Lobodo@mamd  homgoms,  29®@dsbosd, hsowobs s Lmggen  obiGmdeml
dobobengmbols Fobsomdwgy Log@msdm@olm ©obsdoygagddogo Jdgogds, sdom
000do©  go®o  mdgs  0dybodgd by, @oEaob,  Lobsds@mamml  sb@om,
»Uobgandfogml  Jdgogdgdo, @mdmgdo oO®gg396 jus cogens bo®Isl, o@
5BoMg0L g9 9b9ao Jdgogdgdol boliosm .13

935000l Lobodo®omeml bgdmswbodbygmo goms(ygg@ommgds 2g®dsbosd
aoobohog®s  bodg@dbgmols Logobsgom  bobsds@menm@o. Loggms®d  Lsgobsgom
Lohogo®do gg@dsbosd doggmoms, ™I bmgga olBmdml dnbsbamgmdols dog@
Fodwagbogr  Lo®hganmsb  dodo@mgdomn ol bodagoermdes  0d9bo@gdom
Lodg®dbgmols  oyg@olodioolgsb s  @md, dgbsdodolow, Lodg@dbgmols
Lolodo@m@ml o  3jmbos  dob  Foboowdpgy  Logdol  gobbogngols o

2005{9390 0 gd0l 35dm@obols 9o3mgdes. 140

Lodg®dbgmols  Logobsgom  Lobodos®omenmd o0 goobos®s  g9Mdsbools
bohogo@o. gl Lobodo®merms, 3039e00 0bli@Gobiool Lolods®merml dbysglow,
©59ORbm  bygggegbgmo JAgrgdol  3mbaggGoaby ©ogydbydgm  S@yPdgbdl
s gobosgbows, @md 39®dsbools  dog@  ssdosbol  YRa@gdgdol  ddody
sMmgggol  godBgdo  gg®  Yggobpgomes  Omgm®i  Lobged{oxgmls
by39M 960 Jgegdgdo s @OmI, dglodsdolbow, 29®dsbosl ggd dogbokgdomws
03960890 bodg@ddbgmols 0x@ologioolyeb. 14!

9Ogbygao  Lolbsds®mammgdol  bgdmmdmygsboao  aowsfyg9domgdgdo
J3bosb  Lobgerdfoxgml  bygg®gbymo J39gdol  3mb3gnEosdy woxgydbgdyemo

38 Bantekas I., Prefecture of Voiotia v. Federal Republic of Germany. Case No. 137/1997, Court of First

Instance of Leivadia, Greece, October 30, 1997, 92 American Journal of International Law 765, 1998, 766
(3odm@godmnygaros LexisNexis-ols dmbozgdms dobowasb).

30439,

0 prefecture of Voiotia v. Federal Republic of Germany (Distomo Massacre Case), 514, ob. bJmenom 13.
0d39, 521. 0ggg. doybgogs® 0dols, G®MI Lodg@dbgmol Logsbsiom Lobsde@mammd Loddgby —
Prefecture of Voiotia v. Federal Republic of Germany (Distomo Massacre Case) — doo@m
350079390 0emgds  39Mdsboolmgol  0dgbodgdol  dobodgdsbyg ool  mddol  dgbobgd,
dmag0obgdom, @mE Lo Jnbsdhgmmggdds  dmbobmggl  Ladgddbgmol  bganoliggagdsls o3
3505793900900l odgemgdom  s@bBmygamgds,  Lodg@mdbgmds,  g9@dme, dolds  ogbGozools
d0bolE®ds, @mdaols  Fobolfodo  wobbdmds, Lodgmdbgmol  3obmbdpgdammdols  dobgwgom,
o930 gdgeo  Fobododmdss  gabem  bobgardfogmlb  Fobss@dwgy gomsfyggdosmgdols
>@lolid g gdao, 0mobbdmds 0dyagdbomn solidgmgdsby o@ aoliis. ogbBoiool dobolGmoligseb
mobbdmdols  doygwgdmmdols  dogbgooge,  dmbo@bhgarggdds  Fomopaobgl  Igodoamdmmds
Lodg@dbgmol  Lobsdo@mamTdo  Lodgmdbgm@do  dwpgdsdyg  a9M3sbool  Jmbgdsby odgengdomo
ooldgmgdol  dodiggol dmmbmgboom.  Lolbsdotmerml  @sdwgbodg  0bl@obzosdo o3
Y08 md@mdols aobboangols dgdwgey  Igodpamdmmdsd doswfos Lodg@dbgmols Lsgsbsigom
Lolbodotmemdpyg, Gmdgamdss, ogdas ool Fgbdoado opas doli Bogd  aodm@sbogno
3505F 939000900l 0dgmgdom  s@ldgmgdol  bogombo, homgosas, @md  gowsfyggd o gds
0dgego00  sebOgmgdols o®  9J39dgdodmgdmes (58 Loddol  oJ@mddogo  ao®gdmgdgdols
gBsmg@o  sefgms s Lodgddbgmol  Lobsdo@menmgdols dogd  Lodg@dbgmol  Lsgsbsigom
Lolodotmeml  goesfyggdoegdol  odgemgdom  sobdygmgdsby  godol  bsds@mangd@ogo
olodygmgds ob. Kalogeropoulou and Others v Greece and Germany, ECHR, 2002 (129 ILR 537).

141

45



502993960l 0Ggaog s@Lgdyen yzgamsobyg dbodgbgemgeb gosfyggdoe gdoms
d00mgl. o3 goolygg@omgdgdds wowo gbgdoms wgangs gsdmo(gos, @mdganocs
9339 Tergdos o@ 3bdgds. gl oo 0bFgdgbo dg@yg9ergdl 0dsbyg, @mI
509d96G0  Logdome  Looms s sbomobls  Logo@mgdl, @olsi bsd@mdols
dmdeggbm bsfogro gmdmoe.

23 LobgadFogml Lygg®gbyaro (]83;93601) 306398G05bYg oxyndbgdymo
5™ 9dgbGol Lodsmmmgdmdogo dggnobgds

OO (3 500bodbs, Lobgedfoxgml Lygg@gbyemo Jdgogdols 3mbEgnEosby
©ox39dbgdymo >@a9dgb@ol gobgomomgds dgbsdmgdgemo aobes 0dol bodx by,
Omd  dgboygoygeo  Lobgawdfogm  0d9gbo@gBol  3®0biodo  gOmdsbgmoliysb

2obolibgoggol  Lobgamolygengdm s  s@sbobgmolbygmgdm  Jdgogdgdl  ©o
0d9b03gdlL  Lobgawdfoxmlb  dbmame  Lobgeobygagdbm  Jdgogdgdmsb
dodo@mgdom s5bodgdl. 03 RodBbg woyOwbmdom, @M s@EsLobganoliyyBergdm
J99209690m5b6 dodos®m gdom Lobgerd{ogml 9ibem Lobgend(ogml
09@0leodioolysb  0dygbodgdo o6  gbodgds, oM dgbdo  olodymgdl, @mI
5005d05bol B gdgdol ddodg WoM®Zggz9dmob ©@s353d0Mmgdom Lobgerdfogm o6
9bs Lo®ygdemdogl 0dygbo@gom gibem Lobgadfogml og@obroldioobysh.
390dmE,  sMa9dgbdo  ©dG3oEgdl, @AM sesdosbols  gBegdgdols  ©s3gol
bgggemdo dmdgoo jus cogens bm@Igbol  oM®ggzgdo 5@  [o@mdmowagbls
Lobgadfogml  Lobgammolbygemmgdm  J390gdgdl o ofgoeb  godmdpobady,
Lobgendfogge o3 o@®ggggdmsb  dododmgdom 5@ g3gge  0dy¥bodg@ol
3M0bi030L ws330L J399.

by3909bygao  Jdggdol  3mb3gREosby @orydbgdygmo oM dgbHol
‘dgxobgds  dgodangds  m@o  dowamdom: gHmo — jus cogens bo®dgdols 0d
3Mb(398(300wsb  25dmAEobs®yg, OMIgalsi 0ygbgdl oMandgbdo s Igmeg —

L3900 Jdggdgdol 03  gobdod@gdols  Logydggendg, @mdganlbsi ol
99O ©bmds.

30039 Joamdolbomsb ©s303doMgdom ¥bos 500bodbml, @™ s@Eyxdgb@o
M3900M9dL  jus cogens bm®dgool  3mb3gREoom  Lowsgm  3mb@gdLE do.
pggobgao  Lobowm jus cogens bm@dgbo  Fo@Imoagbl  Log@msdm@olm
Lobgendg3@gegdem  Lodo@menols  dgbobgd  ggbol 1969  Fanols  3mbggbiools
(999 mddo — ggbols 1969 (enols 3mbggbzos) 3003dml. 3mbggbiools dobgogom,
jus cogens bro®dgdls 3963060 053300 Mg aoohbos dbmame
Lobgadfogmgol  dm@ols Lobgen gz gdem  g9@Om0gOmnmdgdols  3mb@gdlE do.
om0 gOMoE Mo  sbodbyagdss, o@ oy dgeb  Lobgedfogmgdl  dm@ols

46



obgmo bgerdg309agdgdols 5©9bd, Omdg gbdo(3 ‘dobso@bmbd@ogow
Fo0dmowagbls Lao0bgggol™ s@bodbgmo bm@dgdols dmmbemgbgdowsb. 142

bod@mdols Fobodwgdodg bofoaTo gobloboangger 5@y 9dgbdl aodmidysgl
jus cogens  bem®dgdols  jmbignEos  Lobgadfoxgmms  Lobgendgi@ya gdm
Lods@memols  bgg@mesb s  aobdo@@Bogl, @md jus cogens bm@dgbom
Lobgerd{ogmgdls 93O doe gdsm NGNS dbmarme 9JO»MIsbgmls ‘dodols
oMM dgdyao by dg3@ g gdom jus cogens bm@Mdgbowsb yowobgggs, SModgw
3o db@0goE 53 bey@doms @oMMggage.

3960l 1969 {anols 3mbggbi00@ob godmdwobody, jus cogens bo®dgdols
b9dmowbodbyan  3mbRgJlRdo  godmygbgds  Lowogms. dgbsdsdolow, Lowsgms
50 9dgbBol  dFgoEgos,  Gmd  Lobgedfogml  Jdgogdgdo,  GmIggdoc
Joboomdwgamdsdo  dJmposb  jus cogens  bo®dgdmsb, o  [o@dmoagbls
Lobgadfogml byggagbya Jdgegdgol s @md, dgbsdsdobow, 53 Jdggdgdbmsb
dodo®mgdom  Lobgawdfoxgmgdo  o@  Lodpagdamdgb  0dybodgHom  yibm
Lobgadfogmms  og@obrodioobash.  m9dzs,  oJ3g  9bos  s00bodbmls
Jobobdgds, @md  ggboll 1969  Fanols  3mbggbizool  dowgdol  @OMoOESH
deyman gdaao jus cogens bom@dgdol j0mbEgnGos dogstmmgEs'™® ©s gl Golo
dmJdgogds ghEgegds oGS dbm@me  Log@msdm@olm  Lobgandgz® e gom,
5@0dg  Log@msTm@olem  Lods@mmols Lbgs ©oGagdbgs. ¥ 580l dgmgeow
Log@msdm@olm Losds@merol gobgoms@mgdols msbsdgodmgg gBo3by yogodwgds
jus cogens bm®dgdols obss@dpgamddogo 3mb39983(30900, @53 o®dmywy9bganls
bools jus cogens bm®dgdols (36g600sb sdmdwobsdyg Lyg9dgbygeo  Jdgogdols

3063983051y woxkydbgdbymo SO dgbBol  Tgxoligdsl s Mol aodm

5930 gdg@o bpgds 5@ 1dgbRol sbosgmobolmgols seo@g@bs@oyao dowymdols
dmdogds. sbgm  sen@g@bs@oyen doamdsls Fo®dmoagbl 0dol aodgz393s, ™%

@5dpgbo  Lfm@os  byggdgbyeo  Jdgogdgdol ol 3mbignEos, Gmdgembscs
obloboanggeno 5@ 939bB0 gy bmds.

>bobodbogos, M3 039boRgdomn woE o Jdgrgdgdo Lbgsslbgopgs®ow
50056 dmbligbogdymbo g@mgbyao  Lobsds@mamgdol 3@sGogsdo. 3g@dme,
Lobods®manm  aoesfygg@ogmgdgdo  9fmwgdgb  dsm  acta  jure  imperii,
Lodmog@mdm,  Lobgmolbiyggegdm,  Lyggagbyem,  Loxs®m,  ®mRoEosg g6
J9909d90L.

M2 0k, g9b0b 1969 §aols 3mbggbool 53-9 dxbmo. mbggb00l  GadlEo bymdolsfomdos
3°90mb bgandgihgmgdgdols gangJB@mbyan dobsTo: http://treaties.un.org

3 Zemanek K., The Metamorphosis of Jus Cogens: From an Institution of Treaty Law to the Bedrock of the
International Legal Order? 391-398 (ob. LGo@osms M gdygero Cannizzaro E. (Ed.), The Law of Treaties:
Beyond the Vienna Convention (New York: Oxford University Press, 2011)).

144 dogy., Log®hmsdmdolim SO e bmdogHo J9ggdgd0lmgols bobgandfogmms
3obgbolidggoemmdols dglobgd  dgbengdols 3MmgJdo omgoeolifobgdl 0d3g@s@oyga bmmdgdols
oMmgggol dglodargdemdsls (ob. Crawford J., The International Law Commission’s Articles on State
Responsibility: Introduction, Text and Commentaries (Cambridge: Cambridge University Press, 2002), 245-
253).

47



dogbgosgo  odobs, @md  gbeygoygmo  Lobgedfoxm  0dygbo@gdol
m]B®obol godamgddo yggems bgdmm domomgdyme Go@Ig@omgdsl o3l

YAH00gOmhsbo33e gdoo d609gbganmds, aoblsboanggeno >M3d9bE0
Y9@o@gdsls  sdsbgoagdl  dbmwme  ghm-gom  domyobby —  bygg@gbyan
J9900905%g o ygzgms Lbgs @m@Igmodgdsl dol Gogy@Ldo aobdodBogl. gL
doamds  3Omdangdgdl  Jdboll  mogo  (3bgdol  —  bygg@gbodgdol  —
SM5JOMY35MMZobo 3obdo@Bgdol aodm. OMamA 3 gOmyRmeo [9ab, ,,3bgdsl
»199390960F 9B 0% MRS 3Mdgeo 0 3OMda g3y o oGm0 o
IGogomagdmgsbo  360Tgbgmmmdgdo M Lyggdgbodgdol  2ob6dodRgdgools
dOsgoma3g@mgbgds domo s@®ggol @obgl dgoiogl, @ol bomger dspsombisi

aobloboanggano 5@ 9dgbBo [o@dmaagbl.

b5dOMdo o6  Aoedmlgdl  0d  SYOms  FOsgomegdmghbgdsl,  @o
Log@msdm@olie  Lads@maols  bodgibog®m  @o@g@s@yg®sdo  bobgadfogm
b939096089B0L  3mb3gRGoslmsb  wsisgdodgdom  s@Lgdmdl. 3o@oJom,
bodOmdo  omdl  LyggdgboBgdol  dogosh  do@Fogo o FoMmMmE
303039 gdY@o  3obda@Gool  boggdgaeby  yoedmbigl  0dgbodgGol
3M0bi030l  s®bo s dobo dgdggmdom  oblbsl o3 3@0bizo30l  d0dsGmgds
5005d05b0l YR gdgdols 3d0dg WoMMgg390msb.

3°303Igd 9o Igbgegmgdol dobgogom, Lobgedfogm bygga@gboddl
5Jglb m@o  sl3gdo: dos o  gody. 146 b39096089H0L  dows  ob3gd@ob
dobgogom, Lobgerdfogm S0l 9bgbsglo Lobganolyga gdm
YR gdsdmboggdols  Is@odgdgeo  bydogddo  Logygms®d  Fg@odm@osby; 147
boam 193909608 9B0lb  godg  ob3gddo  gyeolbdmdl, ©md  Lobgendfogm

0og0bgRs@os Ygmggmago®o mogbdmbggyeo ,,gEbmgco .. 6@%801)606.“148

od3g  9bws  omdgel, Gmd  s@OLgdbmdl  obgmo  dobsbOgdss,  GmI
b939096089B0L oty sL3gddo, mogol IbMog, ogmags @ oSb3gddow: gHmo
sb3gd®o sbobogls (URBNI Lobgerdfogmgdols 9OM0gH0nd0doOngdsls
Log@modm@olm  sb3s@gbbg,  boam  dgmemg  —  Lobgawdfogmbs s
LogBmodm@obm LodoGmmol. 65dGmIol godamgdTo g0y Lygzg@gbodgdHol
od  sl3gdBgdl  do@mdomo  dgodangds  gyfmemon  godg  byggdgbodgdol

300390 s dgmdyg sbi3dgddgdo.

0d 353, Gmd bobgend{ogem 039bo@gBob 3®0b(3030
»dB5gomTobbogmgabo 10 Lodsdmmgd@ogo  godgam@oss  9bws  dogdagl

1> Crawford ., The Creation of States in International Law, Second Edition (Oxford: Clarendon Press, 2007),

32.
" Clunan A.L, Redefining Sovereignty: Humanitarianism’s Challenge to Sovereign Immunity, 7, ob.
LJmenom 106.

7 Jackson R., Sovereignty: Evolution of an Idea (Cambridge: Polity Press, 2007), 10.

Holland T.E., The Elements of Jurisprudence (Clark: The Lawbook Exchange, LTD, 2006), 42.

Anand R.P., Sovereign Equality of States in International Law, Academie de Droit International, Recueil de
Cours, Vol. Il , 1986, 28.

% Friedman E. J., Hochstetler K., Clark A. M., Sovereignty, Democracy and Global Civil Society: State-Society

Relations at UN World Conferences (Albany: State University of New York Press, 2005), 23.

148
149

48



Lomobo@m  gyg@omgds 19390 9byemo  Jdgogdols 3mbignEosby wenydbgdyemo
oM9d96@0lL  dggnoligdolol. g9@dme, 9bps aomgomolfobgdyer odbgl, @md
b390960H9HoL 53 Lbgoswslbbgs  ob3gdBgol oMo  ofgm 93303580 9bF M0
db0dgbgemmds  0d9bodgdol  3Gobiodobmgol s  @md  SF  SL3gdBgdol
9gOmIsbgmdo seMggol Jgegasm dgodagds gozgmegl s@SLYm@0 wsliggbgdo
03960 gBoL 3M0bzo30l ImJdgwgdslmsb ©sgogdo@gdom.

b93009bgmo  JAgegdol  3mbggpGosby  ©ogydbgdgmo  s@yydghGol
dnogo®o  gaemds  Jpgmdsdgmdl  Lfmege  0dsTo, @md ol s@sbfm
0J3960goL  Lgedl  bygg®gbodg®ol  3mbEgnEesdo.  3gddme,  @mEglss
>M299dgbBo  o3bogdl, @M sSsdosbols YR gdgdol ddodg oMMZggzgo0 oG
Fomdmoagbgb Lobgendfogml  Lygg@gbya  Jdgogdgdl, ol gy@obmds aomg
by390960d9HolL  dgmeg  sb3gddl, @mdgamoi  sbsbogl  Lobgandfoxgmbs @
bog@msdm@olie Lodo®menols YOM0gANI0doO 0 gds . Log@msdm@olm
Lbodo@moado  swodosbols ¢ggagdgdols  360dgbgermdol  bEwols  Bmbby
b39096089B0L  LYmege o3 sl3gddol dgbeywgs dJmbps s Lfmege oI
sb3gdBol  mgoebsb@olbom  ssdosbols  gRangdgdol  3dody  oM®Zg3900
‘dgodangds 5@ 0dbgl  gobbogoymo  LobgadFogml  Lygg@gbye  Jdgogdgdow.
0gdzes  Lygg@gbodgdol o3 ob3gddl s®exg®o oJgl Log@mm  Lobgandfogm
039608 9BH0L  3M0bi030L  Dobso@lmob s,  Iglsdodolbow, o@SLYmGos o3
obi3gdBowsb 3odmdobody 039b0@g@ob 3M0bo3ol dobbgdobmgols

Lobgadfogml Jdgogdol byggmgbymem ob oMolyg9Mgbyms® 3358005035(300.

Lobgendfogm  039b0o@gHol  3@0bzodo 03 Lobom, GmamGomnss ol
o@lgdmdl  wgl, godmdEobodgmdls  Lygg@gboBgdol dows sSL3gddowsb @
2oMg  bygg®gbodgdol  3oMggeo  sbdgdBowsb. 151 boJdg  085Fos, @™
L3909 96039H0L gl ob3gdBgoo  oblobwg@oaggh Lobgandfogmgdol  LEsEyLL
9JO0dobgnmsb  YOMogOmmdsdo.  dglodsdoloe,  Lobgedfoxgm  0dygbodg@ols
300630301 doboo@lol oagbolsl yydosmgds bygzg®gbodgdol Lfmege o9
obi3gdBgoby  gbps  aodsbgomwgl,  gobsowsb  Lobgwdfogm  0dygbodg@ols
3006303l g9bjogdo  oGgodmgs  dbmeme  Lobgedfogmgol  de@ols
9AH00gO»m0doGmgdols  3mbRgJl@do  goshbos.  bygg®gbo@dgdol o3 m@o
sb3gdBol  goggdom  go  ssdosbol  gRagdgdol  3dody  oMPZY3900

Fo®dmowygbgb Lobgedfogml byggmgbyer Jdgogdgdl s, dgbodsdobow, oI

©O5AOM39390mob s 3ogdoMmgbom  Lobgadfogmby 3039 ©gds  0dybodg@ol
3M0b030L dmJdgogods.

4t3ger0gyg bgdmmJdgeols bomgeologmazo dobobdgfmbogros

05630dwggdyges©  dJodmgobogrmo  Lobgaerdfogm  bygg®@gbodg@ol mommgyeo
obi3gdBo wo domo dododmgds Lobgandfogm 0dygbo@gdol 3G0bEodmsb. sdols

boggydggenbyg  dglodengdgano  odbgds o0dol  Fo@dmbgbs, oy @s  Jdgogdgdo
dmosb@gds b9g9®9byeo J3909d9do0 L9396 9603 90l 000 JYED0
domomgdyemo  sb3gdBol  mgoelsb@obom ©s @mdgeo  domyobo  gd3g3e
Lobgerd(ogge  0dybodg@ol 3@obiodol ©oi3gol  Jggd. ymggmogg gL, mogol

! Friedman E. J., Hochstetler K., Clark A. M., Sovereignty, Democracy and Global Civil Society: State-Society

Relations at UN World Conferences, 23, ob. Ljmgnom 150.

49



db®og, 539bdo@gds aoblsboanggen >M2993gbB b 05 353d0@gbom
sliggbgdols gogz90mgdsdo.

AOMyM@3 >®0b0dbo, 039603960l 3M0bz3030 Fo®dmowagbls
b939M96089B0L Mm@ ob3gd@ol: dows ob3gdBols ©o godg ULygg@gboBgdol
300390 ob3gdBdol  gOm-gho  godmgmobgdsl.  ULyggmgbodgdol  swbodbyano
sbi3gdBgools dogoom Lobgandfogmgdo, gemol db®og, »bo3gmado
A9gOodm@oymo  bobmg®gdol godaagddo s@osb 9bgboglo bgeolignagdols
do@odgodgemo 19gd0gBgdo s o Lbmdgb bgdwymd bgmoliygmgdsl. [boanm,
dgm@gl dbdog,] Lbgs Lobgerd(ogmgdmsb ¢9@mog@mmdgddo ... o goshbosm
bgdpamdo bgaobygomo 53 9O00gOmmdgdols Qoboﬁaaﬂgoéabg@og“lﬂ 9JO»0
Lo@ygom, Uygg@gbodgdol ombodbyeo s3gd@dgdol dogom Lobgedfogmgdo
5@056 gBmIobgnolgsh SdlmmuEy@oe ©sdmgoegdgmo ydogddgoo.

Lobgand{ogmms ©sdmygoegdamds bbgs bgdpamdo bgamolbyggagdolasb
sbobgol  33mggdl, dom  dm@ol, Lobgawdfogem 0d9bodgdol  3G0bz03do. 154

390dme,  Lfmege  o0dol  bodxbg,  @md  Lobgawdfogmgdo  Logyms®
A9O0BMM05bg  Lobgaolyxnamgdem  ggegbdbsdmboggdgdol asbbm@dzogamgdolsls
S Log@msdem@oliem Sb3omgbhby YOM0gAHNMdgbols ©5dgo@gooblsls
3393200698056 @Mam@(3  ©odmY 009d9em0  bygdogddgdo, olbobo Lo gdenmdgb
0d9bodgBom  gabem  Lobgedfogmms  oyg@obpodioobysh,  dsm  dm@ols
dodmedbox g gdol 0g@olpodioolysh, gobsowsh, my yibm Lobgadfogmgdls
Lo ggmo®o Lalodo@mamgdol 39dggmdom doggdmdsmn ggaemgds dgggsligdobsm

Lobgend(ogmms Lobgeroliggengdm J9g090960 ©S >d J9909590056
©5353'doMgoom  dogomo  Lobgadfogmgbdoli Fobsowdwgy  aows(yggdomgdgdo,
LLobgedFogmms M9 0 dmmds 0dbgdmws 0gmubeGEo«.133

2 Snow D. M., Drew D. M., From Lexington to Baghdad and Beyond: War and Politics in the American

Experience (New York: M.E. Sharpe, 2009), 4.

3 193909603 9H0lb  dos SU39JAL  sMdoFGsgol  Fywdogo Jses@ols JmbsdosGmeng 3ydgco
Loddgbg — Island of Palmas — 0b3o@@ogl Gmyma3 ,wgsdofoli aoblbsbmg®ye Imbsiggmdo
[Loggmo® B9O0FMmA05bg] Lbobgerdfogmls B0 gosls, Lbgo Lobgendfogmgdobasb
©sdmY opgdars, dgelbdygmml Lobgmdfogmgddogo gy9bliogde™ Island of Palmas Case, PCA, 1928
(ob. Anand R.P., Sovereign Equality of States in International Law, 27, ob. Ljmgom 149)). Go3 dggbgde
3509 1939696009 0L 3oMggen sL3gddL, ol gyumolbdmdl, @M ,Loghmsdm@olem Lygdhmdo
g4ggms  Lobgandfoggm  asbobogrgds  Gmgmei  odmggowgdgmo  byggdgbo,  gggmms  Lbgs
Lobgedfoggmlbmsb  dododmgdomn  mobsdodo  byg9M9bodgdol  Igemmdgano™ (ob. International
Association of Machinists and Aerospace Workers v. Organization of Petroleum Exporting Countries et al.,
US, Court of Appeals, Ninth Circuit, 1981 (66 ILR 413, 416)).

154 OmamA3 0baaolols Losdgamsizom Lobsdo@maml dmlbsdstmeng 9d9@ds (Esher L) Loddgbg —
Parlement Belge — gaobsibows: ,lggg@Mgbgdols sdmmgds [gibm LobgawdFogml] Lsbsds®menm
0gMobpodioosh soblibgds 0dom, @m3 53 ogdobroldiool aobbm®Eogmgds dggmogligdgemo
0dbgdmes .. 3ol LAy sImyz0gdemdslmsab gggems bbgs bgdegmdo bgmmobygaengdoligsb™
(ob. (1880) LR 5 PD 197, 207 (dmbsdodmnemol 30G0oMgdsl obpgbl obpmgmol  9bgboglo
Lolbodotmenem gosfyggdoemgdsdo Loddgbg — Harbhajan Singh Dhalla v. Union of India, India,
Supreme Court, 1986 (92 ILR 530, 534)).

55 Van Alebeek R., The Immunity of States and Their Officials in International Criminal Law and International
Human Rights Law (New York: Oxford University Press, 2008), 67.

50



0dgbs, 5dgbows(3 03960@ 90l 3M0bz030 Fo®dmowagbls
b39096089B0L  dos  SL3gJpols  ©o oty  ULyg90960Bgdol  3oGggeo
sb3gdBol  ¢dyoemm  asdmganobgdsl, 0d9boRgBol  3Mm0biodol  go®aangddo
s 1Yg909bye Jdggdgddoi ¥bps Imgosb@mm Lbgs s®oxg®o 0y s@o
L9390 960 Jdgegdgdo bygg®gbodgBol o3 m@o sb3gdBol aopgoom.

Log@omgdms,  @md  Uyggagbodgdol  dows  sSb3gJpo @  s@0l
Lodo@men gd®ogo 30 9dMA00, MO »30@ 003900 dognoygamadols

©g50boost. B0 @Gmam@i  ®3g6dsndo  asbds@@egl,  Lygg@gbodgpo  o@

Fo®dmowygbl 98 gdosl, s@sdgo Lobgadfoxgml smos@gdye .. m3ols(‘]?)ols“,157

amdgemoi  bobgendfogml  Gg@odmaosby  989Jd o0 ©s  9bgboglo
3M60OM@ol asbbmdogmgdols glsodagdmmdsols goeolibdmdls. 158

199396960 9B0L 53 s3gJBol mgogbsb@obom Lobgedfogml Lyggmgbye
J9gwgdsdo 9bos dmgosbamm Lobgedfogml bgdoldogdo Jdgogds, G®Igenlsc

ol obm®@Eogegdl MmO E  Loxo®m  Lobgmolbygagdm  dsgnsygangdols
dR@mdgao 3060, 159 390bgbols Lo@yggdom, olgomo B®oL0(3099@00
Lobgadfogmgodogo sG@0dy@gdol aodmygbgdom, @GmamMgdoiss ,,30bggdo ©s
90 9JBOm L3odgdo, Lodbgodm os®owgdo s o(ﬁ@og@aﬁmo.“mo by39M 9603 9B 0b
‘dos sb3gdBob 393900m Lobgend{ogml Jdggdols b139® 9b o
3go0g3035300bmgols  s@ogoms®o  dbodgbgeomds 0@  gbodgds  odols,
JoOmeEbmdog@os 0y o@s  sbodbymo  JIgogdgdo  Leds@mengdbdogo, dom
BoA0l,  Log@modm@olmbsdsdmmgd@ogo  mgomlsb@obom. 01 Fglsdsdolow,

039603gBolL  3@0b3E030L  sigoL  Jg9doz  9digge  Lobgewdfoxml  oligmo
J9909dg00, @mIgaoloi ol sbm@Eogegdl boggms® Gg@odm@osby Gmymes

Lobgaolyggegdm g gdsdnbogmgdol ds@o@gdgamo bydogddo s @mIangdos

3¢ Jackson R., Sovereignty: Evolution of an Idea, 104, ob. Ljmenom 147.

Oppenheim L.F.L. (Author), Roxburgh R. (Ed.), International Law: A Treatise, Vol. 1, Third Edition (Clark:
The Lawbook Exchange, LTD, 2006), 207.

58 Krasner S.D., Power, the State, and the Sovereignty: Essays on International Relations (New York:
Routledge, 2009), 179-180.

9 Bankas E. K., The State Immunity Controversy in International Law, Private Suits Against Foreign States in
Domestic Courts , 33, ob. Ljmgnoem 11

160 Kelsen H., Principles of International Law (Clark: The Lawbook Exchange, LTD, 2003), 106.

161 MmO 3 SOSbxm-Ggobo Tgal: ,,08pgbowe, Msdwgbowsi Lobgmdfogmgdo o0 Fomdmseygbgb
Log@msdm@olem Lodos@marols Jdboargdgdl, dom bygg@gbodgdo o6 gbodgdsm Log@msIm@mobm
Lodo®maopsb s3mdwobs®g. (ob. Arangio-Ruiz G., The UN Declaration on Friendly Relations and the
System of Sources of International Law (Alphen aan den Rijn: Sijthoff & Noordhoff, 1979), 271). dows
b93960960HaH0L> ©> 3oy Lyza@gbodghol odggmo SL3gdHol gmbdadbiHdo yog9mgdgmo gl
693oM 3> bomgaymayl, Gmd bygzgagbo@gdol InEymmds 5@ gobolsbrg@gds Logtmsdmdoli,m
Lododmnmom s dglsdsdolop, Lobgadfonml Jdgogdol bygg@gbygmew ob s@obygg®gbyemsw
3358080300905 5@ M0l sdmgogdygearo LogAmsdm@olm Lods@momby.

157

51



2

9bOYbggergmgoos Lobgadfogml odygagdomo s3s@s@om, 16 aobydhgga s

0dols, 3obmbog@Mos 0y >@s >@bodbyeo (183593632)0.163

oMY b9g90 960893 0L 30039800 sbi3gd@ol 0 go@bsb@oboms(s,
Lobgerdfoggeml ULyggdgbyer Jdgogdgddo gbws gogyyeolbdmon Lobgerdfogml
bgdoldog@o bog@msdem@olim o>JBogmds, Omdgeolio bobgend{ogm
obm®309e090L bbgs Lobgand(orgmgdmsb o6 Log@msdm@olm Lsds@maols Lbgs
199609JBgomob  POmoghmmdsdo, 3b0dgbgermds  s@s ozl gobmbogdos gl
J3900g0s  LogBmodm@obm  LsdsGmmols  mgomlsb@obom, oy os@s. 104 mogols
dbcdog, gl ag@olbdmdl 0dsl, @®mI 0dyboBgdol 3@obiEodol o3zl  Jg9d
Lobgedfogm gdaage bgdoldogd 0d Jgmgdoslbmsb @sgzogdomgdom, @mIganls
ols do@mabmdog@ow 0y >®5doG Mm@ bmdog@o Sbm® 309090l
Log@msTm@olm obdsmgbby.163

1%2 Badr G.M., State Immunity: An Analytical and Prognostic View Rights (Hague/Boston/Lancaster: Martinus

Nijhoff Publishers, 1984), 65.

18 S30ls bo@gdmbl@@sEome  dgodargds  dmygsbogn odbgl 5d3-0l  gbgbsglbo  Lolods@mermls
aoslyggBdomgds Loddgby — Saudi Arabia and Others v. Nelson — &mdgerbgi aobobogngdbmws
Lbogombo 080l dglobgd, Fomdmowagbgb oy o@s Logool oMsdgmol badmanozom  dogngdols
dog®  Loggmo®  Ggoodmmosby  aobbm@@zogmgdgmo  Fodgdols @  ¢ggobmbm  ogzog9d0l
25]Bgd0 byg909bgen  Jdggdgdl s Lodagdammdl oy sds o3 Jdgogdgdmsb dodsdmgdom
ool o®s6gmo 0d9bo@g@om 33-0ls og@obpodioolysh. 53d-0 Lobsds@mnemmd swbodbye
Lbogombmeb  @sgogdodigbom  gobsgbows, @M @odpgbs  dmdm@ews @  gbps  oyml
3o9mygbgdgemo  gabm  Lobgardfoxnmlb  Lodmarozom  dosgngdol  dogd  dognoggangds,
Jgbogeygmmo Lobyemdfogm 0d9bodgdol wm@d®obols mgsmlsb@olbom, gl gmggemgols ofbgds
L3960 9bgeno Jdgpgds.“(ob. Saudi Arabia and Others v. Nelson, US, Supreme Court, 1993 (100 ILR 544,
545, 553). ULbgo ULo@yggdom, Lobgmolbygmgdem gaemgdsdmbogmgdgdols dmtm@ew s3mygbgds
L,0530bmogo© oM 5J393L Uyggdgbyen  Jdgogdgdl™ s@slyggdabyen Jdgogdgdom (ob. Giegerich
T., Do Damages Claims Arising from Jus Cogens Violations Override State Immunity from the Jurisdiction of
Foreign Courts, 224 (ob. Lgo@osms 36goygeno: Tomuschat C., Thouvenin J.M. (Eds.), The Fundamental
Rules of International Legal Order, Jus Cogens and Obligations Erga Omnes, (Leiden/Boston: Martinus Nijhoff
Publishers , 2006)).

* 0b. LJmenom 161.

0 5bg, 3oy Bo@m@mdboxgmgdol  Log@msdm@olm  Lsbsdetommd  Lofdgbg, ®mdgabga
aobobogmgdmps  Igm@g Jbmgmom Mol EAHML  osEsdosbol YR gdgdol ddody woM®ggz0ls
25]Bgomob  ogzogdoMgdomn odsmools dogd ag®dsboobmgols 0dgboBgBol dobodgdsbg gomols
0 Jdols 3obmbogmgdols Logombo, aobsabows, Gmd Lobgadfogml Lobgmolggmgdm Jdgogdgddo
s 0agaolbdgds dbmme  gobmbogdo  JIgogdgdo (ob. Jurisdictional Immunities of the State
(Germany v. ltaly), Par.60, ob. Ljmgom 21). 39803, bobodotmenmd dogmoms, GmI 0dgbodgdols
dobodgds sdmogdygemo G®MI gmgomogm  Jdgogdol 3obmbogmgdsls s Loddodgby, dsdob
‘d90J3bgdmes  mmyogn®o  3Omdmgds™  (0gg, Par. 82). @mam@E  Lobsdo@memmd  sblbs,
»0996039B0  0gdobrodioolash gl s@ol o@s Ibmame 3ooFY39B 0 gdolash, s@odgw
Lolbododmerem 36m3gbolasb ©sdisgo 0dgbodgdo .. dgbodsdobsw, ghHmgbyam Lalsds@menmls
Logombo, Lo@agommmdl oy ods gabm  Lobgawdfogem .. 0dgbodgdom, 9gbws dggdenmls
2ooyg308mb gdgsmme boddol gomgdmgdgdol dmbdgbsdwy o §oJBgool woygbsdwyg. my
0399600 9B0b dobodgdol Logombols aomsfyggds ©odmgogdyagmo 0dbgdmes 0dsbyg, hsowobs my
o> Lobgedfogmd  spsdosbol  ¢gxmgdsms  Log@msdm@obm  Lados@maol 0y basdbgo®m
30bx@0Jd 930l Lodo@maols  Lgdombygemo  ©oMmggggdo, 35dob  gOmgbyge  Lalsds®mearmls
Joygbpgdmes  aodmgdogdobs Loddol ao®gdmgdgdo 0dol obswagbow, goshbos oy o ol
0g®olEodios. o .. Po@sgm  d@Msmegds  0dbgdmes  Lsgds@olo  odolmgol,  @sms

52



0d  95J3bg, O3 0dybodgBol  3M0biodomn sy byggdgbye
J99©09090L 5@ goshbosm s®sgoms®o Lods®magddogo Ladhygeno, dg@yg9engdls

30093 9Omo FoJ@mao. bogdg 0dsTos, @md bgdoldogd dgdmbgggsdo, @mwglisg
Lobgardfogmgdo dmddgegdgb @mama bobgmolyaummgdm ggagdsdmboggbols
do@Bomgdgeno byd0gdBgd0, 2oby®hgge o 0dobo, dmJdgwgdgb obobo
Log@modm@olm  bado@menols  bm®dgdol  ©o3E30m 09 a0 ggdgeymaom,
olobo L, 9EsgmE, 5@05b  §HmIsbgmol  mobsl{m@bo.c 166 Lisbgadfogmms
0obsll{m@mds 3o, mogol  IbMog, gyeolbdmdl oo @oEymmdsl, Ubgs
Lodyggdom, dom  03960FgAL  gOMIsbgmol  oy@obwoioolysh,  gobsowsb
Lodo@maols  bmgoo 30063030l mobobdo@,  ®mobslm@o  msbsl{m@ by
090bwodgosl 5@ ganmdls — par in parem non habet imperium.** dgLsdsdobogw,
d5doboi 3o, OmEglsi  Lobgewdfoxgm, Gmym®E  bosxsdm  Jodo, 9bgdowe
o393l Log@msdm@obm  Lodo@mogol, dolo  JIgogdgdo  dsobiz  ¢bs
hoomgos@ml 0d9bodg@ol 30063030l mgomlsb@obon byggdgbyer Jdgogdgdswe
©o 0obslfmAmbols 30063030056 3odmdpobady, >d J990909005b6
©sgogdodgdomn  Lobgandfogml  9bws  dogbodml  0dybodgdo  yiEbm
Lobgendfogmms  og@olpodiEoolash. Lfm@ge sdol gomgogolifobgdom 9@l
yodogo doM0, “md Aabdo, OMdgeo3 3odm0ygbgds 039bo@g@ol
dobbgdolmgol Lobgandfogml bygg@gbymo ©s o@sbyggdgbymo  Jdgwgdgdols
aolodoxbow, 5@l ,,g0]HMdGog0  ©o oM>  0g@opogmo  BgbEo®, 18 @
dogmomgdl 0dobyg, M3 0dybo@gdol 3@obiodol d0bbgdolmgols Lobgerdfoxgmls

Lobgardfoxgml  hedmdmdgmes  0dygbo@gdols  dmmbmgbols  gxegds,  35dob  0dybodgdo
305]Bognmoe 0dbgomes Yodymaygomo .. (odgg, Par. 82).

' Badr G.M., 89, ob. lijmgnom 162.

167 bbgo Logdgo, Omgbss Lobgendfogm 30630 9@ Lo3s@M0Mo@ M 00gHMMbdSdo
dmboFoemgmdl o@s GmymaE babgamolygemgom gamgdsdmboangdols ds@odgdgeo bydogddo,
oModg  MemeE  3g@dm  3oMo.  Lobgedfogml o8 m@agetmgeb  dgbgdolis  (Mmam@i
Lobganolygemgdm  ggmgdsdmboggdols  do@omgdgano  Lydogddols ©s  gg@dm  3o®ol)  ©o
Bobmob ©ogogdotgdym Lodos@mmgddog dgegagol jodase asbds®@@ogh o@osmools Logobisizom
Lolodo@menm bsddgbg — Government of Bolivia v. Italian Association for Aeronautical Exports. 3gtdmo,
Lobasdos®menm  sabowgdl: ,Lobgedfogmlb ofglb  ghmo  Lods@momliygdogd@mds, dopa@sd m®o
030b@sLbo: gOmo gogdodegds Loxo®m bodo@msel, boarem dgmeg — 39@dm  basdo@momls.
Lbgoslbgs  dgogao  ©ggds, aodmdeobotiy oosb, oy @mdgemo  domasbols  dobgogom
dmJdggdl Lobgandfogm — 39@dm gy Loxs®m Lsds@mmol dobgogomn. oy Lobgendfogm
dmJdggol Lygg@gbymo guagdsdmbomgdol godmaagddo o dmdgogdl mogobo sdmEsbgdols
Bgoobgools s Lm@gosemydo g9bjiogool Igbdyammgdols Jobbom, ol @  gd399wgdomgds
bggyegd®ogo  Lolbodo@maml  oyg@olodiost, dog@sd, oy  Lobgadfogm  dmJdgwgdl
Jobgddogo O®ogAmmdgdol bggdmdo s ool gzmbmdogy® asmoygdgddo Lbgs 3009dmsb,
OOAmOG3 3g0dm Jodo, dodob ol .. gmggarggs®o 3Mogogmgaogdol aomgdg bgendgzdgagdols
dgmdg Ibo@ol msbolfm@os .5 09 Lobgedfogm dmJdgogdl Loxetm Lods@maol bgg@mdo
s obmAGogmgol  byggdgbye g gdsdmlogngdsl,  35Tob  oBsmool  Lobsds@menm
09@obpodaool  gogdEgmgds  dgemobogs  dol Lygg@gbyme g gdsdmbomgdol.  sgoob
3°0mdobsdyg, InJdgogdl 3Mmobizodo:  par in parem non habet imperium; ©s 3oGoJom, — oy
Lobgardfoggm o539l 3g@dmbodotmmgd®og  geOmog@mmdgdl, 356 dgodangds,
Fodo@aobml, ob 3ol Fobsswdwegy (omopaobmb Lodhgemo w©s dob d0dsdm odbgds oligmogy
530 300gd7e gods, Gmam®oi Yabmgemo Imdsasdol dodsdm.c (ob. Government of Bolivia v.
Italian Association for Aeronautical Exports, Italy, Court of Cassation (United Sections), 1948 (15 ILR 133,
136)).

' Badr G.M., 64, ob. ljmaom 162.

53



J390900lL  bygg@gbymo  33o@ogogsioologols  s@sgoms®o  gP@dopmgds oG
9J393> o3 J3ggdol Jo@menbmdog@mgdsl.

4m3geogg  bgdmmJdgmosbh  aodmdwobsdg  dgodangds  omdgsl, @md
Lobgerdfoggem 0d9bo@gBol 3G0bio3ol mgoelsb@obom sesdosbol yxegdgdols
ddody ©O5M®39390, Mg gobo Lobgend{oggm Lhowols Lo 39mo@
A9O0GM@0sbg ob dgoos@owgdygmo 3mbgamoddol wOmL gEbm Lobgerdfogmls
A9O0GmM@0sby,  Lobgandfoxnml  ULygg@gbyemo  Jdgwogdgdos o,  ogosb
3odmdobodyg, o3 Jdgegdgdmsb  dods®mgdom  Lobgandfogm  Lodggdemdls
03960 gBom gEbm Lobgamdfogmms ogdolipoioolysh.

o0 9dgb@Bol  dog®  ssdosbols  geogdgools  ddodg  woMmagggd0ls
NoNMUAERIGRIT J9gegdgdo aobbogangs 3ob300Mdgdygamos oMY
by39M 9603 9B 0L dgm@g sbidgd@om, Omdgeos 5M 53056 3°8do®do
Lobgand(oggem  0dgbo@g@ol 300b3E03msb o@ s@ol. dgbsdsdobow, s@SLYm®os
b39096089B0L o3 sl3gdBoweb  odmdwobsdyg  Lobgendfoxm  0dgbodgdol
dobbgdolmgol Lobgedfogml Jdgogdol Lygg@gbymse o6 os@slyg9mgbymse

335800230300 9d0.

OmamA3  bgdmm  o@obodbs,  aodg  ULyggmgbodgdol  dgmdg  slL3gddo
sbobogl Lobgerd{ogmbs ©S Log@msdm@olm Lbodo@manols
QO00gM0MI0IoBmgdsl. 199 Lyg9@gbodgpol 53 obdgddol  mgomlsb@olom,
Lobgerdfogmgdo ©sdmyz009dgebo 5@05b Log@msdm@obm Lsds@meolaysh 0d
3539000, @®md olobo mgommb (439096, LogOmsdm@olm Lsds@menol Gmdgan
60m@dgdl s o Fobos@lom ofgm ommgol Logomegdeme dogs. 170

Logyg@oemgdms,  @md  Lbog@msdm@olm  Lodos@mgrol  Ladgibogdm
@oRgOodYasls o  3MmoBogodo  hbwgds Fmbobdgds, @M 9356536900
sof@ggagdol  dobdognbg  Log@msdm@olm  Lasdo@moamdo  hodmyseods
beo@doms 20033979200 3B JAMM0s — bog@msdm@olm bsds®menols jus cogens
bm®dgdo, @OmIgddoz  gbeywgl gomdg  ULyggmgbodgdol dgmeyg  obdgddo.
dgbeywgs  2odmobs@gds 0dsdo, A3 53 bm@Igdl  LobgandFogmgdolsmgols
ddmdogo  dogns  ofgm,  dogbgsgse  0dols,  mogolbmgol  Logsgrogdyenme
50050 gdgb g oMo dom Lobgerdfogmgdo; 171 39003, gl bm®@dgdo dsmmgols
bogogngdagams 0d Lobom, @ Lobomsi s®0sb olobo wowygboano: Gmaym®3
>00b0dbo, Lobgend{ogmgdls NY) ‘dggdenoom YOM0gOHn dgmsbbdgdom

%9 k. bJmenoem 149.
170
| 080

50b0dbygen Logombmsb ogsgdomgdomn Lsdgboghm o@g@s@y@sdo dop., ob. Alexidze L.,
Legal Nature of Jus Cogens in Contemporary International Law, Recueil des Cours, Volume 172, 1981, 243-
258; Turpel M.E., Sands P., Peremptory International Law and Sovereignty: Some Questions, 3 Connecticut
Journal International Law 364, 1988, 365. Danilenko G., Law-Making in the International Community
(Dordrecht: Martinus Nijhoff Publishers, 1993), 223; Nieto-Navia R., International Peremptory Norms (Jus
Cogens) and International Humanitarian Law, 613 (ob. LEs@osms 3Agdygmo Vohrah L.C, Pocar F.,
Featherstone Y., Fourmy O., Graham C., Hocking J. and Robson N., Man’s Inhumanity to Men, Essays on
International Law in Honor of Antonio Cassese (Hague: Kluwer Law International, 2003)).

54



aoogbgomb 53 be@dgdols dobos@b. 172 >mbodbyen bm®Mdgol dm@ol g@Ho-
gm0 g4ggmsoby oo bggo®omo fogro 0d Log@msdm@olbe bo®dgdbg dmwols,
A®Imgdoi owsd0sbol Rmedgdls o Mogolygmgdgdl asbsddg039096.17

50530560l B gdgdols woigol LygemTo ImJdgwo jus cogens beo@dgdols,
Omam@3  bobgedfogm  Lyzg@gbodg@dol  ddmdsgo  bm@dgdol, [o®dmhgbsd
3odmo(g0s  bodOmdols [obodwgdodmg bofomdo  [o®ddmeygboano  s@yxdgb@ols
>0dm396980L 3GMgmME0Mgds. Lfmege 0d Jobob@gdbol gmbby, @md jus cogens
be®dgdds 2odmofgogl Lobgedfogm godg bygg®gbodgdol dgmayg ob3gddob
‘dgbeywgs, hbpgds dgbgoyegds, M3 Lobgmdfogml Jdgwogdgdo, @GmIegdoc
osdosbols  Ygagdgdol  woigol  Lyggdmdo dmJdge jus  cogens  beo®dgdls
SOM3g939b, o  dgodangds  gobbogoyen  0dbgl  Lobgandfoxml  Lygg®gbyan
J0ggdgoe. dgbodsdolow, o3 Jdgogdgdmsb dods@mgdom  Lobgedfoxgm o@

‘dgoden gds Lo@agbenmdogls 03960 gBom 93bm Lobgerd{oggeml
09@0loiooliysb.

byg390gbygao  Jdgogool  ©emJd®obsby  ogydbgdygmo oM dgbHol
dggolgds  3owgy gOmbger dJmombmgl 0dol bobasldsl, M3 0d3g@s@oyeo
beo®dgdoon  Lobgandfoggem ULyg909bodgdol dgboaogsdo 9bos goaygaolbdmm
3009  U939096089H0l  Igmag  ob3gddol  dgbmyogs.  GmagmeE  bgdoom
>00b0odbs, by39Mgbo@gdol o3 sL3gddol dognom, Lobgandfoxmgdls gbodgdom
0530b9Be gds, mogoe  osfyzo@dmb Log@msdm@olm Lodo@maol Gmdgano
b@dgdo ©s @>  Foboos@lom godmogbomb  mogobmgol  ddmdsge 174 ©o,

‘dglododolow, b39®960@9H0L LY m® g 9L sb3gHo 0bEyLgds
Log@msdm@olie Lbodos@manols 03390 5@ 000 beo®dgdols aobgomo®mgdols

YRy

5J39 9bws 5®0bodbml, @mI aodg Lyg9Mgbodgdol o3 ob3gddl sMmsxgg@mo
oJgb  Log@me  Lobgendfogm  0dygbo@dgdol  3Mobiodol  dmJdgogdsbmsb. ol
sbobogl Lobgardfogmgdobs ©S Log@msdm@olim Lbods@manols
9AH009OMI0doO M ool d5dob, @mEgbsi Lobgedfoxgm 0dygbo@g@ols 3@0bEodl
dbo@me  Lobgedfogmms doGol  9OHmog@mdods@mgdol  3mbdgJl@do  sJ3b
©5A300mgs.  dobo  ©obo by gdss, oM  oydgel  gdm  Lobgend{ognmby,
Amama 3 bobgaolbygemgdm  ggaagdsdmboggdol  ds@omgdger  9dogdd by,
93be  Lobgedfogml og@obrodEool gog@Egmgds s sdago®e, O®yMA3
bgdom  s@obodbs, ol [o@dmowygbls  dows  ULygg@gboRgBobs s oMy
13909608 9B 0L 30Mggeo sb3gdBol aodmgenobgdsl.

@53 dggbgds godg L9g90960@9HL dgmdg sb3gd@l, ol o@ goblsbmg®agl
Lobgardfogem 0dygbodgdol 3®0bizodol dobss@lil, gobsowsb Lobgandfoxmbs s

2 0b. 3960l 1969 {arols 3mbggbiool 53-9 dgbaro. ob. Ljmarom 142.

73 parlett K., The Individual in the International Legal System: Continuity and Change in International Law,
326, ob. Ljmanom 85.

4 0b. Lmenom 149.

55



Log@msdm@olm  bads@manols ,,d7dogo© (33580 gds©o™ 175 YOM0gONI0d>O 0 b
sbiobgols NG| 3009@mols Lobgerd{ogmgdol 9OM0gOMI0I>AM b do.
dglodsdolboe, GOmameE @  9bws  9d399gdoMgdmwgl s  0beygdmwgls
Lobgardfogem  Log@msdm@ole  Lasds®mmom, gl doobiz  aogmgbsl  gg®
deoobegbls Lobgend{ogmms ©05d0%9 30090 md>bYg 9JO®M5bgmmsb
YOM0ogOHmmdsdo. gl goMgdmgds  Jo@yo oMol sSlobyao  Lag@msdm@olie
bods@manols ©g0boz0sdo, OmdgeEo dm 3999000 Log@msdm@olie
dodmedbox e gdol dgpdogo dsas@ol gosfyzgdoergdsdo bsgdgbg — The
Case of the S.S. Lotus, France v. Turkey, ®®3dgeodoi bog@msdm@obe Lads@msgno
3ob3oMBgoymos MmO @3 ,,bobgad{ogmgdol ddmdsgo (glgdo .. G®Iggdo
SOy Y00 gdgb ... sdmyzogdgen  Lobgedfogmgdl dm@ol @m0 gHNMbydls
6 Bsg@msm@obe  bodo@ommols gl 206dodRgds  bomgaymgl,  @md
Lobgendfoggmlbs s Log®msdm@olm  Lods@maol  @mog@mdods@mgds  ©o
0nogo© bobgad{ogmgdol g@mog@mdodo®mgds Lyga Lbgswslbgs Logombgdos
>  @md  bobgedfogmms  dmdgs  Log@msdm@obm  Lodos®ogom, o6
9olbbdmdls  Lobgedfogmms  ©s]dggdwgdo®gdsls  g@mdsbgmobsdo,  dom
‘dodol, gOmdsbgmol og@obwoioolswdo.

0dols  aomgogmolifobgdom, Gmd aodg ULyggdgbodgdol Igmeg ob3gddl
s@sgoms®o  dgbgds  0dyboGgdol  3@0biodol  Dobos@lmsb st o3l
s@5lfm@os  byggdgbo@dgdol o3 obdgd@owsb  godmdwobotdy,  0dygbo@g@ols
300b3z030L  dobbgdolbmgols  Lobgandfoxgml  Jdgogdgdol  s@sliyggmgbyansw
3858003035305, bod@MmIols [obodwgdbodyg mogdo goblobognggemo s@yxdgbBols
donogo®o  dgaomdsi  Lfmege  035T0  dpgmdsdgmdl, @md ol spsdosbols
9B2Yd50b ddody ©>G©593900U >@5b930M b J3909095o0
3358005035300 L5l bgerddmgobgamdls yodyg byggmgbodg@ol dgmeyg sb3gddom,
OmdgelsE, @mameE  seobodbs,  s@sgoms®o  35gdodo  Lobgerd{ogm
039603 9BH0L 3M06303mob s®s oJgl. 5dol Loggydgzganbg, s@A1dgbdo s>@sLmE
‘doboo®l  ©gdl  Lobgedfoxm 0dybodg@ol 3M0b3odol Fodamgddo o3
byygg@gbyen  Jdggdgdbdo  ©o  o3gmgdl  s@slfm@  woliggbgdl  0dybo@g@ols
30063030l JmJdggdsbmsb ws3sgdodgdom.

SOdgbBol  dgaemds  godm(ggymos  o0dom, @®m3 ol Lomsbswm
Y90o0@gdsl 5@ 9mdmdl 0d goJdl, @md byg909bo@gdo dsdwgbody >3y
dmoiogl s ®m3d ol, @53 Lygg@gboBgdol goHmo s3gdBol mgo@lsb@olom
doohbggs Lobgedfogml s@sliyggmgbyem Jdgogdow, slgme @ doohbggs Lbgs
obi3gdBgool dobgwgom.  gbodsdolow, ol, ™I sesdosbols g gdgdbols ddody
©5M03939%0, 350  U19g90gbodgdol  dgmdg  ob3gdBowsb  godmdpobady,
‘dgodangds  hsomgomml  Lobgardfogml  s@sbyggdgbya  Jdgogdgdse, o@
39olbdmdl  0dol, Gmd gl ©oMMgg3goo  s@Moliyggdgbyer  Jdggdgdl
Fo@dmoagbgb  dows  ULyg9dgbo@g@obs o  aodg  bygg®gbodgdol dgmdg

7> Slomanson W. R., Fundamental Perspectives on International Law, Sixth Edition (Boston: Wadsworth,

2010), 46.
"% The Case of the S.S. Lotus (France v. Turkey), PClJ, 1927, Para. 44. 3505893900 9300 $gb@o

bggedobo{gremdos Fgdeay §9003900by:
http://www.worldcourts.com/pcij/eng/decisions/1927.09.07 lotus.htm (6o5bsbos: 30/03/2011).

56



obi3gdBob ngogob@olboms(s; Lbgo Lo@yggdom, b396 9603 9B 0l 0d
obi3gdBgool  mgo@lsb@obom,  Gmdggdoi  2oblobmgdsggb  0dygbodg@ols
300b030l ‘dobss@ls.

5J39 9bws os@0bodbml, OM3 sEsdosbol YR gdgdol o3gol Lyg@mTo
dmJdge jus cogens bo®dgdl o@ godmyfgggos bygg®gbodg@dol 0d sbdgd@gdol
dgboaogs, OMIgdoi Pdgoem 353d0Mdo 5@0sb Lobgand(ogem 0dybo@gdol
300b(303m5b. 5sdosbol YR gdgdol 3dodg oM®g93900, LyYggMgbo@gBol oI
ob3gdBgool mgoelbsb@olbom,  wEgabsi  gobobomgdosh  Lobgerdfogmls
L3909y Jdgegdse  ©s, dgbodsdolo, o3 ©oMM3E939dmab  ws3og3doMgbom
Lobgerdfoggmgdo  3genegez  9bws  LoMggdamodobgb  0d9bodgdom  ¢ibm
Lobgandfogmms oygdolpoliooliysb.

24 ©sbygbs

slggboll Lobowm dgodangds omdgsl, Gmd bsd@mIol bgdmmdmygsbogno
bofoendo  gobbogygano oM dgbGo  0ygbgdl  ULyggdgbymo  JIgrgdgdols
sOSLY M@  gobdo®@gdol. 39@dme, ol s@sLfm@o© doohbggl, ™I sesdosbols
9B gdgdols 3dodg oMm3gg39d0 o0 [Fo®Imoagbl Lobgandfoxml Lygg®gbyan
J09©09d90L o, ofgsb  odmdpobs®y, Vgaemdom  539mgol  wsliggbols  0dols
0omb5bg, MM 50bodbye oMWZgg3gomsb dodoMmgbomn LobgadFoxmgdls 5@
960d g9dom 039603 gB0 gabem Lobgmadfogmms ogdoliodizoolysb.

oy 9dgb@ol  Ygaemds  aobdodmdgdygmos  0d  godgdmgdom,  GmI
Lobgadfogem byggmgbodgBol 3mbEgnEos @sdwgbody os3gddl dmogogh s
ygges ob3dgdBo @ s@ols Hgag3sb@y@o 0d9bodg@ol 3@obiodols 3mbd gl do.

Lbobgend{oggem 0d9bo@g@ol 3M0b3030 94O ©bmds Lbobgend{ogm
b3909608 9oL 03 SL39JHgdl, AmIgamms dosgomsi  Lobgedfogm, @Gmama
Lobgaolygegdm  gaegdsdmbogmgdol  ds@omgdgemo  ygdogddo, dmosbmgds
Lbgo Lobgend{ogmgdolysb ©05dM 30w gdgen b9609J@ o, Omdgeo(3,
dgbodsdolbo@, o6  gJggdegdodgds  gabem  Lobgedfogmms  oyg@ololiost.
b396 9603 9B 0L 9L sbi3gdBgoos: ‘dos b939®M9b0@ 90 ©d 3509
b939M9603 9BH0L 3o@ggao s3gddo.

b939096089B0L  dos  SL3gJpol  dogrom  Lobgedfogm  Lsgygme®
A9O0GM@05bg JMosb@gds Ybgboglbo Lobgaolyxagdm  gxagdsdmlboggdols

do@o@mgdger Lydogd@dow. @oi dggbgds aodg LyggdgboBgdol 3o@gge sb3gddl,
dol  dobggom Lobgardfogm Log@msdm@olm  Lodmogdmbdosmsdm@ols

YOM0gOHmnmdgdbdo  [TodImoeagbls  yggews  ULbgs  Lobgedfoxml  msboslfm®
b9609J@ L.

57



L{m@go  0dol bodxbg, Om3 Lobgerdfogem Loggmo®  Fg@odm@osby
Fo®dmowaygbl 99bgbogl bganoliggeml o bog@msdm@olm sbdsmgbbg gggas
Lobgandfogml  mobslfm@d  Lydogddl, ol Logymosd  Lobganolygemgdm
J09©09d90msb  wo3e3dodgbomn  LoMggdemdl  sdmygogdammdbom,  oby
03960 gBom gEbm Lobgadfogmms oygdolpoioolysh.

Jows  byggdgboBgdobs s aodg Uyggdgbodgdol 3odggeo sb3gddol
ngoebsb@olom, Lobgardfogml b9y396 9byen J99wgd96do dm05b@gds
Lobgadfogml bgdoldog@o Jdgogds, Gmdgebsi ol sbm®dEogmgdl s gygme
B9O0AMO05bg ob Log@msdm@olm sb3sdgbbyg Gmamea i Loxs®m 3o®o. oI
‘dgdmbgggodo  s@ogoms®o  dbodgbgeomds  o@  gbodgds  Lobgerd{ogml
J9ggdgool  Jo@menbmdog@gdol  Lsgombl.  dglsdsdobo,  dsdobsi o,
amegbs  Lobgandfogm, @mam@E  bLobgmobygagdm  gaagdsdmboggdols
do@omgdgero Lybdogddo, Imddgogdl, doom dm@ol Logmsdm@olm Lsds@meanols
396©sd96@ M0 br®dgdols weMwggzom, ols Lygg@gboBgdol o3 m@o sl3gddol
dognom  omgengds  Lyggmgbye  LEsEyLdo dmdgo  Lydogddeo o, ofgosb
odmdpobadyg,  dobo  JIgogdgdo  Lobgandfogem  0dygbo@gdol  3@0bizodols
dobbgbobmgol Lyggmgbye Jdgrgdgdl Fomdmswegbgb.

bod@mdols [obodwgdodg mogdo aobbogygano os@dgbBo o3bowgdl @,
Omd  Ssdosbol  YRagdgdol  ddodg  oM®3gg3gbo 5@  [o®dmowygbgb

L3909 JIgegdgdl, gydebmdbs gomg Lygg@dgbodgdol dgmayg sL3gddL.

259  b939M96089Hol  dgmeg  sSl3gJdol  dobgogom,  Lobgedfogm
©5dM730090g0s  Log®msdm@olem  Lodo®mneoligob, @o3 ageolbdmdls o0dsl,

™3 bog@msde@olie bodo@mognls NO) >3l Lbobgerd{ogmbogols
Logogmegdaam  dogns,  Lobsd  mogoe  Lobgandfogm  o@  s@os@gol
Log@msdm@ole  Lodo@mogls  mogobmgol  bogognogdyenme. o3y 9bws
500b0dbml, @md  ¢35bolgbgamo s gymgdols dobdoabg  Log@msdm@olie
Lbodo@moando,  dom  dm@ol, ssdosbol  ggagdoms  woigol  Lgg@mdo,
hodmyogodws  bo@dsms  2oM33990  3oBJaM@os,  OmIgamoi  3bowgds
Lobgadfogmlbmgol Logogogdymme, asbyg®hggmso 0dobs, s@os®gdls my o@s
doom  Logoengdgmmmdsls mogo  Lobgedfonm. gl bm@®dgdo [o®dmowygbgb
Log@msdm@olm Lodo@manols 0d3g@s@oyger bm®dgdl. 0dol gomgsgolifobgbom,
Omd  0d3g@s@oygeo bm®@dgdo, dom dmEAol, sSsdosbol Ygagdgdbol ©o3golL
bgggdmdo  dmddgo  jus  cogens  bm®@dgdo,  Lods@mengd@ogo  ddmsgos
Lobgandfogmgdologol domo bgdo-Liy@goaol doybgwsge, dgodangds 0mgsl,
Amd  LogOmsdm@obem  bodo@mogndo  domo  hodmysmodgdol dgogysm dmbos
o9 bygg@9boBgdol Igmag sl3gddol dgbwmamgs.

o>bobodbogos, @md asdg bygzgdgbodgdol dgmdyg sb3gddol dgbmeyogsl
93533069596 Lbgowslibgs og@ooyan 'H{]Q{]?)aéb,lw doo dm@ol, Lobgerdfogm
039608 9B0L 300b3z030L Jgbeywgoloi. 3g@dme, LYm@go bLyggmgbodgdol o3

177

dop., Lobgandfogm ULygg@gbodgdol dgbmymgomsb godmdwobs®yg bogds Iydsbods@ymo
0639639600l @sbsdggdmdols wobisdymgds (Pattison J., Humanitarian Intervention and Responsibility

to Protect, Who Should Intervene? (New York: Oxford University Press, 2010), 2-4).

58



obi3gdBol  gbeywgols  gmbbg  hbpgds  b5FGMAol  dmigdge  bofoendo
aobbognygano sy 9dgbBo, GmAmol dobgogomss, ssdosbol ygegdgdol ddody
©5MM0393900 o@ [o@dmoagbgb  Lobgandfoxmlb  byggdgbye  Jdgogdgdl  ©o
Amd, dgbododobow, 53 Jdggdgdbmsb dodo@mgbomn Lobgandfoxml o6 dgodargds
dogbodml 0d9bodg@ol yibm Lobgmdfogmms og@obodiEoolysh.

oM9d96@0, oMy  bygg®gboBgdol dgmdg  sl3gJBowsb  asdmdwobsdy,
o5dosbols g gdgdols 3dodg @oM®ggg9d0l Lobgadfogml  s@sliygg@mgbye
J3ggdgoe  33omogozeiEoobsl, gyhebmds byggmgboRgBol s®oMgeg3sb@ @
obi3gddl.  ULyggmgbodgdol gl sL3gddo  s@sgomed @M@l 5O 05doTMdLs
03960 g@obl 3M0bo30l ‘doboo@bols 3obLobrg®sdo. ‘dglododolow,
by39096039HoL o3 SL3gJHowsb  godmdpobsdg  s@SLFm@os  ssdosbols
9B290900L 3d0dy o300l >@oLYaMbe JAgrador §3om0BogGos ©o
0dol  3B3gogds, @mI 5 sMM3g39dmab  Jods@mgdom  Lobgedfoxgm @
Lodg gdemdls 039603 gBom gibm Lobgedfogmms ogdoleodioolysb.

Amam®m3  bgdmom  smobodbs,  Lobgedfogm  0dgbo@gBol  3G0bzodo
30dmdobs@gmdls dows byg909b0@g@ols s godyg bygzggmgbodgBol 3o®ggeo
obi3gdBgooesb. 0dol  gomgoemolifobgdom, M3 ©eglss, Ubyggmgbodgdol o3
obi3gdBgool  mgo@bsb@obom, oswsdosbol  Yyagdgdol 3ddodg  sMM3Zg39%0,
Omdggoboi  bLobgedfoxm  sbm@Eogmgdl  Logygmes®  Gg@odmeosby  ob
‘dgos@omgdygao  3mbgamoddol @amb gibem  Lobgadfoxzmlb  Gg@o@dm@osby,
Fomdmoagbgb  Lobgardfogml  ULygg@gbya  Jdgogdgdl, Lobgedfoxgmgdo  od
©O5MM39390mob ©5353doMgoom Jgamogsz ©o3EYEbo sMosb 0dygbo@gdom.

0da35Mo0  bgdmowbodbymosb  godmdwobotyg,  dgodangds  as39m©gl
©sliggbs, M3 boIAMIol dmgdygeo bofomol godamgdbdo [o®Imagboeno
oM9d96@0, U1gsdl @o s@sLm® oJ3960goL ULyggmgbodgdol  3mbigyniosdo,
‘dgemdom  doohbggl, @mI  s@sdosbols gagdgdbols ddodg ©oMMzg3zgoo oG
Fomdmoagbls  Lobgadfogml  byggdgbyger  Jdgogdgdl ©s  @md  od
O5MM039390mob  ©sgogdo@Mgdom  Lobgedfogm o6  9bws  Lodagdbarmdogls
039603 9B0m gEbm Lobgemdfogmms ogdolipoiooliysb.

od aliggbol gobodys@gdeosw bosd@mdol dmdoggbm bofoendo dmbrgds od
A9bwgb0gd0ls dodmboangs, GmIen gdo(3 93565 3bgero s { e g gdols
dobdognbg s@odosbol g gdgdols Lobodygdammo s 0d9gbodg@ol 3M0biEodols
Foboswdwgy  dg0b0dbgds. o3 Fgbgbiogdol  aobbogngs  360dgbgermgsbos
03 gboe, @5dgbswsz  olbobo  Jdbosb  Loggydgganl  godoywolosmgol, @md
05b8d90Mm39 Log@msdm@olbm  Lodos@mogdo dmbes byggdgbyeo Jdgogdols
3M6398E00L  gmomgds s @M sdol  dgEgasw, Ssdosbol B gdgdols
ddodg  oMMmggg900, dom  dm@ol, sM®Zgg3gd0, @mImgdoiz  Lobgadfogmd
Loggmo®  Ggaodmaosby ob  dgos@emgdbymo  3mbgemoddol  ©aml  gibm
Lobgerdfogeml A9H0GHMO05bg 3obsbm@d0gms, NG) aobobogangds

Lobgedfogml Lygedgbae Jgrgdgosw.

59



3. 5380560l 9B gdgdol o330l Lobsmygdmme gsbgoms®gdgao
39b09b30gd0 s 03960GgdoL 3M0biod0

3.1 dgbogoaro

AmamA3  bgdmm  o5m0bodbs,  935bslgbgmo  smfagyemgdol  dobdogn by
9Omgbyeo Lobodo@manmgdols 305]@0godo 039603960l 3M0bz030l

Lo(oboomdpgame  ©s  sesdosbols  yRagdgdol  ©o3gol  Lobomygderm
35339900 Bgbwgb(30900 gomsMwygds.

od Bgbgbi3ogol dm@ol, ¢30@39egli gmgeools, ¥bos s@0bodbml, @mI
Loghom  basds@mneols J3g9bg6do  gobgomodws 3Ms]Hogs, Gmdamols dogoms(s
9Omgbg@o Lobsdo@manmgdo >@ sbodgdgb gibem Lobgadfoxnmgdl 0dygbodgd b
505d0obol B gdgdol 0d 3dd0dg oMWZE9390mab ©s353d0Mgdom, @M gdocs
o3 9gabm Lobgedfogmgdds seaommbsdymagao Lobgedfogml @g@o@m@osby
3obobm®i0gegl. 03 Lobgadfogmgol  dm@ol, Lowsi  gogd3gegoyeos
dbaogbo  305]B03o,  2obLogym@dgdye  s@bodgbsl  0dboby@gdl  &9TD. oI
ngoebsb@olom, 53d-0l  Lobsds@menm  3@o]@ogodo  yggansbyg  (3bmdogn

o050 Y39B 0 gdsl  Fo@dmoagbl  aowofygzgBosmgds  Loddgbg — Letelier .
Republic of Chile. 5J3g 9bps goblgbmm, @md 599 9uem Jodlsi [ogows s

1996 (g0l doogwm, 9.7, 5bGodgOm@olEymo ©s Lojggoomom sbxol oj@o
(Anti-Terrosim and Effective Death Penalty Act, ‘dgdpamddo — 5b@0o@gem@ol@gero
oJ®o0),  Omdmols  Logydggerbyz  ©3d-ob  Lobsdo@menmgdls  dogbodom
g gdsdmbogogds  gobobogmb 5930l dmoansdggdol  dogd  gibm
Lobgandfogmgdols  Fobosowdgy  Fodagboano  Lodmdogosdm  Ladbgan gdo,
Amdagdoi gbgds 53 93obsligbgems dog® odd-0l FAg@o@m@ool Godya gdls
3009, howgbogr ssdosbols B gdgdols 3dody oMX39396L. s dmeml, ybos
gobligbmm, @md  Lobgadfoxgmgdbo  9o@l  sddmdgb  giEbm  Lobgerdfogml
MB0GEoSEYHO0  30Mgoolmgols  ssdosbol B gdgbols 3dodg  WoM®Zgz9dMSb
s 353 doMgdomn g9bdiog®do 0d9gbodg@ol dobokgdsby.

bod@mdoll  Fobodpgdodg  bofogol  godaagddo  brgds  sesdosbols
YR gdgooll  Lolbodygdberme  ©o  Lobgandfogem  0dybo@gdol  3@obiodol
Foboswdwgy  aobgomo@mgdya  bgdmblgbgdya  Bgbrgbz0govy  yu®ewgdols
‘dghg@gds, gobsowsb obobo, gOmo dgbgogom, dgodangds Fmggdebgb olgm
‘Joodgkoggdsl, momngdml Lobgandfoxnm 0dgbodg@ol 3@0bi303ds  sesdosbols
YR gdgools 3dodg oMP393906msb  dodo@mgbom asboEsws  3mbg3@ o ydo
3goggds.  0dgbo@g@ol 3M0bzo30ls 3063930 oY@ (33000 9b5do

3a9e0lbdmdn 03 Lobganobygegdm  Jdgogdgdols 3mbignEool  (geroggdsl,
AmIgdmsb  dodsOmgdomsiz  Lobgedfoxgmgdl  ogoglh  0dygbodgpo  giEbm

Lobgadfogmms  og@obeodioobash.  dbgsgbo  0b@Gg@3®g@ocool  dgwgysw,

domomgdymo  Bgbwgbiogdo dgodangds asdmygbgdye 0bgb 03 sy ydgb@ols
aobodyo®gdan s, Gmd 0obodgMmgg Log@msdem@oliem Lbodo@manols

60



oM@ gddo  sodosbol  YPagdgdoll 3dody oM®ggg9d0 oG  aoboboangds
Lobgadfogml bygg@gbye Jgmgdgdse o @md, dgbodsdolse, dglodengdgano
bpgds 53 ©oO®Zgg390msb  @ogzog3dodgbom  ghom  Lobgedfogmbg  dgm@g
Lobgadfogml og®obrodizool gogdgegds, 35dobosi 3o, mg gl wo®dmagggdo
Lobgend(ogmd  Loggmo® Gg@odmdosby ob Log@msdm@olem dgos@omgdbyeno

3MbxmodBol AOml  saoelsdymeageo Lobgendfogml  Bg@odm®osby
dobobm@0gas.

od  dmsdgdoemgdols  aolsdodfyangdans  bodOM™Ido  gobbognygemos
5005d05b0l YR gdgdols Lobodygdberme  0dybodg@ol 3@obiodol dmJdgogdols
QoM@ gdoll dgboyogol mommgygmo  bgdmblgbgdyemo dgdmbgggs. 3g@dme,
bodOmdols  3g-32  Jggmoegdo  gosbogrobgdygemos  Lalbods®mam  3@s]@ogo,
Omdganbg  oydbmdomsiz  Lobgedfogmgdo  9odl  gyobgdosh  gibm
Lobgardfogmgol 039bo@gdol dobokgdobyg swsdosbols yxegdgdols 0d ddody
O5MM3939dm>b 5 353dodgdom, Omdggbdo3 >d 9356513690 9bds
saombodgmagano  Lobgand(ogml  Gg@odmdosby  gobosbm@ogergl. o9
boFogdo goblogym@gdygmo gydomgds gmdmds 5dd-ol bobsds@meml dogd
LoJdgbg — Letelier v. Republic of Chile — do@gdyen yosfyzgBoergdsl, @mdanols
boggydggenbgi hogogl @0 gmdgs 0dygbo@gdoli dobodgdoby s ©ogzol@es
LodmJognsdm  3obygbolidygdamds  s@sdosbols ygagdgdols ddodg od®ggzgdols
03 oJBomob  ogogdodgdom,  GMIgaoi od  93oboligbgands  53T-0ls
B9O0GMM0sbg gobobm@zogms. bsddmdols dg-33 Jggmogo gmdmds 5d3-L dogd
Jomgdyga  5bB0GIOMOOLAY  oJ@l. wodbm@ml, bodOmdols Ig-34  Jggmsgdo
aobbogogenos  Lobgandfogmms  mgogosgrydo  3odgdolbogol  sesdosbols
9B gbdgdols Lobadggdeme K9blizoyg®o 0dybodgBol 3G0bEodols dgboywgols
Lo gombo.

od Logombgdols dodmbogogs Lodygoangdols dmggi9dl Fomdmgshobmm, @md
b9dmowbodbyan dgdmnbggzgddo ImJdggdl 0dybodg@ol bdgizoxogg®o §glgdo,
Mg 903 0dg0 93056 >sdosbols YR gdgools Lobo®p goem do>mo
dgboaogol  Iglodggdemdsl s  @Omd  sesdosbol  9Begdgdol  ddody
©5M39390mob dodo@mgdom 039boBgBol o3 FTglgool dmJdgogdols godaagdols
dgboaegol dgogasm  Lobgedfoxm o0dygbodgdol 3@0b3odl oG  gobyiwos
3Mb(393(H PO YO0 BgEo@ g, o3 LoTgoagdol dmpazEgdes 539dHg0Gd0bs,
Omd  mobodgdmgg  Logd®msdm@olem  Lado@maols  godaagddo  sesdosbols
YR gdgools 3dodg ©oMX3939%0, @MIgdlsi  Lobgedfogm  sbm@zogergdls
Loggmo®  Ggaodmmosby ob  dgosdemgdbygmmo  gmbgemolddol  ©aml  gibem
Lobgerdfogml Gg@o@dm@mosbyg, o [o®Imowygbgb Lobgadfoxnml bygg®mgboyem
J0ggdgol s @md,  gbodsdolop, 83 oMEZg390mob  d0dsGmgdom
Lobgardfogmgdo o6  Lo®pgdemdgh  0dgbodgdomn  9gibm  Lobgamdfogmms
09@0loiooliysb.

61



32 spyomlsdymggmo Lbobgmdfoxzmlb @gohodm@osby Fo@mdmImdomo
900G M0 goEEgdnmgdgdo s Lobgmdfoxgm 0dgbodg@ol 3M0bzo30

5M9d96@0, OMI sesdosbols R gdgdbol ddodg oMMzgg9d0 oG SOl
L9390 9bygeo  Jdgogdgdo s,  odgseb  2odmdobodyg, o3  @oME3939dmob
©5353doMgdom Lobgend{ogmgdo o6 9bws Lodagoemdebgb 0d9bo@gdom Lbgs
Lobgadfogmms og@obroldioobysh, ,aomgogs™ 5dd-0l LosbodoGmamls dog®
LoJdgbg — Letelier v. Republic of Chile — 3owgdyeo aowsFyg9@ 0 gdgdom.

bgdmombodbyen  Loddgbg Lodbgero (odowaobgl odT-ol Gg@odmmosby

dogaaao  hoangl  ymgogro gaohol, m@sbom @mg@gmmog@ols ©s dobmsb
JOMSE  osEyY3Yo  Jo@ol, Gmbo  dmRodol, bsmgloggdds. 178 3odmd0gdod

Eoo0bs,  ®M3  ymgomo gooboli  d3gengeomds  aobbm®Eogmos  hogogls
Lowabgg@gem  Lodlaby@ol  ©ogggmoms  ©s  m@gsbobgdom. 7 s@bodbge
RQoJBmob s3ogdodgdomn gmgomo gehols s dmgo@ols bosmglboggdds dd-ob
Lobodo@manmTo hogrgls Fobsomdwgay dgo@ebgl Lodmdsasdm Lodbhgano bosbols
565bEsn@ 950l dmmnbmgbom.180

do@mogos,  hogrg  godymyes  mogobo  Losbggmgem  Ladbaby@ols
dmbsf o gmdsl ymgogo ganhols s Gmbo  dmxgo@ol d33egamdsdo, dog@sd,
03539 @AM, ol sabopgdes, @md 0d dgdmbgggodoi go, dolo Lowsbggmgm
Lodbobyy@ols s 3ggmoms s M@YSb0bgbomn @M Jmdbosdoym d3gemgamds, od
LoJdgbomsb  ©ogogdodmgdom  hogngl Bo0bz  @oooges  039bodgdo, gobsowsb
Lboobgg®gm Ladloby@o hogngl Lodmog@mdem LE®YJ@g®es ©s, dglodsdobsw,
hogogls 3@ g03g00m, dob Jdgogdgdby 5dd-0l Lobsdo@menml og@obrolios ggo

3303920 gdMs. 181

5>dd-0l Lobodo@mamd o as0bos®s hoagl 3mbogos o 1976 {anols
ool 1605(a)(5) Iygbeools Loggydggan by 182 o0 gob@s Il 0dygbogdolb

178 | etelier v. Republic of Chile, US, District Court, District of Columbia, 1980 (63 ILR 378).

e 0gdgg, 379.

180

SHRRE
181

, 0180
! 5bodbyano Igbanols dobgogom, gEbm Lobgmdfogm o6 Lomygoemmdls 0dygboggdomn >dd-ob
Labsds®mem  ogdobrodEoolysb 03 dgdmbgggsdo, oy Lo@hgeo dggbgds bosbl, @mdgeoag
©oEas 5330l FgPodm@osby o Amdgamoig godm{ggnmos  Lobgandfogml,  dolo
mgoEos@g@o  3o@ob o6 Lobgadfogml  dogd  @sJoMsggdygmmo  do@ols  dmfdgogdbom  ob
9dmJdgomdom. gl Fgbao  0mgogolbfobgdl @  godmbsgaoll:  Lobgedfogm  0dyboggdo
3039@Egds  gabm  Lobgandfogml  dogd  9F-0L  Fg@odm@osby  gobbm@Gogagdyga  0d
J990g0gomsb 5 353dodgdom, OmI@ go0(3: 1) ‘gl gen gdgemos N LbobgerdFogmls
©oli3MgEog@o YR gdsdmlbomgbol Ro®amgddo, 0d dgdmbgggsdoi go, o9 gl wolbigMgEoyemo
9B gdodmboggds  dm@OmEow  0dbs  aodmygbgdygmo  gabem  Lobgandfoxnml  dogm; ob  2)
3500§399@o0s  9356mbm  Lobbaolilsds@mmgddogo ©g3bol, 3G™MEgLygomy@o  sMmggggools,
309 0bxgm@dszools 3ogM3gegdol, Jm@Gyygdol ob Lobgedgz@ygmgdm gxmgdgddo hodggols

62



3060%gdobg. B3 Loggmomo  aowsfyggdomgdol ©oliodgmgdsdo  Lolbods@memd
dogooms:  ,,bsmgamos, O®MI  AoesfyzgBoggods, @mdgeoi  dobbow  olobogl
3°M3399e00 0ol b 300gdolbmgol bosbol doygbgdols 5b dom Loggoowls, ..
amamai Tgbo, 3m@mo@ogg@o Jbxgammdol ob aowsfygg@omgbol Logsbos s
59056 25dmIobodyg, SImmgdbymos [5dT-0l LolodoBmem ogdobeodioowsb],
09d3o  Sbgmo  asdmbogamolo 5@ aodmEygds o3 La@hgerol  @olsdgom gow.
500G gdgmos, @md  [Lobgadfogml] o6  goohbos  oligdgiEos,  mgommb
hooobml ob osgo@ml  mgoEos@yd 300M9dL, .. Hooobmb s®sgsbmbogdo
5JBo. Omym@o 3m@o@ogy®o InGoggboi o6 9bws dJmbogl Lobgedfoxgml,
dol o>  oJgl  wolgdgios  gobobm@dEzogeml  obgmo  Jdgwgds, @®Igeo
odmo(393L 3000l ob 3oMms Loggwoel ©s 53go@oe  gfobss@dogygds
3°3MOM0mboll 03 oMoy gdgdl, OMI@gdo  SW0sMGOY0s  MMAMAO 3
BoolobymdTogmgd@og, oly Log@msdm@olo Lsds@magn o184

Log@msdm@olm  bodo@manols  bodgibogdm  go@g@s@ydsdo  533-ols
LolodoGmaml dogd  bogdgbg — Letelier v. Republic of Chile — 3dowgdyeno
o050 Y39BH0@gds 53BHMOms 356339790 X2950L dJ0g@ aobods®Ggos MmO 3
030l sbEYA0, AMI msbsdg@mgg Log®msdm@obem Lsds@moedo ssdosbols
9B gdgdols  I60dgbgemmdol bOWOlL Bmbby swsdosbol YR gdgdols ddody
©5MM393900 o@o@  aobobogngds Lobgedfogml Lyggmgbye Jdgwgdgds s
Omd  od  ©sMPZgg390mob  d0do@mgdomn  Jmbs  Lobgerdfogm  0dygbo@dgdols
3M0bzodols 'Hg“og@”agg;)o.l%

Jbaoglbo  dgbgoymmgds  dgodengds  Gmggoegl  olgm  dmsdgdomgdsls,
0ondol  sesdosbols  9gengdgdol  ddodg  oMMggg9d0, GOMAmgdboz  gOHMIS
Lobgendfoggmd dgm@dg  Lobgedfoxml  G9@odmmosby aobosbm@dEogms, goom
Ol asbobogngdmes  Lobgandfogmlb  byggdgbyer  Jdgogde,  dop@®sd
o5dosbols  gragdgdol  dbodgbgarmdbols  bOwol  dgogasw  Lasg®msdm@olie
Lodos@momo oo aoboboaogl dom sbgmoe ©s, dglodsdobow, swo@ sbodgdls
Lobgend{ogmgdls >d O5MM39390m>b dodo®mgdom 039603 9d
S0 lsdymggeo bobgendfogml ogdoleojioolysh. sdol gmbby dgodengds
3ohbgl  dgzombgs: g Log@msdm@obem Losdo@momds ©olisdggdo@ s@os®s
Lobgandfoggm 0dygbodgdol 3®ob3odol dgbwywgs oesdosbols ygagdgdols 0d
ddodg ©oM®gg390msb  ©s353do@Mgdom, @mImgdoz Lobgadfoxmd s@Osbomdod®
30moMgdsdo  saomlisdymaygano  Lobgadfogmlb  Fg@odm@osby  aobsbm®-

(30ges, O5HMI o 9bws 0gml dgbsdangdgano 0doggl 2o390gds Sbsgnmpoy®
©O5AOM39390mob  J0doMmgdom, @MImgdlsi  Lobgadfogm  dgos@omgdeygano

Jggaow (Dickinson A., Lindsay R., Loonam J.P. (Eds.), State Immunity, Selected Materials and
Commentary, 264-265, ob. Ljmaom 122).

183 | etelier v. Republic of Chile, 388, ob. LJmenom 178.

0J30-

doy., ob. Stern B., Can a State or A Head of State Claim The Benefit of Immunities in Case an
International Crime Has Been Committed? 14 ILSA Journal of International & Comparative Law 441, 2008,
447 (popdm@gotimyaos LexisNexis-oli dmbsigdms dsbowsb); Humes-Schulz S., Limiting Sovereign
Immunity in the Age of Human Rights, 21 Harvard Human Rights Journal 105, 2008, 120
(3odm@go@mygaos LexisNexis-ols dmbsigdms dobowasb).

184
185

63



30680 dBol 3mbdgJliEdo gEbm Lobged{ogml o6 Lsjgms® Gg@o@dm@osby
Sbo® 3090 9dLs?

od  gombgobg 3obygbol 9639353y d0bobdgfmbogmos  s@obodbml, @I
Log@msdm@olm  3mbggbi0g6do, od3-ob 1976 Favoli ool bpoglow, os@oo
3omgogolobgdbyamo 0dygboBgdo 03 Lodhgagdmsb dods@mgdom, G®Iggdos
gomo  Lobgandfogml  dogd  dgm@ol  Fg@odm@osby  gobbm®Eogm gdbyao
J9gwgdol  dgwgae  3o@obmgol o6 dobo  Jmbgdolbomgol doygbgdoyen  bosbls
gbgdo.

bgdmo Jdgemol  Lsoenygl@@sagome  dgodangds  dmgoygsbomm 1972 Faools
Lobgandfoggm 0d9bodgdol dgbobgd  ggdm3dgemo  3mbggbiool (dgdwymddo —
1972 Qeool  gg@mdygano  3mbggbios) dg-11 dgbero, @Omdgeroi  dogmomgdl:
»3™bg9b00l  Fg30  Lobgerdfogml @ dgyderos  dmombmgml  0dgbodg@ol
dobokgds Igmag (ggdo Lobgedfogml Lobsds@menm oyg@obpoioobysbh 0d
30m39LbY, Gmdgmoi gbgds 3o@obmgols sb dobo Jmbgdolmgol doygbgdayeo
B05bol  5bobmoyg@gosl, ey ol god@gdo, @mIamgddsi godmofgogl  bosbo,
dobs sEaomlbsdymggaro Lobgamdfogml Gg@odm@osby ©s oy ol oMo,
AmIemols Jdgegdols gogaswei oas bosbo, 0dymeggdbmes 53 Hg@o@dm@osby
bosbol doygbgdols 8(*)836@(80.“186

Sbogrmaoy®o,  Lobgadfogmls  ©s  dobo  Jmbgdol  0dgbodgdgdols
dglobgd  aog@eml 2004  (eool  gmbggbizools  8g-12  dybeools  dobgogom,
»bobgedfogmgdls ool Lbgopgo®o ‘dgmobbdgdols 5@ Lgbdbmdbols
‘dgdmbgggodo, Lobgawdfogml o@ dgygdaos, olbo®ygdarml 0d9bo@gdom Lbgs
Lobgandfogml  Lolbodo@maml  (obsdg,  @Gmdgmosz  ¢gegdsdmbognos,
aobobogrml  Lsddg, @mdganoi gbgds  3o@ol godEsigomgdol,  dolo
sloboh@gdol, o6 dobo  Jmbgdol sbosbgdbols  ob  @ogoMag0l  Dggyo
doggbgdyemo  olbgmo  Dboosbols  sbobEoy®gdsl, @mIgamoi  aedm{gggmos
Lobgadfogmlbmgols  dg@sabyao  dmddgogdon b  ¢dmJdgomdbomn, oy gl
dmJdgogds ob 9ImJdgomds dngosbs ob bofomddog Fo®odsdms yibm
Lobgardfogml  Gg@o@dm@osby, ©s oy 3060, Gmdgol dJmddgogdol  ob

9dmJdgemdols  dgogyomsi  wowas  bosbo, ImJdgogdol  ob  9dmJdgmdols
396 To 0dymxgomes o3 9be Lobymdfogml @g@odm@osby 187

8¢ 1972 Veool  ggdmdygano  gmbggbzool  Bgdbpo  bgedolofgomdos  gg@m3ol Loddmls
39993960%bg: http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?CL=ENG&NT=074

7 3063966000 B9dbBo bgmdolofgemdos aog@ml bgandgi@amgdgdols gmadd@mbym dsbsPo:
http://treaties.un.org 39 9bws >@0bodbml, GmI bpogh wgdyagdgdl dgozogl Lbgowslibge
Lobgandfoggml  dowobsbgandfogmgd@ogo  Lsdo@mamgd®ogo  5JBgdoE. 35y, 30900m05bgdgeo
badgeyeml  Lobgedfogm  0dgbodgdol  dgbobgd 1978 Faool  oJ@ol  (dgdpamddo -
309Om05bgdyao Lsdgeyml 1978 Farol s5J@o) 3g-5 Igbano omgsaolifobgol, Gmd Lsbgendfogm
o La®agd@mdl 0dy9bodgdom 03 Lsddggdby, @mdmgdoi gbgds 30Mol godwoigomgdols ob
sboboh®gdols ob dobo Jmbgdol ©sbosbgdol myy wogomygol Jgogase doggbgdyme bosbl, oy
JAgwgos, @mIgaedsi  aodmofgos gl boobo, gobbm®Eogmes  gog@mosbgdygmo  bsdgyml
BgHodmmosbg (ob. Dickinson A., Lindsay R., Loonam J.P. (Eds.), State Immunity, Selected Materials and
Commentary, 367, ob. ULjmaoom 122). ob. sydgmgg:  ogb@d@omools 1985  Fenol  ¢ibm
Lobgandforml byggdgbyao 0d9bodgdgool dgbobgd sj@ol dg-13 dybaro; gobswol 1980 Farols

64



Amam®3  bgdmm  sbsbgegdyano  Log@msdm@obem  bgadgz® g gdgdols
GOB0MIOYE0 ©goY gdgdosb 0339mgds, dglodsdolo oJ@gdo gudomgdsls o6
sdobgoangdgb 03 goMgdmgdoby, M9y @s LEsGYLom Jmdgrgdos Lobgedfogm
S0 lsdymageo  Lobgedfoxgml Gg®odm@osby gobogyg®o 3o@obmgols b
dobo  Jmbgdolmgol bosbols doygbgdol dmdgbddo  — Lobgmolygegdm oy
39®de 300l LEsBgLom. >d oM gdmgdols ox30Jlo@gds dogn0sb
dbodgbgamgobos 03 aoblbgoggool  oloblbgmo, @mdgeoi  s@OLYdmMdL
039b0dgBol 3M0biEodols ImJdgwgdsdo, ghmol dbGog, swodosbol ¥R gdgdols
0d 3d0dy ©EoOPZ9390m5b ©s353d0Mgdom, OMAgdoi Lobgedfoxnmd Lsiygmee
AIO0BMO0sbg  gobosbmdiogms s, dgmdgl  dbdog, 0d  ©oMMZg390mb
©5353doMgdom, OMdegbdlogs Lobgerd{ogm 93bm Lobgerd{ogml
B9O0GMM05bg sbhm@z0gagob.

gomo  dgbgegom, 0d  @oJBol  Logydzgebg, O3  dgbsdsdolo
Log@msdm@olm  bgandgz@yegdgdol  BgdlRgddo  o@ss  aodoxbyemo  gEbm
Lobgand(oggeml  dog®  swyombsdymyzgero  Lobgedfoxgml  Fg@o@dm@osby
3obbm®0gmgdya  Jdggdgdbdo Lobgmolyxagdm s s@slobgeoliygnagdm
J9gwgdgdo, dgodangds  ao3gmegl  ©sbggbs, md  Lobgandfoxm 0dybo@gdol
dobbgbobmgol sbgm 2od0xgbol s@sgomsdo dbodgbganmds s@s ozl o GmI
bgdoldogm dgdmbgggsdo, Gmegbsi yabm Lobgadfogm swoaowmlisdymegao
Lobgadfogml  Fg@odm@osby 3060L  ob dol  Jmbgdols  dooygbgdl  bosbl,
>epombodgmgge  Lobgedfogml — gbodgds  ggmgds  poogdgmml  gabe
Lobgandfogmbg Logygmo®o og@olwogdios. Lobsdwgoggdo sbgmo asdoxgbols
3949090s  360dgbgermgobos,  Yd@omme, oy  gabm  Lobgawdfoxml  dog@
saombadgmagano  Lbobgerdfogml  Gg@o0fm@osbyg  aobbm@ogergdyano
amdgeno Jdggdgdo dgodangds hoomgogml Lobgmolgaagdm  Jdgogdgdow
s dgbodsdolse, @Mmdgan Jdggdgdmsb dods®mgdom dgodangds aog@ g ©gl
039b0@9®o Lobgerd{ogmbyg S0 bsdymegano Lobods@mamls
0960bo3oolash, ool sOgaY@odgdl  s@s  Log@msdm@olem  Lods@msgno,
50539 Mm30mmb S0 lsdymagao bobgedfonml Lods®masgo.

Logyg@oemgdms,  @md  goo  Lobgedfogml  o@  dgydanos  dgmag
Lobgardfogml  Gg@odm@osby  bobgmolbyxgmmgdm  g9bjiogdol  gobbem®-
(090 gos, 9 od  930bslgbgemolash  o@  gbgds  dglsdsdolo  msbbamds
Jowgdaao. B8 Gglisdodolbow, 9gabm  bobgedfogml dogd  swgolsdymegaro
Lobgadfogml  Ggtodm@osby  gobbm@iogmgdygamo  bgdoldogmo  Jdggds,
obgmoi 3o, OmdgmoE, gohmo gbgogom, Fo®Imewagbl Lobgeroliyna gdm
LAosByYLdo aobbm@dogagdyge Jdgogdsl, @ dgodargds slgmow hsomgsamls,
09 53 JIggdol  asbbmdogmgdsby 0@  00Mlgdgol S0 lsdymeygero
Lobgand(ogml  mobbdmds.  Limege  5dsbg  dogmomgdl  Log@msdm@molm

Lobgandfogm 0dgbo@gdol Jglobgd oJ@ob -6 Igbeno; Lodbdgm og@ogzol 1981 Farol ¢ibo
Lobgandfogml bygg@gbygemo 039bodgBgdol dglobgd sJ@ob 83-6 dgbaro s Lobysdymols 1979
Feool  Lobgandfoggm  0dgbodgdol  dglobgo  oJ@ol 89-7 Igbeno  (Jomomgdyaro  35bmbgdols
®9JLBgd0 ob. Dickinson A., Lindsay R., Loonam J.P. (Eds.), State Immunity, Selected Materials and
Commentary, ob. lsjmarom 122).

188 Cassese A., International Law, Second Edition (New York: Oxford University Press, 2005), 51-52.

65



dodmedlox gy gdols Igedogo 3ogo@s baddgbg — Lotus Case: ,,Log@msdm@olie
Lbodo@maol  30@ggao s yggersbg dmogo®o  dgboywgs os®ol ol, @md
Lobgand(oggml  o®sbso®o  gm®don  o@  dgydanos  gobsbm@dogmmls
Lobganolbygemgdm  gxagdsdmbogmgdsbo  bbgs Lobgandfogml  Gg@odm@osby,
200> 08 gdmbgggols, GmEs s@LgdmdL Lado@oldodm §glos 8 Fgoga o,
bgdolidog®o Jdgwgds, Gmdgmoi aobbm@dEogmgdymos gibem  Lobgadfogml

dog®  saomlsdymagano  Lobgadfogml  Gg@odmmosby o3 9gz0bsL3bgemols
05bbdmdol 2oM9dg, o6 oMol oo 039bo@gHom s Isbby gOHEgELgds

>0 lodymegmo Lobgmdfogml og@oboodios.

ob  aoMgdmgds, @md  gOm  Lobgedfogml o6  dgydaos  dgmag
Lobgadfogml  @gaodmaosby Lobgamobygegdm  LEs@gbomn dmddgogds o3
935653690l mobbdmdols aocMgdg, 2odmdEobo®gmol bygg®gbodg@ol dows
sb3gdBowsb. Omam® i3 bgdme 9339 >00bodbs, Labgadfogem byggdgbodgdol
‘dows  ob3gd@do ogygaolbdgds, Gmd Lobgandfoxm Logyms®d  Gg@o@m@osby
Bamdl 9bgbogl bgmoluegmgdsls — suprema potestas, ™ s Ygudaos, Lbgs
Lobgend(ogmgdolash ©sdmyzoegdans®  asobosbm@Ezogeml  Lobganoligaen gdm
396J30g%0. 12 Logmmo®  Fg@odm@osby  Lbobgaolygangdm e gbsdm-
Logrgdgdol  9bgboglmds, mogobmogow, godm@oibogh Ubbgs  Lobgerdfoxgmls
dog®  odo39  BgModm@osby  obsgmgoydo  LEsGyloon  dmJdgogdsls o
sbogrmpoyg®o  g9bJogool  aobbm@Eogmgdols  dglsdagdermdsol.  Gmam@3
35650l Lobosdo@menmd Loddgbg — Venne v. Democratic Republic of the Congo —
aobosgbows: Lobgedfogml ,,lyg909b0dgdo .. odbgdmes bgeymagogo, oy
93be  Lobgadfogml  Losg@msdm@molem  bodo@merols  dsgnom  gJbgdmes
YR gds, dJogmbmgs 03 Lobgedfoxmlb 3obmbgdby dowens @oamds, @mIaols
B9O0BM@05bg3 3ob 3oM0gd9d0 oM ob olgmo JIggdgdo aobsbm@doges,
Amdmgdlboiz  od  Lobgedfoxgml  3obmbgdols  dobgwgom  Lods@mergdbdogo
gega9d0 Indgggds. <193

b93mo0bodbyamols boggydggen by, dgbodangdganos 0dols sblbs, 09 GOym@
dobzs ©Td3-0l  Lobodo@maml  Lobgerdfogm 0dygbodgdol 3@0b3zosdds  odols
dglodangdamds, O™ 03796089BH0 5@ 3030390 gogeoym hogngbg Lodgdo —
Letelier v. Republic of Chile. 3dm3gdye  Loddgbg dm3slygby  Lobgandfoxgm
dmJdgegds 5930l GgOodmeosby s  dgbodsdobow, dolo  Jdgogdgdols
L9390 9bgmo@ o6 sMolygg@mgbymo  ggomogogo300 @S  sdol  dobgogom
dobogols 0d9bo@g@ol dobodgos/>s®dobod gdols bogombols aooVy39@o
Jogosbo® odmyoegdygemo ogm od3-by. >dd-0l 1976 Fanol sJBol 1605(a)(5)

Igbaool  Logyydggenbyg  Lyg9@gbymse  o@ omgangds 9ibm  Lobgadfogml
dog® 5930l FgPoGHm@osby  aobbmdEogmgdygemo  olgmo  Jdgwgdgdo,

'8 The Case of the S.S. Lotus (France v. Turkey), Par. 45. ob. bmenom 176.

Van Alebeek R., 70-71, ob. Ljmanom 155.

Bankas E. K., 33, 38, ob. Ljmgenom 11.

%2 5b. 659@®Iols 33- 49-51 o Jomomgodgeo LJmaomgdo.

% Venne v. Democratic Republic of the Congo, Canada, Quebec Court of Queen's Bench, Appeal Side, 1968
(641LR 1, 7).

190
191

66



GmImagdoi per se JoGmmlsfoboowdpgam  Jgrgdgdo s@ol dohbgyeo. 194
sbigm domabo{obsomdwgam J9909d90L dog39mgbgds, dogom0mo,
3@0B 03900 333 gemdgdo, O®Imgdlo  seaogo  JJmbos  domomgdyyen
boJdgby. 195 S0l aomgoaolfobgdom, dmigdyge  dgdmbgggzsdo  hogrg  g9@
hoomgagdmes 533-o0l Fg@odm@osby Lobgmoliyggegdbm g gdsdmboggdols

do@omgdgen Lybdogd@oe o dolby ggd aog@Egegdmws 0dyboGgdo odd-ob
0960 lodizoolysb. %

Lbygan bbgs gomo@gdss, @megbsi Lobgendfogm Loggmed Ggdo@m@osby
sOMgg3gl  osdosbols Bgdgdl.  Lobgedfogm 08 oMmggggdmsb
dododmgdom, s  Loddodobsi o@  9bws  oyml  obobo, ©s@ymos  gEbm
Lobgend(ogmls 09@0lioioolysb 039bo@g@om, 3065000056 der (3999
dgdmbgggsdo  Lobgendfogzm  Loggmo®  Gg@odm@osby dmdgogol @mam@g
9bgbogbo s  wodmygoegdgeo  Lobgeoliyggegdm g gdsdmbogn gdols
do@odgodgemo bydogddo o dgbsdodobow, bygg®gbodgdol Ddows Sb3gdBowsb

19% Dickinson A., Lindsay R., Loonam J.P. (Eds.), State Immunity, Selected Materials and Commentary, 267,

ob. bjmeom 122

P GogeaG 038-0b bolsde@ommd Logdgby — Letelier v. Republic of Chile — 5©60d6s,
Lobgandfoggml  Los  oJgb  @olghgEos, gobsbmdEogmml  olbgmo  Jdgogds,  @Gmdgemog
3530bbygmos  gobogydo oMol 56 30@gdol  Fmbogmrsgo o GmdgmoE s oM
9V 0boo@dpgagds 39dsbyg@dmdols 300630390l .. (ob. Letelier v. Republic of Chile, 388, ob. Lijmenom
178).

0 5d39 9bws 5@06086ml, @™ 3mbE0bIbEIM0 93@m30l Lods@manol J39969380 >@Lgdmdl
5dd-gob goblbgoggdygero doamds 0d Lsjombmeb ©s3sgdodmgdom, my gabm Lobgendfogml
d0g® dom  GgMoAmA0sby aobbm@zogmgdgmo  Gmdgeo  Jdgogdgdo  dgodagds Bsomgommls

Lobgarolyggmgdm bEsGyldo gobbmdEogmgdgan Jdgogdgdsw. of Lobgandfogml Lyggmgbye

J9ggdgdom omgangds Lobgandfogml bgdoldog®o Jdgogds, @GmIgamlon gabem Lobgmdfogm
obm®30gemgdl  dom  Fg@moGm@osby s @mdmgdon  Fo®dmewygbgbh  Loxs®m  9bjiogdols

QoM@ gddo gobbmdEogmgdgm  Jdgogdgdl. o3 dgdmbgggsdo s@ogomsmo 3bodgbgmrmbds o@
9b0dgds  0dsls, 3Jmbps gy oMo gibm LobgedFogml swyogmbsdymggmo  Lobgedfogmliysb
Fobslifoto  bgdotimgs  dm3mggdygeo  dglodsdolo  Jdgogdol  aobbm@zogegdsby.  5dols
Lbowgdmbldmsgome  dgodamgds  dmygoboan  odbgl  dodangdol  Lomengm  Lslods@menmls
aooVyg9B0mgds Logdgbg — LF and HMHK v. Federal Republic of Germany. 53 ULsJdol dobgrogoom,
Ladhgano  Fodpagbogr  ofbs 1983 (gl  Jmensbwool  dmjoemsdol dogd. 8ob  gg@dsbools
Q9 gMo30gmmo Mgldgdmogzol 3meoiool bsoydmm sagb@msob gosgm®ds bgadg & mgos,
Amd@ols  Logydggembdy  bog@amsbeol  dodoamsdgh  gbps  dogTmwgdobs  Lsowydenm
539bGobmgols  bo®gmGoggdol  3o@@os  2gMdsbosTo. 9@Mdsbosdo  holgmolisls bowgdensbools
dodoemsdy os3oggl o Fgdamddo aoobsdodmegl bo®imE039600 gok®mdol dMs@gdom.
356 o Jolds Igymergd bogA@sbwol  Lsbsds®mamdo dgo@obgl Lodhgano, @mdmoms
obobo  2g®3dsboolash  0mbmgebgh  ggobmbmo  hos@o®gdymo  godmdogdols  ©s  dgdpamddo
935bmbem  asbsds@mangdol dgogaoe  dsmmgol  Boygbgdgemo  boosbol  sbsbmoy@mgdsl.
Lolodo@menmd  dob  Bogdh goggmgdygao  gobgbowgdol  doygbgosgsw, @M  g9@dsbosd
bogdmsbol  Bg@oGm@osby gobbm@Eogmgdygao  bspsdmdogom  dmddgwgdgdomn ,,dgansbs
bowgtasbool Lyggdgbodg@o™ (LF and HMHK v. Federal Republic of Germany, The Netherlands, District
Court of Haarlem, 1986 (94 ILR 342, 348)), homgogns, @M gg®ddsbools Jdgwgdgdo oym
,LoxoMmbsds@me gddogo  g1bJ309%0L  gotyengddo  aobbm@zogamgdygemo  Jdggdgdo” (039,
347), 30bso@ob Lobsds@menml dggobgdom, dbgogh Jdgogdgdl gg& asbobm@zogemgdgb 3g@dm
300950 ,,dbaoglo Laboms s byoglo gogagoom™ (0dgg, 348).

67



aodmdeobsdy, ols NG 9J39909d50 9> 9ibm Lobgend{ogmns
0";]6)01);90(](3001).197

gomo  Lobgedfogml  dogd  dgmeg  Lobgardfogml  Gg@o@m@osby
osdosbols  egdgools  3dodg oMWZgg3gomsb  ws3eg3dodgdbomn  dmJdgwo
039b0o@gHol  Tgbgdo  9bos  aobgolbgogmm  sa@gmgg  0dgbodgBol  0d
Fgbgdolgeb, @mdamgdoiz  dmdgogdl  ssdosbol  ygagdgdols  0od  ddody
O5M039390m56 s 353 dodgdom, GmIan gdo(3 93bm bobgend{ogmd
S0 lsdymageo Lobgadfogml @Gg@o@dmosby Lodbgodm 3mbxaol®gdol
OAHML  aobobm@zogas. 53 2oblbgoggdol  Fo@dmbohgbo  dobobdgfmbognos
30093 9gOmnbger dognd@gbogm Ladgmdbgmols Lsgobsiom Lasbsds@maml dog®
LoJdgbg — Prefecture of Voiotia v. Federal Republic of Germany — dowgdieo
o000 Y39H0agdsl o ©odsRgdom  gobgobogrmo  Jogg  gOmo,  39MIm,
0@oool Logolboom Logobosgom Lobsds@meml ayomsfyggdoemgds Loddgby —
Ferrini v. Federal Republic of Germany.

AmamO3  bgdmm  5@obodbs, Lodg@dbgmol  Lsgoboom  Lasbsds@menmad
LoJdgbg — Prefecture of Voiotia v. Federal Republic of Germany — gysbobogos
Lbogombo,  Lo@ygdbermdes o9 sG>  39®dsbos  0d9bo@GgBoom  Ladg®dbgmols
09@0loioolysb >5dosbol g gdgdols 0d  3dodg  ©@oMMZg390mb
©s3ogdodgdom, GOmdmgdoi  ag®dsbosd  Igmeg  dbmgeom ™ol @M
Lodg@dbgmols  BgBodm@ostby  aobsbm@ogms. P8 sbommaon@ow, odomools
Logoboom Lolods@memls bojdgbg — Ferrini v. Federal Republic of Germany —
9bos goog(Yg0d o, b 2593039 gdobs My oMo g9Mdsbools Bgog@s0Y
gl gdemogoby  0dygbodgdo 03 Lodmdogmsdm  Lodhgmmsb  ©s3ogdo®gdom,
Omdgeoi gbgdmes dgmeg Jbmgaom mdol AOmML gg@dsbools dog® o@swools
B9O0GM@0sbg  dmbadhgaol  ¢35bmbm 353 0dMgdol, g3m@FsiEools s
odygmagdomo  FOmIol  Ygogooe  Joygbgdymo  bosbol  sbobwon@gdol. 199
3903dsbos  sbogds, @M JmEgdge  Lodhgemsb s 3ogdo@gbom ol
Lo gdbermdes  0d960GgBom  oFsgool  Lbobsdo@manm  oygdolbeodiooliysb,
O5bo3 ©ogmobbds o@omools m@o 0blEsbiools boboao(ﬁmgmm.zoo s>dols dgdogp
dolbo®mbgangd  Lobogo®o  dgo@obs  ofomools  Logobogom  Lolsds®megrmdo,
Omdgandsi, 300390 M@0 0bLGSbE0olgsb  aoblbgoggdom, woszdogmgoms
Lo@hgero s 9o@0 gobds 39®dsbosl 0dygbodgdol dobodgdsbyg. Logymedo
3o5(Y39B 0 gdol gom-gH0 doGomsw Logydgese Lobsdo®omanmd doygmoms,
Omd, 30boosb 29®dobosd dglodsdobo Lodos@momsd®ggggdo aobsbm@zogens
0®oool GgModm®osby, ol 53 oMW3939dmsb dods@mgdom 0dybodg@om g9
01506)2)32‘)933?);90.201

0d  gmbbg, M3 Lobgedfoxmgdl dom  Fg@odm@osby  gobozy®o
300gbobmgols o6 domo  Jmbgdobmgol doygbgdye  bosbmsb @sgsgdodgdom

197

ob. 33. 49-52 s domomgdbyao Ljmaomgdo.
% 0b. LJmenom 136.
99 Ferrini v. Federal Republic of Germany, 659, ob. Ljmaom 13.

200 0(']3{]

% 0d3g, 670-671.

68



odgm  gEbm  Lobgandfogmgdols  Fobsswdogy  [odwagboao  LasdmognsJm
Lodbhgangdols  gobbogrgols  ggangds,  dgodangdmes  dgddbognogm  olgmo

‘doodgkoogngds, 00 Job Lodg@dbgmolbss ©S 0®ogools Lo gobaom
Lolodo®mammgdl  bgdmombodbye  Loddggdby  dJmbpom  ggmgds oG
39939390 gb0bsm 2 9@dobosby 0dygboBgdo swsdosbols YR gdgdol 0d ddody
OoMM39390mob  s3o3doMgdom, @mIagdoi o3 ¢3oboligbgeds I Jbmegemom
mdol @AMl Lsdg@dbgmols s ofosool Fgao@dm®ogdobyg aobsbm®zogas.
OMyM@ 3 5©0bodbs, gOm Lobgerdfogml dgmag Lobgedfoxmlb @g@o@mmosby
Lobgarolyaamgden  bEsGyboo  dmdgogds  dgydenos dbo@me 53
93565L3bgemols  mobbdmdol  dgdmbgggsdo. sbgmo  mobbdmbols  s@s@Lgdmbols
306 mbgddo 30 Lobgend{ogm 390 hoomgeogds S0 odymeygano
Lbobgend(ogml A9OoGHMA05bg Lobganoliggamgdm YR gdsdmboa gdols
do@oMgdge bgb09J@o© 0 ‘dgbodsdolow, dols A9®oBHMA05bg
3obbm® (3090 9o J9909696056 s 353 dodgdom dobs 03960@9®0
S0 bodgmagano  Lobgendfogml  og@oboodioobash gg@  dogbokgds. odols

Lboggdggerby  dgodangds o390l ©oliggbs, 0on ol odogools  ©s
L53dg@dbgmols Logolboigom Lobsdo@menmgdls 3jmboomn ¢gegds, 9s@o gmdgsm

39@dsboolmgols  doom  FgPoRmEosby  ssdosbol ggegdgdols  ddody
5MM39390mob  o353doMgbom  039boRgBol  dobokgdsbg.  mydizs  Abysglo
©olggbs oMo,

Loddg 035dos, @M bgdmombodbya dgdmnbggzgddo ag®dsbools Jdgwgdgdo
omgengds  oMs  Lodg@dbgmols s odogool  Ag@oGm@osby,  s@odgo
Log@modm@olm  sb3s@gbbg  aobbm@Ezogergdyar  Jdgogdgdsw. dglsdsdolaw,

29@d5b0s 53 Jdggdgdols gobbm®ogegdolsl 3393e0bgds Lobgmoligae gdm

YR gdsdmbogngdol  Jo@odgdger  bydogddore o od  JIgogdgdmsb
©sgogdodgdoms ol Lbodygdamdl  0dybodgdom  yabem  Lobgadfogmms

09000 300lysb. @mama o@smools Logolbsgom Lobsds@mamd boddgbyg —
Campione v. Peti-Nitrogenmuvek NV and Hungarian Republic — §obsibogs,
Lobgardfogmgdo Lobgmoliygxamgdm LEsGybon dmddgwgdgh m@ dgdmbgggsdo:
390dm, Gmglsi obobo dmddgwgdgb @Gmama G ,, bsg@ms dmdolier bsdsGomarols
bydogdbgdo. o6 .. @GoagmeE  Loggmedo  bsds@megd@ogo  Lob@gdolbs @
boggma®o  Bgao@dm@ool Bodamgddo Lobgmobygagdm ¢ga@gdsdmbogngdols
BoBom9d9m0 Lgd0g]Bgd0“’® (bobaolids sgBm@olos).

Lobgandfoggm,  @GmamaiE bosg@msdm@olbe  Lodos@maol  Lydogddo,
dmJdgegdl,  dopgogomsw, Lbomds®o  dmJdgogdgdols Fo®dmgdolisls ©o,
‘dglodsdolbow, dobo Jdgogdgdo o3 dgdmbgggsdo Lobgeoliyggegdm Jdgwgdgdos,
OMdEgomsb dodo@mgbomsiz Lobgadfogm Lomygdanmdls 08‘360@)3@00).203 >dols

292 campione v. Peti-Nitrogenmuvek NV and Hungarian Republic, Italy, Court of Cassation, 1972 (65 ILR 287,

292).

2% Arab Republic of Syria v. Arab Republic of Egypt, Brazil, Supreme Court, 1982 (91 ILR 288, 298); ~d
Lbogombbg wods@gdom ob. In re Savini and Others, Italy, Court of Appeal of Rome, 1927 (4 ILR 166, 167);
Société Anonyme ‘ Eau, Gaz, Electricité et Applications’ v. Office d'Aide Mutuelle, Belgium, Court of Appeal of
Brussels, 1956 (23 ILR 205, 206-207); Carrato v. United States of America, Canada, Ontario High Court, 1982
(90 ILR 229, 231).

69



aomgogolfobgbom, Lodbgodm  jmbgmol®gdol @Ml gohmo Lobgedfogmls
dog® dgmeg Lobgedfoxml @Gg@odmmosby 390dm 3odgdolmgols doygbgdye
bosbmob  s3ogdodgdom  Lobgadfogmgdolbmgol  0dybodgBol  dobokgds
LoygmMggEmomE  s@osMgdyeo  3@sdBogos. 53 3M5]Bogol dobwgggh dmama;
9Om3gby@o  Lsds@meangd®ogo 13015638860,204 obg Log@msdm@olm basds@msgno.

obig, dogooms, a59Mm0sbgdbyeo bsdgynml 1978 (ol sj@o, 39-5 Igbemsb
9JOmo© (Gedmol dJobgogomsi 0dgboGgdo @ gbokgds giEbm Lobgerdfogmls,
30900056900 Lodgrnmlb  BFgodm@osby Robogydo 3o@obmgol o6 dolo
Jobgdobmgol doygbgdyeo bosbowsb godmdwoboty Fo®wygbogr LodmJognsJm
Lo@hgergdbmeb ©sgo3dodgdom), 3g-16(2) Igbando omgogolifobgdl, Gmd yggans
‘dgdmbgggedo  0dygbodgdo  o@egh  yabem  Lobgerdfoxnml  0d  Jdgogdgdbmsb
©5353'doGgdom, OMdggoboi 9L 9356536900 aobobm®(309e0 961
259000569390 Lodgaml  Agdodmosby Lomds@o dmddgrgdgdol @M. 29
Sbognmpoyg@o, 1972 arols gg@mdygeno 3mbggbiool d9-31 dgbenTdo 3oGs30®
SO0l >mbodbyeno: ,»039608 90 0(358L 9bm Lobgardfogml
S0 bodgmegano  Lobgandfogml  Ggdodmadosby  Losmds®o  dmJdgogdgdols
OOmb  doggbgdyeo  bosbowsb  godmdwobodg  [odwagbogr  Lo@hgergdbmab
d0do@mgdom. ofgg 9bws o@obodbml, @M, s@mogros, 2004 Faroli gog@mb
3063963000 o o@OLgomdl  ognlobs  domomgds, Jog®sd  aog@(39er gdeyeno
‘dgbgmagdols nobobdow, ‘dgoo@omgdygano 30b6xmo@ol OO
S0 bodgmegano  Lobgedforml Fg@o@m@osby Robogy®o 3o@olmgol ob
dobo  Jmbgdolbmgol doygbgdyer bosbmsb sjzogd009d0m gibm Lobgandfogml

960%gd> 0396039 0.2

oda35Mo0, bgdmmJdgmmoesb yodmdwobsmy, dgodamgds 3o39mgl sl jgbs,
Amd  bodg@dbgmols  ©o  oFogool  Logobsgom  Lobsdo®oamgdols  dog®
bgdmowbodbyan  Loddggdby  dowgdygmo  aowsofyg9domgogdo  Fo@mdmowygbls
0d9b0@g@ol 3M0bzodols oM®gggoL ©S NU) N0 OO Lobgend{ogm
099b0BgBowsb 03 aodmbogaol  dgdmbggzgddo,  @mIamgdoE,  bmyowsw,
dmJdgegdl  swaobsdymageo  Lobgardfogmlb  Ggdodmmosby Fo@dmdmdogn
0B ® o ©gdye gdgomsb 80805)0036000.207

4m3geogg  bgdmmJdgmopsb  godmdobsdy,  dglsdangdganos  3oligbo
299396 gombgsl, Go@md 5@ dgodangds 5dd-0l Lobsdos@menml dogd Lsgdgby
— Letelier v. Republic of Chile — 3o@gdyeo aos(yg9@0egd0l 2obgdmds ©s dols
bog3dgenby 0dols 33303999, ©“md 0obsdgmmgyg Log@msdem@olim
Lbodo@moado  @olisdggdos, MM gomds Lobgedfogmd o6 dosbokml dgme@g
Lobgandfogml  0dygbo@gdo swodosbol ¢gegdgdols 03 8dody om®gg390msb
©s3ogdoMgdom, GOmdggdoi  od  ¢3obolgbgands  Loggmed  Bg®oGm@osby
obobm@0gms.

2%% Jurisdictional Immunities of the State (Germany v. Italy), Par. 70-75, ob. bJmgnom 21

295 pickinson A, Lindsay R., Loonam J.P. (Eds.), State Immunity, Selected Materials and Commentary, 367,
414, ob. bjmeoom 122.

2% Jurisdictional Immunities of the State (Germany v. Italy), Par. 69, ob. LJmeom 21.

0Jgg, Par.78.

207

70



Lobgerd{ogm 0dybodgdol 3M0bEodo oEsgl  Lobgawd(ogml, @mgm®g
Lobgaolyggagdm g gdsdmboamgdols  ds@omgdgenr  Lydogddl,  dgmmyg
Lobgandfoggml  og@obpodioolash.  sbgmsw  Lobgadfogem  g393e00bgds
55d0sbols 9@ gdgdol 0d 3d0dy oM@ggzgdol 3mbHgJLE o, @MIagdlisg ol
AR TN AgOoHmA0sby ob  yEbom Lobgendfogml  FAg@odm@osby
dgos@omgdygemo  3mbgmoddgool  ©AmL  sbm@Gogagol.  dglsdsdobop, oI
©O5MM39390mob  ©s353d0Mgdom  Lobgedfogm  Log@msdm@olm  Lsds@menols
dogom sEYos 0d9bodgBom yiEbm Lobgadfoxgmms ogdoleodiooliysh.

sdols Lado@oldodme, Lobgend(ogml gyibm Lobgadfogml Ggdodmadosby
dmJdgogoobsls o6 aoohbos Lbobganoliygen gdm YR gdsdmboa gdols
do@omgogano bgdogd@ob LEsBLo, 09 (GRANG S0 lsdymeygano
Lobgandfoggm @  dosbodgdl dob  Logymo®d  Gg@odm@osby o3  LEs@yglbom
dmJdgegdols 9B gdodmbogrgdsl. ‘dglododolow, S0 lsdymezgano
Lobgendfoggeml  Gg@odmaosby o3 g3obs5L3bgerol  msobbdmdol  aomgdy
aobbm®i0gmgdygmo  Jdgogds  o@  dgodangds  hsomgogml  Labgardfogml
Lobganolygen gdm J9ggdowe O >d J9ggdslimsb 5353 dodgdom
Lobgandfogml, Losg@msdm@olem  Lodos@mmowsb  godmdwoboty, o@  gbokgds
099boBgBo swyomlsdymagmmo Lobgadfoxgml oydolpoldioolysh, mg msgsw
S0 badymegano  Lobgawdfoggm  bgdogmaenmdom  o@  dosbokgdl Aol

03960& 9o L.

0dol  gomgogolifobgdom, @md  Lobgandfoxm 0dybodg@ol 3@ obEodols
dmJdgegds goblbgogwgds Lobgedfoxml dogd Loggms®d  Ggdodmeosbs @
9abe  Lobgadfogml  Gg@odm@osby  aobbmdEogmgdyge  Jdgogdgdmsb
dodo@mgdom, o6 dgodangds o3 Lbgowslbgs 3mb@gJlbEdo dmdgoo 0dybodgdol
Fgbgdol  g@mdsbgmom  hobo@gmgds s gom  3mb@gJbBdo  dmJdgoo
039608 9G0L 3@0bi030L Igdsbogndom aodmygbgds dgmdgdo. dglodsdolow, >@
‘dgodengds 5d3-0b Lobodo@menmls dogd LsJdgbg — Letelier v. Republic of Chile —
dowgdygmo  aoslyggdoegds aodmygbgdyge 0dbgl 0dol  slbsbodymgdansw,
Amd Log@msdm@olm Lods@mogo ©olodggdoe Libmdl gohmo Lobgedfogmls
dog®  dgmdg  Lobgadfogmlbmgol  0dybodgdol dobodgdsby godol  ofdsl
5530560l Y@ gdgdoll 0d 3dody oMMZg390mob s3sgdoMgdom, @M@ gdoz
Lobgadfogmd  Loggmo®  Gg@odm@osby ob  dgos@omgdymmo  jmbgmod@ols
Al gabm  Lobgadfogml  Gg@odmmosby  aobosbm@Eoges,  gobsowsb
bgdmombodbyemo  aoslygg@omgds  domgdyemos  0dybodgdol  0d  Fglgdol
omgo@olfobgdom, Gmdmgdoi dmJdgogdl b3gEonosg®em 03 sMmMggg9dmsb
s 353 dodgdom, AmIe gdlis 93bm bobgend{ogem Sbm® (3090901
S0 odgmegano Lobgadforml Bg@odm®osby s@sbomds® goms®gdsdo.

71



33 533-0l 5630GgOMALG Yo s Loggromon ©sbxol sJ@o (Anti-Terrosim
and Effective Death Penalty Act)

00 goBm®gdl Jmdol, Gmdmgdoi  ®obsdgodmgg  Log®msdm@oliem
Lodos@mogmdo  ssdosbols  yxagdgdol  ddodg  ©@oM®3939dmsb  dods@mgdom
Lobgerd(oggem 0dybodg@ol 3@obiodol dgbmyogol ©sdggdols dglsdan gdambols
Lobodagdberme  dgByggergdgb, bos  omobodbml  &dT3-ol dogd 1996 §geols
SbB0GgOMm@olBymo s Loggoomomn ©sbxol ool dowgds (Anti-Terrosim and
Effective Death Penalty Act, dgdgmddo — 5b@o@gam@ol@ygao s@o).

5bGoBgOm@olGymmo oBo 5Td-0l gmbadglds dols gdgy doowm, Go@3
1988 (9ol eomyg®dodo  (dm@asbpos) 3d-0l  sgosgmddsbos Pan  Am-ols
030m3BA0bsgby  aobbmdiogmgdgmo  Fg@m@olb@ygmo ool Igwgyew
Y@ 30Oms  bomgloggdls o 830530335600l MobsdTOMI gdls  o@o
gndgom  533-0l  Lobodo@menm@o  godool  [obsswdwgy (MmIgenlsi  dGsgo
9095m©s BAgaoBmaolBgmo 5J@ol m@ysbobgdsdo) Fodmagboeno LsdmJognsm
Lo@hganols  9obbogngoby. 28 as@o  ©olodymgdgmo ogm  dmigdgm  bodgby
@0d00l 09960 gBom 53T-0ls 0g@oloioolysb.2?

LYmogo  bgdmembodbyamo  Lsddol  Ladsbygbme, 1996  (gaol  59T-0ls
30ba®gLds 1976 Fanol oJ@do dgodebs 3geomgdgdo, Gomsi Yuegds dosboks
5dTd-0L  Lolodo®mamgdl, aoboboamb gibm  Lobgawdfogmms  Fobsswmdwogy
Fodpagbogro  Lodmdomsgm  Lodhgangdo, Gmdggdomsi 5dd-ol dJmdoansdggdo
domombmggb  593-0l  Gg@odmeools  Qodamgdl  godgm  domo  ob  domo
bomglioggdol  Fobooswdwgy  bowgbogro  olgm  @obsdoygangd@ogo  Jdgogdgdols
dggaoe  doygbgdygao  bosbol  obsbmoy@gdol,  @mgm@gdogos:  [odgde,
333 germds, bodog@m Lodm@ogo o 3dggergdols oygebo.210

9L (3300095940 (3bmdogros >'dd-ols SbB0GgOMm@olG o S
boggomom sbxols oJ@ol  (Anti-Terrosim and Effective Death Penalty Act)

(99amddo — 56G0BgOMGOLE Yo 5JB0) Lobgerfmwgdom. o3 sJ@ol 1605(a)7
dgbeools  dogom, 5TF-0l  Lobodo@mermdo  0dgbodgdo  o@  gbodgds od
Lobgand(ogmgdl,  Omdgmms  mBogos@yg®do  30Ggdol  Sb @mIganms
do@g@osy®o  sbdo®gdomsz  gobbm®Eogmgdbymo  Jdgogdgdo  asdmofg93L
59D-0l  dodommodgms Loggooel o6 domo  xobdGmgermdols  @oboobgdols. 211

208 McKay L., A New Take On Antiterrorism: Smith v. Socialist People's Libyan Arab Jamahiriya, 13 The

American University International Law Review 439, 1997, 442-443 (yoedm@god@ogeos LexisNexis-ols
dmbsgdms dsbowasb).

299 Smith v. Socialist People's Libyan Arab Jamabhiriya, US, Court of Appeals, Second Circuit, 1997 (113 ILR
534).

219 599-0L 56@0@gOM@0bE M@ ©s 150330000 Eobx ol sd@obs s Job wodEgggol Jgogyow
Lbgoolbgs  Lobol  3md3gblsgools  hsdmbomgoemols  dgdggero  oJ@ol  (Flatow Amendement)
B9JLBYd0 ©s domo 3mdgbGomgdo (ob. Dickinson A., Lindsay R., Loonam J.P. (Eds.), State Immunity,
Selected Materials and Commentary, 270-275, ob. bmarom 122).

211 0d50-
72



odobmsb, oo 039603 gdL  gblbol oS  ygges  Lobgendfogml, s@sdgo
dbogme  obgn  Lobgawd(oxgmgdl,  @Gmdamgdoi 530l Lobgerdfoxgm
093503 >dgb@ols dog® aoboboagdosb G9OH®0bIols dboM©odd 9@
Lobgardfogmgdom (pmgobogol obgom Lobgandfoxgmms @oibgl  doggymgbgdes:
3905, 0@sbo, Lyosbo s Lbo®os212),

dm 399900 bodEmdols dobbgdolimgols S>bB0BgOM®olG o s>ddo
boobGgdglms  0dpgbse, @odwgbowsi  o@bodbym  5JBL  0dm{dgdgb  0d
>M9939b@ols aobodyo® o s, ™3 0obsdg®mgyg Log@msdem@olie
Lodo@mo@do ssdosbol gumgdgdols dbodgbgamdbols bOwol Bmbbg 0339mgds
Lbobgend{ogm 039bo@g@ol 300bo30l 3Mb393@ oYM ‘dgbegogols
B9begbios.  slg,  Fopomoms@,  0@o0sd  aogdOml  do@medlox e gdols
Log@msdm@oliem Lobsds@mamTo Loddgbg — Jurisdictional Immunities of the State
(Germany v. ltaly) — 3moygobs o93-0l 5bGoBgOMGOLE Yo o>J@ol dspasmomo
0dol  Logdmbl@@dszome, ®md  Lobgandfoxmgddo  0fygdl  ©odggo@gdsls
305JH0go,  Omdmols  dognomsi  Lobgandfonmgdls  gbodgdom  grangds,  o@
3008039 mb 039603 gBo Yibm Lobgedfoxgmby swsdosbol xmgdgdbols ddody

©5M039390Mob ©s353d0Mgdom s 59399 gdsMMb gl 9 35boL3bgemo Lo gyme®
oﬂﬁ)obggojgoob.zw

bod@mdols  [obodwgdodg  bofoeols  dobobos,  (o@dmohobml,  @™3
SbB0GgOM@olB o o5JBo  3mbEg3d e ygs 5@  3geols  0dygbodgdols
300b303L oEsdosbol YR gdgdols ddodg oM@ggg9dmsb d0do@mgdomn ©s @MI,
dgbodsdolboe,  o@  dgodangds  SbGoRgOm@obEymo  sJBol  dmygsbs  0d
A9begb3ooll  @oboslRy®gdmse, @M  mobodgo®mgg  Log®msdm@oliom
Lodos@moemdo  ssdosbols  ¢gggdgdols  Lolo®pgoemme  begds  Lobgand{ogm
03960@9BH0lL 3®0bi030lL dgbeyogs.

gomo  dgbgogom,  SbB0EgOM@0lLG Yo oo  Fo@dmowagbl gm0
Lobgardfogml  930bmbm  I3gemdsl,  @Eomdb®ogo  gooyddml  dgm@g
b939M96geo0  LobgadFoxgml  0dgbo@gdo, o3 93obsligbgmols  Jo@ado®o  sb
SM5300©53000  Mmobbdmdol  ao®9dg.” 21459 Joodgdooggdols  5dyomgdls
Lobgerd(ogge  0d9bo@dgBol ol 3mbEgnEosE, ®mdgambsi  obosdgol  »T9.
390dm, 599 Lobgadfogm 0dygboGgBol  3M0b3odl  gobobogrsgl Omama s
93be LobgandFogml dodo@o aodmgengbogr 3gmo@dgymddge ggbEL, ©s o@o
OMaMO (3 3o Egdymgdsl, Mmdgmoi dob Log@msdm@olm Lasds@mnaols dogrom
930L60905.25 Gmam@ 3 533-0b Lobsds@mamd LsJdgby — Flatow v. Islamic Republic

2 0k 8930l Lobgandfogm ©g3sm@edgbBols ggdagg@wo: http://www.state.gov/j/ct/c14151.htm
(bsboboos: 20/05/2012).

2B Jurisdictional Immunities of the State (Germany v. Italy), Par. 88, ob. Ljmaom 21.

Hoye W.P., Fighting Fire With . .. Mire? Civil Remedies and the New War On State-Sponsored Terrorism,
12 Duke Journal of Comparative and International Law 105, 2002, 139 (yodm@go@mnygeros HeinOnline-ols
dmbszgdms dobowasb).

2 0d96o@ ol 2obdoOBgds CIUPYQIOTE! 93bm Lobgendfogmlowdo 2ddmge gboano
3900edgamddgmo ggbBols 533-0b 9bgboglo Lolbodotmerml dogd Lsjdgbg — The Schooner
Exchange v M'Faddon — aodm@obogmo  gows(ysggdogngool  Logydggendg  dmbs. o7

214

73



of Iran and Others — gobogbows: ,,lygg@gbymo 0dyboGgdo o>®ol .. 9uO®
3900 56Fgmdols s msgobosbmdols Logombo, gow®g yxagdols lsodoml‘)o.“zm
Lobgand(ogge  03960@gHol o3  3mb3gnEoowsh  godmdwobsdyg,  5Td mogl
YR gdsdmbogs©  mgeols  Loggmsdo  dgbgormmgdbolsdgdd  ss®gageodmls
93be  bobgandfogmbongol  0dygbo@g@ol  dobodgds/s@dobokgdol  Lsgzombo.
OmamO 3 gobsagbows 5dd-0l Lobsdos@menmd Lodgbg — Smith v. Socialist People's
Libyan Arab Jamahiriya — 593-0l 3mbydgbo gg@gdsdmbogos basg@msdm@olie
Lbodo@meanols 6gdobdogd  os@®gggobmsb  ©s3ogdodgdom, @s Loddodolsi o®

9bos 0gmb 00, ,,dg9bo@hybml Lyggdgbyeo 0dybodgdo yabm Lobgedformls
. ob, 09 homgaols Lodo@mw, doyblbsl ol 217

Lobgandfogm  0dygbo@g@dol  300bEodmsb  dods@mgdom, bgdmswbodbyano
doamdol  aomgomolifobgdom, aologgo®o  o@  ofbgdmes  5Tdd-L sbFo-
B9OmA0olRgmo  oJdol  Logydggerby  @Gogrdb@ogo  dggbeyws  swsdosbols
YR gdgools  3dodg  @oMM3gg3gomsb  dods@mgdom  0dygboBgdol  3Gobiodols
doJdgogds. mydas, oJdob  BgJbBo ©s dol Logydggerby aobgoms®gdyemo
305JHoge  @boymal, ®md  odo  o@  beyosgl  ssdosbol  yR@gdgdols
Lolo®pgogrme  0dgbodgBol  3@0b3odl, 9xdm  bylGee, o6 boyosgl o0d
dJogygemdom, Gol Logydggenbgi dgbsdamgdgamo odbgdmes 0dol G 3ogds,
Amd Lobgandfogmgdols 3@s5]B0goT0 0339mg0s Ggbwgb0s, GmIaols dognoms(s,
90m  Lobgandfogml  dggderos godo  gobdsl  dgmeg  Lobgeedfogmls
099b0BgBol  Jobodgdoby oSsdosbol  Ygagdgdol 0d  ddodg  WsMMZg39dMSb
o353 doMgdom, GOmImgdoi 83 Ygoboligbgeds  Logygmo®  Bg®oGm@osby b
Log@msdm@olie ‘dgoo@o@gdeyano 30bgmoddol  yibm Lobgerd{ogml
G9O0BHMA05bY obosbm@zoges.

9300399l gmgeools, ¢bs  s@0bodbml, @M oo o®  beywsgl
Lobgerd(oggem  039bo@gdol  3@0bi3odl  swsdosbols  yxangdgdol  0od  ddody
5AM39390mob  ©s353d0Mgdom, GmIamgdoi Yibe Lobgedfoxngmd Lodbgodm
30b6g8@oddol  @Oml  seaomlsdymggmo  Lobgedfogml  Fg®odm@osby
aobosbm®iogms. 5ol BgJbBo @ogbobo Joymomgdl, Gmd 0dybo@gdo @

3505F9390 00900l slgmo  Lobol  0b@gd3dg@ocos stsghmbgm  ogosby®gdosn  dd-ols
Lobsds@menmgdls (Verlinden BV v Central Bank of Nigeria, US, Supreme Court, 1983 (79 ILR 548, 552-
554)). 039bo@g@dol Logombolbowdo 5dF-0l doamdsl godgsw sbobogh odd-0l LobsdsGmamls
aosVysgdommgos  baddgbg — Republic of Austria v. Altmann: ,,93be  Lobgandfogmlbngol
039603 gdol  Boboggool  Jobsbo  os@ILEAML 5B ymgows  Lobgwdfogmbomgol .. odob
Ygboda gdenmdols dozgds, Gmd ol ,,dggnyms™ msgobo JIgogds o83-0l og@oliodioobasb
03960 gdol dowgdols 0dgoom. 0dygbodgdo obobogl s@Lgoym 3moGodgd @gogmbdslbs s
PON0GONMEYOL s, AMAMA3 ggmomo bgdoli gglGo, dobbow olisbogl, wooEgsl Lobgadfogm
w bobsdodmanm 3Gmigbols Lodmygaggdoloysb™ (ob. Republic of Austria v. Altmann, US, Supreme
Court, 2004, HN 6; yo©sVy39@oegool Bgdlpo byemdobsfgomdos LexisNexis dmbogdms dsbodoa).
28 Flatow v. Islamic Republic of Iran and Others, US, District Court, District of Columbia, 1998 (121 ILR 618,
642).

27 Smith v. Socialist People's Libyan Arab Jamahiriya, 537, ob. Ljmaom 209.

74



3039egds  dbmeme  olgn  ©sMM3g396by, OMIamgdois  BgOoBM@olE o
>JBob 3mb@gdb@do s@ols BOQUBOQO.zlg

@o3  dggbgds  osdosbols  Ygagbdgdols 3dody  @oM®Z939dL, Mg gdos
Lobgerd(oggmd  Logygms®  Gg@odmdosby aobsbm®@ogans, o3 d9dmbgggsdoc
5dd-0L  5bB0BIOMAOLF o oJBo o6 SFgLgdl  Lobgandfogm 0dybodgdol
30063030056  25dmMbs eoll.  Foboowdwgy dgdmbgggsdo, SbBoGgOM@0lE gm0
5B Fobsowdpgamdsdo dmgomes Lsg@omm  Lsds@meols  Jg99696do  dmJdge
Lobgandfoggm  Jdgogdbol  ©m@@obslbmsb (Act of State Doctrine), @mdgools
doomsi3,  gOmo L Lobgandfogml  Lolodo®mamgdo o  ox3slgdgh  dgmag
bg909bol  dog@  Logygmo®d  Lobmg®gddo  gobbm®dzogmgdbymo  Loxo®m
Jggdgdols (acta jure imperii) 35bmbog@gdol 21 Gmam@E hobl, Lfmego
50bodbyeo wmJB®obol Logydggmby gmomgdl 5dd-ol SbFo@gOm@oli@yero
5JB0, OmI 593-0l Lobosds@menm o@ s@o0ls g gdsdmbogno asboboermls olgmo
bodmogoodm  Loadbhgangdo, @mdamgdoiz  [odwagbogmos  g@bm  bobgandfogml
Fobosedwgy ssdosbols 9xagdgdol 0d 3dodyg ©oM®Zgg3gdmsb s 35gdoMgdom,
I gdo o3 930b5L36gmds Lognme®d Bgtodm@osby gobobm@ogas.2?0

JOMSEIONO Lobols oMX393950, OMdgEoms dodo®ms(3 >dd-ols
SbHoBgOM@olb@Gyeds 5JBds dgboygos Lobgandfoxm 0dygbo@g@ols 3Gobiodol
dmoJdgogdol  godamgdo, oMol osdosbols  yRagdgdol  obgmo  ddody
O5M®393960, OMIegdloi  GHgOm@obdol Ibo@sddgao  Lobgandfogm gEbm
Lobgemdfogzml  Bg@odm@osby Lbhowol. 221 m9dcs, 8 gdmbgggoToi go  o@
‘dgodangds  gomloboe  0dol  3Ggoigds, @mI  SbGoRgOm@ol@yeds  oJBads

3Mb393¢ oY@ dgbeyws Lobgardfogmms 0dybodgdo.

bmgoow,  OmymaE  bgdmon  s@obodbs,  Lobgadfogmlmgol  ¢ibem
Lobgadfogml Ggdodm@osby gobbm®Eogmgdyga Jdgogdgdmseb ©s3sgdodgdom
0d9b0dgBol  dobodgdo-s@dobodgdol  Lsgombol  aowsfyggds  wowfomsw
53030 ogmos  sEyommd@og  Lobgmdfoxmby. 222 oy gl 9306513690
Loggma®  Bg@odm@osby ygEbm  Lobgedfogml dosbokgol Lobganoliyaen gdm
bAoA ybom  dmdgogdol  gaagdsdmboggdsl, 35dob  ¢iEbm  Lobgerdfogmls
J9909090L  dogigds  Lobgaolbygegdm  Jdgogdgdol  ggoeogogeEos s
dglbododolo@,  Lobgerdfogml o3  Jdgogdgdbmsb  wsgsgdodgdomn  wsoiegl
0d9boBgdo  Oeym®O3 saomlbsdymggemo,  oly  yabem  Lobgadfogmms
0‘3&)015;{)0;]@0013606.223 Lbgs dgdmbggssdo, 9gEbm Lobgedfogm ggé dmgliage
039bodgBol 3MobEodol wogol J3gd.

22 Lomo® d0dgegdgdls ©s Gg@mmobirm 5JBgdl dm@ol goblbgoggdoby ob. Cooper-Hill J.,
The Law of Sovereign Immunity and Terrorism (New York: Oxford University Press, 2006), 155-166.

219 Republic of Austria v. Altmann, HN 16, ob. Ljmaom 215.

22 0b. 099-0L 56G0GIOM@LGHmo 5JGol 1605(7)(B)(i) dgbmo (ob. Dickinson A., Lindsay R., Loonam
J.P. (Eds.), 271, State Immunity, Selected Materials and Commentary, ob. ljmgom 122).

21 5. Hoye W.P., Fighting Fire With . . . Mire? Civil Remedies and the New War On State-Sponsored
Terrorism, 121-136, ob. ljm@om 214.

2 0b. a3 65 ©> J000mgduamo jmmomgdo.

223 0d39-
75



Loygyg@omgdms, @md Lbobgedfogmms 30030050 godmdwobody, dogosb
Ao gOmIbodgbgermgobo @oliggbol gog9mgds 0d Logombbyg, aoboboasggb
0y 00> Lobgandfogmgdo Lobganoliyggegdm  Jdgogdgdo doom  Bg@odm@osby
93be Lobgardfogmms dogd gobbm®Gogmgdyga olgn Jdgogdgdl, @mdmgdlsg
dggaoe  ssdosbols ggagdgbols ddodg oM@ggggdo  dm3gggds. Sdol Aodm
dbgergds 0dol o gbs, Lodagdemdgb My 5o GgOM@0bIol Tbo®sIkg®o
Lobgend{ogmgdo Ibaogl ‘dgdmbgggzgodo 039bo@gBHom OTOPRUIOTE!
S0 lsdymggero, obg yibem Lobgedfogmms og@obodizoolysh.

5J39 9bws 5@0b0dbml, O®MI Mobsdg®mgg Log@msdm@olm Lods®msgndo
505d0obol B gdgdol byga i@ dbsdeo 360d3bgmmbo@sb odmdobady,
bogemgdo@  Logo@syoms, @md  Lobgandfogmgdds oo Fg@odm@osby 9iEbm
Lobgandfoggmgdols  Bog®  aobbmdogegdaa  sesdosbol  9xagdgdols  ddody
©5MM39390L  Lobgaolynamgdem  Jdgogdgdol  3gs@oggogscos  dosbodmb.
dgbododolo@,  mobsdgedmgg  Log@msdm@olmbsds®mangd®ogo  Ggogrogdo
0d@ 935 boxydggels ©5dox% 9M gdgeo d®303gd0bmgols, ©“md dbaogl
‘dgdmbggzgodo Lobgandformgdo, Gmdgmms Jdgogdgddsi gabm Lobgadfogml
B9O0dM@0sby  ssdosbols yyagdgdol  3dody  oMmggg9d0  dgodangds
3odm0{g0mb, 5@  olodygdergdgb 0dygboGgdom GmamOE  swaomd®og, olyg
93be Lobgedfogmms og@obeodioolysb.

4mgg9e0039 bgdmombodbymmols yomgoeolifobgdom, dgodangds hoomgogrmls,
Amd  5bB0AIOMA0LGH Y@ oAl  o®  godmyfgggos  ssdosbol YR gdgdmsb
dodo®mgdom  039bo@gHol  3M0bzodol  gmbEg3B o ydo  (3gmoggds.  o@o
sOLgdomoE 5@ buyesgl 0d9bo@gBol 3M0biEodl 03 Loboom, Gmym@oms dobs
Log@modm@olm  Lodos@mogro  gobsd@gogdl. GgOm®obdol  Fbo®sdkg®
Lobgandfogmgdls  3gamsgsi  03ogl  0dygbodgdo  od3-0l  og@olbwodioolysb
55d05bols R gdgdol 0d 3d0dy EoMWZ9390msb ©s3ogdoMgdom, HMAggdo oI
Lobgend(ogmgdds ob SRR TN B9O0BMO05by ob ‘dg0o@o@gdeyano
30bg@oddol  @aml  gabm  Lobgadfogml  BFg®odm@osby  dgodengds
3obobm@ 309 mb. glodsdobow, 53 mgoglsob@olbom, Lobgadfogm odybodgdols
30063030l dmJdgogds  ssdosbol  yRagdgdol  ddodg  oMM3gg39dmsab

d0doMmgdom 3geo35(3 YB3 g0 Mhgdo.

@53 dggbgds  s@sdosbols  gRegdgdol ddodg  oM®ggzgdl, @mIegdoz
G9Om®obIol dbo®odkg®do Lbobgend{ogmd 93bm Lobgerd{ogml
BgOodmO0sbg  dgodemgds  gobosbm@dEogmml,  SbGoRg@m@ol@gmo o @o
dbmame 0d ‘dgdmbgggsdo aodmo(g9g00 03960@ 90l 300bz030ls

3Mb3g3B Y @YY@ (330 gdsls, 09 S0 mdMogo Lobgawd(ogm dosbod gdws od
J9g0gdg0L Lobganolygen gdm Jdgegdgdols 335800950 353050. 09339,
0obodg®mgg  Log@modm@obm  godgdml  gomgomolfobgdom,  bogmgdsw
dobogrmebgmos, @md  Lobgadfogmgdds dom  Fg@odmaosby  @gam@obdols
Ibo@sdkg®o Lobgedfoxgml dJogd gobbm®Gogmgdygao Jdgogdgdo, Gmdagdoi
per se do@melofoboss@dogym  Jdgogdgdl  Fomdmowygbgb, goboboamb  od

93565l 3bgemols  bygg@gbyer  Jdgogdgdo. odol  godm,  SbBoEgOHM@oliG a0
5JBob Loggydggenbg sodosbol yuagdgdol 3dody oM®39390msb Jodo@mgdom

76



AgOm®0bIol dbo@©odd 9@ Lobgend{ogmms 0d9b0@g@ob 3M0bzo30l
‘dgboaogei bomgme.

Jomomgdyemo 250 gdmgdgoosb  aodmdpobsGy,  sMoEsdoxgMgogenos
30303905, Omd 53F-0l SbF0GHIOMoLGYo sBo sboboglh Lobgend(oxgmgdols
305JB0godo  aobgoms@gdygem  0d  sbogn  Bgbegbz0g0olL, G®deols  dogromsy
0b@y©gds 0d9bo@gdol 3@06(3030 55305601 YR 46950l ddody
5M039390mob  d0doMmgdodo; dgbsdodolow, s@sLFmM0s SbFoEgOM@olG g0
5J®olL 030l Jogogomsw  dmygobs, @mI  wmobsdgo®mgg  Log@msdm@olm
Lbodo@moado  olsdggdo  bpgds  gabm  Lobgedfoxmgdols  Fobsomdwgy
LodmJogmsdm  Lodo@moem{omdmgds  swodosbol ¢gegdgdols  0d  ddody
O5MM39390mob  s3ogdoMgdom, @OmImgdoi 83 Y oboligbgeds  Lsgygmoed
BIOoHmMA0sby  ob  saombodymygmo  Lobgadfoxgml  Gg@o@m@osby
‘dgoo@omgdygeo 3mbgeod@gdol @M gobsbm@zoges.

34 LobgadFoxgml 0396odgdo V. mgoEosegdo 3060l g9bjcogmo 039bodgdo
50530560l 9B gdgdol 3d0dg ESMMZY390msb ©d353doMgdom

bopowo  Fgbol  mobobdo,  Lobgedfogml  dmddge  ©s  gmgoa
MgB030s@YH 30096l BYbjioydo 0dgbo@gdo gbokgdom ygzgms JIgogdsliomsb
©s353doMgdom, @M@ gdlsi olobo Lsdbaby@godogo Loddosbmdol gs®aangddo
sbmdGogmgdg6.2%

LodLobymgd@ogo LoJdosbmdols QoM 9ddo 2obbm® 09 gduao
Jdggdgoolbngol  Lobgardfogml  mxgogosag®o  3o@gdobmgol  g4bioyg®o
039603 9@0b dobodgdo soblibgds 0dom, “md >d J3g0gdgd0l
3obbm@z09egbobsls 0MBO305@ Y0 30090 3obslobogmgdgb (URBNI
Lobgand(oggeml, @mdagdlbsi  obobo  [o®dmowygbgb. Gmam®3  ®bEsGoML
Losdgasizom Lolodos®mamd boddgbg — Jaffe v. Miller and Others — gobobowe:
»OmEglisg 396d3ombydgdo dm Jdggdgb Lo ggma@o MBO05E M0
dmgomgmdgdol godaagddo, obobo 3bgdol — ,,9y3bm Lobgedfoxgm™ — 4399
305b@g6006.22  Ygliododobow, 58 JIgogdgdmsb dods@mgdom, Labgedfogmls
Mgo3os@g®  3060bg  9abem  Lobgedfogml  og@obroldiEool  gog@dgegds
Ago@a@o  0dbgdmes  sMS30Ms30Mmo  abom  0g@obroiool  gogmEgegds
boggodog Lobgawdfoxgmbg, @mdgol  Lobgmomsi gl mxgogosgy@o  3o®o

224 Preliminary Report of ILC on Immunity of State Officials from Foreign Criminal Jurisdiction (Special
Rapporteur Kolodkin R.), UN Doc. A/CN.4/601, 2008, Par. 80; sbaotm0dol G9dbEo bgedolsfgomdos
Jgdge  Jolodo®mbyg:  http://untreaty.un.org/ilc/documentation/english/a cn4 601.pdf (65bobos:
03/09/2011).

225 Jaffe v. Miller and Others, Canada, Ontario Court of Appeal, 1993 (95 ILR 446, 459).

77



dmJdgegdl. 226 530l 0030056 sbsogngdans, ™MgBoEosmy®  3o@L  o3o8l
396Jd3og®o 039bodgdo yibem Lsbgmdfogmms oygdobioliooliysh.

5J39 9bos o@obodbml, ™3 gzoboligbgmo sofmgnagdol  dsbdognby
Log@msdm@olm  ©o  gamgbye  Lobodo®mermgddo  ©sdigods  3Go]G0se,
Omdgol  dogomsi  oEsdosbol B gdgdol ddodg oM®3g3900L oM 3397
35093MM00bmsb  dodo@mmgdsdo  Lobgardfogml  mgogosemy®  3009dbg 5@
3039mEgds  Bublaoyg®o  0dgbo@g@ol  3Gobiodol  dmdgogds. 227 39600,
OMamO 3 oOEms dsms@ol dogd bsddgbg — Regina v. Bow Street Metropolitan
Stipendiary Magistrate, ex parte Pinochet Ugarte (No 3) (dgdwpmd@o — Pinochet Case)
—  Jowgdygeo  Ao©o(Y3gBogds  sslGY®gdl, Jomomgdye  ©sMMZg390mob
©5353'doMgdom 039bodgdo o6 gbodgds Lobgedforml ymgog dgmey@lsg jo,

Lbbgs  Lodygggdom, 3od@l, @mdgeoi  mEomysbgg yzgeeby  dgBow  oym
»39MLmbogo0Mgdymo® bobagr\nE]VocmemoB.zzg

bgdmowbodbyamo  3@sJHogol  gmbbg  dgodangds  dgodbsl  olgmo
doodgkooggds, GmI  gubdaoyg®o  039bodgdol  dobbgdolmgols  sesdosbols
YR gdgools  3dodg  ©oMMZgg3g00  S@o®  gobobogrgds  Lobgmolyygmgdm
Jgwgdgoe s Amd  Lfmoge  sdol  bodxbg  dglodgrgdbano  bpgds  od
©5MM39390mob  B0doGmgdbomn  mRPogos@@o  Jo@obogol  0dygbo@g@ols
dobokgdsbg go@ols mJds.

0dol  pomgomolfobgdom, @m3  gublaoyg®o  0dybodgdo Lobgedfogm
099b0@gBowsb  bofo®Imgdo  3M0bi0300, 229 ‘dgodangds  ao39megl,  gOmo

226 pAkande D., Shah S., Immunities of State Officials, International Crimes and Foreign Domestic Courts, 41

European Journal of International Law 815, 2011, 827. @s3s@gdom ob. sg@méms dogd 56-g
Lmgnom@o domomgdyao bsdemdgdo.

27 S8sbnob 05353300 gd00m, goM33gye  ©sgol  dgodargds  0fggggl  do@medloy e gdols
Loghomsdm@olm Lobsds@menol 8ogd LoJdgbg — Arrest Warrant of 11 April 2000 (Democratic
Republic of the Congo v. Belgium) obiter dictum — a539mgdgaro aobibopgds 0dol dgbobgs, G®I
Mx0E0 YO0 3060  >O  Lodygdmmdl  0dybodgdom  gabm  Lobgedfogml  Lobsds@omem
099®olpodioobash  Fbmeme  0d  JIgogogomsb  dods@mgdom, @mdmgdoi  Lobgedfogmls
050G YAds 3003 Mobodgdbmdol ©s3sg9dsdg ob @oGMggdol dgdwgy gobosbm@zogms, ob
Omd@gooi  dob, Js@mognos, mobsdgdmdsby ymabol 3g@omedo  aobsbm@ogms, doy@sd
OMAMO3 5,390dm LRsAbon® dmddgods 3o®ds (ob. Arrest Warrant of 11 April 2000 (Democratic
Republic of the Congo v.Belgium), 81, ob. Ljmaom 13). ds@madlboxymmgdols Logdhmsdmmoliem
Lolbodotmeml o8 gobibowgdowsb godmdwobsty, dgodangds dgodbsls olgmo dmodgloomgds,
nomJob  bsbods@merem  doohbggl, @md Lobgmdfogml mgogosemyd 306l Log@msdmemolm
5bsdoygago@ogo Jdgogdgdolmgol, @mdmgdoi 3ob aobsbm®zogms mgogosaygdo LEs@yglom
dmJdggdolol,  3olgbolidygdmmdolysb  o3ogl  039bodgdo.  0gdas  Lsbodo@maml gl
3obbowgds LgMombygmow 20536008 039L Log@msdm@olim basds@maols dglsbgd badgbogem
0@ g@oB@sdo (dsy. ob. Spinedi M., State Responsibility v. Individual Responsibility for International
Crimes: Tertium Non Datur? 13 European Journal of International Law 895, 2002, 896) s 00 Ggogy@sm
003 Logdhmodm@molbm s @3 Josgtmgbya Lobsds@mam ©mbgbg aobosdgdymo o6 s@olbs.
® lewis CJ., State and Diplomatic Immunity (1990), 15 (ob. byodgomo  J. ULyggdgbyaro
039603900l ©o(335d Ybws gowsTmbml my oMo oEsdosbgdol wogs YBgosms JobmdMogo
MM393990La56? 50, ob. Ljmenom 107).

2 Goam®3 JsGn@dloygmgdol bog@msdm@obem Lobsds@mammd bsjdgby — Certain Questions
of Mutual Assistance in Criminal Matters (Djibouti v. France) — s@bodbs: x 090l dogd dolo m@o

78



‘dgbgegom, do@osh gmaogzy®o ©oliggbs, @mI swsdosbols yyagdgdols ddody
©5M039390mob  Jododmgdom Bubdzoyg®o 0dygbo@g@dol 3Mobizodol dmJdgogds
390  dgogergdmes, 0gbRy®  3geomgdsl Gmd o6  dJmbmws s oo
Lobgerdfogm 039603960l 3063 9L doc. ‘dglsdodolow, >adosbols
YR gdgdols  3dodg  @oMW3939dmeb  dods@mgdom  ¥ubjoyg®o 03 bodg@ols

dmJdgegdol  godaegbols  Igboyogol oo dgodangds s Jdge  o]dbgl
Omym@3  bodobo  0dolbs, @MI  Mobsdg®mgg  Logmsdm@obem  bsds@msado

sliodggdo  bpgds  Lobgewdfoxgm  0dygbodgdol  3@obiodol  dgbmoyogss
o>sdosbols e gdgbol 03 3dodg oM®Zg390meb  ©s3o3T0Mgdom, MM gdocs

Lobgadfogmd  Logymos®  Egaodmmosby ob  dgosdswgdygeo  3mbgmoldol
oAmb g3bem Lobgedfogml Gg@o@m@osby aobsbm@zogas.

653 Aol Imigdyao bofogols godamgddo gobbogogeos, oy @o@md
o0 Lodygdamdgh Lobgedfoxgml dmddgwo ©s ymgomo mgoEosmmy®o 306960

396daog®o  03960BgBom  Ssdosbol  gggdgéols  3dodg  ©MWZ93900b
©5353doMgdom  35T0b, OMEILSE  SboEMA0Y®  ©MX39390msb  dodo®m gdom

Lobgardfogem gdizgge 0d9bo@gdol 3@obiodol wsigol Jgg9.

bgdmombodbyamo  Logombols  aobbogngs  3b0dgbganmgsbos  0dwgbow,
@5dgbowsz ol LoTdygoggdols  dmygigdl  gOmIsbgmoligsb  gogdoxbem
Lobgadfogem ©s g9bdaog®o  0d9bodgdol 30063039005 5dslmeb  sgblibom,
A5@md 5@  dgodangds  sodosbol ggemgdgdols  3dodg  oMm®gg390mab
dodo@mgdom, B9bjioy®o 039bodgdol dmJdgogdols dgboywgol Logydggen by,
3593 30M”M, AMI  Sbogmaon®  oMX39390msb  ©s353d0Mgdom, OMImgdlisi
Lobgand(oggem  osbm®@3zogagdl  Loggms®d  Gg@odmmosbg ob  dgos@osmgdeygano
306g8@oddol  @aml  gabm  Lobgedfogml  Gg@odm@osby, msbsdgommgy
Log@msdm@moliem  Lodo®moamdo  ©sbsdggdoe  9bws  0dbgl  smos@gdyao

Lobgerdfoggem 0d9bodg@dol 3@0bio30l dgbeyngs.

9gomo dgbgogom, ol goJ@o, M3 gybjgoyg®o Lobgedfogm o0dybodgdol
30063030 Lobgandfogm 0dygbo@gdoli 3@0bizodols @maogg®o  aoa®dgangdss,

39@olbbdmdl, Gmd od 3Mob3odgool wogol bygOmgdon opgb@ydo ¥bos
0gmbl. dsp®od, Amam®A3 doby LYmese gmomgdls 53T-0l dJmogdmds bsddgby
— Samantar v. Yousuf — amicus curige-l LESEAYLbom [odwagbogn sl 3365To0,

»93be  Lobgendfogml  mgogosgyg®  3o6Oms  0dybodgdol  JmEygmmds
4mggemgol Gmeo gdmbgggs gibm Lobgedfogml 0dygbodgdol dnEygmmdsl —

0obs5dgdmdol Jodobmgol Kybjcogdo 0dygbodgdol dobodgdol dJmmbmgbs, ,,3@s]B0gymsw,
x06930lL  Lobgedfogmbmgols 03gbodgdol 3obodgdol dmmbmgbsls Fo@dmswagbls ..« (Certain
Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), 1CJ, 2008, Par. 188.

3o05F 9396080900l 90 9] Ombyeno 390L0s bgandolio§gromdos domnedbox gengdols
Log@msdmdolem  bobsds@meml  g9da390©bg:  http://www.icj-cij.org/docket/files/136/14550.pdf
(bsbobos: 20/08/2011).

79



ol ®@ogg  dods@mygmgbon  [AgBAmdomn  ob  bogangdmdbdomn]  dgodangds
20bLbgoggdmogl. <230

396J30o®0  0d9bo@gHo Lobgedfoxgml mxgogosma® 30dL o3ogl olgm
J09209090m5b s 353doMgdom, @mIamgdoi 85I P3obolgbgeds |, Lobgad{oxgml
Lbobganom™  gobsbm@dogas. 231 Loddg 03sTos, @md  Jdgogdgdo, @mIagdliss
Mgo3os@yg®o oo ,,Lobgandfoggml  Lobgmon™ sbm@Eogmgdl, dgg@dsibgds
>G> mgommb  mRogosmy®  30@l, oMsdgo  Lobgad{ogml, ®mdgabsg gl
MBoGosE@A0  J0G0  [o@dmowygbl. 232 mgogosmy@o 3060 53 dgdmbgggeTo
omgangds  0d  Lobgadfogml alter ego-e“, @mdaol  Lobgmomss ol
8(*);]83;93?)15.233 ‘dglodsdolow, 3obygbolidygdemmdsi o3 Jdgogdgdolmgols gzoldmgds
9'dgognmeE Lobgerd{ogml, boaom 0MBOG0SE YD 3001 300500
3oLggbolidg gdamdol  o@o@lgdmdols  godm  gbokgds  @ybaoyg®o  0dybodgdo.
OOyMO3  gogomo  ogaembamsgool  Log@msdm@obe  Lolbgool  Lado®oeols
A®0dgboads (d9dwymddo — gmgomo ogyembgsgool G@odybosaro) Loddgbyg —
Prosecutor v. Blaskic — gobsibows: ,,Lobgandfogml mgogos@my®o 3o gdo >@

9bs  boMo@mEgdmebgb 03 s lisfobssmedgam  Jdggdgdols g gagdom,
OMdggdo oo 3oMssE oM dgg@oibgdom .. obobo ¢bws Lodygdarmdobgb

29630 g®o 039b0@gBHom. 2439 358900m 396J30g®0 0d9bo@g®o
9olbdmdls >MS 039603 9@ 35Lgbolidy gdamdolip b, NONAIG
3obygbolidy gdambols o@o(ﬁba%m%ols.ms

396Jd3og®o 039608 9B0L, Amama i Lobgedfogml mgoiosgydo oMol
35Lgbolidg gdamdols aodmddoibggeo ao®gdmgdol, sbslosmgdol Logydgga by
‘dgodargds  gog9mwgl  dognosb  db0dgbgarmgobo  olggbgdo,  GmIgmgdos
Lodgomgdols  agodangggb, ogblbom, oy Gmam@ os®ol  dgbsdangdgero, @™3
5005d05b0l B gdgdol ddodg WosMMgg390msb F0do@mgbom Mmoo Y0 300
396Jd3og®0 039608 9B 0L Godamgddo o@ 0gml osiygmo gyibem Lobgedfoxml
09@0lioiooliysh, dodob amEgbss Sbo@mp0y® ©5MM39390mSb
©s3ogdodgdom  Lobgandfoxmby 3@ egds  0d9bodgBol  3®obiodol

dmJdgegde.

230 Brief for the US as Amicus Curiae Supporting Affirmance, 2010, 13. obggboli BgdbEo

bgardobsf{gomdos 533-0l 0yglGoEool ©gds®Bsdgb@ol 39da396H©by:
http://www.justice.gov/osg/briefs/2009/3mer/1ami/2008-1555.mer.ami.pdf (bsbsbos: 09/08/2011).

231 Cryer R., Friman H., Robinson D., Wilmshurst E., 533, ob. bjmgom 52.

Van Alebeek R., 144-147, ob. Ljmanom 155.

Trendtex Trading Corporation v. Central Bank of Nigeria, England, High Court, Queen's Bench Division,
1976 (64 ILR 111, 133-134). 03 3oJBbg, HmI LobgedToxgml mgoEosay@o 300 mgoEos o
LAsAgbom  dmddgogoolol  o@  Lodmagdemdl  sdmygoegdgeo  Lads@moglygdogd@mdom,
39893990l obog, GmI Lbgowslbgs Lobgedfogmlb 0dgbodgdol Jglobgd Lodo@mangddog
5JBgodo  Lobyardfoxzml  mgogosgyg®o  3oMgdo  Imobligbogdosh @mam®iG  Labgedfogm
mOaobmgdo (ob. Bradley C.A. & Goldsmith J. L., Foreign Sovereign Immunity, Individual Officials, and
Human Rights Litigation, 13 The Green Bag An Entertaining Journal of Law 9, 2009 (yo@dm@go®mygeos
LexisNexis-oli dmbsigdms dsbowsb)).

2% prosecutor v. Blaskic, ICTY, Trial Chamber 1I, 1997 (110 ILR 607, 707).

3 van Alebeek R., 106-139, ob. ljmgnom 155.

232
233

80



9300399l gmgeobs, 03  GoJ@owsb odmdwobsdy, Gmd  gublEoy®o
03960@9H0  Lobgadfogml  mgoiosgyg®  30dL  gbokgds  Ibmeomo  olgm
J990909005b  @s353doMgbom, @MImgdbg3 ol o@ omgegds 39O Lmbogry@Ms
3obgbolidggdger  JoMow, dgodargds  gogg9mwgl  slggbs, ™I ,,89bj3oyco
039b0@9d0 JdnogMwgds 0g bows(s 0{gg0o 0b@0goys@Y@0
3015‘31301386369\*)(060.“236 bbgs Lo@yggdom, mxzgoEosgyg® 300bg o gaEge©gds
296daog®o  039boRgdol  Imddggds, oy  dgbodsdolo  JIgwgdolmgols sl
390Lmbogydo 3sLygbolidygdermds gjolidgds.

390 Lmbsgoy@o 3obygbolidy gdamobs R0(30580 %@ 301 ‘dgoden gds
5930 olgmo  Jggdgdolmgol,  @mdmgdoz  asbbm@Eogmes oI
Mgo3os@g®o 3000l dog® Loggmedo Lobgmom dmdgogdolbsl s ™I gdos
o0 gg0oibgds  Lobgedfogml, ospdgmgg Log@msdm@olm  Lods@mogn-
©sG393900Lmgol, G®Amgdos, JoGmomos,  Ygg@ocbgds  Lobgadfogml, 237
dog®od @M gdbbgi gl 3000 0bpogoEysmMosi 3gol  3abygbl. 238 sbigm
bodo@momEs®m®ggggdl  doggnmgbgds  LogOmsdm@olm  ©@obsdoyagd®ogo
J9gwgdgdo 29 o 5530560l g gdgbols dd0dy WoMM3939d0l  goM33gyer0
350980005, dogomomas, §odgdols o3™domgols 3G063030l oM™ggge.240

bog@msdem@oliem 056539 MdM M3 NQONOM ™3 domomgbdygano
©5M®393950 0dpgbow ddody bog@msdem@olie Lodo@momEs®m®gg3gol
Fomdmoagbgb, ™3 domo hodwgbo mgoEosgy@o 3oMgoo ggd 5ImgRs®gdosh
Lobgadfogml 24 S ™3 dom 930LOgdsm 0b©og0s@ @0

236 \/an Alebeek R., 241, ob. Ljmeoom 155.

27 6950b30g@0  JIgegds, GmIgmblsi  obm@Eogmgdl  Lobgmdfogel  mgogosmy@o 3060
Omama3  bobgamoliggagdm  Jdgogdsl, 3sPobsi g0,  @megbsg gl 3o®o  mogobo
9B gdsdmlboggdol aoaks®dgdom dmJdgogdl, dggioibgds LobgamdFogml s Lobgmdfogm
930L@g9ds o8 JIggdolongols  3slgbolidygdanmds  (ob.  Log@msdm@olim  s@sdodmenbmdog®o
J9ggd9d0lmgols LobgedFogmms 3sliygbolidygdemmdols dglsbgd Igbengdols 3Mmgd@ols dg-4, 9g-5
s> dg-7 dgbangdo s o3 Fgbagdol jmdgb@omgdo (ob. Crawford J., The International Law
Commission’s Articles on State Responsibility: Introduction, Text and Commentaries, 94-102, 106-109, ob.
Lmaoem 144).

28 0ds0, 312-313.

239 Bonafé B.l.,, The Relationship Between State and Individual Responsibility for International Crimes,
(Leiden/Boston: Martinus Nijhoff Publishers, 2009), 13-14.

29 0b. §59930L sg@domgols Fglobgd  3mbggbo0l l-mo s 395 Fubagdo. 304039 gdeE0
2obdoMBgdom,  ombodbyemo  Igbangdo  s530L@Mgd9b  mPozosmygd  300gdl  Labganolyge gdm
J3g0gd0Lmgols 0bogoysay@ 3sbybolidygdemmdsl. Gmym®3 memAEds dobydgdds bsddgby —
Jones v. Saudi Arabia — §5bsbows: ,,380J0Mb, AN ogMobbdm, GMI Fodgds o@ dgodangds
0ol Lobganolynamgdbm ob mxgogosgryg®o  Jdgogds, gobsowsb Fodgdols sgddogngols dglobgd
306396300l 1-gno Igbenols dobgogom, Jdgogds Fodgdom @m3 hsomgomml, hoswgbogmo ¢gbos
04l mgogosggo ool ob mgogosgy@o 3odol LEs@gbon Jmddgoo 3omols Bogd, b dobo
0obbdmdom.” (ob. Jones v. Saudi Arabia, Opinion of Lord Bingham of Cornhill, 724, ob. Ljmeom 51).

S CTOPRRIC TS boy@bdgHaols Log®homsdm@olim Lodbgo@m B®0dyboends nogols
35007939000 gdsdo  s@bodbs:  ,obsdoygamo  Log@msdmdolem  Lodos@meols  Fobsomdmgy
hogbogos o©sdosbgdol s oMo SdLAMSJH o ghmgyegdols dog@, s Ibmeme 0d JoGms
sl om, GmImgddsi gl obsTdoymgdo hoowobgl, dgodangds Logdmsdm@obim Lsds®meanols
g0 gdgdols  Igldrgen gdols 9bOYbggagmes  (Godo@ds>  dmygsbognos  boy@dbog@myols
Loghmsdm@olm  bodbgo®m  F@odgbogols  aoesfyggdosgdowsb (Judgement of International

81



Lolbaollbodo@magddmogo 3slgbolidygoemds o8 ©obsdoymgdmogo Jdgogdgdols
hogbolmgol.

Lobgandfogml  mgogos@y®  3o@ms  obpogogomyg@o  Lolbgool-
Lodo@mangd®ogo  3sbygbolidygdemdols s@os@gbdomn Jmbes Lobgardfogmbs ©o
dobo Lobgeom dmJdge msbsdwgdmdols 3o@ms 3sligbolidygoemdols asd0xg6s
s Lfmégo 3 dmdgb@owsb dmymagdymmo, gl ggobolgbgergdo @ 9393096
55d0sbols R gdgdol ddodg oMm®gg39d0l  bgdmobodbym  3o@gam®oslmsb
dodo@mgdom ¥ubJou®o 0d39bodgBol 3Mobiodol woigol Jggd.

Log@msdm@olien  sobsdoymgdbdogo  Jdgogdgdolmgol Lobgerdfogmms s
doo  mgoEos@my®  J0Oms 3sbygbolidygdamdol asdoxgbs 30Gggao dbmgenom
Mol Esldgmgdols  Ygdwge,  ofygdo. 24 sbg,  Bsgomomop,  gg@logols
Log@modm@olm  Lobogm  bgandgz@dyergdols 227-9 Iygbeno  omgoenolifobgdws
390dsbools  033g@o@mE  gogndgerd  Il-ol  3sLyyboldygogrmdol  Lsgombols
059496905l Log@msdem@olim B®0dygbogools {0bodg 0d Lodo@moan-
sMMgg3900Lmgols, GmIan gdo(3 dob N (AR TOTHRR IO T D) bbgmdobs o
LogBmsdm@obm bgeng@9mgdoms bofdobools Fobos@dwgy® hoowobs. 2 as@ws
sdobo, 5dsg9 Log@msdm@olem bgandgz@yemgbols 228-9 Iygbendo woxgodlo®s,
Omd  29@3sbools  JnogBmds  S@0sMJos  dmgogdodyg  dogms B gosl,
Fodgoaobon  Lodbgo®m  FH®0dgboggdol  [obsdg Lodbgo@m  ©sdbsdogggdo.
d9B0@, o3 Igbaool  dognom, gg@dsbools Jmogmds mogol mogby owgdws
ooy gdol,  goesgiaes dmgegdodyg  doangdolmgols  bgdolidog®o  3o@o,
Omdgelsi dGomo gogomes  ®mdol  Log@msdm@dolm  3obmbgdols  ©o

h3amgdgdol Rotmgyasdo.

>J39 9bps  o®obodbml, M3 3oMggmo Ibmgmom Mol sLOYmgdols
d99©gy  hodmysemods mdol  godhogdgerms  3oligbolidygdermdols s ®dols
356mbgdolis o  hggyemgdgdol  oMmmggggdolmgols  Lobyxgmms  sebdgmgdols
g™dobos (The Commission on Responsibilities of the Authors of War and Enforcement of
Penalties for Violations of the Laws and Customs of War). gemdobosd 1919 §genls
300399y obao®oddo s@bodbs, @M 35Lybolidygdemdsl  Log®msdm@olie

Lodbgo®™ obsdoygangdolsmgols 9bgs 053990900 gomEs 439800,

Military ~ Tribunal, 1946). go©s(y39G0gdol BgJbBo  bgedolofgemdos ogamols  Lsds@menols
bd()ggob 3902390 bg: http://avalon.law.yale.edu/imt/judlawch.asp (65bsbos: 02/09/2011)).

odgg  smbsbodbogos, @Gmd  Log@modm@obm  Lods®merols  dglobgd  Lodgibogdm
@0YOSGYHSTo  o@Lgdmdl  olgmo dgbgoyemgdsi, Mmool dobgwgom, obpogoygsa o
Lolbanollsdotmengd@ogo  3sLybolidagdemdbdol s@lgdmdsby dgodengds bagdodo xg®  Jowgy
4dg9mgl  (3030e00bsi3096do  (dsy. ob. Damgaard C., Individual Criminal Responsibility for Core
International Crimes, Selected Pertinent Issues (Berlin/Heidelberg: Springer, 2008), 87-92).
31919 FVeool ggdbagol Log@msdm@olem bobsgm byandgidygagdol Ggdbdo bgedolofgomdos
30@ggeo dbmgmmom mdol ©myg9dgbdgool 0bBgmbydomJogdo Jolodo@dmby:
http://net.lib.byu.edu/~rdh7/wwi/versa/versa6.html (b565boo: 10/08/2011).

244 0('18{]

82



3obg@hggamo  0dolbs, 0y o @obyols mobsdwgdmdols oMo oym ol, mgom
9do@englio Mobaol 3o0@gdoc3 60'245

Log@omgdms, Gmd Lgg@ol Lsddgoomdm by dgi@yamgds (Peace Treaty
of Sévres), GMAgaoi oo Mmbdsagmols 0d3g@osls s SbESbAOL 3mao@oig®
denmgl  dmGol, gg@lognols  Log@msdm@ole  Lobogm  bgendgidagdols
dbaoglog, omgogolobgdos 09 Jgmols donogdmdols 3o 9dea gdsls
9005093065 dm3ogdodgms e gds, 3ogbsdo@mengdobomn Mm@ Jgmol Lsdbgomm
©53b5d539900, MMImgdoz IJmJdgegdbebgb ™mdol  Log@msdm@molm  3obmbgdols
>  hggumgdgdol  odwgggom. o3  dgdmbgggedoi,  my@Jgmol  Jmogdmds
Loggmo®  mogbg 00gds  gomgdyegdols  aololodos@magdmsm  asmag3o
dm3ogdo@ggdolomgols bgdoldog@o 3000 howgbogno Lodbgo®m
©565Foa gdolmgols.246

do@mogros,  3o@ggero  dbmgmomn  mdol  osldymgdols  gdgy
3oRMAdgdoao Log@msdm@olm bgendg 3090 gdgb0 04 30603900
Log@msdm@olie bgendg3099e0 gdgdo0, Mg g6doz 04™m by geomds
0b@0g0 Y@ Y® Lobberollods®mnergdbdog 3obygbolidg gdamdbsby, dog ™59,
30650006 3@5dBoggmem  domo  Loldygmgdo  Jmygsbs o6  Jmdbpss, 247
0mgangds, OmMI 0bpogoygsmy®o Lolbamollsds@mna gd®ogo 3sbygbolidygdamds
Ogo@a@o dgmdg Ibmgaom mdol sbdymmgdol dgdwgy ©s0bgdys. 39Mdmw,
9L aobbm@oges  gg@mdol @g®dol  Lobgend(ogmgdol dmoge®  Lasdbgo®m
©5dbsdoggms  gobosdo@mangdols o  @obxol  dgbobgd  dgmobbdgdols  ©o
Log@msdm@molm  Ladbgodm  F@odygboenols  {gbwgdoms  (dgdppamddo  —
boy@bdgdgoll  Log@msdm@obm  Lodbgo®m  F@odygboamols  (gbrgds) s
dnaggeo  sdmbsgegmol  Log@msdm@olm  Lodbgodm  H®odygbsaols
Tabogdom (dgdpgmddo — @Fmgoml Log@msdm@olm Lodbgo@m  G@0dybognols
Tabogdos), OMdggbdlog 9V mwgdgb » 93O (309 degangbsls
0bpogoosma®o Lolbgrollsdo@mengd®ogo 3sbybolidygdemdols gobgomsmgdols
olBM®05T0.248

Lbogyg@omgdms,  ®md  boy@bdg@gols  ©o  @Gmgoml  Lsg@msdm®oliem
Lbodbgo®m  G®odygbogrgdols  (gbrgdgdom dmbops 03 @obsdoygmms  [@ol
3oROOMMgds,  AmIegdolmgolbsig  Lobgedfoxgml  mgogosamy®d  306gol
930 gdom 0bwogoysay®o Lolbaollsds@magdbdogo 3sbybolidygdammds. 0y
3o0ggero  Jbmgeom mdol dgdegmd 3gBomedo oEgdgmo  Log®msdm@oliom

bgerdg309agdgdo  0bpogoysmy®  3sLybolidygdbemdsls  omgomoli{obgdwbgb

243 Report on Responsibilities of the Authors of War and Enforcement of Penalties to the Preliminary Peace

Conference, 14 American Journal of International Law 95, 1920 (poedm@go@mygmos HeinOnline-ols
dmbsigdms dobowsb).

25 0b. 1920 §aol bgg@ol Log@msBmdolm bymBg @umgdols 226-9 dgbao. bgmPg6Hmgdols
Aadbdo  bgadobeFgromdos  dodggeo  dbmgmom  ®Iol  myydgbdgdol  0bGg®dbgde®Jogdo
Jolodo@mnby: http://wwi.lib.byu.edu/index.php/Section |, Articles 1 - 260 (bsbsboos: 10/08/2011).

47 Damgaard C., Individual Criminal Responsibility for Core International Crimes, Selected Pertinent Issues
95-97, ob. Ljmenom 242.

28 Bonafé B.l., The Relationship Between State and Individual Responsibility for International Crimes, 37, ob.
Lmenoem 239.

83



dbmame mdols sbsdoygemgbdoliomgols, boy@bdg@aols ©S A™gomb
Log@msdm@olie Lodbgo®™ A®odygbogngbols Vologdgdds dmog9L
5bsdogengdo  hogboano ddgomdols s oEsdosby@mdbols V()Boog)aggag)o@.z@
53039 @M, obobo bopgobygdme omgomolifobgdgh o0dsl, @md bydolidogmo
Lobgend{oggem @obpo s mobodpgdmds, mgomn — Lobgawd{ogml dgmeydolsc
30, o0 smogolbynmgdes  ©odbsdogg  30090L  3sLygbolidygogrmdologsb. 250
SdM0g o0, >d A®0dygbogrms Vobogdgdo aodm®oboggb ‘dglodadols
Log@msdm@molm  obodoygangdby  3sbygbolidggdger 30090bg  g9bjioyco

039603 9H0L 2ogM (390 gdsb.

bog@bdgdgols o  Gmgomlb  Lsdbgodm  H®odyboggdols  dgdwgy
MBSO JoMms  0bpogoysmy@o  3sbybolidygdammds  s@os@gdym  0]bs
4o gogo 0gambansgools B@odygboobs s G9sboli Logmsdm@olem Lobbaols
Lodo@mneols G®odybsaols (dgdpamddo — @9obwols G®odybosao) §gbwgdgddoc.
>mbodbyemo (9lgdgdo omgoeolifobgdgb 0bwogoysmy® 3sbybolidygdermdsls
obgmo  Log@msdm@olie  sbsdoyamgdolbmgol, @mam®gdozss  ggbmEowo  ©s
5©530569H™b0l  Foboowdrgy  F0ds@mgmo  obsPoymgdo. Pl swbodbyao
FTabogdgdo godm@oibeggb domomgdye ©sobsdoygegbols hodwgbo 3o@gdolmgols
0d9b0@gBol  dobokgdol  Dglodgrgdbanmdsl.  obig.  dospomomsw,  gmgogro
0930basgools  A@0dgboaols  (glogdol  8g-7(2)  dgbero  sagbl, ™3
»OMOEgoYE0 3000l MPoE0SE YA MSbsdYdMdMogo Joamds®gmds, 0bgods
9L Lobgand{ogmbs oy dmog@mdol dgmsy®o, ob dmogdmdbols mgoiosayg®o
3obygbolidg gdgano 3040, 399G aoomog0l R gdls sbigm 301
Lobbaollsdo®magddogo 3obybolidygbarmdboligseb o 3903 dg9alydydgdl Isb
Lol gaol  obosgmmgoy®  ©gdygagdsl  dgozegl  @gobwol  H®odybsaols
Vabrgosa>

Log@msdm@olien  sbsdoymgdbdogo  Jdggdgdolmgol mgoEosgy®d  3o@ms
0bpogoaoma@®  3sLybolidygdemdols  4obsdB3o3gdl  Lolbgrols  Lods®maols

k. boy@bdgdaol LogBmsdm@molm Lodbgodm G@odybosamols Fglwgdol dg-6 dgbano. Fgbegdols
bgardolbsfgomdos Ggdldo bgadobs{gomdos oganols bsds@meol Lgmeol g39da396©by:
http://avalon.law.yale.edu/imt/imtconst.asp (6s56obos: 14/08/2011). ob. Gmgoml bsg@msdm@oliem
Lodbgrodm d@odgemol §glogdols 39-5 dgbeno. GglBo bgadobs(gomdos mbgnml

960390Lo(gBH0L 0gBorogmo BogamdHob 3gdagaOeby;
http://www.jus.uio.no/english/services/library/treaties/04/4-06/military-tribunal-far-east.xml (6sbsboo:

14/08/2011).

20 0. boy@bdgdhaol LogBmsdm@molim Ladbgodm F@odygbognols §glogdol 3g-7 3gbano, sa®gmgyg
B™3oml bog@msdm@olem Lsdbgodm G@odygamols §glpgdols dg-6 dgbaro, ob. Ljmaom 249.

2L ob. gmgoao 0mamlbansgool HHodgbogmols ©s G9obools BH0dgbsmols §qlwgdgdols 9g-2, dg-
3 o 394 Fgbangdo, saMgmgg gmgogo ogymbegsgools F®odgbogols Fglogdol dg-5 wo 3g-7(1)
Igbangdo  ©s @Yobwoli  F@odybogols  Folpgdol 89-6(1) dybeno. gmgogo oygambansgools
BHodgbsgnols Fabegdols &adbdo bgendolo§gomdos BHodgbsgnols 39933900 by:
http://www.icty.org/x/file/Legal%20Library/Statute/statute sept09 en.pdf (65b5bos: 14/08/2011).
Gobol  §@odgboemol Fabegdol  G9JbEo  byardobsfgomdos  B®0dygbsmols 390390 by:
http://www.unictr.org/Portals/0/English%5CLegal%5CStatute%5C2010.pdf (bsbobos: 14/08/2011).

22 0b. G95beol BModygbsgols Tgbgdols dg-6(2) dybaro, ob. bmarom 251.

84



Log@msTm@obm Lobsds@mmeml §gbegdsi (99pamddo — Gmdol bod @ on).2>3
Amdol  LEosRBIS  godygm  gubjcoydo  0dybodgBol 3@obizodols dmJdgwgds
0olgo Log@msdm@olie wobsdoyagd®og Jdggdgdbyg, Gmamagdozss: dgbmzowo,
5005d0569MMd0ls Fobsowdwgy 30do@m o ©obsdogagdo, mdol ©obsdoygegdo
s 53MgLos. 24 Lo @ol 27(2)-g d9beols Jobgogom ,LsgBmsdmeGole  ob
‘Joslobgand(oxgmgddogo  Lados@maon  2obdGgzo3gdyero  0dgbodgdgdo  ob
b3goomyg®o  3OmEgegdgeo  [gbgdo, @mdggdoz  Ygo3doGEgds  30®ols
0go3os@g®  LEAsAYLL, Lobosds@maml dogd sbgm 300Dy  og@obroliool
3530390 g00bmgols sd@3mengdols 5@ Jdbol.*

S>bobodbogos, @M Log@msdm@olm  G@®odyboamgdol  3o@oa gany@sw,
Log@modm@olm  sdbodoggms,  aobydhggese  domo  LEsGYLols (0,
Aslioggodggamos,  dombg o gOEg@Egds  Sdbm@yByg®o  039bodgdob
300b3odol  dmJdgegds),  polods@mangds gomgbye  wmbgbyz  bogds.
dogom0ma, dgmdg dbemgeom mdols ©5dbsdoggms aobsdodman gds,
boy®bdgdgols s Gmgomlb Log@msdm@obm Lsdbgo®m G@odyboggdols oM,
Jobes  gomgbgm  LobsdodmmmgdToiz. 22 ofgg  «bes  s@0606ml,  @™I
9Omgbya Lolodo®mamgddo >JBoyOwgds B0 0 9oy 3000
aobododmengdol  B9bwgbizos  olgm  Log@msdm@olm  obsdoygmmms  godm,
Omdgagdo  dgm@g  Abmgaom @Il o@  ¢3ogdo@egds.  od  3mb@R gL do,
3oblbognm@gdaga  gu®opegdsl  0dboby@gol  dgamaool,  a9®dsbools  ©o
gb3sbgmols  bolods@memmgdol 3Goddogs. 26 smlobo@bogos op@gmgy hogngls
yogogo  309boegbdol boddg gog@mosbgdoyamo  Lsdggnml  Lalsds®manmgddo,
GmIgaolo dGomo gogdmes §odgdol og@dsgrgol 3G0b3030l od®gggsdo,?’
53M9mgg howol gmgoa 305bowgbd olgh ob@gl (Hisséne Habré) {obssmdwgy
Lgbgaoeol  Lobodo@menm@o  sEsdosby@mdol  [oboowdwgy  dods@omyge
©sbodoygmms  dGompgdom  [oddmgdnmo  Loddg. ¥ o8 3@s]dHogol
omgo@olfobgdom, ©od{dybgdomn dgodangds omdgol, @md Log@msdm@olm
5bsdogems  hogbsdo  dGogdbye  MmBoEosEY@  Jo@ms yobsds@mengdols
0ngogbob@olom  gOmgbymo  Lobodo®mermgdo  Log@msdm@olm  Lolods@o-

mgdol LOY@aslmgeb sa@g®bos@ogeom 8393e00695056.

Log@msdm@olien s gamgbymo  Lobsdo@menmgdols  bgdmowbodbyeno
305JHogol  Logydggarbg,  dgodangds  0dol  3H3oggds,  @OmI  ssdosbols

23 5b. Gmdols LAsBYAOL 25-9 Igbano. GmIol bEsAYHOL BgdbBo bgedolofgomdos Lolbarols
Lodo@maol Log@msdm@oliom Lobsds@maml ggdag90oby:
http://untreaty.un.org/cod/icc/statute/romefra.htm (65boboo: 14/08/2011).

24 0b. GmIols LEo@ygdol dg-5(1) dIgbeno, ob. Ljmeom 253.

25 Damgaard C., Individual Criminal Responsibility for Core International Crimes, Selected Pertinent Issues,
106-109, ob. Ljmenom 242.

2 k. bJmaroem 66.

7 pinochet Case, UK House of Lords, 1999 (119 ILR 135).

?*® Habré, Senegal, Court of Cassation, 2001 (125 ILR 569). 9Gmgby@o Lsbsdommmmgdols dog@
Log@msdm@olem  obsdoygargd@ogo  Jdggdgdolbmgol gibem  Lobgandfogmms  mgoEosaegdo
300980l golododmagdols Lbgs dopqomomgdo ob. Kamminga M.T., Lessons Learned from the Exercise
of Universal Jurisdiction in Respect of Gross Human Rights Offences, 23 Human Rights Quarterly 940, 2001,
965-974.

85



YR gdgools  3dody  oMP39390bg  MBoEoS@Y@  JoMms  0bEogoYSE @0
3obygbolidy gdamds QOAMNMEOSS  dS@0sM Yoo s, dglododolo@, ©ogols o6

0§393L ol 20M9dmgdsE, OmI 53 EMPEY390msb ©s353doMgdom MmGoosEY®
3001 Lolberollsds®mnen gd@ogo 3obygbolidy gdamdoliogsb No! 03530
96dzog®o 0d9bodgdo.

0bpogogsE @0 Lolbaollsbod@mean gdbdogo 3oLgbolidy gdamdols
Logmggenmsm  s@os®gdols Bmbby  259agdsMos  3mbozos  gOmgbyao
Lolodo®mamgdols,  @mdagdo  doohbgggb, @md  gubjzoy®do  0dybodgdo
33505353 0353l mgoosey@  30M90L  ssdosbol  gRegdgdols  ddody
©O5M039390mob  ogo3d0Mgdom  Lodmdsasdm  3obygbolidggdamdoligeb.  slg,
doa o005,  3590m05bgd o Lsdgxml  @m@Ems  Joms@ed  bsddggoby —
Pinochet Case o Jones v. Saudi Arabia — hoogogns, @03 dmdsbiygby 306gol,
Jo@mogos, oM  03oges  ¥9blaoyg®o  0d9bodgdo  Lolbaollsds®mangd®ogo
3oLgbolidy gdamdoligob, dog@sd 03535 ©oOPZ9390msb s 353d0Mgdom, obobo,
©s39ebo 0943696 Lodmdomsdm 3sbgbolidy gommdoliysb.?>

0bpogoyomag®o  Lobbeollbsdos@megd®ogo  3sbybolidygdermdols o
Lodmdogmsdm  3obiygboldpgdanmdol  aodoxgbols  3@ojGogolmseb  ©sgogdo@gdom
9bs 5@0bodbml, @md dJobo Lol{meg LgBombya 94390l dopgdl. @mam@3
3590m05bgdygemo bodgxrml Losdgmsizom Lobsdos@maml dmbsds@meany, cm@©o
dgblbo ULogdgbg — Jones v. Saudi Arabia — doymomgdl: Gomsi ,,0bmdsgroy®o
0Jbgdmes 03ds>do, Gmd Log@msdem@oliem Lobbanollsdos@onan gd®ogo
09@0lojiooll  3s@oggea@  @ggoddo .. o@  godlgds  Lodmogosm
Lo@hgeogdols Lobodo®merm Fgbom owsfyggdols ‘3({3;@3?)03(*)130;@3?)015.“260

Lolbeools- > Lodm Jogns Jobsds@man gdbdogo 3obygbolidy gdamdbols
3odoxgbol o930 gd@mdols  slslbodymgdama dmbodo®manggdo sibowgdgb,
“md, Lobbaolblsds®omen gd®ogo 35Lgbolidy gdamdoligob 2oblbgsggbdom,
MgBo3os@Y®o  JoMobomgol  Lasdmogmsdm  3sbygbolidygdermdols  ©sgoldgdolsl
000b50  begds  mogo  Lobgerd{ogmbmgol, ®mdgalsi  [oddmowagbl gl
MBOE0SEYO0 3000, 3obybolidygdamdols ©sz0lGgds s @M Lfmege odol
bogydggen by 03Mdogngds 0BO305@YD0 3oGobmgols Lodboby@gdbmdogo
LoJdosbmbols  godaamgddo  aobbm@dEogmgdyger  Jdggdgomsb  w@s3ogdodgbom
LodmJoasdm 3sbygbolidpygdbermdol wszoldgods.

50bodbyen  Logombmob  ©ogo3doMgdom, dmbsdo@mnagmns Jmbob@gdgdol
Fomdmbohgbow dgodangds dmygebogr 0dbgl @m@ ds@mbol  aomsfygzgdomgdols
RQMopdgb@o  Loddgbg — Pinochet Case. poeofyggdomgdol od R®ogdgb@do
deolodos@menyg LoygdG ML 30bmbg@ols LodmJogsJmlsds@mnegbdog
3oLgbolidg gdamdoby,  Lowoi  odgo0o©  0439mgds, G®MI  @e@Eo  Js@mbo
9JOmIsbgmoligab  o@  aobolbgoggdl  Lobgedfogmbs s  Lobgadfogml
0BO(305@YA0 3060l LodmJogns Jm 3obygbolidy gdamobsb. Lo ggms@o

9 pinochet Case, Opinion of Lord Hutton, 207, Opinion of Lord Millet, 226, Opinion of Lord Phillips, 234, ob.

LJmanom 257. Jones v. Saudi Arabia, Opinion of Lord Bingham, 729, ob. ijmanom 51.
%60 Jones v. Saudi Arabia, Opinion of Lord Mance, UK, Court of Appeal, 2004 (129 ILR 631, 692).

86



dgbgogemagdols  aobodyo@gogs ol obogbl  mbAsMoml  Lssdgenszom
Lobodo@maml dmbodo®mang gobengolmbols (Finlayson) dog® Lsddgbg — Jaffe v.
Miller and Others — dowgdyeo aoes{g3gBoegdbols  GoRocdgdsl: ,,dg obggy
3905bbdgdo  o@bodbyeo  Logombol  @olodygmgdol, @mdgemoi  [odmaygbs
dm3slgbol sgmgo@ds. sgmgo@ds  aobsgbows, ®md 0dygbodgdols dobodkgds
93bm Lbobgerd{ogml Lodmog®mdm 093503 >dgb@olmgols, dog®od
[sdog0Mm o] B9bjiombgdgbolbmgols 0dybodg@ol dobokgdsbyg wgo@ols ofds
0d  JIggdgdobmgol, @mdmgdoi  dom  gobosbm@zogagl  Lsdlsbydgd®ogo
domgoggmdols  dgldygagdobsol, Lobgandfogm  0dybodgdol  dgbsbgd  oJ@L
[oageolbdgds gobowol 1985 Fanols Lobgerdfogm 0d9bodgdol dgbsbgd o@o]
5059839]B 9oL aobows.  Lobgedfogm  0dybodgdol  Lodsdomn  Ladbganols
aobboangols  20Mgdg  o@Mggdol  Lodod@mgdolmgol  mogol  sSlo@owgdanso,
deolo@hgengls dbmame Lo@hgeools ‘dgBobows sbkodgdmos 0d
396Jd30mbgMgdols FJobsomdwygy, Mg g6do3 ‘dglodsdolio Jdgwgds
3obobm@dogagl.  0d  dgdmbgggedo, oy dolbo®bgang  Lobodo®ogenem
oo( Y3900 gdom  doowfggos  3md3gbloool dowgdsl, ¢Ebm  Lsobgandfogm
0dygagdyeo  aobegdmes, Logygmo®o  K9b]JEombg®gdols bsigmaw, bogyms®
0og3bg  090m  Dbosbols  sbobEoyg®gds.  Yglsdsdolbow, 53 0®odo  gbom
Lobgadfogm  ©ogodyogos 03 0d9bodgdl, Omdgembsg ol oj@owsb
3odmdobodg  PBamdl.” N aooVyggBoamgdol  Jmdggerogdom, gm@©o
35@™mbo  SLodymgdl, GM3 mydEs 30bmbgdo 5@ Lodygdamdos  0dybodg@om
Lobbaollsdo®magddogo 3obygbolidygdamdobash, ol 0bs@hybgdos 0d9bodgdl
LodmJoamsdm 3sbgbolidygdermdolysb s 535Tdo ol gg@sgomsd® ,,dgybododmdsls
390 bgosgl. 22 mgogosgma@d  306ms  bobbmol-  ©s  LadmdomsJem-
Lodo@mangd®ogo  3sbygbolidygoemdgdl  dm@ols  aoblbgoggdsbg  dogmomgdgb
530 gmgg @mM®Eo dJogrg > @MAEO <30gq>03b0.263 09d3o, O3 gOmo Jomysbo
o0 blbol, oy  @s  2obslbgoggdl  3obygbolidygdemdol 53 @  Lobgl
9JOmdobgmolpasb s  @o@md  dgodangds, @md  gOmo  ©s  o0yogg  bsbol
©5MM39390mob  d0do®mgdom  Lobgandfogml mgogosgy@ 300L @ o@3ogrgl
039608 9GH0 Lolbaollsdo@magd®ogo 3obybolidygdamdboligsb, doa@sd ozogogl
LodmJognsm 3slgbolidygoermdoligsb.

396Jaog®o  0dybodgdol  dobbgdolmgols  Lobbaollsds®magd®ogo s
bodm Jo@sJmbods®mnegdbdogo 3obygbolidy gdambols aodoxgbols >9300 go-
@mdoby Loyd®mdl @mdo dobydgdoi Loddgbyg — Jones v. Saudi Arabia. ols
>mbodbogl, @md ,Lobgedfogm o@ os@ol  Lolbeollsds®mnergdbdogo {gbom
3obygbolidygdgamo Log@msdm@olm ob obaaobols Lodo®oaols dobgwgom, s,
dglodsdolboe,  [dobo  mxgogosy@o  3oGobmgol  Lolbaollsds@meangdodogo
3obygbolidy gdambols 530G gdolsls] No! bo®Gogerogds dobo
Lobbanollbodo®mangd@®ogo  ©ggbs ..,  oydas  bomgmos, @md  [sdgdols
MBSO B5JBgomeb  s3egdodgdom  Lodmdogsdm  LsJdolfo®dmgds

(03960l o3@dogngols od@®ggg (ot 3ge 30@ms [obsowdwgy gyeolbdmdls

261 pinochet Case, Opinion of Lord Hutton, 207, ob. Ljmgom 257.

0dgg 217.
0Jgg Opinion of Lord Millet, 226; Opinion of Lord Phillips, 234.

262
263

87



0300mb Lobgedfogml Fobsomdmgy 0M0dsm LsJdols®mdmgdslsG, gobsowsb gl
J9gwgdgoo dgg@dsibgds mgommb bobaQBVOQ}mb.“ZM

bgdmombodbyen 5y 9dgbBgomsb  dododmgdom  ¢bos  S@obodbml, @mI
0bobo sdoxg@Mgdano 390 Sbodymgdgh, My MoAMI 5@ Tgodagds sSsdosbols
YR gdgools  3dodg  ©oM®39390mob s 353d0Mgbom MBS Y@  30Mgdls
0bpogoeema@o  Lolbgollbsdo@megd@ogo  3obybolidygdamdols  3o@oang-
EYAo© ©05930LOMM 0bogoysmy®o Lodmdomsdm 3obygbolidygdamdss.

930039 gl ymgmobs, bobo  9gbps aoglgol, @®I @emeE  I5@mbL
s@5Lfm@o© dImdgoglh mbBomoml Losdgmsiom Lobsdos@menml dogd bsddgbg —
Jaffe v. Miller and Others — domgdyemo gos(yggdomgdol dogogromo 0dol
Logdmbl@@oome, @md o6  dgodengds  mgoiosgy@o  3o®gdolbomgol
Lodbobyy@gd@ogo Lo Jdosbmdols QoM 9ddo 2aobbm@ 3090 gb9eno
J3909d9b0Lmgols 0b@030© Y@ Y®0 Lodm Jogns Je 3obygbolidy gdambols
530G gds. Imzgdyge bogdgdo Lobgerdfogml mgoiosmy® 30090k Lsg@mmo
o0 930bdgomwom 39O Lmboayg@o  3olygbolidygdbamds  Lodloby®gd®ogo
LoJdosbmdbols QoM 9ddo 2obbm® 09 gduao J9gwgdgdolongols o
dglododolbo@, dom  o@s  Ibmerme  0bpogoysmmy@o  Lsdmdoasdm, os@sdge
Lobbanollsdo®mna gd@ogo 3obygbolidygdamdbsi 3o 39® ©ogz0LMgdmsm.

@o3  dggbgds  @mdE  dobadgdol  3B3o3gdol,  @Omd  Lobgedfogml
Mgoos@yg®o 3oMols Jdgogdgdo ggdsicbgds Lobgadfogml s Gmd, ojgosb
3odmdobody, mgBoiosmy®o ool Fobsomdwgy Ladmjoasdm Lsddolfo®dmgds
A gogr @ > 39e0ollbdmdls 0300 mb Lobgerd{ogml Fobsomdw gy
Lo Jdolfo®dmgdsl, o3 3d303gdobomeb ©sgzo390M9d0m bps o>@0bodbml, @I
@  d0badgdl  s@sLfm@o  oglb  goob@gdymo  obpogowgserygdo
3oLgbolidggdamdols  s@bo. 93o@ggamgl  gmgmols, ¢bps  aobods@Bml, ®@md
MgBoGos@Y®ho 3060l Jdgogds  Lobgamdfoxml  dgg@sibgds,  aoby®hggersw
0dols, mg @s Lobol 3sbybolidygogmds ©oggoldgds dols mgozosgy@ 306L —
Lodmgogsdm- 09 Lolbaollsdo@memgd@ogo.2% Jglodsdobow, mmae dobadgdol
Ibx genmdosh 2sdmdEobo@gmdl, Gmd Lobgandfoxmlb mxzgogosmy® 3odl 5O
Lobbaollodo®mamgddogo  3sbybolidggdemds o  dgodangds  og30L@mU,
30b50sb o3 dgdmbgggedoi dobo s@sdo@manbmdogdo Jdgogdgdo dgg@doibgds
Lobgend{ogml.

5J39 9bs o@0bodbml, @mI doybgosgs 0dols, M3 Lobgerdfogml
MgBoGos@yg®o  3o@ol  dJog®  gobbm®Eogmgdygmo  Jdgogdgdo  dgg@deibgds

Lobgend(oggml, Lobgerdfogmbs s dobo  Lobgeom 3dmJdge  mgoEosayg®
300ms  35bygboldygogmds  2odoxbygmos  gOmMIsbgmoligsb.  Log®msdm@olie

%% Jones v. Saudi Arabia, Opinion of Lord Bingham, 729, ob. Lijmaom 51.

Lobgendfogml  mgogosaeg@o  3odol  Jdgogdgdol  Lobgamdfogmlngol dgmsibgolbomsb
5453909300  ob.  Loghmodm@olem  sOsds@mebmdog@o  Jdgegdgdobmgol  Lsbgandfogmms
35Lygbolidagdamdols  dgliobgd  dybangdols 3Omgd@ol Ig4-11 Igbengdo o o3 Igbangdols
30396 5mM9d0 (ob. Crawford J., The International Law Commission’s Articles on State Responsibility:
Introduction, Text and Commentaries, 77-123, ob. Ljmgom 144).

265

88



056539 MdMMd5T  S@os@s Mo, MM sEsdosbols YR gdgdol Wsbsdoym gd®ogo
oM®g93950Lmgols BOG0SE YD 30®b 930LM gds 0b©030© Y@ Y®0
3oLgbolidy gdamds, &odoxbo 9O dsbgmoligob Lobgandfogmls ©S
MRB03os@YO0 0ol 3sbygbolidygdammds. mBoEosy®o ool 3g@Olmbsgry@o
3obygbolidygdamds  gyeolbdmdls  0dsl, M3 ®mRogosey®o oMo  msgolo
300500 d@sgolmgols o398l 3obyybl s @s gm®dom, — Lodmds@sgm- oy
Lobbanolbsdo®mnagd@ogo (gboom, gb 9339 @mOIsey@o Lsgombos s ogyo
5G530006 o3 gbsls Labgedfogml 35bybolidygdmmdoby o@ obrghls.266

b93mombodbyamols  gomgogolifobgdom, w@m@o  dobydgdol  Jmlobmgods,
@md,  Lobbeollsdo®mnamgd@ogo  Lodo@moo®@mdmgdolaob  goblbgsggdoom,
Lbodmognodm  Lodo@momGo@dmgds  gyaolbdmdl  gdgegme  bobgandfoxgml
Foboswdwgy  Logdolfo@mdmgosl, 390 o0bgds gobos®gdyemo. oliggg Gmamas
Lolbaoollodo@magddogo  3obygbolidygdamdol  ©sz0l@Mgdolsl, megoEosg @0
3000bmgols Lodmdogsdm 3obygbolidygdemmdol @ozol®gds s@Osgome®d  jogd0®do
Lobgand(ogmbmsb  3sbybolidygogmdslmsb o@ o@ol. dg@oE, MmBoEosgyg®o
3000bmgols Lodmdo@sdm 3olybolidygdbanmdbols @sgoliMgds oo gdom bsgengdo
Lbogg@mbols dgdggaros Lobgadfogmlbmgol, Gmdgalsi gl mgoEosgyg@o 30®o
Fomdmapgbls, 3000@ 9 Lolberollsds®mnergdbdogo 3olygbolidy gdamdols
530G gds. 5dol Iglobgd dogmomgdl gogdmlb  LogOmsdm@olm  Lodos®merols
3™3dobools s5bao®0do, Lowsi o@bodbyemos, G®d Lobgedfonml mgoiosayg®o
3000l dodo@o ,,Lolbgrolbsds@mengdb@ogo oyg@doboiools yobbm@dzogmgdolsl
byg9®9byen 0639 9Lgdby bgdmJdgogdols ‘dgbodan gdanmdols bo@olibo
330 gbom  YROM  dowoos,  gow@g  Ladmdoansdm  og@obrodiool
3obbm@ 309 gbolsb. 267 sbg  ®md, ygbm  Lobgedfogmbogol  dolo
MBo3os@YOo oMol s@sds@mnebmdogho  Jdgogdols  dg@sibgol  god@o
5M5xgOL o0 3geol, 39Mdme, Lobgedfoxmlb sdol Logydggabg s®sgoms®o
3o g0 gdgdo 5@ [o@mdmgdmobds s, s@OLgdomsw, dol 0bFgmglgdl s@sgg@o

999J®9d0.

gymggerogg  bgdmmJdgmo  dgBdyggergdl  0dol  Lobomygdeme,  Gm3
0bpogoeoma@o  Lolbgollbsdo@megd@ogo  3obybolidygdamdols  3o@oag-

EY@o©  sbodggdse  9bps 0dbgl  smos@gdymo  mgBoiosmy®do  Jo@olngol
0bogoygomy®o  Ladmdoamadm 3obygbolidygdammdbols @oz0l@gdoi. gl @olggbs
oLEAYOEgds  Lobgamdfogmms  godiggner  xa9xdo  gabem  Lobgawd(ogml
Mgo3os@g®o  JoMgdolmgol  Lodmds@sdm  3obybolidygdenmdbols  ©sz0l@Mgdols
305JH030mo@3.  Io@megnos, gl xR0 dognosh  dgodg@doibmgsbos s
‘dglododolbo@,  mgoEosmmy@o  3oMgdolbogol  Lodboby®gddogo  Loddosbmdols

QoM g6do 2obbm® (30980 gb9en0 J390gdgd0bmgols 0b@030 Y@ Y®0
LodmJognsdm  3obygbolidygdemmdol  ©ogz0ldmgdol  dwos®o  3@sJBogs oA

*%® Jones 0., Jones v. Ministry of Interior of Kingdom of Saudi Arabia: An Exercise of Interpretation, 11

Singapore Yearbook of International Law 163, 2007, 172 (yodm@gotmgaos HeinOnline-ols dmbszgdms
b5bogsb); ob. spdgmgg Wright J., Retribution but No Recompense: A Critique of the Torturer’s Immunity
from Civil Suit, 30 Oxford Journal of Legal Studies 143, 2010, 173-177.

267 Preliminary Report of ILC on Immunity of State Officials from Foreign Criminal Jurisdiction, Par. 53, ob.
Ljmenom 224.

89



>OLgomdL, dog®od 0dols aomgogolfobgdom, “md Log@msdm@olm
05b5392mdMmbols dbMowsb gl 3GsJBoge >@OLgoome  233MMAJLBHJOY0 o6
ostols, 208 ‘dgodgngds 3539009L ol ggbo, “md ols dobowgdos
Lobgardfogmgdolbngol. Lobgadfogmms o3 gofam (ogdo goblsgymndgdaan
>mbodgbols 0dLoby@gdls >9Q.269 dogbgosgo 0dols, @mI 53D > aodmodhggs
oo 96m9bosbdom, @M Lodmogsm 3obygbolidggdammds @oszoldml gibm
Lobgand(ogmms mgogos@yg®  30096L  LogOmsdmAobm  ©sbsToyagd®ogo
J9gwgdgo0lbmgol, dobo bogobmbdgdamm dsbs s Lobods@manm 3@sj@ogs o3
dbcdog yggeroby 8;90990(4)00.270

268

ob. 659@m3ol 3. 30 s Jomomgdyeo bjmeomgdo.

269 od39 9bws 500b0dbml, G®I 5TT-To o 5Ol BoMMME 253039 gd Y0 0bLogoYsEYGO
3oLgbolidygdanmdols 3M0biz0d0ls o3 ydgge by 33be LobgardFoxgmls 0BOG0SE YN0
3009d0Lmgol Lobbaollsds®magdbmogo 3slyboldygdemdols sjol®gdols 3Gsd@ogs (ob. White
J.G., Nowhere To Run, Nowhere to Hide: Augusto Pinochet, Universal Jurisdiction, The ICC, and a Wake-Up
Call for Former Heads of State, 50 Case Western Reserve Law Review 127, 1999, 140-141
(2odm@godmnygaos LexisNeixs-ols 3mbsgdms dsbowsb).

270Murphy J.F., Civil Liability for the Commission of International Crimes as an Alternative to Criminal
Prosecution, 28, ob. ULjmanom 94. ULsiobmbdpgdamm bsboli mgoelsb@obom, s@lobodbogos
9Ebmgmms geod@ o Labs@hgenm dnmbmgbgdols dgbobgd sJ@o (The Alien Tort Claims Act) o
Fodgdols Abbgg@3enol woigol dgbsbgd oj@o (Torture Victim Protection Act). 3odggeno domgsbo
35603@303g0L, @md  5dd-0l  Lobodo@memmgdls  sjgm og@obodaos obge  badmjognsJm
Lo@hgangdmsb dods®mgdom, Gmdamgdomsi gibmgegdo dosmmgol Log@msdmmolem Lsds®meanols
ob 5930l dogd aoxm@mdgdygmo Log@msdm@obm byandgad g gdgdol o@mmgggol  dgogyew
d0yggbgdgeo boobols sbobwsy®gdsl nmbmggb (ob. The Alien Tort Claims Act, 1789). s>@bo‘dbyeno
o>JBob  Bgdbdo bygedolofgromdos jm@mbgmoli b0gg@lodgdol Lsds@mearols Limenols (Cornell
University Law School) 359033900 by:
http://www.law.cornell.edu/uscode/html/uscode28/usc_sec 28 00001350----000-.html (6obobos:
10/07/2011). 53 oJBol Logydggarby -0l Losdgms@om Lobodo@marmd doomem aobdsyg@gdyamo
aosVysgdoegos Loddgby — Filartiga v. Pena-lrala, &mdgenbgis Lo®bgano Fodoagbogno oym
3oMoggool  3meoiool  ymxgomo  mgoa®ol  Foboowdwgy  3s@opgooll  Gg@oGm@osby
Jobo@hganols gogodgoamols {odgdom dzgengemdol goJ@mseb ogogdodgdom. Lobsds®menmd
aobobos, Mmd {3900l Logmggammom  ©sgdmdols s dbmgemoml 3Ms]Gogymsm  yggens
900l dog® §o39b0l, Gmama mgogosmygmo dmaodogzol 0blE®Ydgb@ol, gsdymaol gmbbg*
Lobgandfogml  3maoiools gmgomo mxgoc®ol  Jdgogdgdo g9®  hsomgengomes  gybdioy®o
039608930l 30063030l ©sigol mdogddswe (ob. Filartiga v. Pena-Irala, US, Court of Appeals, Second
Circuit, 1980 (77 ILR 169, 174). 53 dlxgermdols dgogaoe o gabmgmms gmoddagco bsbombgaom
dombmgbgdol  dglobgd  oBol  Logydggendy  Lobsdo@memmd  wosgdoymyzoms  Lo@hgeno
3oMoy350L  dmenozools ymxgomo mxzgocdols Fobsswdwgy. @o3 dggbgds Fodgdol dbbgg@3arols
©s330L dglobgd oJ@L, dobo 3g-2(a)(1) Igbanols dobgogom: ,,300L, @mIgaoi bsdwgomo ob
dmbggbgdomo  Lobgmoliggmgdm  ggagdsdmbomgdon  sbm@Eogegdl bbgs dodol  Fodgosls,
dobmgol doygbgdaemo bosbobmgol Lodmgsasdm Fglboom ggobdgods 3obygbolidygommds. sdsgy
o>J®ob 3g-2(a)(2) Iygbero gobod@go3gdl, Gmd L300, @mdgaoi bsdwgoao b dmhggbgdomo
Lbobgaoliggmgdm g gdsdmbogmgdom bolodotimem aobshgbol aodgdyg howols d3gegamdsls,
Abbgg®3aols  Fo@mdmdowygbengdologol  doygbgdymmo  bosbolmgol  Lasdmdsansdm  Fgbom
930LGgos  3oLybolidygdemds® (ob. Torture Victim Protection Act, 1992; o3 oJ@ol  Ggdb@o
bgandolsfgomdos 30®bganols 9bogg@Lo@g@ols Lododmanols s gmenols 39023900 by:
http://www.law.cornell.edu/uscode/uscode28/usc_sec 28 00001350----000-notes.html (6sboboo:
10/07/2011). o8 5J@olL Loegydgganbg -0l Lobodo@menmd doowem gosfyggdommgds boddggdby
— Xuncax and Others v. Gramajo; Ortiz v. Gramajo, Gmdgendoz LobodoGmnmmmd ©ss dogmaoms
{odgdols dgegaoe doggbgdygmo Dbosbol sbsbmaymgdols dmmbmgbon [odwagboemo Lo®hgeno

90



0dol  pomgo@molifobgdom, @md  obwogoys@my@o  Isbybolidygoemdols
30063030l Loggydggendyg 539bJzog®o 039b0@g@o o6 gOEgEYds MBoGoSEY®
300bg  sesdosboll  YRagdgdol 03  3dody  ©oMM39390meb  ©s3ogd0Mgdom,
Amdagdoi od  300ds  mogobo  Lodboby®gd®ogo  Loddosbmdols  godaagddo
dobobm@ogms, dgodengds  gozgmegl  wolyggbs, @md 0dyboRgdol gl Lobg
Fo@dmopaqbls 0dybodg@ls ratione materiae.

0dybodg@o ratione materige yuyeoolbdmdl, A®I 0p0 MFPoEosEYGO 30GL
960dgds  o@s  dobo  LAsAYLowsb  godmdwoboty, oMsdge  0d  JIgogdgdmsb
©5353doMgd0m, Gmdagdlsi gl oMo sbm@dEogagdl msgobo Lsdbsby@gomogo
LoJdosbmdol godgegddo s OMIgdbgi ol JoMowse 3slybolidygdgmmo >@
sols.271

0d9bo@gBolaob ratione materiage 9bos pobgolbgsgmo odygbodgdo ratione
personae, mdgeoi [o®Imowaygbls L, LEHs@gLol 08‘360@361}“272 > HMIGE0(3,
dglododolo@, 300l gbokgds oMo 3mbi@gd e  Jdgrgdslbmsb s ogdodgdom,
>®5dge dobo LEsGHYLoEsb, 3mboEooEsh godmdeobsdyg. 0dybodg@ol od Lobgl
3ob939mgbgds  Lobgardfogem  0dybodgdo s  SobmeyGy@o  0dygbodg@o,
AmIgmo 038l 2oblobEg@u@mo oG gamG00l MmGoEosma®d 0@ gol.> 7

396Jaog®o  039boBgBol, GmameiE  0dgbodgdol ratione materiae, o
Lbobgend{ogm 0d9bo@g@ol, OMyO3 0d9bo@dg@ol ratione personae,
©oboboomgdosb  AsdmdEobo®g  dgodergds  Soblbol, 0y GoGmI 5@  o03o3L
Lobgandfogml  mgogosgyd  30dL 0dygboGgdo owsdosbol ¢gegdgdols ddody
©5MM39390mob  dodoGmgbom, d5dob  OmEgLsi 02039 ©O®Zg3960 93930
Lobgadfogm 0d9gbodgdol 3Gobzodol wezgol Jgg99.

Loddg 0dsdos, @m3 gubdaoyg®o 0dygbodgdo, Gmym®E 0dybodgdo ratione
materige ©> >®> LEAsGYLoL 0dybodgdo, > aodm@oibogl dolo woigol Jggd
dgm9y mgoEosey® 300bg 9Yibm Lobgadfogml ogdoleojiools gogdEgegdols
‘dgloden gdamdsl. o3 mgoEosey® 300l o6 aoohbos obgmo Lodos®mangdbdogo
LAos@dybo, @mdgaoi  doyfgomdgel  aobpows  dob gibm  bobgandfogml
0g@olojioologob.

@53 dggbgods Lobgerdfoxm o0dybodgdl, ol, Gmam®E 0dygbodgdo ratione
personage,  Lobgedfogml  gbodgds  dolo, @mameE  bobgaoliygagdm
YR gdsdmbogrgdol  do@omgdgeno  LydogdBol, LEo@Lbowsb  godmdwobody.

3350 9do@ols ymxzgomo msgesigol dobold@ols Foboowdwygy (ob. Xuncax and Others v. Gramajo;
Ortiz and Others v. Gramajo, US, District Court, District of Massachusetts, 1995 (104 ILR 165)).

a7 Trapp K. N., State Responsibility for International Terrorism (New York: Oxford University Press, 2011), 94-
96.

272 Fang and Others v. Jiang Zemin and Others, New Zealand, High Court, 2006 (141 ILR 702, 706).

7 393039 gd o dgbgoymgool mobsbdow SdlmeyRyo 0d9boBgHon wWsEYEgdo sM0sb
Lobgandfoggmls o  dmog@mdols  dgmogdgdo,  Lopgotgm LoJdgms  dobobmgdo o
©o3mds@oyg®o 5396@ 900 (ob. Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo
v. Belgium, 76-78, ob. Ljmgnom 13).

2

91



Lobgerd{ogm, Lobganoligaan gdm LEAsBYLom dm Jdggdgdolisls, Lbgo
Lobgand(ogmgdol  mobslfm®os  ©s,  dgbodsdobo,  dobbg,  @mameg

05bo{m@ by, Lbgs Lobgadfogmgdo og@obodzost o6 gamdgb — par in
parem non habet imperium.

Lobgandfogml  mgogos@yg®o  3o®o  ssdosbol  ygagdgdols  ddody
5A®3g93950Lol  o@ Loy gdbermdls  sOsgoms®o  Lasdos@mangd®ogo  LEsEyLom,
Omdgol  boxyydggedg  gabm  Lobgedfogml  sgi3@dogmgdmes o3 3060y
Lo 39mo@0 0g@ologiools 2530 (3980905 d>T0b, OmEgbss 03539
5MM393900Lmgols  Lobgadfogm, ULsggmo®o  Lasds@mnagd@ogo  LEs@ybowsb
3odmdEobody, ©oigmos gabm Lobgmdfogmms og@obrolioolash. Lfmeagoe
sdom s0blbgds ol go®gdmgds, MMI ssdosbols YR gdgdols gOmbs ©s 0dsgg
Lobols  ddodg  ©oM@39390msb o353 do@gdom,  Lobgedfogmbs s  dobs
MBOGESEYH 30090y gOEgEgds 039bo@gHoL 2oblbgoggdgmo (gbgdo ©o
Amd  Lobgardfogmgdo o3  ©oM®gg390mob  ©ogo3dodgdom,  Lodygdamdgb
039603 9BH0m, bmeem mgoosyg®o Jo@gdbo — sGo.

0dpgbo, @odpgbpsi Lobgand(ogm 039bo@gpo s mRoEosmy®d 3oGms
039b0o@g®o NG >M05b 9O mIsbgmols 00 9bG @0 3M0b3039d0, obobo
LobJ@mbyamo 5@ goms@MmEgdosh s Gowsz gHo3by ghmol dododm dmJdgoo
FTabgdo dgodangds goboyomlb olg, ®md dgmeg gEgmgmo  ©s@hgl. sdob
aomgogolifobgbdom, dgyudangdgaos yggens dgdmbgggodo o3 3@0b30396L dem@ols
3oMogegbols  aogagds o gOm-g@omo  3Mobiodol  3geomgdgdoosb
3odmdpobadyg,  0dol  IBgogds, @mI  Igm@g  300b303d53 3oboo©s
Lobgzgeroen gds. obg, dogom0ms, >adosbols 9B gbgdols ddody
5MM39390mob o353 doMgdom  IJmbes  Rublaoyg®o  0dybo@gBol  3®obiodol
dmJdgogdol  godaemagbols  Igboyogs, oydas  8dsb  sbsbgs  o®  33mge
Lobgand(oggem 039bo@gBol 3@0biodol dobss®@lbdo. gl 3o Ig@yggergol 0dsby,
amd  g9bdzog®o  0dygbo@gdol  3Gob3odol  gbeywgol Koo gg®  ofbgds
3odmygbgdamo  @mamA 3 oMy ¥dgbdo 0d IJmbsb@gools gobsdys@gdmoe, @mI
05b5dg®mgg Log@msdm@olm Lsds@maol dobgwgomn swsdosbol g gdgdols
3d0dg ©oMm®gg3900 5 asboboengdosh Lobgedfogml byggdgbye Jdgwgdgdsw
> @md, dgbodsdobo, o8 oMX39390msb dodo@mgdomn Laobgerdfogmgdo o6
Lo®ggdemdgb 0dygbo@g@om yibem Labgmdfogmms oyg@dobioizoolysh.

3.5 @sligghs

bod@mIols dmigdyen bosfogTo aobobogogds 935b5L3bge0 s (e gy gdols
dobdoanbg  osdosbol gBegdgdol  ddodg  ©oMX39390mShb dodo®mgdom

039b0@gBol 3Mm0bzodol ImJdgwgdol godaagdols dgbmyogol @gbogbiogdo. oI
A9bogb09dlL  dogzgmgbgds:  0dybo@Ggdol  3Gobiodol  dgbmuogs  swsdosbols
9B gbdgdols obgo 3dodg oM®Zg390mob  ©szo3dodMgdom, @mImgdoi  gOmIs

92



Lobgendfogmd dgmeg Lobgerdfogmlb Ggdodmemosby aobsbm®Eogans; 53d-0ls
dog® 5bG0RgOM@olE Yo 5JBol Jowgds s, dmml, sesdosbols g gdgdols
ddodg  oMMgg390mob  s3ogdoMgdom  Labgadfogml  mgogos@y®  3oGms
396Jd3og®o 03960@gBol dgboywgs.

dm 399900 bod@Emdols dobbgdolbmgols >@bodbyemo G9bwgbi0gdols
aobbogrgs  LoobBg@mglbms 0dwgbo, sdwgbswsi dom Logydgge by dgodengds
oohbegl  gkgo, M3 od  Fgbgbi0gdds  godmdsbogro  33mggl  0dybodgBob
30063030l dmJdgogdsdo  ssdosbols  gRagdgdol 0d  3dody  oM®Zgg3gb0l
3063 9JLBdo, OmImagdoi Lobgadfognmd Logyms®d  @gmodmcosby b gibm
Lobgadfogml Ggmodmaosby Lomds®o 3mbgamol@ol ©@ml asbsbm@oges,
s MMd dgegase, slgn oM®3939dmsb dodos@mgdom  dglsdangdgano  gobo,
Amd gamds Lobgandfoxmd o6 dosbodml dgm@g Lobgand{oxnml 0dybodgdo.

od 9d3900L gologgob@ow bsd@mMITo gobbomyganos ssdosbols e gdgdols
LoloMpgderme 039603 g@ol 3M0biodol dmdgogdols godamgdol dgbwywgols
00nmgyeo  bgdmo  domomgdygmo dgdmbgggs. sdol Logyydggenbyg bodGmIdo
390wgds>  0dol  [o@dmhgbol  I3Egermds, @md  sbodbyan  dgdmbggzgddo
dmJdgegdl 0dybodg@ol L3gzoxogygto Fgbgdbo s @md gl [gblgdo odanggosh
505d0obol B gdgdol  Lobodygdbarme  0d9bo@gdol  3Mobiodol dgbweywgols
‘dglodagdamdsl, @obsg 390 godYzom o0dygbodgdol 3G0b3zodby, GmIgaoi
dmJdgogdl  ssdosbol  ygagdgdol 0d  ddodg  oMmaggggdol  3mb@R gL do,
Amdmgdoi bobgadformd Loggms®d @Gg@odm@osby ob gibem Lobgandfogml
B9O0GM@05bg Lomds®o 3mbgaod@ols @Ml asbsbm@zogas.

Loggmo®  Ag@odmaosby ob  Lodbgodm  jmbgemoldol  ©dml  9gicbm
Lobgadfogml  Ggao@dm@osby sesdosbol ¢gemgdgdols 3dody ©od®ggzgdolsl
Lobgerd(ogge (o®dmowagbls Lobgeolygegdm LEsGylbom 3dmddge 30dL s,
0Jgob  25dmdobodyg, ol Lomygdemdl 0dygbodgdom giEbm  Lobgendfoxmls
09000 300bogsb, gobsowsb Mmama 3 Lobgmmolygmadbm LEs@ybom dmJdgoo
3000, ol ggges bbgs Lobgedfogml msbsbfmdo Lydogd@os wo dglodsdobow,
Log@msdm@oler  bodo@meols  obgmo  @9besdgb@ydo  3@obiodol  dogrom,
Omym@o3ss bobgedfogmms byggagbymo mobsb{m®mdols 3@obiodo, ibm
Lobgardfogmgdo o@ gamdgb dsbby oyg@obwodiosl — par in parem non habet
imperium.

bbgs gomo®gdss, MmEgbsi  bobgandfogem  sbsgmpoyg®  Lodo®omogo-
5039390 sbmM 309 gdl s lsdymggero LobgandFoxgmlb Fg@modmmosby.
boddg olos, @md  gabm  Lobgedfogml  Fg@odm@osby Lobgedfoxgm 39@
dmJdgegdl, GOmamai  Lbobgmolyggemmgdm  ggegdsdmboangdols  do@o@gdgeno

bgdogdBo, oy swaombsdymggmo  Lobgandfogml o6  sbodgdl  dols o
LAsAYLom  InJdgogdol  gaagdsl. 274 Yglsdsdolbow, 9bm  Labyadfogmls

bgdo®mgol gomgdg ol Gg@oBm@osby asbbm@dogangdygemo  Jdgwgdgdolbngols
Lobgadfogml  bog@msdm@olm  Lodo@mamowsb  godmdpobstg o6  gbodgds
039603 gB0 S0 lsdymggeo Lobgedfogml ogdobeodioolysb.

7% 0b. 65FG™Iols 33- 05-66 > Jomomgdyemo Lmaromgdo.
93



bgdmm Jdgemoosb aodmdobody, >OLYdmdL 00 bbgomobs 0d
‘dgdmbgggzgol dm@ol, Gmegbsi Lobgmdfogm swesdosbols ¢gegdgdol 3dody
©5M039390L  Lhowoli  Loggme®d  Gg@o@meosby o6  g@bm  Lobgandfoxgml
A9O0BM@05bg Lodbgo®m 3mbxamol@gdol OmML s GmEgbsig bobgadfogm

>adosbols YR gdgols >O®393L 9ibm Lobgerd{ogml NI IRIC I Y|
>OSLOMASH  goms@gdsdo.

30M39e0 dgdmbgggedo, 0d9bo@g@o Lobgadfogml gbodgds Log@msdm@olm
Lodos@menols  dosgnom  ©@o  gOmoEg@mo, @53  ©o@dbhgbos s lsdymeygan
Lobgerdfogml 3 goms®mgdsdo, os®ols sgdm@hogrml 53 {gbl ©s dosbodml
93bem Lobgewdfogml 0dygbo@gdo. @oi3 dggbgds ssdosbols gxmgdgdols ddody
©5MM39390L, MMAagdlsi  Lobgadfogm  swyomlsdymaggemo  Lobgandfogmls
B9O0GM@05by  obm®3ogagdl, o3 dgdobggzsdo  Lobgawdfoxmbg  0dybodgdo
303039 Egds dbm@me 03 3oGOmdom, m9 dob JIggdgdl sepombsdymeygaro
Lobgerd(oggen  dosbodgdl  Lobgaoliygagdm  Jdgogdgdols  3gsenogogsiosl.
Jobosomdegy dgdmbgggedo Lobgandfogm gabm Lobgadfogml Gg@odmaosby
2obbm® 309 gdeyan J3909d96m5b 353 dodgdom 0d9bo@gBom 390
0bo@agdangdl. sdol LowgdmblE@mszome  dgodengds dmygsbogr odbgl  5dd-ols
Lolbodo®maml dogd Lodgbg — Letelier v. Republic of Chile — hogogls Fobsswdwge
dowgdygmo  Aoeofyzgdogds, Gmdmomsi  ©d3-0d oo gobds  hogogls
039603gBoL  dobokgdsbg 03 Lodmdogsgm  Lo@hgmmsb s gogdodgdom,
Omdgeoi gbgdmes 5dd-0l Bg@oGmA0sby hogrgls Lowsbggdgm Losdboby@ols
dog® hogngls gmggoao geobol dzgemgenmdbols o @l. Jmzgdygee Loddgbyg o9T-L,
950 gobds  @s  hoaogl  0dybodgBol  Jobodgdsby, o0 @oyd®gg30s
Lobgardfogem 0d9bodgBol  3M0biodo, gobsowsb 53d-ol 1976 (eools 5@ ob
1605(a)(5) dybaool dobgogom, 593 Job GgBoBm@osby gEbm Lobgedfoxgmgdol
dog® aobbmdogamgd e Jdgogdgdl, @Gmdangdoi per se dodmenlsfobsomadwgam
J99009090L  Fo@dmawy 696,27 5@ aobobognsgl Lobgmolygmgdem  Jgwgdgdoo,
@ols booyydgge by 93bm Lobgend{ogmgdls >3 J9900909601
3obbm®309e9b0Lsl 5@ gbodgdom 0dygbo@g@o 5dd-ol oy@dolwoliooliysh.

Ibaogl gomo®gdslmsb 2353l Loddg odd-ol 5bGoRgam@dol@yeo o@ol
3960 9JLBdo.  bBoBYJOM@olGYeds  5JBds  olsdggdeo  Lbm  5dd-0b
Lobodo@mamgdbdo Bgam@obdol Jbs@sddg@o Lobgerdfogmgdol [obssmdwgy
obgmo bodmdogsdm Lodhgengdol (omwagbs, @mdmgdoi o3 ¢g0bolgbgergdds
505 Logygmo® Ggto@dm@osby ob dgos@omgdyamo 3mbgaold@ol @Ml gEbm
Lobgadfogml  Gg@odm@osby, s®sdge yabm Lobgadfoxzmlb  Fg@odmaosby
B9OmALA gm0 o5Jdol  godgmgddo  aobobmdiogergl.  Jo®ggmo  mGo
‘dgdmbgggolaob  2oblbgoggdom,  ¢3oboligbgan  dgdmbgggedo  Lobgandfogm
039603 9BH0m  olbodygdangdl  dbmerme 03 30GOMbom, MY SEAOEMEM030
Lbobgerdfoggm doohbggl, ®md Fgam@0bdol Fbo®sddg@mo Lobgerdfogm dols
A9O0GmM@0sby  dJmJdgogoes  Lobgmolbygegdm  bEsGyboon s @mI
dglododolow,  Jdgogdgdo, GOmIagddsi  aodmofgogl ol GgdoGmeosby
55doobol  YRagdgdol  ddodg  oM®ggggdo,  Fomdmoagbgb  Lobgad(ogmls

73 . Lmenom 194.

94



Lobgenobygagdm  Jdgogdgdl. oy spaommddogo Lobgmdfogm @g@m@obdols
Ibo@sdkg®o  Lobgandfogml  dogd  aobbmdEogangdyger  Jdgogdgdl o

doobodgdl  Lobgamolyygegdm  Jdgogdgdol  ggoeogogsiosl, Lobgedfogmby
Log®msdm@oley  Lodo@manol  dogrom o6 20303980 gds  0d9bodgBol
3006030l dmJdgogods.

05b5dgdmgg  Log@msdm@olie  Lodo®mosamdo  swsdosbols  ggagdgdols
d6093bgenmdosb odmdobody, bogengdow debsgnmebgaos, Gmd
Lobgadfogmgdds dosbokmb Lobgeolygnagdm Jdgogdgdols ggomogogsEos dom
BgHoBmO05bg AgOm@0bIol dboO@sdkg®o Lobgerd{ogmgdols dog®
obbm®0gmgdyga  Jdgogdgdl, @mdmgdlsi dgogyem swsdosbol g gdgdols
ddodg  oM®gg3gdo  dmdyggds.  ofgob  godmdwoboty, 53 dgdmbgggedo
A9OmA0bIol  Fbo@sddgdo  Lobgedfogmgbobmgol  0dygbo@gdol  dobodgdsby
9500l 0dds s domo  5TT-ol  oyg@obolioobsdo  ©s]ggdgdomgds,
Log@msd@olm Lodo@omom s30dogygma oG hoomgengds.

om@mb,  Lobgandfogml  0dybo@dgdol  3GobEodo, @mIgawoi  o3ogL
Lobgardfogml Lo ggmo® BgHoBmO05by ob 93bm Lobgardfogml
B9O0BMM0sbg  dgoodowgdygmo  3mbgmod@ol @AMl hswgbogr  ssdosbols
YR gdg60ls ddody ©O5M®39390m>b s 353'dodgoom, 9bgs 250d0%xbml
Lobgandfogmlb myzgogos@mag® 3odms g9bjioydo 0dygbo@gdol 3d0bEodoliysh.

Lobgendfogem  0dygbodgdol  3@0bi3030lysb  aoblbgsggdom,  @mIganos
Fo@dmoagbls  0dybod gl ratione  personae,  gybjzoydo  0dybodgdo
Foddmoagbls  0dygbo@g@dl  ratione  materiae, @53 0dsl bodbogl,  @mI
Lobgardfogml  mgogosmy®  30@L  0dgbo@gdo  gbodgds  o@s  Logygmo®o
LEo@gbowsb aodmdobodyg, Gmama bobgedfogml, s@sdge 03 Jdgogdgdmsb
©5353doMgdom, GOMdmgdlsiz ol bLogymedo  Lodbsby®gddogo  Lsddosbmdols
QoM gddo sbm@zogagol. o3 Jdgogdgdologol Lobgandfoxmlb mgogosamy®
3006 5@ g30LMgds  3gObmbosgado  3obygboldygdamds s Lfm@ge  s5dol
bodxbg ol woEymos 0d9bodgdom gibm Lobgedfogmms ogdolipoioolysh.

0dols aomgomolifobgdom, Gm3 Rublaoyg®o 0dybodgdo mPoEosgyd@ 30ml
9bodgds  dbmgmeo  0d  bodbom, @3 ol 5@  ggob@gds  3g@OLmbogry@o
3obygbolidygdamds 5ds 0y 0d gmbgdg@yeo Jdgogdolmgol, goboggdos, ™3
ol 5@ dmgdzage 0996089B0L 3M0bi030l wogol J39d ssdosbol gy gdgdols
00 EoME393900Lbmgol, GMIAagdbgi3 ol obwogoygomyu@dop  3sbygbolidygdgen
30050 0mgmgds. Sbgm sMMZg390mob ©s353d0Mgdom, MmPoEosEYMo oMol
93be  Lobgedfogml  og@olbeodioolsdo  ©sdggdogdsdgds  Log@msdm@olm
Lodo@maols mgoglob@olomn ©odzmegdsls o@ [o@dmowagbl, gobsosb dsls
o0 aoohbos  olgmo  Lado@magddogo  LEsALo, @mdgeoi  aodm@oibsgos
dobdg gabem Lobgedfogml oyg@doboodcools asogdiEgergdol  dglodergdenmdsl.
sdom g9bdoyg®o 039bodgdol 3MobiEodol wo3gol Jggd dgmeo meoosgygdo
3000  aoblbgoggds  Lobgedfoxgmbysh, ®mdgmbsE, ds@momos  gzob@gds
3obygbolidygdamds  sesdosbols yxagdgdol ddodg oM®ggzgdolmgol, dog@sd,

030  do50b3  @oEYos  039bo@gHom, gobsowsh  Lobgadfogm,  Loggmo®o

95



Lobganolygangdm g gdsdmboangdol do@o®gdgamo  bydogd@dol LEs@yLbowsb
3odmdobady, o@ gJ399gdomgds 9ibm Lobgedfogmms og@olwodiost.

AmamA 3 03960@gBol  300bigodol dmJdgogdoll Godaamgdols  s@sdosbols

YR gdgools  Lobodpgdeme  dgboygogol bgdmm asobbogygao  dgdmbggggdo
dm§dmdgb, 53 dgbmyoggdol wsfglgds dgbodergdgeno aobws 0dygbodgdol 0d
L3g0g03960 Fglgdol bodxbg, Omdemgdoi 2odmoygbgds  spaobsdymeygero
ob gabem  Lobgedfogmgbol Gg@odm@osby gobbm®Eogmgdya  Jdgogdgdmsb
©> 52Mgmgg MRG0 YG  300gdmsb  s3ogdodgdom. gl Fglgdo odagmeogb
o>5dosbol  gegdgdol  3dodg  oMPZggzgdmsb  dods@mgbom  0dybo@dg@ol
dmJdgogdol  godaamgdol  Igboywgol  Lodgoggdsl  olg, ©md  sdobomgol
039608 9B0lL 3M0b3030L 3mb393G o0 330 gds o aodbs@s Lako@m.

bg3mombodbyemols aomgogolifobgbom, NONUTOIGIVN >sdosbols
YR gdgo0ls Lobo®p gdenme 0d9bo@g@ol ‘dgbogogols domomgoyeno
‘dgdmbggggools dospomombg 0dol dG3oEgds, Gmd  Lobgawdfogm 0dygbo@gdol
3M0b303ds  goboEows  Jmb3Eg3@ oMo  gmomgds  Ssdosbol B gdgomsb
d0do@mgdsdo o @md  sdob  Ygegao  Lobgadfogmgdls  dgodangds oo
gndgom  039bodgBol  obokgooby  ssdosbols ggengdgdols 0d  ddody
0503939005b  ©5353doMgdom, @MImgdoz oo  Loggmo®  Gg®oGmaosby ob
93be  Lobgendfogml  Gg@o@dm@osby  dgosdomgdyamo  3mbgaolddol @M
obobm® 09 gl. 53 3mb@gJLEdo gobbm®ogmgdbymo swsdosbols g gdgdols
ddodg  oMmMgg39d0  3gmegsi  yoboboangds  Lobgandfogml  Liygg®gbyan
J9900909d50 S ‘dglododolow, >d O5M®39390m b 05 353'doMgdom
Lobgend{ogmgdls 3300853 0(353L 0d9bo@g@ol 300b3030 9i3bm
Lobgadfogmms ogdobioizoolysh.

4. @obggbs

sliggbols Lobom, ULobgedfogml ULygg@gbygmo Jdgogdol 3mb3gncosby
©05937dbgbdeyan >M299dgbEmob s 353doMgoom, 9bgs >00bodbml,  @md
5093960, Lgodl @o s@SLFmA 5J396¢90L byzgdgbodgdol  3mbignEosdo,
s@5Lfm@s©  doohbygl, @md  ssdosbol  Ypagdgdol  ddodg  woMEg939do0,
Omdmgdlboi  Lobgedfoxgmgdo  sbm®Eogmgdgb  Logyms®  Gg@odm@osby b

dgos@omgdygemo  3mbg@od@ol @Ml gEbm Lobgedfogml FgHodmmosby, @
Fomdmoagbgb  Lobgadfogml  Uyggmgbye  Jdgogdgdl  ©o  @Gmd o7
©5MM39390mob  ©o3o3doMgdom  Lobgadfogmgol  o@  gbokgdsm  0dybodgdo
93be Lobgedfogmms 0g@olrodioolysb.

19390960 9B0L  3mb3gnEosl  goshbos @sdwgbody sSL3gddo. >Gaydgbdo,
o3bo@gdl  @o, @M sSsdosbol yRagdgdol  3dodg oM®Z939d0 oG

Fomdmoagbgb  Lobgardfogml  ULyggagbyge  Jdgogdgdl, gy@obmds oty
U939M96039BH0L  dgmdg  SL3gdAL.  bygg@gbodgBol o3 oSb3gdBl  s@sgoms@o

96



dgbgds  Lobgendfogm  0d960@ g0l 3M0bE03msb  osds  ofgl.  dglodsdolsw,
s@5lfm@os  Lygg@gbodgdol o3  SL3gJHowsb  3odmdwobody,  03gbodgdob
30063030l Jobbgdolmgol Lygg@gbyemo Jdgwgdol dobss@lbol goblsbmg®s s
od ob3dgdBol Loggydggeanrbg 0dol 3B 30gds, OMA sesdosbols 9xaagdgdbols ddody
©5M0393900 o0  [o®Imopagbgb  Lobgemd{ogml  ULyggmgbyer  Jdgogdgdl s
Omd, Jgbododolbo@, o3 ©sM®Zg39dmob  d0dos@mgdomn  Lobgadfoxgmgdo  o@
Lodgygdammdgb 0dygbo@gdom gEbm bobgandfoxgmms ogdolooioolysh.

@53 dggbgods  bygg@gboBgdol 0d oSb3gd@gol, @mdgermopsb ¢dysgmo
20dm30boMgmdls 0d9bodgBol 3Gobodo, o3 ob3gdBol dobgogom swsdosbols
YR gdgools  ddodg  oMMgg3gdo  aoboboangds  Lobgedfogml  bygg®mgbye
J9gwgdgoe. dglsdodobop, oF oMM3E9390mob ©s30330Mgd0m, Lobgedfogmby
30390 gds 0d9bodgdol 3Mobiodols dmdgogds.

b390 960 Jdggdgdols  3mbEgnEos @  dgagmoms 03 3Go]@ogol
Rmbbg3 3o, OmIgeoi Log@msdm@olm bsds@msamdo swodosbols yxagdgdols

db0dgbgenmdols bOwols Lodsligbmo Lobgardfogmgddo 93565 3bgeno
s gy gdols  dobdognbg  gomo@dEgds s Go@3  dssdosbols R gdgdols
Lolodpgderme 039603 gdol 3Mobiodol dmJdgogdol gomamgdols dgbwywgsdo
aodmobo@gds. o3 Igbeyeggdl 5@  godmygggoom  039bo@gHol  3®obi030l
3Mb3g3Q Y @Y@0 (330 gds s Sdob gogas, SEsdosbol YR gdgdols 3dody
©5M0393900, OmImgdoi Lobgedfogmd Logyms®d Gg@odm@osby ob gEbm
Lobgardfogml B9OoBMO05by ‘dgoo@smgdeygeno 30bg@o@ol OAML
3obobm@dBogms,  3gemege3 33o0xgo30Megds  Lobgadfogml  bygg®gbye
Jggdgoe,  @mImmgdmsb  dododmgdsdoiz  Lobgedfogm  Lodpgdbenmdls
0d9b0@gBom gEbm Lobgadfogmms ogdolpoioolysh.

97



IV. 60®3sGogeo 0g@s@Jool om]@®obsby ©sxgdbgdnmo spsdosbols
9B gdgdol ©s5330L Lobs®pgdmme as8mmnJdgmo s®a9dgbdo

L. dgbogogmo

b5dOmdols  Fobodwgdodg  bofogmols  godpmgdbdo  gobbogoyanos
bo@ds@ogemo 0g®odJool ©mJB®obsby wogydbgdyemo sGadgbBo, GmIgeo
9Omgbyyao s Log@modm@olm Lalodo®mammgdol 3Gs]@ogodo Lobgedfogm
039608 9Hol  3M0bi3030L  (obosomdwgy ©o  swodosbols  gRegdgdol o0l

Lobodggdame  aodmmddgmmo gom-ghmo yggesby fo®mmo o309 gdoeo
S ,,150(3(*)(313;@015‘3606)0050“276 SO293gb@0 >@dmhbs.

bo@dsBoygemo  0g@edJool ©mJd®obsby  ©ogydbgdyamo oG dgb@Bo
Log@msdm@moliem s  gomgbyamo  Lobsds@mamgdols  3@s]@ogodo  @sdwgbody
Lobom ggbgegds. 3g@dme, opo [sdmygbgdagemos Lobgandfoxm o0dybo@g@ols
s  osdosbols  olgmo  ggegdgool YOm0 gOmIods@mgdols  3mb@ gl do,
Amamagdoiss: 1) jus cogens bon@dols bobosmols 3Jmby swsdosbols ygergdgdo; 2)
Lodo@mangd®ogo  ©oigol  Jdgwomo  Lodygoengdols  9gemgds; 3)  doygbgdoeo
bosbols  3md3gblsool  Jmmbmgbols  yxangds o 4)  Lobsdo@mambongols
dodo@mgols yxagde.

25bbmaswgdgmo  Lobom,  bm@dsGogmo  0g@s@Jools  mJB@obsby
©5x3dbgoymo 5™ 1dgbBo  ay@olbdmol, @md  Lobgedfoxml o  9bos
dogbodml  0dgboBgdo gEbm  Lobgemdfogml  og@olbeodioolash swsdosbols
YR gdgdols  ddody O5MM39390m5b 53530 gd0om, 30bsowsb, >y ydgb@ols
dobggom, sdom  Lobgardfogem 0dygbo@dgdol  3@obiodo  Fobsomdwgamdsdo
Jool 0g@o@Jogmoe aam dowse bo®dgomsb, 39Mdmw, jus cogens bo®dols
bobosmol  3Jmbg  s@odosbols  9g@gdgdmeb s og@gmgg 53 PR gdgdols
9bOYbggergmgzolbmgol 35b399mgbogo >adosbols obgom YR 9gdgomsb,
AOMamOgo03es: bLado@mergd@ogo ©s3gol Jdgomo Lodygsagdols, doygbgdaeo
bosbols  3md3gbloiool  dmmbmgbols  ©o  Lobsdo®omembmgol  dods@mgols
YR gdgdo. gl gRmgdgdbo  oMAdgbHgool  dobggom,  Lodygdamdgb
93005890 oy@owoymo  dsgnom  Lobgand{ogm  039bo@gdHol  3MobEodomsb
dodo®m gdoom.

bo@ds@oygamo  0g@s@Jool  @mJBMobsby  woxgydbgdbymo  s@yydgb@ols
Lodo@mean gd®ogo sbsgnobobmgols Y30 gdgE0s 2oblo 3o gdge s
>00bodbml, M3 ol gydebmds ®m@ 3G9byd3zost. LYm@go  smbodbyano
309b9d330900L  gxaobgdgool  Loxyydggenbg  dgbodemgdgemos  ao39m@gls
sliggbgdo bey@dsGogeno 0965@ Jools om]BM0bsby ©05539dbgdyano
502993960l oMM gd g mdslimsb ws3ogdo®gdom.

?’® Bianchi A., Denying State Immunity to Violators of Human Rights, 46 Austrian Journal of Public and

International Law, 195, 1994, 219.

98



NOPBALTIYS 3003900 309byd3i00ls dobggom, Lobgend{ogm
039b0@gHolL  3M0obEodo s  swsdosbols  bgdmo  domomgdygmo YR gdgdo
Foddmoagbgb  9@mog@mesdo@olido@gdoyan,  jo@oboy®  LodoGmagddog
beo@dgdb.

dgm®g 3M9byd3zool Jobgogom, Log@msdm@olm Lsdos@momdo sOlgdmdls
bo@ds@oygeo 0g@e@Jos o o3 0g@edJosTdo swsdosbols gRagdgdol wozgol
bgggdmdo  dmddgoo  jus  cogens  bm@dgbdo,  sa®gmgg o3 bem@dgdols
9bO9bgge bogmags 25b39mgbogno >sdosbols olgmo YR 46900,
OM0@960(355: Lodos@mengdMogo o330l Jdgomo Lasdygomgdols, doygbgdyeno
bosbols  3md3gbloiool  dmmbmgbols  ©s  Lobodo®mermlbmgol  dods@mgols
YR gdgo0, Lo®ygdamdgb ¢30@s@gbo  oyg@ooygeo  dogrom  Lobgerdfogm
039b0®gBol 3M0bz03msb Jods@mgdom.

0930 bgdmm  Jomomgdygmo  369byd330go0l  Lolfmogl  gdgas®gdgo
dogohbggm, dgodangds dg0ddbols olgmo dmsdgdwoggds, @md bom@ds@ogeo
0905 Jools WM JB@0bsby ©o3ydbgdygmo s dgbBo  a3mogobmdls  Mgom @
Lodo@mnengd®og d9Jobobal 0d9bodgBol 3MobiEodol dmJdgwgdol @sbisdenggsw,
doo dm@ol, ssdosbol g gdgdols olgmo ddody oMmggg9d0l 3mbGHgJLEdog,
Omdggdoi  Lobgedfoxgmd  Loggme®  Fg@odm@osby  ob  dgos@omgdbyano
3MbgoJBol  aml gabm  Lobgadfoxgml  @g@0fm@osby aobsbm@zogas.
09d3o, bogdo@obos  309byd309d0l Lol{m@ol dgdm§dgds dmbogl, GmI gl
bgps30®ygeo ‘doodgkoogn gds >M9dgb@ols domgdgamdslinsb

©05353'd0Mgo0m Jo@fgmwagds s 5Ma9dgb@Go sdox gMgdEmdsl oM ogl.

bgdmm Jdgamols bosmgmlogmesm, 930Gggegl gmgemobs, 9bos smobodbmls,
OIN! bodg36096G™ 0@ 9gO5@ YO>I S5O LgdmdlLs SO5YOMY GO MZobo
©5dM30 oY gds  Log@modm@mbo  Lads@manols  bo@doms  og@sdJools
Logombmob  ©ogo83dodgdom. gl 3o doygmomgdls 0dobg, @md  dgbgoygangds,
00nJol  ssdosbol g gdgdbo  ymggmmgol Lodggdemdgb  9306s5@9lmdom
Lobgend(oggem 03960@gBHolL 3M0b303msb d0ds@mgdom, bsgmgdoe Lo®{dgbme.
390dmE, s@lgdmdl Inbsb@gods, @M LogBmsdm@olm Lsds@mogdo Log@mm
s@olfm@os  bemddodogmo  0gBs@ ool s@Lgdmdsby by gmmds. 277 as@os
sdobs, 5@Lgdmdl olgmo dobob®gdsiE, GM3  LogOmsdm@obm  Lods@msgendo,
doOmogos, 5OLYoMmOl  bm@dsGoygmo  0gBs@Jos, dog@sd gl 0g@s®Jos oG
9Y4O©bmds  jus cogens beo®dgdls S od 93565L3bge bo@domos
9bOYbggebogmgse  aobigmgboan  ssdosbol yRegdgdl. obg, dopsmomsg,
semgdbodg  (gal, @md Log@msdm@olem  Lodos@mog@o bm@dsms  og@dsdJos
sbobogl ,,9b60390bogny@o, g.0. Logmggemome  smos®gdyeo  360dgbgermdols,
bo@dgdols o  @mgemy®d . . . ©mbgby  dgJdbogro  be@dgdols
DGON0JOMEsJ3990gdoMgdol 28 5ol Lbogydggerby  osmgdlody  oyo@0dgdls
Log®Omsdm@ole  bado@meols  bo@dsms  0g@s@Josl, @mdaol  Lomsggdo

"7 Shelton D., Normative Hierarchy in International Law, 100 The American Journal of International Law 291,

2006.
278 Anekcunpge /1., Mecmo u Ponbe MmnepamusHeix Hopm e Cucmeme MexcdyHapooHozo [pasa, 16-17 (ob.
Graefrath B. (Ed.), Probleme des Vélkerrechts (Berlin: Akademie-Verlag, 1985).

99



d05b® 9ol Log@msdem@olim Lodo®omeols »3MbLA0RYE0Y®* 279
dbodgbgamdols dJoGomo  3M0b30390L,  @MIgemopsb  yggews,  dolo
Fg50Lgdom, 5@ [o@dmowagbls jus cogens bm@dgdl.280

bod@mdols  Jmgdyger  bofoendo hggh o@ ghgdwgbom 03  Lsgombgdols
dglfoganoby — dodmasi s@OLgdmdl m9 o@s mobsdg®mmgg LogOmsdm@molm
Lods®mogndo bo@ds@oygeno 0g@s@Jos ©s my 5@LYdmdl, Lodagoemmdgb oy
5M> 53 0gModJosdo jus cogens be@dgdo o 53 bm®Igdol YbOYbggerogmeasw
3ob3gmgboeno  ssdosbols gRegdgdo  Y3o@s@gbo og@ooygeo dosgnom  Lbgs
be®dgdmeb  dgosdgdom. s@bodbymmo  Logombgdo dognosh 3@mdegdydo o
Joygemdomos,  dmombmggh  @odmygzogdge  ggeggel o, ofgob
20dmdobody, o] dom Logobagdm yydoegds 5@ gmndmdsm, domydgdgl, GmI
beo@doBoygano 09Ms@Jools M JB®0bsby 05x37dbgbdbyano >M993dgb@ols
Lods®mangd@ogo  gaolgos  dgbodangdgemos  bm@dsGoygmo  og®odJools
bogomboli aobboangols ao@gdy(s.

bo@dsBoygemo  0g@s@Jool  oGagmog  sOLgdP@o  Fobss@dogamd®ogo
dgbgogegdgdo 5@ oMol gOmOghmo o  Yz9esbg  dJmogsdo  dobgbo,
Amdemols  godmiz  bo®ds@ogmo  0g@s@Jool  wmB®obsby  oxndbgdyao
>09d9bGo dgodangds hsomgogml yodmybo@gao®a swsdosbols gxagdgdols
obgom 3dody @oM®39390msb Jodo@mgdsTdo 0dyboGgBol 3G0bi3odols Jmdgwgdols
aolobgo@@oa gdans, OMAmgdoi Lobgedfogmd Lsggms®d Fg@odm@osbyg ob
‘dgos@omgdygmo  jmbgmod@ol Ml  gebm  Lobgadfogml  Ggdodm@osby
aobosbm@ogms. o3 5@y 9dgb@msb ws3o3doMgbom yzgmsby oo 3GOMdangds
doamdos®gmdl  0d5To,  @mI  domomgdymo  oMm®ag3900L  3mb@gJLE do
Lobgardfogem  0d9bodgdol  3M0bEodls ©s  sesdosboll  bgdmembodbye
YR gdgol  dm@ol  bm@ds@ogemo  gmbgaoddo  Loghmmo  o5@  s@Lgdmdl;
306x8@odBol  sMe@lgdmds 3o bogydggendogg bm@ds@Goygmo  ogdedJools
Om]BM0obsby  oxndbgdymo oM xdgb@dol  dEeMmdsby  doymomgdl s
Log@msdm@olm  Lsdo@msado  bo@doms o0gdodJools 3@mdengdols dgdwgymdo
3350930L Loko@mgdsl aodm@oibagl.

Omam®O3  bgdmon  s@obodbs, Lobgadfognem 0dygbo@gBol 3@obiodbs ©o
osdosbols  grangdgdl  dm@ols  bo@ds@oymo  gmbgmoddol  s@lgdmds
Foddmoagbls  bo@ds@Goygeo  0g@s@Jool  ©mJ®oboby  ©ogyydbgdayeo
SO93dgb@ols 9JOM-9O ! dJoGomoE 309byd3;osl, Omdgools 5099933
50939630l dogamo Lsds®mengd®ogo 3mblE®ydicos, Gmdgmoi yueolbdmdls
0905 Jogamo  YBOm  sdsgno  bo@dol  (Lobgedfogm  0dybodgdol
3M0b3030L)  dmJdgrgdols  obgo@@ogdsl  0g@s@Joymo  R@M  Joogro
bo®dol  (sodosbol  yRa@gdgdol) bodxbg, 0dlbbgdggs. Loddg 0dsTdos, @m3
0905 Joygemo  YR®Om  Jowomds  bm®Mdsd  Jggdwamdo  bem@ds  dgodengds
3oobgo@®oml  dbmme 03 dgdmbgggedo, 0y J3gdoamdo bem®ds dJmwols

279

semgdbodg ., wobsdgemmgy  bosgGms dmmolber  bods@mmsaro  (mbdognobo:  Logsdmdgdenm
Lobano ,,0bmgsios”, 2008), 6-7.

280 plexidze L., Legal Nature of Jus Cogens in Contemporary International Law, 252-253, 260, ob. LJmgnom
171.

100



Jobmsb gmeobosTo. my Jgdoamdo bm@mds @ gfobsomdmgagds bgdwamdls ob
09  bgdpamdo  bem@ds  Loghome o o@OLgdmdl,  dsdob,  @bopos gl
935boligbgemo  gg@ogome®d  gm@gd@oggdl gg®  dgo@ebl  J3gdwamdo bm@dol
dmJdgogdsdo.  dglodsdobow, oy  Lobgandfoxm  0dgbo@g@ols  3@obiodo
Fobos@dwgaymdsdo o@ dJmwols sesdosbol 9xmgdgdbmasb, MM gdlss jus cogens
bo®dgdols  Lobgy  ofgom, s o3 obgm  PR@gdgdmsb,  @mam@gbdoos
Lods®mengd®ogo  o3g0l  Jdgomo  Lodygsagdol,  3md3gblscools  dowgdols
dombmgbols s bobsdo@mambmgol dods@mngols guagdgdo, s@sLFm@os 0dols
330390, OmI 039boRgBol 300bizodol, AmamAE 0gGs@ Jogmen Jg9dwymdo
bo®dol, ImJdgogds godmodoibgds oesdosbols sbsbgangdyamo g gdgdols,
OMamO3  0g@s@Jogmo  YROm  dowom  Laggbydby dpamdo  be®dgdols,
dmJdgogdol dgogao.

653 Aol dmzgdgeo boFogols oy gddo dmsogodo oJ3gbdo ggmwgds
LYmoge  0dol hggbgoobyg, @md Lobgandfoxm 0dygbo@g@ols 3@obiodls  ©o
505d0ob0l bgdmm domomgdye R gdgdl dm@ol beo@dsGoygao 3mbgerol@o
o0 5@Lgdmdl. 39@dme, 32 msogo dobboe obobogl 0dol o yglE@oMmgdsl, G™I
Lobgand(oggem  039b0o@gHol  3M0b3odo s  sesdosbols YR gdgdol  ws3gols
bggg@mdo dmJdgeoo jus cogens bm®dgdbo  Joboo@lmdMogo sdlm@ @@
3oblbgoggdyao bm@dgdos, @mIamgdlisi dgbgdoll TgdGoagdo Lsghomme o6
aoohbosm, o @md, gbodsdolo, dom  dm@ol bm@dsGoygmo  jmbxgeodo
Log@mme asdmo®oibgds; 33 mogo gdwgbgds Lobgemdfogm 0dybodg@ols ©o
Jdgwomo  ©sigol dmmbmgbols B gdol YO0 gO®MI0dsOmgdsl. 53 mogdo
993930090  0dol  hggbgdsl, @md Lobgedfogm 0dgbodgdol  3mbdgdl@do,
Amdgemoi  bobgandfogml  gbokgds ¢iEbm  Lobgedfogml og@olbeodioolysb
ssdosbols  9gangdgdol  olge  3dodg  oMM3ggg9dmab s 3egdoMgdom,
AmIemgdoi 36 Logygms®  Gg@odmeosby sb dgoodswgdymmo  gmbgeold@ol
OAmlL  gabm  Lobgedfogml Fg@o@m@osby aobsbm®Eogas, Loghomme @
s@lgdmdl  Jdgomo ogol dmmbmgbols ygagds s @md, dglodsdolbsw,
Lobgan{doggm  0d9bo@gdol  3@0bigodls o  Jdgoomo  ©szgol  dmmbmgbols
9B gbdgdl do@ols bo@Is@oymo gmbgemolddo Loghmme 396 0s@ligdgdl; 34
0530  gmdmds  Lobgerd{ogem  0dgbodgdols s  3md3gblsiool  domgdols
YR gdol YO0 gOmdodomgdol  Logombl; 9@ bybEowe, o3 ULsgombols
QoM@ gddo gyudopmagds dobgoengds Lobgerdfogm o0dygbodgdobs s {odgools
o530 dogngols  dglobgd  gmbggbiool  dg-14(1)  Iygbemowsb  godmdpobody
3M3396Lsool  dmmbmgbols g gdol YO0 gOMI0doMmmngdoby.  [odgdols
o53Mdogngols  dglobgd  gmbggbiools  3g-14(1)  Iybenosb  2odmdpobsmy
3033g6Lo00L  dmmbmgbol g gdsby (s s> bmpswse  3md3gblsiools
dombmgbols YR 9d5bg) 49@0omgdols ‘dghgdgdo bogds 0dols
3omgo@ol{obgdom, O®d Lobsdo@menm 3@s]Bogodo bo@ds@oygeo 0g@odJools
m]BO0bsby  oxydbgdymo oG YdgbGo  agbgrgds Lfmege  Lobgedfogm
039603 9Bobs s dg-14(1) Igbarowsb godmdwobodyg 3033gbLoiool dmmbmgbols
9B gdol YO0 gOHmndodo@mgdols  3mb@gJlEdo. o8 dgdmbgggzedoi  bsIOMIo
Fo®dmohgbl, @m3d  o0dygbodgdo, @mdgeoi  bobgedfogml  Log@msdmmobm
dogn0m >Esdosbols gRagdgdol 3dodg WoM®3939dmseb ©sgogdodgdom gbodgds,
3odm@oibogl  3md3gblsigools dmmbmgbol g gdsl s dglodsdobow, dom

101



dodol  bo@Is@oyga  gmbgaod@ol  s@OLgdmdsl. sdmeEml, 35 msgdo
bohggbgdos, MM ssdosbol YR gdgdol ddodg oM®39390msb dodo@mgdsdo
Lobgandfogmbmgols  bog@msdm@olm  Lodo®maol  dogrom  dobodgdoeo
09960 gBol 3mbBgJl@do Lobodo@mammbomgol dodo@mgol yxa@gds Log@mmo
o0 5@Lgomdl, @0l a0dmi  bo@dsGoymo  3mbgmold@o  Lobgedfogm
039608 9GH0L 3@0biodlbs s Lobsdo®menmlbmgol dodo@mgol B gdsls dm@ols

o0 oG ydwgds.

Lobgandfoggem  0dygbodgdol  3@0bEodls ©@o  swodosbol  bgdmm
slobgagdyga 9u@gdgdl dm@ol bo®ds@oygmo jmbgemoddol sOo@mligdbmdols
Fo®dmhgboor  b5dO™Aol  [obodwgdodg  bofoamols  godaangddo  39mogds
sliggbs,  @mI bo@Is@oyao  0g@s@Jool  ©mJB®obsby  oxydbgdyeo
5O 9dgbBo oMol 3mb3g3@ oy  oMsLfmeo s  gg®  Lmogsbmdl
55d0sbols B gdgdols WoMmgggol Igogase Wsbs@smgdbym 3o@mgdls Jdgwom
d9d560b3L  gOmo  Lobgandfogml  Lobsds@merm@o  dgm@ol  Foboomdwogy
LodmJogoodm @ogols LoFo®dmgdas.

2. bm@dsBonmo  0gBsdJool  mJ@Hobsby  ©sxnydbgdgmo sty ndgb@o
50530560l Yumgdgdol ©s3gol LygdmTo ImJdgoo jus cogens bm®dgdols o
Lobgardfogm 0d9gbodg@ol 3®0b3odol gOHmogHhmdodsamgdols globgd

65dO Aol Fobodwgdodyg bofogols godaamgddo yobbogayaos s@9dgbdo,
AmIgemoi  bo@ds@oygmo 0g@s@Jool ©mBHobsby woydhbmdom oMbl
©oobodgmml, @md  Lobgand(ogml o6 ¢bops dogbodml 0dgbodgdo gEbm
Lobgandfogml  og@olbeodioolysb 0d  dgdmbgggedo, o9y Lobgadfogmd
55dosbols  gR@gdgdol  wogol  bygdmdo dmddgwo jus cogens be@dgdo
©OOOOMFOS.

Lbogyg@omgdms,  Gmd  Log®msdm@olbem  Lods@mgool  Lodgibog®m
0B gOs@YMS>Tdo  s@OLgdbmdl dmbobdgds, M jus cogens bm®@Igool, 0dsgg
0d3g@s@ogeo  bo@dgool, dmJdgogds  od  LEomegds  Lag®msdm@olie
Lobgandg 3@ e gdem  Lodo@menols Lgg@ml, @mdwmols FoomToi Fo@dmodgs jus
cogens bem®dgdols 3mb3gnGos o MM domo godmygbgds bbgs 3mbdgJl@do s@
5@l Jo@mgdemo.28!

Log@msdm@olm  Lbobgendgg@gagdm  Lodo@menols dgbobgd  ggbols 1969
Jeool 3mbggbzools d9-53 Iygbanols dobgogom, Log@msdm@olem Lsds@manols jus
cogens bm®ds  5@0lL  bm®ds, OMIg@oi  FowgdyP@os S SM0SMJOYE0S

%1 Tams C., Enforcing Obligations Erga Omnes in International Law (New York: Cambridge University Press,

2005), 143. LoFobosswdgam dmlob®gdolbmgols ob. Bianchi A.,, Human Rights and the Magic of Jus
Cogens, 19 The European Journal of International Law 491, 2008, 496.

102



Lobgerdfogmms  Log@Omsdm@olm  mobsdgamd®mdols  dog®d  dmeosbmdsdo,
Oma®O3  bo@ds, @mdgolasboi aowobggges ©oydggdgmos s GMAgEo
‘dgodangds dgoigoemlb dbm@me bmgswo Lsg@hmsdm@olem Lodos®maol 5dsgg
bolosmols dmdpggbm 6m@Jom.282 030l Loggydggerby, @I jus cogens bo@ddols
30639830 [omdmowagbls Log@msdm@olm  bobgandgzdygagdbm  Lods@mearols
30039dmb, gosmodegds Fmbab@gds, GmI 3mbi3gd3@yseydom os@sLfm@os jus
cogens bo®dgdols 3odb®og 5M039390by Ibx geomds o >d
sMM393900Lmgol  2oM3399m@o  Lodo®magd®ogo  dggygdol s 3ogdodgds,
306500056, OIQPNUIOTE Log@msdm@olie Lobgendg 309 gdm Lodo@manols
35093MM0s, jus cogens bem@dgdo 25d0bbymos dbmame Lsodobm, G®I o6
57935l Log@msdm@olm  Lodo@menols  bydogdBgol  dm@ols  s@bodbyano
bea@dgdol aowobgggom bgandgz® g gdgdols ggoggabo.zw dbgogbo dgbgoyemgds
Fgodangds  0gml  ©ogols  Logobo. 28 8og@sd, @mpm@  bgdmo  s@obodbo,
bodOmdo  yggms  Lowogm  Logombl  s@odosbol  ¢gggdgdol  ©obsiEogew
aodmmJdgao oM dgbBgooll  Lobodpgdbmme  (y39HL  ©@o  Gro@mmdl
3oobsE0obml, sJgm my oMo 5@ 1dgbR ol Mo0dg LodoGmengd®ogo ba@ggbo,
AmIgenoi 300Fdobpow asdm@oibogl dom do@mgdyamdsl.

b9690@0g350 ©s0ldol gombgs — o3l my o®s bm@BsGoygmo 0g@s@ Jools
OmJBM0boby ©oxndbgd g sHandgbdl, GmIgemoi [odmygbgdaeos swsdosbols
9B g69d0l o330l LyggdmTo dmdgoo jus cogens bom@dols 3mbd gl do, Go0dy
Lbodo@mangd®ogo  bodggbo,  Gmdaol  20dmE oMy 9dgbdo  dgodengds
hoomgosgml  sobmey@dyds oMo ddgwoms  Lsodobme,  Gmd  doliby
34OEbMdom  5sdosbol B gdgool woMm®ggzol Yggyom  Wsbo@Mogrgdeyan
300l dggdaml  bodmogosdm  Lo@dbhganol  (odpagbs gomo  Lobgadfogml
Lobodo@memdo dgm@g Lobgedfogml (obssmdwgy o3 93065L3bgemols dog®
Loggmo®  39m0@dmeosbg  ob  Losdbgodm  jmbgemoddol  ©odml  gibm
Lobgand(oggml  Bg@o@m@osby  swesdosbols  ¢ggnegdgdol  ddodg  oG®ggz0m
309399 bosbmsob s ogdoMgdbom?

aobloboanggano 5@ 9d9bB0  98Ydbgds  Log@msdm@olmbisds®mengd®og
bo@doms  0g@s@Jools 03 3mbignEosl, @mdmol  dobgogomsz  jus cogens
beo®dgdo Lo goermdgh  930®s@glo  oyg@ooygmo  dsgnom  yggeos  bbge
be®dgdmsb, doo dm@ol, Lobgandfogm 0dybodg@ol 3M0bEodmsb dods@mgdom.
50bodbyeo 0g@s@Joyeo LG YA YO0l bogydggabyg sGadgbdo sEbowgdl,
@md  Lobgandfoxm  0dgbo@g@ols  3Gob3odol, Goym®E  9BO®M  ©sdsan
09050 Joygen  Logggby®d by doamdo bm®dol, dmJdgogds 390 OIS
0905 Jogemo  YuGm  dswogno jus cogens bo@dol sMmgggol  dggygdby.

2

82 306396006 BgLEo byedolsFgomdos aog@ml by dgzmyagdgdol gangd@@mbyen dsbsdo:
http://treaties.un.org

283 dsg., ob. Anekcuase J1.A., Hekomopesie Bonpocsi Teopuu MexdyHapodHozo pasa: UmnepamusHsie
Hopmei. Tounucu, UspgaHune Téunmncckoro YHmeepcuteTa, 1982).

284 dog)., Log@msdem@obie s@sdo@Mm @ bmdogdo J9ggdg00Lmgols bobgandfogmms
3obgbolidggoamdol Jglobgd Fgbargdol 3GmgdHo 0mgomolfobgdl 033g@odoye bm®dgdols
oMmgggol dglodargdermdsls (ob. Crawford J., The International Law Commission’s Articles on State
Responsibility: Introduction, Text and Commentaries 245-253, ob. Ljmerom 144).

103



Jggaoe,  oMa9dgbRol  dobgogom,  Lobgedfoxm, @mdgmoi  o®M®gg3L
505d0obol B gdgdol wosigol bygdmTdo dmddge jus cogens bm@®Igdl, o@
9JG9g>  Lobgedfogm  3@0bizodol  woigol  Jg99. dgBoE, o3 oGadgbBol
dobgogom, o> dbo@mme 0d  bobgedfogml o6  dgygdaos  0dygbodgdols
dombmgbs,  @mdgeedsi  jus  cogens  bom@ds  @oo®MEgos,  sModge  0d
Lobgandfogmbsi,  Gmdmols  Lobsds@memdoi  bodmdogsdm  Lodhgaos
Fotpagbogno, @ dgydenos jus cogens bem@dgdols wodmgggo Lobgandfogmlngol
039603 9GH0l dobokgds.

@53 gbo  M56d0dggdgmos Fo®dmagboeno s@a9dgb@o? 9bos gmdzom
0y 5@ ibm bobgandfoxmgdl, Gmdmgdboi sM039396 swsdosbols gragdgdols
©5330L bgyg®mdo dmJdge jus cogens bo®Igol, go®o 0dygbo@g@ols dobodgdoby
03 boggydggenbg, OmI Loghmsdm@olem Lodos®maol bm@dsms 0g®o@Josdo jus
cogens bm®Igdl  gbokgoom  P30®s@Bglo  oyg@owoymo  dogms  Lobgad{ogm
099b0BgBol 3Mm0bE03msb dgos@mgdom?

NOPBALT IS Lodo@mangddog Sbogobodwy 2obbm@ 3090 9bdwyg
dobobdgfmboenos  dodmgobogrmo  Lobsds@menm  3@s]Bogs,  @mdgendoc
33bgegds  aobloboanggano  s®adgbBo. os@Lsbodbogos, MmI o3 oM dgbd by
bdodo  o3gmomgdgh  Log@msdm@olbm s  gemgbyamo  Lalodo®mamgdols
305]Bogodo.  Sly,  dogomomo, gl odaydgbdo  [odmygbgdym  odbs

3°90m05bgdyyao  Ladgxnml  Lobsds@mnmmgdbdo  Loddggdby —  Al-Adsani .
Government of Kuwait and Others s Jones v. Saudi Arabia, — ©o >©5305600
YR gdoms  9ggem3yeo  LbobosdoGmaml  (dgdpamddo —  gg@m3ygeno

Lobodo@manm) dmbods®@merggdols dog®d Lodgbg — Al-Adsaniv. United Kingdom.

bogddgdo — Al-Adsani v. Government of Kuwait and Others — dclo@hgarg —
3090005bgdygao  Lodggmbs ©s  Juggomols dmfoemsdg — o@bowgdes, @md
Jn3g0mols badggem myxsbol Fgg@ol @ogsgngdom ol ggobmbme ©os35@G0dd gl
©o ofodgls Jaggomols A9O0FHMO05by J39960l Lobgarolyga gdm
LEA® 9B YOgd0L  [o@dmdowa gbengdds. dM0@sbgmdo sddbgdols dgdgy 356
‘dgo@obs  Lodhgao  Jyggomols Foboswdpgy s ombmgws dobmgols 3356mbm
©535G0dMgdoms s  [sdgdom, oxadgmgg @mbombdo  sd®Ybgdol  dgdwgy
Jnggomols  Jmog®mdolbash  LobEgdsdymo  Iygdsdol  Jgogae  dobmgols
3094969090 gobogn@o s In@omuy@o bosbol 56sb@on@gdsl.?8  Juggomols
039603 9@0b Logombmsb ©5353doMgdom, dolo®bgang S dolo
Fo®dmdowygbgamo  s@bodbogebgb, ®md  Jyggomds dmbsdhgaol  [odgbom
soM®g0s  Log@msdm@oliem Lsds@meanols jus cogens bm@ds, Gmdganlsi, dobo
09000 dogoEsb godmdobo®yg, dgydmos gosfmbml Log@msdm@molm
Lodo@menols gggers bbgs beo@ds, doo do@ol, Logmggmmsmo  smos®gdaeo
Lobgadfoggm  0396odgdol  3@0biodo. 28 Jolodhgaols  gobibswgdom,
30900056gdygao  bodggnml 1978 (ol sJ@o, Gmdmomsi byeddmgsbymmmdgb
3590 m05bgbyen0 Lodgmls Lobodo@manmgdo 93bm Lobgend{ogmgdols

8 Al-Adsani v. Government of Kuwait and Others, 536, ob. Ljmanom 5.

286
0Jgg, 541.

104



039603 9@ 0l Lsgombols aobboangolisls, 9bgs 2063 gdyeoym
Log@msdm@olie Lads@menols deovmbmgbgdols aomgogolifobgbom ©d
3090005bgdygao  bsdggnml  Lobsds@merem  oyg@doboldiEoobash  Jyggoml o6
«16os J0bokgdmes sdiog0 099603 9H0.287

boddgbg — Jones v. Saudi Arabia — 3o9@m05bgdbyao bodgxnml dmdsas]qd
‘dgodobs  Logool  o@sdgmolbs s dolbo mxgogos@y®o ool Fobssmdwgy
Lbodmdomodm  Ladhgemo  a0g®@0m00bgdyemo  Lbodgxnml  Lobsds@meanmdo. 288
dobo®@bgang 5dF303gd©s, MM3 ol Logols s@sdg9mols MmBoosy@ds 0@
boygools  o@06gmol  Fg@odm@osby  ofsds.  aog@mosbgdygero  Lodggmb
Lobodo@mamdo  bodhgeool  (odwagboon  dmbodhgarg  ombmgos  dobogols
(o8900L  Vgogaore  doygbgdamo  bosbols  obsbwon@gdsl. 2 Jmlomdbgmy
Logygmodo  Lbadhgaol  ©slsdggdbmdols  @obobodygmgdmsw  sibopgdes, @mI
Jogdgee Loddgby Logool o@s6gml s dob mgogoseyg® 3oL [Fodgdol
530 doggols 30063030l WsMM3ggoLmsb ©o3e3doMmgdom 5@ ooges 0dybodgdo
3°900056gbygao  Lsdgxnml  0ydoleodioolysh, gobsowsh §sdgools oz@dogngs,
Amama ;3 boghmsdm@olem  jus  cogens bm@ds, Lodggdamdls  g3ods@glio
09@0Eoyeo  dognom  gggees  bm@dsbmsb,  dom  dm@ol  Lobgerdfogm
039b0@9HoL 3M0b03msb, '33;90(4)3600).290

25bLo3gm@gdgen smbodgbsls 0dLoby@gdl ol @odBo, GmI yoblsbognggen
50293964 L 9yO©bmdosb s@s dbmame Jmbodhgaggdo bogyms® Lodhgengddo,
>Modg  Jmbododmanggdoi  Logygmo®d  goesfyggdoergdgddo. dspsaomolmgols
‘dgodengds  @olobgabgb  gg@m3yeo  Lolods@meml  dmlsds@menggdo:
Ombsgobo, goxgaodo, gogrdsdg@o, JobEs, gooGo  dodgRm, goxoho ©o
09350000, OmImgdoi Loddgbg — Al-Adsani v. United Kingdom — & dg996mobgb
9d@ogemglbmdol Jog@d dowgdym assfYg9B0mgosl s @mImgddsi Logygme®
3oblbgoggdya sb®To be@ds@Goymo 0g@s@Jools M JB®obsby woydbmdom
o>mbodbgl, @m3d jus cogens bm®dgdoll  oMWZg390msb  dods@mgdom o6
3039©gds  0d96o@g@Bol  3M0bigodol dmJdgogds, gobsowsb, Lobsds@mermls
‘dgbgoygagdom, jus cogens bo@®dgoo Lodygdamdgb 330053 glo o0g@oosao
dogrom Lobgand{oggem 0dybodg@ol 3®0biEo3msb 8080(4)0036000.291

LoJdgbosb — Al-Adsani v. United Kingdom — (s 353do®gdom dmgengo 9bos
00 3oL, Omd Lodhgero gg@m3ge Lobsdo@mammdo gog@mosbgdyao Lodgymlb
Foboswdwgy Fodagboan obs dol dgdwgy, @o3 gog@mosbgdbyao Lodgamlb

287 Al-Adsani v. Government of Kuwait and Others, 541-542, ob. Ljmenom 51.

Jones v. Saudi Arabia, 631, ob. jogom 5L

0J30-

20 0ds9, 714-715.

Y Al-Adsani v. United Kingdom, Dissenting Opinion of Judges Rozakis and Caflisch, joined by Judges
Wildhaber, Costa, Cabral Barreto and Vajic, 49-51; 3mbsdo®maggdo gg@eo d@sgm ©s @e30009bo
obyggg o Vg990mebgb 9ddsgmglmdol dog® domgdya yosTyzgdomgosl, mydzs Logymsmo
3oULbgoggdagmo sb@ol  slodygmgdsdo dom  godmoygbgl  Lodo@magd®ogo ©oigol  Jdgmomo
Lodgogmgdol  ggagdbols ©s bobgandfoxnm 0dygbodgdol  3@MobiEodol  g@moghmdodsmgdols

30639 o [odmygbgdygmo  bo@dsGoymo  0g@s®Jools ©OmJdHobsby  oyydbgdymo
20393960, A®Igols gbobgdsi Logds®os b ™ol Fobsdwgds®yg megol 3g-3 Jggmegdo.

288
289

105



Lobodo@mamgdds Lobgand{ogm 039bo@gdol 3M0biodol Logydgger by go®o
gobegl  Jnbs@bgangl  Jyg90dol  Fobsowdpgy  Fodwagboao  LodmJognsJm
Lo@hganols  aobboangsby.  gog@mosbgdyamo  Lsdgxnmlb  Lobsds@meanmgdds,
homgomgls @o, ®m®3 dInizgdye boddgbyg Juggomo Lodygdemdos 0dybo@gdom
2090005690990 bodgymlb  o0ygdolpoioolysb, @ asboboemgl oMy gbogno
Lbo@bhgero, @oll  dgdpgasi  dobodhgargd  dododms  sesdosbols  gxegdsms
930m39e  Lolbodos@meml s dmombmgs 0dol o qbs, @osd®gos ™y 5@
309000560y ds bodgeymd Jyggomolbmgols 0dygbo@g@ols dobodgdom gg@mm3gea
30639600l 8g-3  ((odgdols  o3@dogngs), 3g-13  (Lododmengd@®ogo o330l

J3gomo  Lodygoamgdols yYRagds) Igbangdom s 0LO Yoo  gogrgda gdgdo
> o53Mgmgg dg-6(1) Igbgom go@sbGo@gdbyao Lobsds@membongols dods@mgols

AP oo

Jogdger  boddgbg  dJmbods@merggdbo o6  ©@ogmobbdbgh  dmlbos@bgerols
33039050, ©“md 2090 m05bgdeyyends Lodgyma {39600 35JBgomsb
©s353doMgdom  Jyggomolmgols 0dybodgdol dobodgdom wos®mgos 3mbggbizool
d9-3 dygbano (Fodgdols sg@dogngs) s dg-13 dgbeno (Lodo@mengd@ogo o330l
Jgwomo  Lodygoagdols  gxangdos); 293 53s5L;mob, 9d300gbmoésdo  Iymayds
Jobodo@menggdds go0bos®gl dmbadhgaols 3mboos, GmA jus cogens beo®dgdols
©5MM39390mob  Jodo@mgdsdo  Lobgedfoxgmby  0dygbo@gdol  ao3® 9 gds
Fo®dmowygbos  Lobodo@menmlbmgol  dods@mgols  gaagdol  ©o®®gggsl.
Jobodo@manggdds homgosagl, Gmd dImnEgdyer dgdmbgggsdo Jyggomo, Gmam@3
jus  cogens boo@doll  ©od®mggzo  Lobgedfogm, o6 Lo®a gogmmdes
Log@msdm@olm bsds@maols dosgpom 03960 gB0n 2og@mosbgdygmo Lodgamls
09@0lbeodioolygsb s  @md,  gbodsdolo@,  aog@mosbgdygeds  Lodgeymd
Juggomobogols 03960390l dobodgdom ‘d99J36s dolo@bgergls
Lodo@mean gd®ogo b5@09M0 Lobosdo@mambongols dodo®mgols YR gdols
20blobm@ (309 gdm o. 2%

0d Logombol gobdo@Bgdolol, 09y Go@md o6 Lodpgoemmdos  Jyggomo,
Amam@ 3 jus cogens bem@dgdol sddmgggo Lobgedfogm, 0dybodgdomn gibm
Lobgardfogem  og@obrodizoobysh,  dmbsdo®manggdds  smbodbgl,  Gm3
039608 9H0lL  3M0bE030, [obosswdogamdsdo dmwol s 0g@s@dJoygma 9BO™
doogn, jus cogens beo@dslmsb, gg® [o®dmdmdls jus cogens bom@®dol wsdG™3930
Lobgerdfoggmbmgol 39053056 Lodo@meangddog ‘dg©9a900. 39Mdm,
dobodo@menggods: AmMDbsgolds, Jog@odds, gogdsdg®ds, gmbESd, Jod®og
d5MgBmd s  goxohds Loghomm goblbgoggdyer  sbODTo  dJoymomgl, @I
»Vodgd0l  s3@dogngol  3@obzodol  jus  cogens bo@do@  s@osdgbom,
4d@5g3@ glmds [oaeolbdgds LoJdgby ©5b0dbyyan deolosds@mnggms
9dD5ge0glmds] ssbEBYHYOL, MM oli 0gMs@ Joymom 9R@M dswogmo bom@dss,
30009  LogOmsdm@olm  Lado@manols bgdoldogdo Lbgs bm@ds, obgds gl
bmgoo 0y b3gaosmyg®o, hggymgdomo myy Lobgandgi@gegdm bo@ds: .. jus

292 Al-Adsani v. United Kingdom, ECHR, 2001 (123 ILR 24).
293

0dgg, 35-36.
294

0gdgg, 49-53.

106



cogens bm®@dol  Jo@omoo  dobslbosmgdgano  s@ols  ol, @O®I, @OmamA3
Lodo@manols {yodm, odgodo@ 99339 Log®msdm@oliem Lodos@manols gg@@ogomy®
LobEgdodo ol gosfmbol bgdolidog® ULbgs bm@dsl, @mdgeloi @ aoshbos
03039 LHsAYLo. jus cogens bm@Iobs ©@o  Log@®msdm@obem  Lodo®oeools
bgdoldog®o Lbgs bm@dol  gmbgmolddol dgdmbgggedo, o3 3oMggel o3l
930050 glo  oyg@ooyao  dogns.  od 30053 glmdols  dgogpos  ol, @I
bgdoldog®o  bm@ds  [@mIganoi  Fobsomdwgamdsdo  dmeol  jus  cogens
be@dolomob] 5ol domogno,  ob  ULyger  @gm@s, o@  [o®ImTmol  olgm
Lbodo@mangd®og dgogal, @Gmdgeoi [obsomdegamdsdo dmgs 0339Gs@0sao
60@30lL F0boo@ msb. 293

b9dmo@bodbyaol Loggdgganbg, Jmbods@marggdds gobosibowgl, GmA 08
LoJdol  go@gdmgdgdoesb  aodmdobodyg,  Jyggomo  gg®  sdImggs®gds
Lobgendfogge  039bo@gdol  3@0biodl, @osms  msgosbh  sogogml  giEbm
Lobgand(oggeml  Lobsdos@memdo  doli Fobooswdogy  (odgdol  d@ogogdsbmsb
©s353doMgdoymo  30mi3glo; s od gibm  Lobgedfogml (pogdmosbgdaeo
bodgnm)  Lolodo®mammgdl o  dgyudeosm, ©ssgdogmazommmb  0dybo@gdol
dobodgdol dglobgd Fgodamdammds ob ogydbmb sl ex officio, Goms yo®o
9b@sb  dolbo@bgargls  §5dgdol  LsJdol  gobboangaby. (odgdol  og@dsgngols
‘dglobgd  jus cogens bo@dobs s  Lobgardfogem 0dybodgdol  3Gobiodol
YOM0gAHNI0I>AM Jbosb 3odmdobady, Lobgerd{oggm 039603 g@ol

30MEIYOYE0  doM0gao  53B3mIsG s  9Jdwgds, gobsowsb gl Fgligdo

9V 0bos@dwgagds  0g@s@ oo  Bem  dopens doamd bm®dgdl s o6
Fo®3mTmdl sGog0mo6 LodsGmagd®og gogy .2

Amam®O3  bgdmm  Jomomgdyemo  bogdggdowsb 033gmgds,  oMadgb@ds
dmodmgs  dbodgbgamgobo  dbos@adg@s  sodosbol  gaegdgdols  ddody
sMmgggol Abbgg@3gms Lolo®hgam aobiabowgdgdls ©s Imbsdo@menggdols
3oo( Y3900 gdgddo, @o3 5y 9dgbdl  YBOM  sdox gMgdgel  bol. sdol
aomgoolfobgbom, oOa9dgbBl  Lopobpagdm ygudowgds gmdmds bsd@mdols
F0bsdwgdodyg bofoamols godaagddo, dJoygbgosgs odols, @md goblsbogggano
0M939600 @3>  obogobdl 5@ Jmombmgl s 3Go]Bog s a  priori
bomgeos, ®mI ols oMo,

bo@ds@oyamo  0g@o@Jool  mB@obsby  oxydbgdygm sy ydgh@l
s0lgdmdol  gR@gds 9dbgdmws Fbmerme 03 dgdmnbggzsdo, oy swsdosbols
YR gdgools o330l bygdmdo dJmdgoo jus cogens bo®dgdo ©o Lobgerdfoxrm
039603 gBoL 3M0b3030 gOMISbgmmsb  3mbgaod®do dmwomwbgb. 0d Lsbom,
OMam@0ms3  5Ma9dgb@o  [odmygbgdygmos  Log@msdm@obm  ©s  gHmgbyano
Lolodo®mammgdol 3@sj@ogodo, Lobgedfogm 0dygbo@gdol 3®obiodo oo jus
cogens beom®dgdo gOMIsbgmmob 3meobosTdo o@ dmosb, o3 bm®@dsEoyeo

% Al-Adsani v. United Kingdom, Dissenting Opinion of Judges Rozakis and Caflisch, joined by Judges

Wildhaber, Costa, Cabral Barreto and Vajic, 49-50, ob. Ujmgom 292.
296
0Jgg, 50.

107



0g®s@Jools M JB®0bsbyg ©5>x37dbgbdyano NOPBALTIYS 3odmygbgdols
Loko®mgosl godm@doibagl.

Logdg oboo, ™3 305]@0godo aoblsboanggano >M993d9b@0
(odmygbgdyamos  olbgmo jus cogens bo@dgdols  3mbBgJLEdo,  GmIengdog
>B>M9dgb do®gos@yy@lodo®mne gd@ogo beo@3dgdols balosoml. obg,
dogogomsw, [5dgdols sg@dogngols dglobgd 3M0bE030, G®MIgenbgi Loygdo®os
bgdmm  domomgdygee  Logdggdby, [o@dmowagbl  do@g@osmy@lsds®ma gddog
beo@dol. o3 Lobom, jus cogens bo®dgdo sdbmaBg@oe  aoblbgoggdyao
‘doboo@lols  do@dodgdgero  bm@dgdos,  gowdg  Lobgandfoxm  0dybodgBol
30063030, @OmIgeroi 3OMEIYOYsdsOmegd@og  bem@dsl  Foddmowygbl.
Lobgardfogem 0dybodgdol 3@obiodobs s jus cogens bo®dgdols dogrom >@(3
S0 lsdymager  Lobged(ogml, Lowsi [odwygbogros Lo®hgaro, ©s >@(3
93be Lobgedfoxgml, Gmdgads wosdmgos dgbsdsdolbo jus cogens bo@ds, @
aoohbosm olgmo ¥R gdgdo s  gogdymgdgdo, MMIagdoi gOMISbgmmsb
30bgmod@do dgodamgds dmgoebgb. 39MdmE, SEsdosbols B gdgdols wszg0L
bggmdo dImJdgwo jus cogens bom@ds oG 3@ do@ogl oG53 bods@mosd@mggs
Lobgend(oggeml, dmombmgml  0dygbodgdol  dobokgds 9gibe  Lobgerdfoxmls
09@0leo3oolysh, o®@G swyombsdymaggan  Lobgerdfogml, dosbokml gibm
Lobgardfogml 0dygbo@gdo. msgol db@og, Lobgadfoxm 0dybodgdol 3G0biEoso
>0  ombmgl  Lobgerd{ogmbash olbgmo  Jdgogdgdol aobbm@dogmgdsl, @o;
Fobosomdwgaymdsdo dgodangds dmgowgl opgogg F(odgdols sg@dogngols 3@obodols
dJombmgbgdbmsb ob ssdosbol R gdgdol woigol byg®dmTo dmddge Lbgs jus
cogens bey®dgdmsb, @mIagdoz 5GMJdgb doGg®osmyg®o be®dgdol boliosmb.

Lobgerd{ogm 0dgbo@gdol 3@ob3odls ©s jus cogens bm@®dgdols boliosmols
dJmbg  ssdosboll R gdgdby,  Omam@ 3 Sdbmey@ s  bbgswslbgs
3°09amM00l  og@ooyge  bm®dgdby, @mdgerms  dom@ol  asdm@oibymos
bo@ds@oygeo  Jmbgaodol s@lgomds, (996 Log@msdm@olm Lodos@menols

L5dg360g@m @0 gOSAYOSTo. Sbyg, dospsmomsw, Uyggdgbyeo o0dybodgdols
Logombgdols (3bmdogno 333e0g3odo 3godbgenr gmdlbo s@bodbogl: ,,Lobgerdfogm

039b0®gHo  3Om@Egegmgmo  {gbos, ®@mdgmoi  2oblbobwgmsgl  g®mgbyao
Lolodo®maml  0g@oleojiosl. ol o@  gbgds  do@g@osey@o  Lods@meanols
Logombgdl s (obos@dwgamdsdo 5@ dmwol 0d o3@dogrgslmsb, Gmdganlsc
dg0308L jus cogens bo@ds .. <27

ob dgbgoygmgds, OmI Lobgedfonm 0dygbo@gBol 3M0b3o30 s sEsdosbols
YR gdgdols szl bgg@mdo dmdgmo jus cogens bm@mdgdo Jobosos@lmd@ogsw
Log@omme ,,00  9bdosbgdosh g mdsbgmls 298 ©s, dgbododolo, o@ dmoshb
9O»35bgmmab 3m@obosTo, gobos®gdygmos Lobodo®mermgdols dog@si. 5doby

7 Fox H., The Law of State Immunity, First Edition (New York: Oxford University Press, 2002), 524-525 (ob.

Fox H., The Law of State Immunity, 151-152, ob. bjmeoom 33).

2% Zimmermann A., Sovereign Immunity and Violations of International Jus Cogens Norms — Some Critical
Remarks, 16 Michigan Journal of International Law 433, 1995, 438 (yowdm@go®myeos LexisNeixs-ols
dmbogdms dobogsb).

108



390939%090L ol goJBo, M Lobosdo@mamgdo Logygms® aowsfy3gdoergdgddo
LogdMMbgb Lobgandfoxgm 0dgbo@gdol 3@0bEodls s ssdosbol Yy gdgdols

©5330L  byggdmdo dmddgo  jus cogens bo@dgol  dmeol  gmbgeoldol
SO5MLYOMdsby, Omam@ i3 mogobmege  boyymolbdgd ao@gdmgdboby.  5dob
boggydgganbyg  Lobosdo@mermgdo  doosh  ©obyggbsdwg, G®d  sesdosbols
YR gdgdo, @Gmdmgdoz jus cogens be®dgdols  Lobgl  oGotgdgb, gg®
oo mbosb  Lobgedfoggem  0dygbo@g@oll  3@0biodol  dmddgogdsl.  slg,
dogo@0mo, 359 m05bgoyeo Lbodgrnml Lssdgansizom Lobsds@maenmd Lsgdgbyg
— Al-Adsani v. Government of Kuwait and Others — asbsibows, Gmd 1978 (arols

S>jBom oA gboeno Lobgerd{ogm 03960@ 90l 929000 gdo> Nu)
9d3990gooMgds @503y Lobol ,ao05(mboli* 3(4)06(30315.299

od mgo@lsb@olom Logydopwgdms sy@gmgg 3og@mosbgdbymo bsdggnml
e@OEos  3sms@ol  gowsfygzgHomgds boddgbg — Jones v. Saudi Arabia.
ombodbyer  Loddgbg @m@ds  dobydgdds  dogmoms, GmI  Log@msdm@olm
Lodo@menols jus cogens bo®dgdo, dogogomsw, obgmo, Gmam@oEss [sdgdol
53Mdoengs, 53BMISAYYOo® 390 3osfmbosh Logmsdmdolm Lasdos@manols Lbgs
be@dgdl, dom  dm@ol  Lobgerdfogem 0dgbodgdol  3@obioll. 300 Lo ggmo®o
dobob@gool slbsdygmgdobsl dmbodo@magd s@bodbs, @™ ,,Lobgerdfoxnm
0d9boBgdo oMol 3OmEgegdygmo  Fgbo, @mIgamoi gbgds  gHmgbyeo
Lobods@meml  og@olbpodiosl. ol o6  gbgds  do@Ggdoseny@o  Lodos@meanols
Logombgdl; Fobss@dogamdsdo o@ dmwol 0d s3@dogngobmsb, @mdganlsi jus
cogens bm@ds googhi 0 sbogmmgoy@ow, @mA®o Jmegdsbo s3bowgdl, eI
Lobgardfogem 039bo@gBobs ©s sdgools s3@dogngols 3@0bodgdo  Lbgowsligs
‘doboo®lmdMogo wosFgodmgol do@omgodgemo bm@mdgdos s MM, dgbodsdobogw,
doo ool gobgodBo o6 s@OLgdbmdl. ol sEbowgdl, G™I ,jus cogens bo®Is
3Odoemogls [odgdol, dog@sd aog@mosbgdygeo Lodggnem Lsdggmbmgol [Laoywols
sModgmobmgol]  039bodgdL  dobodgdom  s@ogol  dmyfmegdl  [sdgdols
3obbm® 09 9b0Ls396. 302 o>dol dgdegy  Jmbodo®menrg  s@bodbogl, @™3
»Uobgandfogm  0dygbo@gdol  3M0bEodmsb  3mbgaold@ol  Fo®ddmdmdolmgols
>9300 gdgeos  0dol  gdmblEMomgds, Gmd [sdgdols s3@dogngsd  [o®dmdgs
0obdpggo  3Om@Eggd o  [gbo, @mdgmoi  Lobgedfogm  0dygbodgdols
30063030056 2odmbsgemolol  Lobom, .. dmomnbmgl  Lobgerdfonmgdoligsb
Lodm Jogos Je 0g@olioliools 2030 (390 gosbs Lobgandfoxgmgdby 0d
‘dg3mbgg390do, OmEglsi bsddg gbgds (odgdol s3@doangsl. sbgmo  Fglol
>Olgdmds  dgodemgds  oyml  Lobydggano s,  gobsowsb  Log®msdm@olie
Lodo@mo@o  goms@Egds, dgodgngds hodmysmodogl gowga. dop®@sd .. [od
90>3bgl ol oG godmIobs@gmdls Fodgdol s @domgowsb. 303

299 Al-Adsani v. Government of Kuwait and Others, 542, ob. Ljmenom 51.

Jones v. Saudi Arabia, Opinion of Lord Bingham of Cornhill, 726-727, ob. bjmgoocm 51.

039, 727. 3mbodo@mang 53 dmbsgggndo sbpgbl dgobgan gmJlol bsdDMIol 30G0Mgdsl Fox.
H., The Law of State Immunity (2004), p. 525

*? 039, Opinion of Lord Hoffmann, 732.

3% Jones v. Saudi Arabia, Opinion of Lord Hoffmann, 732, ob. bjmeom 51

300
301

109



@m@E 60badgdobs o 3mdsbols AowofyzgB o gdgdl dgung@mwbgb Lbgs
Iobodotmemggdoi, % @ol  Logydggmbys  Fgodegds  omdgol,  @Gmd

Lobgandfoggm  0d9bodgBol 3M0b3Eodls o swsdosbol ¢xegdgbol o330l
bgggdmdo dmdgo jus cogens bm@dgdl dm@ol bo@dsGoymo gmbgeolddol
5O5MLgomdoll dgbobgd IJmbob@gods Fo@dmowygbl Loddgbg — Jones v. Saudi

Arabia — @m@E®s dsmsGol gOmbygemgsb 3mboigosl.

Lobgandfogem 0d9bodgBol 3@0b303ls s ssdosbol Yawgdgdols wsgols
bgggOdmdo dnJdge dos@g@os@myy@dlbsdos@mnegd®og jus cogens beo®dgdl dm@ols
3MbxgoJBol  sMo@lgdmds  ay@olbdmol, @md  bm@Is@oygmo  og@o@Jools
OmJBM0boby ©oydbgdygmo oMadghbBo 39® 0dbgds godmygbgdbymo o3 ™@
Lodo@mengd®og beo@dol dm@ol 9H00g@mdodo@mgdol sbo@gyyeodgoenso.
509d96@0l dmgemo s@Lo Fpamdomgmdls 0d5do, M3 o0g@sGJoymse  YROM
doo@ds  bm®dsd  godm@oibml ob  Igbeywml dsbmob Foboswdwgymdsdo
dgmxo 0g@s@Jogme© YROM ©sdsemo bm®@dol dmdgwgds. oy gl beo®dgdo
9JO®Isbgol 5@ Y30M0ol3oMEgdosb, @mam®3 gl Lobgedfogm o0dybo@g@ols
©s jus cogens bey@dol bobosmol dJmby ssdosbols yaagdgdols dgdmbgggsdos,
jus cogens bm®ds 390 0gbgds  aodmygbgdygemo  Lobgmdfogem 0dgbodgdol
30063030l dmJdgogdol Lodo@mengd®ogo dggygdol mogowsb sbsom gdeso.

bo@do@oyao 0g@s@Jool ©mJBH®oboby  woxydbgdbymo s@yydgbdo 9@
©53ox g0 gd@mdsls 0dgbl  Lobgandfogm 0dgbodgdobs ©s sesdosbols obgmo
9B gdgdols  OM0gHmIodo@mgdol  3mbRgJlEdo, Gmam@gdozes: B gdols
Jdgwomo 53300 domnbmgbol, 30339bLsiools domgdols S
Lobosds@mnambsmngol dodo®mgol ggegdgdo. o3 dgdmbggggddo Lobgerdfogm
099b0BgBol 30063030 ©s sEsdosbols Jomomgdyeo YR gdgdo 3mE9bEoy®ow
dgodangds  dmgobgb  gOmdsbgmmsb  3mbg@odddo s,  dglodsdolbsw,
bo@ds@oygeo  0g@s®Jos  dgbodangdgemos  godmygbgdym  odbgl  Gmam@g
30680 JBol wodgygeo®gdols dgmmeo.

09 ®3pgbo  @gomy@os  Lobgadfogem o0dygbodgdol  3G0b3odls  ©o
bgdmm Jomomgdym YR gdgdl Jm@ol gmbgeolddo, 53 Logombols aobboangsl
Logobygdm gyudopmgds b5dOMdol Jmdwgghbe moggddo gmdmds.

3. LobgdFogm 0d9bodgdo s LodsGnmgdmogo ©s3golL ;]8;]9900)0
boTygomgdol g gds.

b6odhmdols Fobsdogdomy boFoado aobbognyganos beo@do@Boygeno
0gMs@Jools M JB®0bsby 5x37dbgdyeno SOA39b@ 0l 9ON-96H 00
boo®lobgmds, @mIganoi  LodoGmagddogo o330l Jdgwomo  Lsdygsemgdols

%% Jones v. Saudi Arabia, Opinions of Lord Rodger of Eearlsferry, Lord Walker of Gestingthrope, Lord

Carswell, 749, ob. Ljmaom 51
110



ggeagdol  (dgdpamddo -  JIgoomo  ©sEgol  gR@gds)  gmbE gl dos
{odmygbgdygeno.

JIgomo o330l YR gds 25dmIwobs@gmdl Lobgedfoxml 3mboGoydo
3o 9o gdosb,  YbOYbggayml  dgbodg  30Mgdol  dog®  Ssdosbols
YR gdgdols  ©o330. 305 Loddg 0dsdos, @M, gobogy®o ool g gdowsb
3odmdobodyg,  Lobgedfogml  g30L@gds  3mboGoydo  ©s  bgys@oydo
30@;93?)‘3@3?)3?)0.306 692530900 gomgdygmgds yymolbdmdls Lobgerdfoxgmls
3o Egdmgdol, mogo 5@  os®®goml  Bobogy®o  3o@ol  dgbsdsdolo
YR gds; 30boGoyg@o gomgdymagds 3o — Lobgad{ogml gomogdymmgdsls,
9bO9bggergml Lbgs 30®ms dJog@ 3 g gdols Q0630,3O7 boaem ©odm®gggols
‘dgdmbgggodo  —  dmobeobml 53 oM@ggzoby  @gogo®gds, dom  dm@ols,
Lodo@mo@sd@mgggol dodo®o dglsdsdolo Lobjiogdol 6060&)36000.308

b9dmowbodbyaols  Loggydggerby  dgodengds  omdgol, @md  gobogy®
300Lo3,  bogygmo®o  9xmgdoesb  a0dmdpobs®yg,  Lobgedfogml  dods®m
Lbbgoolbgs  Loboll dmmbmgbol yxangds  goohbos;  39@dme, Lobgedfogmls
dododm  Loggmomo gxagdoll ©s3gol dmmbmgbols godes, dol dggdanos,
dJomombmgmlb o3 Ygagool JIgoomo ©o3ge, o3 dgodargds  asdmobs@ml
Jbbgg@3@mobmgols  oMmggymo  YPagool  sebsagbse  Lolbsds@mnanm
QoA Ydols ‘dgmogobgdsdo, Lodo@mo@sd@mgggo 3o®obmgols
3obygbolidggdamdbols ws3olbMgdsdo s doygbgdgmo bosbolbmgol 3m33gblsiools
domgdols "3%(4)‘36335@3(0%&30.309

JOG3gmos g, ddgoaodg b, boandsbpmgo o, bogo@mggarml  jobmbdpgdermdol
d9bododolbmds  opsdosbol  guagdsms  ga@miaemo  jmbggbioobs s Jobo  mdgdol
b3obwo@Bgdmsb, mdogoolo, 2005, 21.

306
0J30-
307
0J39-

% 0dsa. 21-22.

309 Jgwomo  ogol YR gdol Jobso@dl  Aoblabwgdogh aogdml  ggbgBomydo  Sloddengols
2006 Farols @GgbmagEoom asb3@ 3039090 3G0b3E03gd0, GMmdgmoi ssdosbol umgdgdols
©s Loghmodm@ole 3Iydsbododymo  Lads@mnaols 3dody odmggagdol dbbgg@3emo  3o@gdols
LodoMmmnegd®ogo  ©o330Ls s  bosbols sbobmoy®gdol  bosbol  sbobwoydgdol dmmbmgbols
9B 9393L  gbgds, (dgdpamddo — Lods@mengddogo ©o3gol Lodygsargdols ¢gagdols o
boobol  obobmoy®gool  Jmmbmgbol  ygagdol  3M0b3E03gd0).  Lods@margddogo  w@si3gol
Lodgogmgdol gy@gdolbs o boosbol sbsbway@gdol dmmnbmgbols yggdols 3Mobiodgdols dg-3
dgbeool  0obobdo,  Lods®mengddogo  ©o3gol  badyoggdol  ggamgdosh  ©s  bosbols
Sbobeoygdgdoll  dmmbmgbol  gR@gdoesh  gsdmdwobodyg,  Lobgadfoxnmgdl  ggoldgdsm
3oE 9o gds: o) Joo@mb Lomsbom s sbmbldpgdbanm, sdobolgsaoygmo s bbgs Lobol
bmdgdo, Goms 5@ ©oyYdgeb sEsdosbols YBagdgdols o Lag@msdmdolem  Iydsbodsd o
LadoBmneols 3dody oM®ggg900; 0) 2odmodomb sM®ggg9d0 ©s 3obybolidygommmds ©ssgolb@Mb
©oMM39390do  sdbsTogg  300gdlL; ) gbdyYbggargmb  odmmgggol  Abbgg@mmsmgols
o m@dbox e gdols bgedolsfgomdmobs, gobymbggmsw 0dolbs, my gols Jgodargds ©sgzoldmls,
Lodm@mem  xoddo, 3oliygbolidygommmdbs  dglsdsdolo  od®ggggdols asdm; ©) gb@Ybggeymb
AbbggB3gms dogd 3md3gblsools dowgds (ob. Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law (UN Resolution A/Res/60/147, 2006). ©m 3939630l &9dbEo

111



L{moge  Jgoomo  ©@ogol  9xegdsby @oydwbmdom,  bodOmdols
Jobodwgosmg  bofoamdo  gobloboanggemo oG 9dgb@o  sibopgdl, @™
Lobgandfogml o@ 9bws dogbokml 0d9bodg@o opsdosbols g gdgdols ddody
5MM39390mob  F0doOmgdsTdo.  3g@dme, oMAYdgbHol  dobgwgom, @mEaLsg
dbaogl  ©oMM3g390msb  o3o3doMgdom  gOmo  Lobgandfogem  sg3@ (39 gdls
039608 9dL Igmeg Lobgend{oxnmbg, ol Fobsowdwgamdsdo dJmwols swsdosbols
Jgwomo  @ogol  gRegdslmsb,  @mIgaroi,  sMydgbBol  dobgwgom,
Lbodggdammdl 930658 9bo  og@owoygemo  dosgnom  Labgandfogem  0dybodgdol
3006303msb  Jgodgdom. Lobgedfoxgm o0dyboGgdols s Jdgwomo o330l
YR gdol  gmeobools Logydgge by, sp®gmgg JIgeomo ©si3gol g gdols
93005890  0g@oogmo dogrol Loggydgge by O 1dgbdo sLsdymgdl, @™I
Lobgand(ogml o  gbodgds  0dygbo@dgBo  ssdosbol  yxagdgdols  ddody
sMm393900Lmgols.

aobloboanggands oMy dgbBds  2oM33ggeo  dbodEodgds  dmodmgs
Log@msdm@dolm s gOmgbyamo  Lobodos@marmgdols  3@o]@ogodo. sy,
dogomoms, oM 1dgbGo  Loggmomo  gowsfyggdomgdol  ©olslodygymgdansw
3odmoygbs o@oeools Logoboom Lobodos®menmd bodgbg — Max Josef Milde
Case. 39Hdm, Lobodo®menmls aobbowgbom, S IR TOTRY TRTO TN H)
dome{gbdoado, yposgme, ™m0 3M0b3E030 Mmobss@ligdmdls — Lobgerdfogm
039608 9GH0lL  3M0bz030 s Ssdosbol Yubsdgb@ o YRegdgdol o330l
36063030 30 sFol Ygdogy  LobodoGmemd  obggg  woldobs,  Gmd
Lbog@msdm@olm obsdoygenls d0390gbgoye >sdosbols YBE GOSN S
©5MM393900Lol ,,Lobgendfogm goagdbymos, gosbsdo@meml s ©oboyxmls™
3obgbolidggdgero  30Mgdo s  OMI 5T gomEgdymgdsl,  Lobgerdfogm
039600gBoL  3M0b3E03msb  gs@gdom,  Y3oMsBglo  dogns  ojgl. 3L .8
goEgdygamgdol dgbobgd Lobodo®menem by ganmdl gosTyggdomgdol Lbgs
dmbogggmdoi: L, Log@msdm@obe  Lodo®merols ‘dobogobo  @mpogzs  dmombmgls,
Omd  BYbsdgbRy®o  Poligymmdgdol  oMmggg9dl  dmidyzgl  @g3dgloyero
@530 Log@msdm@obm  mobsdgamd®mdbols ©s  mogo  Jlbgg@3aols
IbA0@s6.312

aobloboanggan oM 99dgbBby woydwbmbom Lo®hgawo [o@agbogo  ofbs
930m3ge0  Lobodos®mermdoi Lodgbg — Al-Adsani v. United Kingdom. @&mpam@

bgdmm  o@obodbs, dmEgdgee  Loddgby  Lodbgeno  ssdosbols g gdsms
930m39e  Lolodo@megrmdo gog@mosbgdbygano Lodgnmlb (obsswmdwgy dg@obogn
06> I Igdege, @53 gogPmosbgdbymds Lodgymd go@o yobds Inbsmbgan gl
Fodgdol  goJdmob  @ogog3dodgdom  Jyggomols  Foboomdwgy  LodmognsJm
Lo@hganols  gobbogngabyg.  a0g@mosbgdgemo  Lodgxnmlb  Lobsds@meremdo

bgandobsfgomdos aogdml g9bg@omy@o sbisdoamgols GgbmeyiEogdol gergd@d®mbya  dobsdo:
http://www.un.org/Depts/dhl/resguide/r60.htm (bsbobos: 07/07/2011).

310 Ciampi A., The Italian Court of Cassation Court Asserts Civil Jurisdiction over Germany in a Criminal Case
Relating to the Second World, The Civitella Case, 603, ob. Ljmgnom 20.

0439, 603-604.

0Jgg, 604.

312

112



dobodhgerg sabogds, Mm3 Jyzgoml ggd ©soisgos 0d960d 9@, gobsowsb
(odgb0l  o3@dogogol  3@0bi030, Mol od®ggge  ©d  Ygobsligbgenls

90gomEs  dOsmoE,  Lodagommmds 930053 9lo  og@ooygmo  dogrom
Lobgardfogem 0dygbo@g@ol 300b303msb  dodos@mgbdomn ©s, dgbodsdolow, o3

30063030l oM®gggeby  gg®  Aog@(gEgomes  0dyboRgdol  3@obiodols
8mj?]3;g3?>o.313

Jobodhgerg 900mgdes, M 2590005bgdygeds Lodgxnmd  Jyggomolmgols
039b0@9HolL  dobodgdom ss@@gos  Ssdosbol YR gdsms s doMomowE
0ogolbynamgdoms o330l ggem3ygeo  3mbggbiool l-gmo Iy baoo  (s@sdosbols
YR gdboms o330l goenwgdymgds), 3g-3 Igbero (Fodgools s3@dogngs), s dg-
13 3dgbeoo  (bodo@mergd®ogo  ©o3gol  Jdgmomo  Lodgoggbols  ygagods).
dolo@bganols aobibo@gdom, ggdm3ygao 3mbggbiools dg-3 Igbano 1-gn s dg-13
d9ban gdmsb  3og'do®do gog@mosbgdygan Lsdgrmlb s30bMgoos gomgdyegdsls,
sbdo®gds s@wdmghobs mogolio dmdsasJolbmgol, Goms o3 935653690 dogwm
Jgwomo ©soge dol dods®m [odgdol sg@dognrgols 3M0b3030l weM®ggzoLsl,
@53, dmba@hganol sb@om, Lobgedfoxgml s30bMgd©s gomEgdygdsl, ¥o@o
90d3s> 9Ebm Lobgendfogmbmgol, Jyggomologols, 03960 g@ols 8060%360%3.314

LoJdgbg — Al-Adsani v. United Kingdom — 3mlLs®bhganol bgdmswbodbyano
30boios  250bos®s  ga@m3ymo  Lolbodos®maml  dmbsdo@meng ey is000lds.
Loggmo®  aoblbgoggdya  sb®do  dmbsdo@meang  aoyggoo@olo  ©ogmabbds
dolbo®@bgangl, @md ol dggdanm  2o9@mosbgdao  Lodggmbmgol dmgmbmgs
dobo  9gg@gdol  JIgoomo ©s3ge, dom  dm@ol, dggdenm  dmgmbemgs  dolio
9B gbdols ©5dO®g930 3o®obogols, 39HJdm, Jazgomolimgols,
3oLgbolidy gdamdoll sg0l@gds s  Jyggomolmgols 039boBgBol dobodgdsby
9500l mJds: ,,3065000b6 sS@osGYOYeos, MM [odgdol sj@dogngs [omdmowagbls
jus cogens bo®dol, O®Igeoi Lodygdbermdls 93o@s@gbo oyg@owoygao dsgom
Lobgend{ogm 03960@9@0b 300b303m5b dodos®m gdom, Lobgend{ogm
039603 gBo 390  0gbgds  aodmygbgdymo  0d  LobodsGmam  30mi39Lgdby,
Amdgenms doboboiss 3slygbolidygoenmdbols wszol®gds bgdolidogmo Jo@olmgols
Fo9980L  bgdoldogd  godpmob  siogdodgdomsc 31 bbgs  Lodyggdom,
dolbodos@meg  agso0olids  homgoans,  @md  Lobgedfogm  0dybodg@ol
30063030 [o@dmoagbl Lodo®mengd®og do®ogdl Jdgomo sig0l g gdols

999J0 0o 3obbm@zogmmgdol 3boby.

JIgomo ogol R gds Bybesdgb@ymo 3@Mobizodons Lobged{ogmgddo
3o6mbol  bgboglmdol  3@obio3ol bOYbggabogmase. gl yRangds,

93030 3mbggbool  aodws, gobdGzo3gdgeros  swsdosbol R gdgdols
ggOmdo Jmddge gzgers do@oms Lasg@msdm@olie w©mgydgbddo, dom dm@ol:

B ob. Ljmmom 286.
31 Al-Adsani v. United Kingdom, 35, ob. ljmgom 292.

0J39, 52, 0b. Ljmeom 292. odgg ob. sg@gmgg dmlbodo@marg gg@oto dMsgml goblbgsggdyao
>b@o.

315

113



16 Lbodmognsdm  ©s

55dosbols YR gdoms

505d05b0l P gdoms  Logmggmmsm gz s®s30sdo, 3
30@0R0390  9R@gdoms  Log@msdm@olo 3@ do, 317
53960 39e0 dm6336600°80.318

9JOmo dgbgogom, >5®Ma9dgb@o, G®I Lobgedfoxm 0dybo@gdol 3®obiosdo
9V 0bos@dwgygds 9B gdols Jdgwomo 53300 dJombmgbsl, dogn0sb
53X g gdEs©  asdmoyyg®gds, gobsowsh  Jdgwomo ©s3gol R gds  mogols
053do  59@m05b90L  olgmo  dmmbmgbol ¥R gdgdl, @OMIagdoi  dgodgogds
3m6x3@0dpdo  dmgowebgh  Lobgamdfogim  03960dgHol  3Gobiodmsb. 319 Sy,
dogomoms, 09 Bobogy®d 30dl, Jdgoomo o330l YR gdosb asdmdwobsdy,
‘dgdenos, dmombmgml dobo gxegdoll ©sd®®gggo do@obmgol, dsm dm@ol
93bm Lobgandfogmbmgols, 3olybolidy gdgomdols s30LM 90 od
o@mgggolngols, d5dob Lobgerdfoxm 0dybodgdo >@ol do®ogdo o3 g gdols
aobbm®iogmgdolomgols  ©o,  odgbse,  dobmob  gmbgoldddo  dmeolb.
306x8@odBol  s@lgdmdols  30MMdgddo 3o oEsdosbols B gdgdols  ddody
sMmgggol  dbbgg@3gr  30M9dL  gdanggom  bmyog@o  boswogo  mobsdgdmgy
Log@msdm@olie  bods@mneols  godpegddo, Goms  sd@GgoEmb, @md  domo
J3gomo  @ogol YR gdsl  Y3o@s@gbmobds  wbws  dogbokml  Lobgerdfogm
039b0@g@ol 300b(303m56 dodo®mgdom S ™3, ‘dglododolow,
Lobgand(ogmgdls  o@  9bws  dogbodmm  0d9gbodgdo  gebem  Lobgedfogmls
09@olodioolysb 0d dgdmbgggsdo, oy dom  Foboowdwgy Fodwygbogos
Lbodmdoaadm  Lodbgangdo  ssdosbols 9B gdgdoll  ddodg  oM®ggz0ls
35]Bgomsb s g353doMgdom.

0dols aomgosaolobgdom,  Gmd  Dobss@lbmd@ogow Lobgandfogm
039603 9@0b 3M0bz030 ©d J3gwomo 5330l YR gdos Loglgdom
dgbodangdganos  gobgobormm  @mameE gmeoboy@o  Lads@meangd®ogo
beo®dgdo, dmogo@o Lsgombo, GmIgenoi 9bos goo®iggl bsd@mdol Jmzgdyero
bofogol godamgddo, dpamdodgmdl dgdwgado — oJgb o9y s 300l
Jgwomo  si3gol Jmmbmgbols YR gds  ssdosbols  yBergdgdols 0d  ddody
>M®393950l 30b6® 9L do, Mg gdo(3 Lobgerd{ogmd Lo ggmo®
B9O0GMM0sby 5b Jgoodowgdyeo jmbgmoddol weml gabem Lobgedfogml
B9O0BHMA05bY obsbm@zoges.

Loddg 085Tos, GMI, GmEglsg ghmo Lobgamdfoxgml dbGowsb seyoemo
5J3L Loggmo®d Gg@odm@osby ob dgos@omgdygmo 3mbgmold@ol wemb gibm
Lobgadfogml  Hg@odm@osby  swesdosbols  9ggagdgdols  ddody  ©od®gggols
235]Bgol, dgmeg  Lobgedfogml os@s o3l oygdolpoldios gobobogml o3

316

ob.  ©ggmsdsizool  33-8 Igbano.  @ggeetsiool BgdlGo  bgmdobs(gemdos  aogdml
39023900 bg: http://www.un.org/en/documents/udhr/index.shtml#a6 (bsbsbos: 07/07/2011).

7 0k, 3od@ol dg-2(3)(a) dygbaro. 35JBol GgJuBo bgedolo§gomdos aog@mls

by 936990900l gem 9]@@Ombyee dsbodo: http://treaties.un.org

¥ ob. 4obggboob 25-g dgbao. jmbggbiool Hadbpo bymBobofaremdos Igdege 3900390Qby:
http://www.hrcr.org/docs/American _Convention/oashr.html (6s56sbos: 07/07/2011).

Sy Lmenoem 309.

114



O5MM39390mob  ©ogogdodMgdom  [odagboeno  Lodmdomsdm  Ladbgen gdo.
Sdobmob @o3ogdoMgdomn olidol jombgs — Tdgodangds oy o Lobgadfogmls
©>930LAML  ggegool  Jdgromo  ©@oEgol  PbObggmymaol  gomegdgmgds
obgo  bogdggddy o  olgm  30090msb  Fodo®mgdsdo, O@IAgdbyis ol
0G0bod3osl 5@ Geomdls?

b93dmombodbyan  jombgobg  3olgbol  golsgdoe  oy@oergdgeos  0dols
35033935 oY O godaagddo  gzob@gds  Lobgawdfogml  s@sdosbols
YR gdgdoms J3gomo o330l gogngdyagds, @53, mogol db®Mog, dmomnbmgl
03 Log@msdm@olm bgandgzdegdgdols BgdlBgdol aoEbmosl, @mdegddo

30633 goGgogmos Jdgromo sigol Pgmgds.

55d05bol B gdgdoll  osi3gol  bggemdo  dmddgoo  Log@msdm@olm
bgandg3Ggagdgdol  dodmbogngols  Logyydgganbg  bomgano  bpgds,  @m3
Lobgardfogmgdls, dglodsdolo Log@msdm@olie bgandg36 9 gdgdo©sb
aodmdeobsdy, 3o 9dea 9d9b0 930LOgdsm dbmarme Lo 39mo@0
0900lLEoiooll  godaagddo.  dspsmomsw, 1966  Ferols  Losdmognsdm s
300303900 9B gdgdol dglobgd Log@msdm@obm 3sj@ol dg-2(1) Iygbanols
dobggom: ,,35JB0ol mommgygao Fggdo Lobgamdfogm goenogdygaos, 3s@0go
b3gb ©o  9bOybggaygml  Loggmedo oygdobrodizool  godaagddo  msgol
Aa00dmG0sbY dymao yggars 0G0l 3odBHom 9063 0Ggdgmo HREgdgdo. <320
Sbogmp0y@o, ssdosbols gamgdsms ggOm3yo 3mbggbiool l-gno dybeno
356533 30390, @M  3mbggbiool  ,domogmo  bgandgdzg@gero  Ibsmggodo
05305600 0gg@obrodzool  godamgddo yggmobomgol  YbObggeygmegh o3
306396006 I mogdo  aoblobwgdger 9xamgdgdls ©s mogolynmgdgdl. 321
Sbogmaoy® ©gdymgdsl dgoogh ssdosbol gRmgdgdol ©si3gol Lyg@mdo
dmJdgo Lbgs Log@msdm@olm ‘Hgmoﬁbaa?);]?m(;ﬁzz

Log@msdem@oliem bgendg3099agdgdols S>> bMgsbo Aadbdo
bomgeogmals, “md Lobgerd{ogmbomgol >5dosbols YR 9dg60l
9bOYbggeymaols goggdaa gdols 530 o dbm@mo Lo g9mo@o
09@0lbeodiool  godamgdbdo  ©odzg0Mgdymo  LEobs@@Bos.  sdpgbow,
dgodangds  0mggol,  @md  Lobgandfogmgdo o s@0sb  gogngdyanbo,
9bOYbggegmb R gdols Jdgwomo ©sigs 03 RodBgomeb s 0d 3o@gdmsb
d0do®mgdsTdo, @mdemgdoz dol og@obrodizosl @  gJ399gdo®gdosk. sbigmo
goEgdygagds Lobgadfogml ‘dgodangds @og30b@MmL dbmermo  L3gEosgy@o
Log@msdm@molim Lobgandgz@gagdem ob hggyemgdomo bm@dols Logydgge by s
dbo@me  3mbj@gR e  oblabmgmygmmo  3oRgam®ool  3oGms  dodo@o.
dogomomo, [odgbols s3@dogngols dgbobgd 3mbggbizos dmombmgl dolo (930
Lobgend(oggmgdolasb [odgools s3@dogrgol ©sdd®ggs MmyBoEosg @ 3oGMmsmngols
3obygbolidygdamdbols  oz0lMgdsl,  aoby®dbggans  0dols, oy GemIgeno
Lobgerdfogmlb  Fg@o@dm@osbyg, Gmdgamo Lobgad{ogml  Loxs®em dmbgeols

320 1, LJmenoem 317.
2 0b. bjomom 5.
322 dop., 0b. 5©5305b0L YR gdoms SIgMogymo 3mbggbiool l-gro dygbevo, ob. Ljmarom 5.

115



dog® o @mIgamo  Lobgendfogml dmjosdols dododm ogm gl @oG@gggs
hogbogoo. 323 bbgo ‘dgdmbgggodo, b3g300@99@0 LbodoGman gd®ogo
9390 gooll  s@sMLYdmdol  300mdgddo,  Lobgadfoxmgmgdl  gzob@gdom
55d0sbols ‘dglodsdolo yawgbdgdols Jdgoomo ogol gomwgdymgds dbmamo
Lbogygmado  og@olodiaool  godgegdbdo.  odol  pomgosemolifobgdom, @™
505d0obol YR gdgdol 3dodg oMm®ggzgd0, @mImgdoz gOmIs Lobgad{oggmad
Loggmo®  Ag@odmmosby ob  dgosdowgdygemo  gmbgmold@ol  ©aml  gibm
Lbobgerdfogmls G9O0BHMO05bg aobobm@z0gamo, Lo ogds dgmmg
Lobgardfogml  og@obrodioslt, dgodamgds  goggmegl  ©sbggbs, ®md o3
O5MM39390mob ©s3533d0M9b00 Lobgedfoxml o@ g30LMgds gobogy®o 3o@ols

9B gdol Jdgoomo o3gol Pb@Ybggeygmeols gom@gdymgds.

0dols aomgsgolifobgbom, “md bgdmombodbyano oM®393950L
3063 9JLB 3o Lobgedfogml o6 goshbos ogdolojios aoboboenml  gibm
Lobgadfogmgdols  Foboowdwgy (omwagbogno  Lodmogsdm  Lodhgagdo o
‘dglodsdolbo@, o  ggobdgds 9ggdol  Jdgwomo wo3gol  Pbeybggaymazols
3o oy gds, godmeol, @md o3 dgdobggzsdo  SsO3E  Robogyd  300goL
S0 bodgmegano Lobgandfogml bods@mangd®ogo LolGgdol godaagddo >@
aoohbosm  Jdgwomo  ©sigol dmmbmgbol  ggegds. msgol dbMog, Jdgwomo
053306 YR@gdol  sOsOLgdMds  godm@oibogl  Lobgand(ogem  0dygbodgdols
3006303msb  jmbgmod@ol  s@lgdmdsl  —  dybgddogos,  Lobgerdfogm
039603 9GH0L 3@0bi3030 gmbxaoddo ggd dmgs sOsOLYd e 9B gdslomsb.

Sbogrmpoy®  ©solggbodog dogos gg@m3geo Lobsds@mem bsddgbg —
Al-Adsani v. United Kingdom. ol sgmsbbds dmbos@hgergli 05T, @™ ssdosbols
YR gdboms  gg@m3yeo  3mbggbiools 39-3 Igbaro (Fodgdol osz@dogngs) dg-13
Igbamsb (JIgwomo ©so3gol Ygwgds) gogdo@do Lobgawdfogmgdl sz0legdl
30033092 gomEgdymgdgol  ggmasol  JAgomo gbOybggmygmgol
0gobob@olom. m9ydEs, odsge@mymse,  Lobosdo®mermd  homgoms,  @®3
Lobgend(oxgmgdl  s@bodbyemo  gomwgdymgdgdo dbmermo 0d  dgdmnbgggsdo
930b@gdom, oy [odgds ob Ubgs Lobol  s@os@sdosby®o  dm3gdmds  dom
B9O0GM@0sby  bpgds.  @oasb o3 Lsddgby,  @mam@di  dmbs®dbgang
590 303goes,  dob  dodo@m  [odgdol  sg@dogngols  3@0bio3o  sod®gs
3590m05bgdyyamo  Lsdggxmlb  BAg@o@m@ool godamagdl go®gm, Lsbsds@manmd
homgogs,  GMI  a0gOmosbgdyger  Lodgxnmlb o6 IJmbos  goengdyangds,
9bOYbggegym dmbodhgaol 9xagdgdol Jdgoomo ©sEgs, ©s, dglodsdobsw,
Lolbods®menml  dggolgdom,  Lobgardfogem  0dgbo@gdol  3@0bigodbs o
YR gbol Jdgoomo o330l Immbmgbsls dm@ol 53 dgdmbgggsdo jmbgeo@o
5@ (oI Ymdogns.324

0dol  aomgomolifobgdom, @md ghmo Lobgadfogml  Lobsds@menemdo
dgmag Lobgedfoxgml Fobss@dwogy o©sdosbols gggdgdols ddody wod@gggols
35]Bgomasb 05353'doMgo0m oo gbogoo Lodm Joas o Lodhgeogdols

2 0k, §039800 sg@dogmgols globgd 3mbg9600L 3g-5 dgbmo, ob. bjmaom 47.
32% Al-Adsani v. United Kingdom, 35-36, ob. Ljmaom 292.

116



dgdmbgggsdo  Lobgendfogml  0d9bodgdol  3Mobiodo w©s  Jdgwomo ©sg0l
9B gd950 gONIobgmnmsb 3mbyo@do o@ dmwosbh, bm@dsFoygmo ogHe@Jools
Om]BM0bsby oxnndbgdymo  s@Adgbdo ggd 0dbgds  aodmygbgdyemo  0dol
slobodygmgdaow, @md  dJomomgdya  La@hgangdmsb  ©s30gd00gd0m  gOm
Lobgendfoggeml  dgodangds  9o@o  godzol  0dygbodgdol  dobodgdobg dgm@g
Lobgendfoggeml  Losbsdo@memTo dmbosdhgerol  Jdgoomo ©sigol gxengdowsb
3odmdobody. dolbo®@bgergls 53 dgdmbgggsdo o@ goohbos oo lisdymagano
Lobgandfogml dododm Jdgwomo o330l dmmbmgbol ygagds, dglodsdolbsw,

ol Fgb@oydo o6 wygds Lobgedfogm o0dybo@g@ols s ygagdols Jdgoomo
©5330L dmmbmgbols 0g@s@Joygao  YHM0gOHMNEsJ39dgdomgbols Lsgombo, @i

Lobgerdfoggem  0d9bodgBol  3®obiodlbs s  Yxagdol  Jdgoomo  ©si3gols
YO00gO®M0doGOmgools  3Omdagdol  gopsk@sl  bm®ds@ogmo  0g@odJools
omJBM0bsby (demdgenog 30bgo0@do dymaxzo0 be®dgdols
YOM0gH0d0doM:0gdsl 5§ glbMmoggdl) oy wbmbom asdm@oibogl.

4. Lobgendfogem 03gbodgBols ws §odgdol s3@dsagol globgd 3mbggbiools
dg-14(1) 3gbano

Lolbodo®manm 3o ]@ogodo  bo@ds@oygamo  0g@sdJool  mB®obsby
©5539dbgdyemo sy ydgb@o bdodow Fodmi@omms Lobgedfogm o0dybodgdobs
s  (odgdol  sg@dogogols  dglobgd  3mbggbool  dg-14(1)  Iygbanols
YOM0gOMd0do@mgdol  3mbEgJbEdo. 3mbggbizools gl Igbaro sgogrgdyagdls
nonmgge {930 Lobgad{ogml, 9bebggaymb {sdgdol dbbgg@sgol dog®
50093350 7M0 3md3gblsizools dowgds.

9OMgbyeoo Lobosdo@manmgdols 3@5JBogodo bdo@sw g3bggdom
dJolob@gosl, ©md  3mbggbizool §g3®  Lobgedfoxml, 3dg-14(1) Iygbanowsb
3odmdobody, 930LMgds gogrgdgmgds, YbOYbggerygml [odgdol oz@dogngols
Ibbgg®3aol  dog®  3md3gblsigools  dowmgds  s@s  dbmgrme  Fodgdol  0d
353 gomsb s 3ogdoMgdom, G®Iggdoi >00bodbs dglsdsdolo Lobgardfogml
AJOoBmMO0sbY,  o@sdge  dobo  FgPodm@ool  Godaagdl  goMgmeE. o3
Jolob@gosls 53gs®gdl ol go®gdmgds, @md {sdgdol sz@doangols dglobgd
3Mb396(305,  omgogolobgol  @o  ogmgzgye  dgbangddo  gobdP o390y
goe oy gdoms dgbmayogsl Gg@odmaoygmo bodbom, o3 Jgboygogsby o6
Loggdb@mdls  3g-14(1)  IgbenTo. o530l Logydggebg  Lolbodo®mamgddo
(odmygbgdye odbs s@y9dgb@o, Gmd Lobgendfoxm 0dygbo@dgdol 3M0biodo s
Fodgb0l  o3@dogngols dgliobgd  3mbggbool dg-14(1) dyberowsh godmdwobsdyg
3o g0 gds gM0dsbgmmsb 3mbgaodddo Jmposh s MM Lobgedfogmgdl
930 gdom  goggdumgds, PoMo obdsh gibm Lobgadfogml 0dybodgd by,
amegbsg  od  Igbaol  boxgydgganbg  9gebm  Lobgawdfogml  Fobssmdwgy

117



{39600 dbbgg@3ao Fodoagbls Lodm Joas o Lo@hgeols bosbols
Sbob@oyg@gdol Immnbmgbom.

aobloboanggano oG 9dgbGo 0d9bodg@ol 3@0bio3ol wobisdamggo LFm®
doamdsl  a3mog35bmdl. oy  Lobgedfogml  gg0legds  gogrgdyamgds
9bOYbggergml  (odgboll  dlbgg@3mms  dog®  3md3gblogools  dowgds,
oby@bggans  0dols, 9 Lo  opobodbs  dobo  odmgggol  gog@o (o9
Lobgandfogml  Fg@odmaosby  mg  dol  godgegdl  godgm),  d5dob
Lobgardfogem 0d9bodgBol 300bigodo s Jbbgg@daols 3md3gblsgool g gds,
dodmans(s, 3Mbgeo@do doEoshb 9JO»MI5bgmmsb ©o, ‘dglododolow,
bo@ds@ogeo  0gBs@Jool  ©mJBM0bsby  wodyeMmgdymo sy ydgbBo @0l
0 MA039M0 Lods@mnen gd®ogo 30bLEA® ]300 od 30b6xmo@ol
slio®gaeomgdmse [sdgbdol Jbgg@dmms Lobampgbameo.

Lbogombols  aobo®gygggoe — odanggs oy o®s  dg-14(1) dgbeoo  0dols
‘dgloda gdamdsl, @md [odgools Jbbgg@3ands 30@3s dgo@obmlb Lo®hgao g@Hmo
Lbobgerdfogml Lobodo®mermdo dgm@g Lobgadfogmlb {obss@dwgy — bmyog®
booopa b Jabol ™mbGos®oml Jos@madloxygagdols gdowenrglio  Lobsds@menmls
dog® (dgdpgmddo — mb@o®oml 3oMggero 0blLFsbEool Lolsds@merm) Loddgbyg
— Bouzari and Others v. Islamic Republic of Iran — do@gdymo aowsfygg@oegds. 3
UoJdgbg Lolodo®memmd 0dlyxgas 0dol dglobgd, oy @ gogegdymgdgdo
930LMgds  Lobgendfogmlb (odgools s3@dogngol dglobgd  3mbggbiool  dg-14(1)
dgbmosb  godmdEobodyg, o3 ommgggol dbbgg@3amms dog®  3md3gblsiools
domgdol 9bOybggebogmasw. Lobodo@maml dogd o3 Logombby dowgdaeo
doeaVys0Homgds  ggomaby  g@GImo o bOgamyogomos @, ofgeob

3odmdobodyg,  Jobobdgfmbognos od  2oolygg@omgdoby 490omgdols
‘dghg@gds s aoblsboanggano Lsgombol aodydgds dol 3G0bdsdo.

boJdgbg — Bouzari and Others v. lIslamic Republic of Iran — Lo@bgeno
Fotpagbogr  0dbs  0@sbol  olbansdy®o  @gldygdeogzol  Fobsomdwgy 0@sbols
dodoansdols  Bog®  mb@o@oml  3o®ggero  0bl@Gobiool  Lalbsds@menmdo. o3
Lbo@hgerom dobo@bgarg ombmgos 0@sbolgsb odsbols  Fg@o@m@osbg dobo
935b6mbm  @a35R0dMgdols o [odgdol  Ygogaoe  doygbgdbyao  bosbols
bob@oy@gdsl.  0dol  oslolodygmgdans, M3  odsbo o3 Uboddgbg o6
Lbodggdammdes  0d9gbo@g@om, dJmbodhgerg w©s dolo Fomdmdswygbgero, Lbgs
boxydgagomsb  gOmoE, §0omgdebgb: mydizs Jmbsd@bgemols Fodgdol gsj@o
o0 dmdbo®s 0@5bols AgPo@m@osbyg, gobsws [odgdol oz@dogngols dglobgod
3Mbggbizools  dg-14(1)  Iygbaools  dogom  gognrgdygemo  ogm, b YbggE gym
dolbo®@bgamol, @mam@eE [odgbol Ibbgg@3gool, dogd 3md3gbloiools dowgds
04560125632 Jolo@hgarols 53 3mboosl dboGo wonkods Laddgby 9du3g@Es©
dofggneds g dm@yobds (Ed Morgan), @mdmol aobibowgdomss, [odgdols
o53Mdogngols  globgd  3mbggbiool  d9-14  3ybendo  gomgogolifobgdyano
goEgdygmgds oG oMol dgbeygoygmo  agma®sgoygmo  bodbom,  @og
9939030l I 3ogd0m, auolbdmdl 0dsl, @m3 dg-11-d9-13 Iybengdoligob

325 Bouzari and Others v. Islamic Republic of Iran, 428-429, ob. LJmenom 51.

118



3oblbgoggdom, 3g-14  Iygbaosb  aodmdeobsdg  Lobgedfogml  gzolbcdgds
3o Egdygmgds, YbOYbggerygml  [odgdol Ibbgg@dgol dog®  3md3gbLoiools
domgds dodoboi  go, oy Fodgds dobo oyg@dobodiools Qodaegdls as@gm
8(*)13;90.326

9omo  dgbgogom, dgodamgds omgol: gobsowsb dg-14 dybenols FgJL@Edo
Loggdo®o o6 sMol  Fg@odmaoyga  dgboygogsby,  opgmolbdgds,  @md
Lobgandfogmgdl, o3 dgbanosb godmdpobsty, gomogdyemgdgdo gz0LGgdom,
3oby@bgganso  0dobs, oy Lo  dmbps  [odgdol  god@goo.  dop@®sd
Lobodo@manmgdo, Lowsi gl Logombo @odpasds ol Fgbdogdo, doohbgggb,
Omd  d9-14  Igbaosb  godmdwobsdyg  goengdygegdgdo  Lobgard{ogmgdls
930 gdsm dbmerme 0d dgdmbgggsdo, oy [odgdol @odBgoo swobodbs dsmo
09@0lboiool  godyegddo. o3  Lobsds@mmmmms  @oigbgl  80g390gbgds
®bBodomlb  30®ggaeo  0blEsb3zool  Lobsdo@mermi. dob  LOymse  as0bos@s
LoJdgbg  gdu3g@@oe  dmfggyemo  3GobHMBIO  a®obgywols  (Christopher
Greenwood) ©sliggbs s aobsgbows, @md dg-14 Igbenro o6 ombmgl §g3®o
Lobgerd{ogmlasb {odgb0ls dbbgg@3gmobmgols Lodm Jogns Jm 53300
Lodygoemgdols dobodgdsl (odgdol 03 ¢oJBgomsb ©sgogdodmgdom, @mdmgdos
dobes dgbodsdolbo Lobgadfoxgml @Gg@o@dm@ool godaamgdl ao®gom, s @m™I,
dglododolbo@,  gobos  o@  osM@gggl 53 Igbaools  dmmbmgbgdl, oy
3ooa®Mdgangdls  0d9gbo@g@ol  Bobodgosl  yibm  Lobgedfogmgdolbmgol  dom
A90AM05bg dmIbs®d [odgdol gjodBgdmob ws3ogd0@gdom. 37

306500056 Lobods@manmls, 3M0bgyools ol ggbols boxydggen by,
odmad[gdogoe ozl gobbogyao Lobgandfogmms  dog®  dg-14  Iygbeools
3ob3oM@Bgools  3@sdBogs,  Jobobdgfmboemos  mbBs@oml  Lobsdo®manmls
aooVyggBoagdol 03 g@opdgbGol  dmygebs,  @mIgendoi  a®obgywols
sliggbol sdmbodmowgdo oMol Fomdmwygbogo: , Lobgandfogmms 3Gs]@0go,
Amama;  byadggagegdol  [[sdgool  s3@dogngols  dgbobgd  3mbggbzos]
s©gdolol, oby dgdeamddo, Joygmomgdl, AmI sOE ghmo Lobgawdfoxm o6
3obdo@Rogl  dg-14  Igbeol, @mama3  dgbanl, GmdgmoiE g ©gdYmgdls
Lobgerdfogml  aobosbm@dzogemls Lbodmognsdm  og@obeojaos  gEbm
J399565Lmob  dodo@mgdom  0d  JIggdgomsb  s3ogdodgdom, @M@ gdoz
3obbm®0gms S0 bsdymggero Lobgandfogml Gg@odm@ools gomyegdls
o090, 3g@dme, 5d3-ds 1994 (geols dgoaobs gobdo®Bgdomo g3 s@s30s ...,
Omdgedoiz  dogmoms,  @md, dobo  SbOom, dg-14  Iybaoo  Jmomnbmgl
Lobgerd{ogmlbasb bosbols bbby gdolmab 05353d0Mgdye0
LodmJogns Jmbodo@magd@mogo bogdolfo@mdmgools ©sdggdsl §odgdol dbmenmo
00 godBgdby, GOmdggdoi dbmeme  Fgg@0  Lobgedfogml og@obrodiost
©05]399009000goyga@  BgModm@osby dJnbws. 2g®dsbosd doowm gl MmO
J3ESMS(305 @S dMS OMYMOG omJds. aM0bgywols obdo®@gdom, sdgBogzols
093M5(305,  39Mdsbool  3obybo s Lbgs  Lobgerdfogmms  weydogno
o3lB M gdL Lobgedfogmms 3s]@ogol, Gmdmols dobgogomss, dg-14 Igbeano

32% Bouzari and Others v. Islamic Republic of Iran, 439, ob. Lmenom 51.
327
0gdgg, 440.

119



Lobgardfogemliysb doombmgl  Lodmdognsdm  woigol  Lbadygoagdgdols
9bOYbggeymgsls  (odgdol  dbmwme 08 god@gdmeb s igegdodgdom,
amdangdoi dobo oyg@dobiodizool J39d Igmey Bg@dodmmosby 8(*)15;90.“328 >dols
d9dgy  Lobodo@mene  ©olidgbl:  ,aoMs  sdols,  do@mbds  a@0bgyods
dodmobogns  Lobgadfogmms  obps®odgdo  3mbggbiool  033@gdgb@oools
‘dglobgd, @mIamgdoi dogfmes (odgdol Fobsowdwgy dgddbogr  3mdo@g@b...
SO39000 5b3oM0do 5@ Pnomgdl, Gmd Lobgedfogm sbodgdl LodmJognsJm
53306 YR gdsl Lobgadfoxgml Gg@o@m@ool Godaagdl godgom Imdboos®
(09980l goJ®gdmob  ©og58T0@gdom. 3%

AmamA3  bgdmm  swobodbs, o3 Logdgdo gJl3g@dee  hes@myeo  oym
53Mgmgg g IJo@asbo, OMIgEoE ELOMIES, A5gdsmomgdobs  a®M0bgywols
Jobob@gds o ©ogbadymgdobs,  @md,  [odgdol  sz@dogngols  dglobgd
306396300l Ig-14(1)  Fybanosb  2sdmdwobodyg, Lobgandfoxmgdls  gzob@gdom
goegoymgds  YbOybggagmb  [odgdol  sg@dogogols  Jbbgg@3mms  dog®
3™339bLoiool Jowgds gibe Lobgand(ogmgdolysh. dog@sd Jmlods@megd >@
3o0bos®s dobo dmbob®gds, gobsowsb, dmbsds@merol dgxsbgdom, Jn@asbols
sligghs slobogs s®s Log@msdm@olic Lodo®mom@o o@Olgdbya goms®gdsls,
5053 dobo Lsdmdoganm  aobgoms@gdol dglodene  gbol, mydEs, Gmam®3
dobodo@margd  5bodbs, ,,Lobgedfogmms dogd  sOG3  ghmo  bsdoxo” oI
305G gd0m X gH o@ ooy dums.330

4mggeogg bgdmmJdygaols aomgomolifobgdom, Lobsdo@menmd woswyobs,
amd o3 bogdgbg odsbobmgol 0dygbo@g@ols dobokgdbom gobsws 3mbagao]® do
o0  dmpomps  [odgdol  oz®dogngols dglobgd  3mbggbiool  dg-14(1) Iygbenols
Jonbmgbgdmsb. Jmbsdo@meols gosTyggBomgds ©s olodygymgds L@y
250b00G> MbASG0Ml Loodgmoom Lslods@marmds3.33!

MbBo@omlb  Lobodos@mamgdols  dogd o3 bLogombmsb s 3sgdodgdom
Jomgdymo  aoofy3z9Homgdgdo  aobos@gdymos  d@sgomo  Labgardfogml
Lobodo@mamgdols dog®. gOm-gomo gobangbo gosfyggdoergdosb dgodengds
dmgoygobmm  2og@mosbgdgmo  Lodggnmlb  Losdgansiom  Lobsdo®mambs  ©o
e@OEms 3oms@ols gosfygzgdomgds bsddgbg — Jones v. Saudi Arabia, Lows
dobodo@meggods  gOmbdo  doohbogl, ®md  Lobgawd{oxgem  o0dygbo@gdols
3M0b3odo s  [odgdol  sz@dogngols  dgbobgd  3mbggbzool  dg-14  Iygbaoom
3ob3®303gdYmo §odgdol Jbbgg@sgms 3md3gblozool g gds gHmdsbgmmsb
Foboomdwgamdsdo 5@  dJmosh.  dogogomsw,  obaaolols  Losdgasiom
Lobodo@manmd Loddgbg — Jones v. Saudi Arabia — pobsibows, Gmd ,, dg-14(1)
dgbeno  gbgds  (Bbmgrme  ©s  dbmerme)  3md3gblsgool  YPagdsl  od
Lobgardfogml  (bobgadfogm A)  Lodos@margd@ogo  LolbEgdol  go®aagddo,
Amdemols  mgogosy@dds 3o@dsi (56 Lbgs 30M3s, @mIgenoi  dmddgogdos

328 Bouzari and Others v. Islamic Republic of Iran, 440, ob. Ljmeom 51

329
., 380
0dgg, 441

31 Bouzari and Others v. Islamic Republic of Iran, Ontario Court of Appeal, Canada, 2004 (128 ILR 586).

120



Loxo®m bAoA YLTdo) (odgbol s3@0doags @oos®mgos (Joybgosgsw odobs, oy
Lo ogm gl Jdgogds hopgbogno —  Loggme®  Lobgedfogmdo oy  dob
RO gdl aoMgm). Lobgadfogm A s@ol 3sbygbolidygdgao Lobgedfoxm oo
dob 99bs 0bOYbML sg3350 @ Lodmdsmsdm 3md3gblscosby. dg-14(1) Iygbeno
o0 dJmombmgl  bgdoldog@o  Lbgs  Lobgedfogmlygsb  (bobgawdfogm  B),
9bOYbggegmb Lo 3g9mo@o Lods@mnen gd®ogo Lobi@gdols QoM 9ddo
3™33gbLsools doobs {39600 >3Mdogngols 0d O5MM39390mb
53533009500, GEImgdoi Jmbos Lobymdfogm A-Do . . 332

0dogg Loddgbg — Jones v. Saudi Arabia — o0p039 3cmbogos goobos@s
@eOE®S  Jo@o@ed.  @m@Eds  dobadgdds  gobobows,  @md  ,,{sd9b0L
53Mdogngols  3mbggbzos 5@ 0mgogolifobgdl  ybogg@lLogry@  Lodmogsm
0g@obodiosl ... gl dygbeno [dg-14 Fygbaoo] .. 3obs5dF3ogdL  LodmJogosJm
Lo@hgeool  sdgdol  yxagdsl  dbm@mo 03 bosbmob  ©sgz53doGgdom,
amdgemoi  3odmfgggmos  swyomlsdymggeo  Lobgedfogml  og@obrodiool
J399 gmgxgo  Fg@odm@0ol godamgddo Jmdbps@o [sdgool  godgdom. 333
53539 bogdgbyg @m@deds 3medobds goboibows, ol Logbgdom gmobbdgds s
0b0o®gdl  Losdgesizom  Lolbosds@meml  dolsob@gdsls 03 Logombbg, @m3
(03960l Ibbgg@3els ga3angds 5J3L, dmombmgml Lobsds@mem Fglbom bosbols
o5bobmoy®gds dbmeme 0d Lobgedformligeb, GMIgadsi oo®mgos {odgdols
Lbog@msdm@olm  sg@dogngols  3@0bz03o0. 3 m@e d0badgdobs s  gem@E
dmgdoboll sbAL, @md  Lobgawdfogm 0d9bodgBol 3G0biodls s (odgdols
dggaoe 3094gbgdygmo bosbols sbob@oy®gdol Jmmbmgbols 9gegdsls dm@ols
30bRoJBo o6 sOLYIMIL, mdEms dsms@ol Lbgs (9309003 wogmsbbdbgb.

dbaoglo ‘dgbgogegds 33bggds bodg360g@H ™ 0@ gOoFYAS>do(3.
dogooms, do@blo {gal: ,,d9-14 dgbenols yobbogngs gOmosb 3mbdgdl@ddo od

Igban gdmsb, @mIamgdoiz GgOodm@oygmo bodbom dgboywggdl gzogdoMogds,
b50gdl  go@oyol, @md gl Igberoi 9bps gobods®@ml @mamai dgbano,
Omdgeo demombmgls Lodo@mangd®ogo 5330l Lodyoagdgdom
9bOYbggerygmgzgsl 9300  Lobgandfogml  og@oboodiool godaagddo
howgbogno  (odgdol  g5]Bgomeb  dodsdmgdom..  [g3®o  Lobgardfogml
3o Egdmagds, OMd  Logymo®o  Lodo@magdbdogo  LolBgds ..  yggeos
Ibyg@ggeobmgols aoboml byedole§gomdo, Logs@eyome, ol gogogdyemgds
5@ >Mol, Mmdgebsg [g300 Lobgadfogmgdo osbg do@Bogo ao0bosmgbdwobyb.
[3mb39bG00L] 533m®9dl o3 goengdyegdols omgoeolifobgds O™ 3jmbmwom
Ibgggermdsdo,  Logod®gdgeos, obobo  330x80me  dJoymomgdebgb  5dols
Bglobyd. 33

332 Jones v. Saudi Arabia, 659, ob. ljmerom 260.

0d39, 727, ob. Ljogom 51

3 039, Opinion of Lord Hofmann, 733.

** Byrnes A., Civil Remedies for Torture Committed Abroad 543 (ob. Ligo@osms gHgdseno Scott G. (Ed),
Torture as Tort, Comparative Perspective of the Development of Transnational Human Rights Litigation
(Oxford-Portland Oregon: HART Publishing, 2001).

333

121



OmamA3  bobgandfogmms 3@sdogs bomganymals, §odgdol  sz@dogngols
dglobgd  gmbggbzool  dg-14(1) Iy baosb  2odmdEobodyg  gogr©gdya gdgodo
Lobgandfogml  ggob@gds  dbmgme  Loggmeto og@oleodiool godaagddo
howgboaro  [od9b0L  Ro]Bgomsb  ©sgogdodgdom. Lbgs Lodyggdom, Fodgdol
53Mdogngols dglobgd  3mbggbool dg-14(1) Iygbaosb odmdwobsdyg, {odgdols
dggaoe doygbgdyaro bosbolmgol 3md3gblsool dmmbmgbols ygagds sl
odgb  Ibmegme  0d  Lobgewdfoxgmbash, @mdmol  Gg@odm@osbya  swyogo
dmbps  §{odgool god@l. gl 3o bodbogh 0dol, @mI Qobogy®o 3oGo 3g9@
Jobobmgl  swyombodymazger  Lobgandfogml  3md3gblsigools  dowmgdols
9bOYbggerygmrsl 03 bosbmsb ©szo3doMgdom, OmIgeoi ol Joswys YEbm
Lobgendfogml  Gg®odmaosby (odgdbol dgogasw. dob  glgmo  dJmmbemgbols
YR gds  sobsdymagmo  Lbobgedfogmlb  Gg@odm@osby ¢oGsmmE 5@
aoohbos. B gdol sMo@ligdmds 3o, mogobmogow, godm@oibogh Lobgerdfogm
099boBgBol  3M0bEodmsb  dobo  gmbgwoldBol  dgbodagdemdolsiE. oy
B0bogyg® 300l oMo 53l sgomlsdymagano  Lobgenrdfogml  dods@m
dJombmgbols  9xgegds,  dybgddogos, Lobgend(ogem  0dybodgdol  3@obiosdo
Fobos@dwgamdsdo ggd dmgs od PR gdslomsb. bm@dsGoygmo  3mbgeoddol
SO5MLYOMmds 3o 30MEs3o®  3ogdo@dos  dg-14(1)  Iygbaool  3mbE gL do
(odmygbgdbyamo  bm@ds@oygamo  og@s@Jool  ©m]B@obsby  oggydbgdaeo
oM 9d96@0lL  J3gpommdslmsb.  jmbgemoddol  s@o@lgdmbdol  30Mmdgddo
0M9396@ 0L Lodos@mangddogo  ULgds, ®@mdgamoi  bgdpamdo  bm@dols  dogd
J3990am30 bem@dols dmJdggdol odagaels ageolbdmdl, 390 Lomogsbmdl
Fodgdols dbbgg@3anls Log@msdm@olimbsds®ome gd®ogo 0ngoglob@olom
Ago@a@  Lads®mngd®og  bogydggaenl odobsmgol, @md dob  Fodowyobml
Lodhgeoo  g@mo  bLobgedfoxml  Lobsdo@menm@o  dgmedg  Lobgedfogmls
Joboomdwgy ©@o dmombmgml o3 ¢35boligbgaols  Fg@o@m@osby  {odgdols
‘dgegaoe dobmgol doygbgdygamo bosbol oBo%Qo‘gﬁ(‘]Bo.Bé

5. bobgedFogm 039bo@g@o ©s Labsds@mngmmmbogol d0ds@mngol gxegods

5.1 dgbogsgmo

bod@mdoll  [obodwgdodg  bofoaT@o  Logobpygdm  gyu@dopmgds  godmobs
bo@ds@ogeo 0g@odJool ©mJBd®oboby ©orydbgdym sy ydgb@l, @mdgeno

3 bobgedfogm 0du6o@gHobs ©s Fsdgd0l s3@dsggols dglobgd mbggbo0l dg-14(1) dgbaols
9D0009A0nd0doGmgdol Logombmob ©s353d0Mgd0m 253909090 ©sliggbgdo mobsddsw  gbgds
Lobgardfogm 0dygbodg@obs ©s, bmasmse, oesdosbol guagdgdol wodmmgggol dbbgg@damms
303396Loiool g gdoll  YOM0gAHndodo@mgosl  (dsgsmomngdobmgols  ob.  Mazzeschi  R.P,,
Reparation Claims by Individuals for State Breaches of Humanitarian Law and Human Rights Law: An
Overview, 1 Journal of International Criminal Justice 339, 2003, 340 (yodm@go®mnyaros Cambridge
University Press-ols gen9J@@mbyer dmbsigdms dsbowsb).

122



(odmygbgdyanos Lobgend{ogm 03960@gGHobs S Lobosdo@mambsmgols
dodo@mgols gy gdols  YOHM0gO®odoGmgdols  3mb@gJlEdo.  aoblobognggamo
5093960, bm@dsGoymo  09@s@Jool  MJBG0bsby  ©orydbgdbymo  Lbgs
50 9d96Ggb0l Ibpoglbo, Mebodg®mgg Log@msdm@obm Lods@maol ho@dhml
QoM gddo  Go@mdl  03mgmlb  @Gs0dg  dgJobobdo, @mIgeoi  swsdosbols
YR gdgools  ddodg  oMgggoms  dlbgg@da  30Mgdl  dglodengdenmdsls
dJobgdes  Fodgoaoboo  Ladmdognsdm  Ladbgangdo  ghmo  Lobgendfogmlb
Lbobodo@mamdo dgmeg Lobgadfogml (obssmdwgy ©s dmgmbmgsm dommgols
o0 oME393960L dggaoe 3094gbgdygemo bosbols sbsb@ay@mgods.

aoblsboanggano >M93dgbE0 99999bgdo> deolsob@gosl, Gmd
Lobods@mnembngol  dods@mgol  9xagds s  Lobgadfogem  0dybodgdol
30063030 3056 gONISbgnmsb bm@dsGoym jmbgeodddo s ©3H3o3gol,
Omd bo®dosGoygeo 0g@s@ ool ©mJB®0bsby oydwbmdomn gl beo@dsGoyyano
3MbgodBo  9bos  aowsfywgl  Lobodo®membmgol dodo@mgol  ¢gegdols
Lobo@pgderme.  sGa9dgb@ol dobgogom Lobgardfoxnm 0d9bodgdo 3Gobzodo
Fomdmoagbls Lodo@mengd®og do®og@al, Gmdgmoi Lodygomgdsl o@ odanggls
30096l (odo@aobmb  gabem  Lobgandfogmgdols  Fobsomdwgy  LodmJognsJm
Lo@hgangdo  segobsdymagmmo  Lobgedfoxgmgdol  Lolbsds®mamgddo  ©o
deombmgmb domo YR gdg60ls ©05OO39300 3odm{ 3990 boobols
Sbobwoyy@gds.

bod@mdols dm 9990 bofoaols QoM 9ddo ‘dgxnobegds
bgdmombodbyemo  sOAdgb@ol Lol{m@yg. sdobomgol aosbogobgdbyanr 0dbgds,
@53 gbo  IMEosh  gOMAsbgmmsb  3mbgaodddo  Lobgadfogm  0dybodgdol
300bz030 o Lobosdo@mambogols  dods@mngol  gamgds  ©s  @odwgbow
‘dggdamos  Lobgardfogml go®o gobdsl dgm@g Lobgadfogml o0dygbodgdols
dobodgdobg  dmlbo®hgarol  Lobsds@mambngol  dodos®mgol g gdowsb
3odmdobody.

bgdmswbodbyano Logomnbgdo yobbogngano 0J6gds 93O M3ge00
Lobods®menml dogd Loddgbg — Al-Adsani v. United Kingdom —  dowgdoeoo
ool Y3900 gdol  d@ogndo, gobsowsb  Lfmege  od  aoesfygg@oegdsls
RoONME  04gbgdgh oMs Tbmemme  gg@m3dol, os®sdge  bbgs  3mbGobgb@gdols
Lobgend(ogmms Lobosdo®manmgdo Lobgerd{ogm 03960@g@Gobs ©S
Lobodo@mambomgol dodo@mgol ynagdol YOmog@mdods@mgdols Logzombby
bz germdolsls.33

Lobodo@mambogols d0ds@mngols gaagds Fo@dmopagbl ssdosbol g@o-
9O JoM0mo YR gdols @s 0go omgomolifobgdygmos ssdosbols g gdsms
©5330L bggmmdo dmJdgeo 3Gs]Bogyme g3gges do®omswo Lsgdmsdm@oliem
bgandg36 99 gdom. 3859 9B gdsl 0mgomolfobgdl sesdosbols g gdoms

337 dsp. ob. Bouzari and Others v. Islamic Republic of Iran, 444-445, ob. bsjmeooem 5S1.

dop. 0b. 3m@oBogyo ©s Ladmdomsdm gaagdgdol dglobgd Log@msdmdolom 3s]@ol 14(1)-
9 dgbaro, ob. Lmaom 317; sesdosbol ggagdsms s3g@ogymo gmbggbiools 8(1)-g Igbano, ob.
LJmarom 5. ssdosbols @s bognbms ¢u@gdgdols sgdogyao Jod@ool 7(1)-g Igbano. Jo@@ools

338

123



930m3 90 3mbggbiosE.  do@mogos,  jmbggbiool  Bgdbddo  Lobods®rm-
gmbomgol  dodo@mgol  gg@gds 30300 5@ oMol bobligbgdo, dog@sd,
930 M3ge00 Lobods@manmls 2obdo@Bgo0m, >mbodbyyeno YBE g
30dmdobodgmdls  3mbggbiools 39-6(1) dybaowsh, @®dgmoE Aobsdd o3zgol
LolodoGmamdo Logddol Lods@maosbo gobboargols o3mgdols.’??

OO 3 >©sdosbols R gdoms  ggdm3yeo Lolodo®manm  asbds®@ogls,
Lobods@mnembngol  dods@mgol  9gmgds  a9@olbdmdl 3060l 9gangdsl,
Fodoaobml  Lodhgangdo Lobods@mermgdls oy @G®odybsangddo  Loggmodo
Lodmdogsdm  wmaagdgdols s  gomgdnmgdgdols  goblobabmg@sm. 340
dmgdgmo 2oblobwg@gds bomgse doygmgdl, G®I 0@l Lobsds@mambongols
dodo@mgols R gds dgodengds 3Jmbwgli dbmame 0d dgdmbgggedo, my ol
Qemdl  bodmdogmsdm  ggagdsl  ob  gomegdygmgdsl s bydl o3
9B gbosbmob Y go@Egdy@gdobmsb ©sgogd0Mgdom Lodmdogsdm Lo®hgero
Fodoaobml Lobodo@meanmJo. >Jgosb aodmdobady, Lodmdo@s e
YR gdgools s  gomEgdymgdgdol oM@ lgomdol  3oM™bgddo O3
Lolodo@mambongol dods@mngol g gdol s@lgdmdsby dgodergds Loygds@o.

b93mombodbyanols gomgogolifobgdom, Gmeglsi sesdosbol g gdoms
930m3go  bobsdo@mam  asoboboanogl  Lolodo®mngrmbmgol  dods®mgols
YR gdol WoMEgggol Lsjombl, ol, ¥30M39egli ymgmols, >@3393L, 3Jmbgs
0y oM 300l Lodmogsm YR gds  ob  gogrgdyamgds, @mIgEmsb
s3ogdodgdomsz  [odwygbogro Lodhgamoli aobboangsbgi dob godo  gomdgs

55doobol YR gdsms  ggem3ymo  gmbggbizool {936 Lobgad{ogmdo.
dbogome Aol Igdogy,  Oo3  Lobsdodmenem  dgbodsdobo  LadmJognsJm

YR gdols s gomgdymgdol sOLYdMdSL oo gbl, ol 0fygdl by ganmdsls
03 Logombbg, ogm o9 o®s go®o Lodhgaol gobboangsby @gao@odyg®o ©o
360306 3090.34 Ygliodsdolow, dgodagds omJgal, GmI LolodsGmememlimgol
dodo®mgol 9g@gdol oM@gggol Logombo gg@mdyen  Lobsdo@mamdo @
9HO33© aobobogngds.  30Mg9e0 gBS3bg, MMAMOGE o@obodbs, dm{dwgos dg-6(1)
dgbaools  25dmyggbgdol  [obsdo@mdol  s@Lgdmds;  39@dme,  bogds  odols
3°M33935  dJmbs oy o@s  Jmbodhgergl  Lodmdoasdm  ggemgds  ob
goegoygmgds dmdsliygbyg Lobgedfogmdo s gmdgs oy o@s dob Jmdsbiygby
Lobgadfogm@o o3 Lodmdogsdm  ga@gdslbomsb oy  gomogdygegdslmsb
©5353doMgdom  Lobsdo@mene Lsddolfo®dmgdsby godo. my ©oaobos, @md
Jobodhgegl Loggme®d  Lasdmdogsdm  gxagdosbmsb oy gomegdygmgdsbmsb
o353 dodgdom IJm3sbyby Lobgandfogml Lobsdo@merm@o ogol [Fo®dmgdol
‘dgbodengdamds o  dogzo, ULbgs Lodyggdom, oy ©opaobos, @md  dobo
Lobosdo@m@mbogols dodo@mgol  9gagds  Igodbeyes, dodob  Lolbosds@meom

Badbdo bgendolo§gomdos dobgbm@ols 160390Lo@g@ols 39933900 %by:
http://www1.umn.edu/humanrts/instree/zlafchar.htm

3% Golder v. the United Kingdom, ECHR, 1975, Par. 29-36. yo005( 439 0809ds bgedobs§gomdos
50305601 YR gdsms gg@m3ygmo bolbods@maml ggoag9@wby:
http://www.echr.coe.int/ECHR/EN/Header/Case-Law/Decisions+and+judgments/HUDOC+database/).
340 0gdgg, Par. 36.

Ashingdane Case, ECHR, 1985 (81 ILR 107, 129).

341

124



ool aobboengols dgmdg g@o3bg o 5¢aligdl, ogm my o@s gl Igbmywgs
ga030d9YO0 5 3OMIMM3B0YEo. MY g3Om3gao bobsds®omaml dggsligdom,

Lobods@mnembngol  dods@mgols  9geagdol  dgboyegs o0  gdbobydgdmos
92303037960 Jobbgdl o 5@ oym 3OM3IMGG0Yeo, d5Tob ol dgoggeligdl o3

‘dgboaogol Gmama dg-6(1) Igbaol wodm®gggsl.

boJdgbg — Al-Adsani v. United Kingdom — 3g-6(1) 3ybanols os@mgggols
‘dglodm{dgomo@  930™37eds  Lobosdo@mamd dodo@ms  G@swoizoge  Ggb@l.
Lobods®menmd,  3dodggenr  @opdo, dgogobs  dg-6(1)  dgbenols  godmygbgdols
Fobs30®mbols s@lgdmds. Lbgs Lodyggdom, Lobsds@mnemd dgodm§ds 3Jmbosm
09 5> dbo®hgagl dm3slygby Lobgadfogml Lods@magd@ogo Lol gdol
QoM gddo Lodmdogmsdm 9aagds s ggboyos 0y s®s dob Lobgerdfogm
039603 gBolL  3M0biodol  dogrom  s@bodbye  Lsdmdognsdm e gdslmsb
©s3ogdodgdom  dm3slygby  Lobgardfogmdo  Lobods@mambmgols  d0ds®mgols
YR gds. dmi3gdgmo  Losgombols ogdoms  gosfyggdols s, dsTobowsdy,
Lobodo@mambogols dodo@mgol  yxagdol  dgbmyogol ©oeygbols  dgdwgey
930m3ygds  bobodo@menmd dgoxgols  Lobgadfogm 0d9bo@gdol 3®obiosdols
bog3dggen by Lobasdo@mambmgols dodo®mgol  ggagdol  dgbeyogol
@ ga030dYOmds 5 3OM3MM 09 MdS.

LY M@ g bgdmombodbyano Logombgdols 0023003 930 M39e00
Lolodo®maml dogd  sbsbgmgdyan  Lsddgbg dowgdyemo  gosTyggdoergdols
aobbogrgols Loggydgger by, bsdOmdol Fobodwgdodg bofogndo Fo@dmgomagbm
©sliggbgdl  Lobgandfogm 0dgbodg@obs ©o Lobsds@mermlbmgols dods®@mgols
YR gdols YOM0gAHNd0dos@m gdols Logombby. 39Mdm, bogds 0dols
aoobsa@obgds, sOLYOIMAL my oM bm®Is@Goymo 3mbgeoddo Lobgedfogmls
039603 9BH0lL 3M0biodbs s Lobsdo@menmlbmgol dodo@mgol g gdsl dm@ols
©5, 5Jgeob  20dmIobsdyg, Gobwgds, doOmgdbymos g >s@S  bm@ds@Goymo
09050 Jools M JBH®oboby oxnydbgdymo s@yydgbdo, GmIgamoi Lobgerdfogm
039603 9GH0lL 3@0biodlbs s Lobsdo@menmlbmgol dodo@mgol B gdsls dm@ols
Lodo@mean gd®ogo 3Mbxao@ol s Lgomdsls NONOR S >d
©0530001300905do  P30M5GgLmdsl  Lobosdo@mambongols dods@mgol 9u@gdsls
o5bodgols.

bod@mdols  dmigdyeo  bofomo  LEHOYJH YO  spgdgmos  0dogg
300b303bg, @53 dg-6(1) Fgbeool od®gggol  Logombmsb ©s353d0@gbom
930370 Lolbodo®maml dogd Loddgbg — Al-Adsani v. United Kingdom —
Jomgdymo aosfyzgdomgds s, dgbsdodolow, m@o bofogologseb dgwygds.

30039 bofo@Tdo  goosbogrobgdm, oy @sdegboe  Lim@os  ggom3dygano
Lolododmaml  dgagsligds,  @md  bgdmombodbyer  Lsddgbg  dmbo®hgang
Qemdes  bodmogsdm  gxemgdsl s @md  Lobgendfogm  0dybodgdol
300b303ds  Abo®hganggol  Lodo@megd®ogo  @od@gmengds  dgyddbs o3
LodmJogmsdm  9xmgdoslbosb  ©sgogdodgdom  Lobsds@membmgols d0ds®mgols
YR gdol  goblobm@Eogegbols  mgomlsb@obom. gg3@™3geo  Lobsdo@manmls

aoolyg9Boamgdol o3 6@opdgbBol  dobggom  gozgmEgds  do®oms©o

125



slggbgdo  Lobgand(ogem 0dygboGgBol  3@0biodols s  Labsdos@mambmgols
dodo@mgols yR@gdols YOMogOMIdo®mgdols Lsgombols oGaaog.

@53 dggbgds dgm@g bofoal, 5 goboaosgm bgdmo domomgdye Logdgby
930m3y9e0  Lolods@meml goslyggdoegdsl 0d Logombmob ©szsgdo®gdom,
0gm oy oM Lobgawd(ogem 0dgbodgdol 3M0bzodol Laodsdom dmlo®dbganols
Lobods@mnambngol  dods®mgol  gxagdol  dgboyogs  @gpododydo s
3OM3mA309@0. >s@bodbygmo Logombol momdobyg g3eim3ygao  Lobsdo@menmls
dog® aodm@sbogn o5(Yy39B 0 gdoby g9@o0mgdols ‘dghg®gds
dobobdgfmbogros 03 gbow, 5dgbsws(3 ols ‘dgo3o8L Lo0b@Rgmglem
dggnoligdgdl, @mdewgdoz  bsd@mIol  IJmigdye  bofoamols  godaagddo
aobsboanggano  do@omoo  Logombols  momdoby  woliggbgdol  Bolowgdswss
Loko®m. 396dme, Lolodo@maml dgbeggdgdl Logbowyg dgodzm 0d Lsgzombdo,
0y G5dgbo  doOmgdymos  Lobgadfogm  0dygbo@gBoll  3@obiodol
3963 9JL@ o Lobods@mambmgols 30do®mgol e gdol oM®gggoby Loygdodo.

dop@sd  go®g  Jmbpgds  Ydyomme  bgdmswbodbyamo  Lsgombgdols
0omdobg  ggem3ygeo  Lobods@meml  dogd  domgdygemo  aowsfygg@omgdols
aobbogrgs o aoobognobgds, Jobobdgfmboanos jowgg gombgan Loddol — Al-
Adsani v. United Kingdom — 3536030 356 9dmgdgdols dodmbogngs.

52 Logdols — Al-Adsani v. United Kingdom — g5J@md®ogo ao60gdmgdgdo

boJdgbg — Al-Adsani v. United Kingdom — 50530560 ¢@3emgdoms g3@m3ygen
Lobods@menmdo Lodhgao Fodwygboa odbs aog@mosbgdygao Lodggmbs s
J9390m0l ImJognsdols Bog®, GmIgeroi 3G3oEgoes, ®md Jygzgomds osMZos
dols Fobooswdgy [odgo0l s30doagols 3G0bzodo. {odgdol o@bodbye as]@msb
©s353doMgdom Jmbodhgengd Fodmoaobs Jyggomols Fobss@dwgy LodmJognsJm
Lbo@hgeoo  obaenololl  Lobsdo@mamgddo, @mImgddsi  homgoangl,  @md

Jogdgee  Lsddgbg  Jyggomo  Lodggdammdes  0d9bo@g@dom  aog@mosbgdaeo
bodgxnml  og@obEoioolasb s  Omd,  dgbodsdolow,  olbobo  g9@

aobobosgebgb  Jyggomols Fobsoswdogy  Logdgl. o30l dgdwge  dmbos@bgen gd
Fodoaobs  Lodhgao  aog@mosbgdygao  bodgymlb  (obssdwgy  swsdosbols
YR gdoms  g3Om3ge  Lobodo®mermdo  ©s  8dG3o3godes, @md  swsdosbols
YBE GOSN S 93003700 30639600l bbgo d9ban gomsb 9JOmS,
3090005bgdyyads  bodgxnmd  ssdmgos  dg-6(1)  Igberom  063BJ03gdE00
Lobodo@m@mbogols dods@mgol ¢gegds, oo gob@s @s Il 0dygbodgdols

JoBogom  Jyggomol  (obsoswdwgy  Fodagboeno  Lodmdoasdm  Lo®hganols
aobboagob .32

342

Al-Adsani v. United Kingdom, 25, ob. LJmgnom 292.

126



boddgbg — Al-Adsani v. United Kingdom — g59@m056gd99ao Lodgnml dog®
dolo@bgenols Lobodo@mambmgols dods®mgols 9B gdols ‘d9beywgols
Logombbg 930m3geo Lolods@mmeml dowsfyggdomgdols gobboangs bod@mdols
QoM gddo  dmbpgds m@o  Lbgowslbgs  Lsgombol  3mb@gJl@do.  30Gggen
@0do, oEA0begds, sAOLgdmdes oy oMs bsddgbg — Al-Adsani v. United
Kingdom — gg@m3ygao 3mbggbiool dg-6(1) dgberol 25dmygbgdols Fobosdo@mds.
390dme, dgguolpgds, dJmbps gy o@s dmbo®hgagl bsdmognsdm gaagds,
Amdemols  bobsds@mam  abom  ©oigol  9boybggaymasi  dob dggdenm
dJogmbmgs 2590m05bgdygmo  Lsdggmbasb. smbodbymo Lsgombol gobbogngsls
oJgl  3obloggmmgdygmo 360dgbgarmds dmgdgmo bsd@mdols dobbgdolmgols,
30650056  L{m@go 53 Logombol  godaangddo 03390905, 099 @odwgbow
dodmgdaos  Lobgedfogm  039bodgdol  3mbdgdbddo  Lalsds®mammlongol
dodo@mgols g agbol s@LYdMdoby s dglodsdobow, 0dygbo@g@ol 3@0biodlbs
S Lobosdo@mambongols dododmgols YR gdsls Jo@ols beo@doBogyen

306803 by by ganmds.

bgdmombodbyano  Logombol gobbogngol dgdwgay yydomgds ©ogmdmds
9300390 Lobodo@meml  aoesfyggdogdol 0d g@sadgbdl, @mdgando
Loygdo®os Lobgerd{ogm 039603 9@0b 3M0bzo30l Lobo® gdenm
Lobodo@mambongols dods®mngol gxagdol dgboywogol @gao@dodg@mdsls ©s
3OM3MAO309@mdsbg. 53 Logombmob  ©sgog3dodgdom  Lobsdos@menml  dogd
304909090 dggsligdgdo  360dgbgermgobos bsd@mdols dmgdygmo  bofoaols
QoM gddo  dodomo  Loggergg Logombbg —  Lobgendfogm  0dybo@gdol
300b030bs S Lobosdo@mambongols dododmgols YR gdols
9A000gOM30doOMgoobg — ©oliggbgdol aolioggmgdasw.

53 Lobgandfogm 0dgbodgdo s dg-6(1) dgbaol godmygbgdol Fobsdo@mdols
>OLgdmds

53.1. Yglogsgro

bod@mdols 53 bofoendo gy@owgds gmdmds 0d Lsgombl, my @sdwgbowe
dodmgdygmos  Lobgedfogm  0dybodgdol  gmbdgJl@do  39-6(1)  Iygbaools
Fobsdo®mbols  s@lgdmdabg by germds. bbgs  Lodyggdom, aoobsgmobgds,
5OLgdmdl My oo Lolbsds®mammbongol dods®@mgol gxamgds d5dob, GmEglsg
dmJdggol Lobgadfogem 0dygbodgdol 3@obzodo.

127



bod@mdols  Tobsdwgdodyg bofoaTo  [o@dmwagbogros  Uoddggdobyg — Al
Adsani v. United Kingdom — dbs®gms 539dgb@gdo, g3@m3gao Lasbsdo@manmls
dggnolgdgdo s, do@ml, Lslbsds@meml  dgguslgdgdol  Lasds@meangddogo
sbognobo, @obmgolsi begds Lobgand{ogem 0dygbo@gBobs ©s dg-6(1) Iygbenols
3odmyggbgdol  Fobsdo®mdols Logombol o®ggemog gg@mdygano  Lobsdos@mamls
sOLgdgeo 3@s5]Bog0l dodmbogangs.

532 3g-6(1) Igbmols godmygbgdol Fobsdo@mdol s5@OLgdmdslnsb wsg5gd0®gd00m
Ibodgms dogd [odwagbogmo >0 9dgb@gdo s Lobsds@maml dggslgdgdo

boJdgbg — Al-Adsani v. United Kingdom — 3g-6(1) 3d9bgools Fobsdo@mdols
Logombmob  s3ogdo®gdom  Im3sbygby  Lobgerdfogm  sgbopgdws,  ®md
doigdyge d9dmbgggedo g30m3geo  3mbggbiools 3g-6(1) dybenrols aodmygbgds
oM oy dgbodangdgao, gobsowsb gl Igbao s@ogoms® gogrEgdymgdsl >@
530bAgol  Lobgandfoxgml  olgm  ©oggdbmsb  ©sgogd0Mgdom,  GmIganms
3o0(9390°3  LEoggds  Lobgandfogmlb  og@obiodiost.  aog@mosbgdeao
bodgxnml  aobiabowgdom, as3mdwobs®yg  oJowsh, @®d ol Imgmbmggdmws
Log@modm@olem  Lodo@mgrols dosgrom  0dybodg@ol aogdEgergds  Jyggom by,
3590m0sbgdbygamo  Lbodgxnml  gOmgbyga  Lobosdo@m@mmgdl  o@  goohbpom
09@0lod3os, gobgbogsmn dmlo®hgaols dogd Jyggomol Foboowdwgy bosbol
Sbob@oy@gdol dmmbmgboon Fodwagbogno Lodhgeno; dgbsdsdolow, dmdslybols
30303Ego0m, Il o0 dmgobmggdbmes  3g-6(1)  Igbeools  Logydgger by
dolo®@bgenols dog® oty gbogoo Lo@hgeools 0533900 Lo 39mo@
LolodoGmen g d0.343

Jobodhgeols  aobabowgdom, aog@mosbgdygeo  bodggml  bods@meols
dobggom, (sdgb0l dgogase doggbgdyemo bosbol sbsbmoy@gds LsdmJognsm
Lods@moeomdmgdols Fgbomss sdggdyeo. ol, @md dobo Fodgdol goj@o
dobs 2590005bgdyg@o odgarml Godamgdl gomgm, dnbsd@hganols mJdom, @
Jdbogs 560 JMen gdsls bo@hgeools 3obloboanggem s, 306500056
3090m0obgdbyamo  bodggnm,  aomdyggyse  dgdmbggzgddo,  og@obeodiosl
0803990l dobo  J3gybol  goda@gdl  godgm  dmdbeed  LodmognsJm
5010393903 30l ol s dmbodmbgangd dmoygsbs ol gsdBo, @mI
3090005690990 Lodgxmb Lolodo®mamgdds 0ds39 boddgbg wesgdogmazoe gls
dob  Bog® oy 30Mmgbgdoms  Fobsswdwgy  [odwagbogro  La@bgano,
dog@od  godo  gobogl  Jyggomol  Fobsswdwgy  Lodhgemols  gobboargsby
039608 9GH0L 3M0b3z030l Ladsbom. dglsdsdoloe, dmbas@hgerols 3@ 3039000, >3
‘dgdmbgggsdo 3@mdemgds ogm o@s ol, AmI sl 0@ 3Jmbos Jyggomol dodsdrm
LodmJognsdm  dmmbmgbol  gaagds, o@sdge  ol, OmI 2590 m0obgdieds
bodgma 0d9bo@g®o dosbodo 93900l boggoma®o Lobodos@menem

343

Al-Adsani v. United Kingdom, 37, ob. LJmgnom 292.

128



0g®obodioolash s  sdom Ygbsdangdanmds o  dolzs  Jmbo®bhgangls,
9bH9bg9@ g9 mogolo Lodmdomsdm 9amgdol wozgs LobsdosGmeemdo. 34

dbodgms dog® {odma gbogo >O939bE godmsb 05 353'doMgoom
93O ™39 d> Lobosdo@manmad boggmo® 30939096 Y0 Lodo@moabyg
4OEbmdom  aobsbos, GMI  mogobmegow  dg-6(1)  Igbero  s@ESgoMSG
do@Bg@oomy@bodo@megd®og B gdgdls o  goggdym gdgdls No!
(o®dmdmdl o @md gl Igbaoo  gbgds  gg@m3ymo  3mbggbiool {930
Lobgand{ogmgddo 9339 >OLgogeo Io@ Moo @ lsds@me gdoMogo YR gdgools
LolodoGmam gbom 9b@9bggaymeol 3o@ob@ogdl. 3 sdom  Lobsds@ma™d
3obdo@@s,  @md  dg-6(1)  Iygbero o6 9d398gdodgds  godmygbgdsl, ;e
Jobodhgerggdl  o@  aoshbosm  Lodmdogmsdm  gxagdgdo,  O®mImgdmsb
©s353doGgdomsz  dom  godo  gmdgom  Lobsds@memlmgols dods®mgsls s
LoJdol aobboangol dmmnbmgbsby.

Logombbyg, 3JJmbps oy ods  goblsboenggen  Logdgbg  demlo@hgaogls
LodmJogns Jm YR gdo, Gmdgools Lobosdo@manem abom 5330l
9bOYbggergmgsi ol Jm3slygby  Lobgedfoxmbysb  dggdare  dmgmbmgs,
930037eds Lobodo@mamd goboibows, @md dmbsmdhgeng dbgogl bodmJognsJm
YR gdol Geoemods. Lobsdo@memd 5@ 250bos®s 2og@mosbgdygeo bodgymlb
Lodo@oldo@m sM1dgbBo, Gmdaols Jobgogomsi 2og@mosbgdyga Lodggnml o®
dJmbos  0gdobodios, gobgbogns  Jyggomol  Foboomdwgy  [omwagbogno
bodmognodm  Lodhgaro ©s @md, dglodsdobow, dmbo@bgangl  o@  3Jmbs
309000569590 Lodgymlb dododm  osmbodbyeo  Lo@bganols Lobsds@menemdo
©5dg960l dmmbmgbols ygagds.

Loggmo®o  aoesfyg9@d0mgbol  ©olodymgdsdo  Lobodo@mermd  swbodbs,
OMd 359000569090 bodggyml Lobsdo®mermTo dJmbodhganols dogd {odgdols
d@omagbdon  Yabem  Lobgandfogmms (obssdwpgy (odwagboemo  Lo®hganols
aobboangs  Igboygoyamo 5@ oy in  limine, gobsosb,  Lasbsds@mamls
aobgbopgdom, Lsgdo@olio oym, gabm Labgadfogml 9gs@o gmdgs Losggmod
099603 gBdg, Lodhgemo 059398 gdotgomes  dglodsdol  Lobgerdfogmgddo
aobboangols o 2owofyggdol.  gmggerogg gb,  Lobods@maml  sb@om,
dogmomgds 0dsbg, ™3 LoJdgbyg — Al-Adsani v. United Kingdom — 0d960@g@ ol
dobodgds  gobbogoyemo  9bos  gmgomoym  s@s  @mam@3  bodmognsJm
9R@gdol  sOLgdmdol  godmd@doibggero  aoMgdmgds,  s@sdgE  MMAMAO3
30M3gEYOY@o  dsMogHo,  Gmdgmoi dmbsdhgergls  dgbsdan gdanmdsls
5HmIgges, LobsdoGmmm gbom ©sgiage boggmomo Lsdmdomsgm weyan gds.346

bgdmm Jdgamol gomgommolifobgdom, gg@m3ageds Lobosds®mnemmad homgoms,
Amd  aobloboanggan  boddgbg  dmbodbgangl  dggbwyes  6(1)-9  Iygbaoom

3** Al-Adsani v. United Kingdom, 37, ob. ljmgom 292.

Lobsds@menm sbpgbl Loggmodo aowsfyggdomgdols 30dodgdslt bsddgby — Z and Others v.
United Kingdom, ECHR, 2001, Par.87 (ob. Al-Adsaniv. United Kingdom, 37-38, ob. LiJmaom 292).
3% Al-Adsani v. United Kingdom, 38, ob. LJmenom 292.

345

129



35633 30390900 Lobsdo@mambongols dods@mgols g gds, gobsowsh, Gmam®;
Lobodo@mamad 2obdo@@s, Lobsdo@mambongols dods@mgols gaegds dgodengds
‘dg0begoml  Lsbodo®mamml  oygdolpodioosh dmngamo  @opo  LadmognsJm
YR gdgdols  SImegdom  ob  J0Gms  godyggymo  35@gamaogdolngols
03960393 gd0L Jobokgdom. 34

Jbaoglbo  Igxsbgdom  gg@m3ymds  Lobods@memd  Lobsds@membmgols
dododmgols PR gdsls o  Lobgedfoxm  o0dygbodgdol  3G0obiodl  dm@ols
bo@ds@ogeo  gmbgmoddol  sOlgdmds  swos@s. gl, 3]s s,
Lobodo@maml  dbGosb  bod@Omdol  dmiEgdygeo  bofomol o gddo
aoblobognggano s®adgbBol s@lgdmdol 9B gdol smos®gdols Fomdmowygbl.
aobobogrs o Lobgandfogm 0dybo@gdoli 300b3o3o ©s Lalsds®mammlingol
dodo®mgol YR gds MmO G M@0, 3mbiydgb@yeo Lsds@magd®ogo bm@ds,
Lobodo@mamd ol Fgb®oado wosygbs Logombo ghm-g@mo 53 bm@dol dog®
dgmeol dmJdgegdols gobgod®oggdol dglobgd. bowos, @mI mobsdgommgy
Log@msdm@olm  Lodo®mogndo, @mdgeroi by 9a6m 0b@gbloyg®om 0dgbls
o>adosbol 06 gMgLgdby m@ogb@o®gdygmo  Lads@mengddogo  LolbEgdols
b0dbgdl, oOLYIMAL  bmyog®o boswsgo  dmbsbOgdobmgol, @®md  be@dgdl,
Omdggdo3 035396 Ssdosbols 0bFgagligdl, 2oblogym@gbomn 3o s@sdosbols
>OLgdom s Lobogmaberm 0bBgmgligdl, ¢bws dogbodmm y3o@s@glbmds 0d
be®dgdmasb ‘dgemgbom, AmIan gdo(3 9bO9bggeryme9b Lobgandfogm
063 90glgol. 39606, Lobgandfogm 03960& 9oL 3M0bz03bo ©o
Lobosdo@mambongols dododmgols 93 gdols, OMy@3 3Me0boy®o
bodo@ma gd®ogo  3o@gam®ogdols aobbogrgol dgogasw, Log@msdm@olim oy
9Om3gbg@ Lolodo@memgdl Lodo@megd®ogem s@oxg®o o6 dgyderol bganls,
Amd o3 bo@IsFoye  3mbgaodddo  Y3o@s@glmds  Lalods@mambomgols
dodo@mgols 9g@gdsl dosbodmb, aoblosgygm@gdom go, m9 boddg swodosbms
YR gdgools  3dodg  od@gggom  aodmggyeo  bosbol  Sbob@oy@gdols
dombmgbomn (odwygboen Lo®hgangdl gbgdo.

J399m0 Logsbagom gu@omgds gmdmds Lsgombl, my @odwgbom LYm@sw
homgos  930m3yeds  Lobodo@menmd, @md bogdgbg — Al-Adsani v. United
Kingdom — dmlo®bganrg @gamdos dmdsbygbyg  Lobgadfogmdo  Laodmdos@sm
YR gbdol o 3 YR gdoEsb AodmIobo®yg, Lobsds@mambmgols dods®mgols
YR gdsl. 53 Logombol  2oM33935L oJgl  aoesofyggdo 3b60dgbgermds  0dols
dgboggolgdems, oy @odwgboe  dgbsdangdgemos ol Fgbdoado  wowagl
Lobosdo@mambongols dods®mgols YR gools Lolbodg gdam 93bm
Lobgerdfogmbmgol 0dgbodg@dol dmblbol Lsgombo.

347

Lolbodotmeem sbpgbl Loggmo®o gaopsfyggdommgool Gododgdsl Loddgbg — Fayed v. the
United Kingdom, ECHR, 1994, Par. 65 (ob. Al-Adsani v. United Kingdom, 38, ob. LJmenom 292).

130



533  ULobgedfogm 039bodg@ols s gg@mdgmo 3mbggbizool 3g-6(1) Igbgmols
35dmygbgdol  Fobsdo@mdol  g@M0gHmIodstmgbol  Lsgombo  gg@m3geo
Lobsdotmenml 305JGogol Bobgogom s bsddgbg — Al-Adsani v. United Kingdom

— dowgdgmo gorsFyggdommgdol sbosgmobo

OMamAO3  930m3geds  Lolbodo®mamd  bsddgbg — Al-Adsani v. United
Kingdom — aoboibows, Lobgedfoxml  swesdosbols  gaangdsms  gg@m3yeno
3Mbggbiools  dg-6(1) dgberol dogrom gg3@doangds  35M3399e00  3oBgAyMG 00l
300g60bmgol, dom  do@ol  giebm  Lobgadfogmgdobogol,  0dgbodgdob
dobokgdom Logygmodo Lobods@mam og@oleodiool bgg@mesb bsdmJognsJm

YR gdgdols  SdImmgds s sdol  Ygogao o3 Lodmdomsgm  gaagdgdols
dgemdge 3o@ms Lado@magd®ogo @ogol goMgdg Qo@mga?)o.MS

55dosbol R gdgdol 03 3dodg  ©oM®Zgg3gomeb s go3doMgdom,
Omdggdoi  Lobgedfoxgmd  Loggmo®  Fg@odm@osbyg  ob  dgos@omgdbyano
306g8@o0JBdol  wOml gabm Lobgedfogml Fg@odmmosby gobsbm@oges,
9omo  Lobgedfogm 3o o@  sbodgdl  dgmdgl  0dygbodgdl,  s@odgw
Lobgadfogml  gbokgds 0dygbo@gdo gabem Lobgedfoxgml oygdoloojioolysh
Log@msdm@obe  bodo@merols  obgmo  gybwsdgbdy®o  3Gobiodols  dsgnom,
Omym@oiss bobgedfogmms byggagbymo msbslfm@mdbols 3(4106(3030;349 Lbgo
bo®ygggdom, domomgdye  dgdmbgggedo, Lobgadfoxnm  mgomnmb 3o o®
3odm@oizbogl  Loggmodo  Lobsds@menmgdols  og@oboiool  Lgg@mwsb
30b0ogy@ 3o@ms Lodmdoasdm 9agdgdl, s@odgo sdol dol boggeom mogow
Log@modm@olem  Lods@mogmo  539mgdl;  oby,  dmzgdygee  dgdmbgggsdo,
Lobgadfogml o@s 53l smbggbols mogolgamgds, aoogdigerml ob  — s@o
sds m9 03 3oBgam®ools boddggdobyg Lsggms®o oyg@olipolios, dol, gd@sgrme,
5@ ao5hbos 0yg@obiodios dglodsdobo go@gam@ools Lodmdsasdm bsgdggdby.

bgdomJdgmosh  godmdpoboty,  hbpgds  @mpogg®o  jombgs  —
‘dgbodengdgamos 3o, domomgdyee  dgdmbgggedo ol Fgbmoado owygl
Lolodo@mammbongol dodo@mgol ¢xmmgdol wo®mgggol Logombo? yoyygds@os,
Omam@  dgodengds  Lobsdo@manm  oyml  gogegdyano, doowml  [os@dmgdsdo
Lodo@magd®ogo  ©oggdo, OMAgEms  Asblobogrggmswsi dob oyg@olodios
Log@modm@olem  Lodo@menols  dognoo  o@  goohbos.  @Gmgm®3  @em@Eds
d0bp3gdds aobsibows Loddgbg — Jones v. Saudi Arabia: ,,o60 dgLdol, @mame
‘dgodgngds 0dol o dds, @mI Lobodos@mermd o6 doowem bsoddg Lobsds@menmdo
20blsbogggmo, M2 ol oo ozl Jowgdols eyangds. 30

53BMM0, OMIgedsz ghm-gamds 3o0Mggmds asdmmdgs Inbsbmgds, @md
09@0lLod3ooll  s@Mo@lgdmdol  30Mmbdgddo  Lobgandfoxnml  os@  gzob®gds

3o Egdygamgds b ybggayml dol Lobsdo®mermgddo [odygbogro ©sggdols
aobboangs, oym  @sdosbo  (Damian). ol o@bodbogl, ®@md  dg-6(1) Iygbenom

3%8 Al-Adsani v. United Kingdom, 38, ob. Ljmenom 292.
* 0b. 659@mA0l g3 49-51 s Fomomgdymo LJmmomgdo.
3 Jones v. Saudi Arabia, Opinion of Lord Bingham of Cornhill, 720, ob. Ljmgnom 51.

131



35633 30390900 3OMEIPYO Y0 3oM5bGH0gdol wo3gs ggdm3 Yo 3mbggbiools
Vag®  Lobgedfoxmgdl  ggoggdom  dbmgomo  boggmsdo  g®mgbyeno
09@0lodiool  godamagddo.  dgbododolow, —  dogmomgdl  sg@meo, —
Lobgadfogml s®sgoms®o gogegdymgds o6 gzob@gds Lobsds@m-gmbomgols
dodo®mgol gxegdols 9bOYbggerymzols mgolbsb@obom 03 dgdmbgggsdo, oy
Lobgend(ogml Nol MR 0g@ololios aobobogrmls ‘dglodadolo
LodoGmeEgd@ogo ©ogs.3!

Jobob@gdol, @mI 0g@obodiEool s@OoMmlgdmdol 300mdgddo FPoaoms
Lobodo@mambongols dods@mgol 9gegdboll oM®gggobg Loygdo®o, o0bos@gols
930037900 Lalbodo@maml 30sJBogoi3. 8 Lobsds@menm 3@s@ogodo yggesby
ngo@bshobms  gg@mdymmo  jmdobool  dogd  Jomgdymo  aoesTyggdoemgds
boJdgbg — Spaans v. Netherlands, @mdgaobgi goboboggdbms 0@sbols ©s >dT-
ol 309 9bbogdol BModybsanols (Iran-United States Claims Tribunal, dgdpamddo —
A®0dgbogro)  gmgomo  0sbsddOMAgols  dogd  bowgdasbool  Fobssmdwgy
Fodwagbogmo  Lo@hgao. 332 Jolodhgaols  asbibopgdom,  bowg@asbods
ss@@gos d9-6(1) dyberols dmmbmgbgdo, GmEgbsE Yo®o Yob@s dmbs@hgergls
B®0dygbogrol Foboowdogy [odagbogo Lo@hgerols gobboangsby. Lo®bgano
gbgdmes  ®odgbogol dogd  aodmigdygmo  0d  sdobolF@szoygmo  sd@ob
356mbogmgdols bogombls, OMIE0ms3 debo®bgeng ©0500bmggl
Loboby@0sb.333 b @msbols LsbsdsGmmmd 9odo La@hgmols gobbogngsby
©ssladygms 0dom, AMI BO0dboeo, MmO 3 bog@msdm@olm m@ysbobsios,
bo@ygdemdos 03960@9Hom bopgdasbpols Lobosdo@mamgdols
09M0Leo3oolysb s, dglsdsdobow, bog@esbel @ dggdem Fodwygbogno
Lbo@hgaools 606505’\“30-354 039b0@9G0lL JmBogom La@hgerols gobboagobyg go®mols
domgdol gdgy dmbo®hgargd sesdosbols ygagdsms gg@mmdyer  3mdobosdo
Fodoaobs  Lodhgao,  @mdmomnsz ol ddsel Lrgdws  bowgdesbols
Lolodo@m@mbngol  30doGmgol  9ggmgdol  s@Eggga@o. 353 3mIolosd
o9dggdmo  3bm  Lo@dhgano, gobsowsb,  gmdobools  sbGom, ggOm3yao
30639600l 1-gno  Igbeools  dogrom, (g3do  Lobgendfogmgdo  3oldygamdgb
30b396300m aomgogolifobgdyano 9B gd9d0ls 9bOYbggergmxzols
3o o gdols dbmenme  Loggmemo o0g@oleodiool godaamgddo. Gmam®
3Mdobosd  aobsgbos, ,,930m3 gm0 3mbggbizool  l-gno  dgbeools  mobobdog,
doogo  bgandgdzgdgeo dbomggdo  yggeosbomgol msgosbmo og@obwodiool
Q@ gddo b Ybgganymazgh o3 3mbggbizool I mogdo  goblsbmg®eyan
M3mgdgdls s mogolyamgdgdl 36 580l Ygdwga  30Iobosd wslidobs: 08
039603 9@0b 2od0, OMIE0mMS(3 Lo gogomdls B®odygbogno, dolso

**'Damian H., Staatenimmunitét und Gerichtszwang(Berlin/Heidelberg/New York/Tokyo: Springer,1985), 16-

17) (ob. Kloth M., Immunities and the Right of Access to Court under Article 6 of the European Convention
on Human Rights (Leiden/Boston: Martinus Nijhoff Publishers, 2010), 27).
%2 spaans v. Netherlands, European Commission of Human Rights, 1988 (107 ILR 1).
0J30-
0J39-
355
. 0080
0Jgg, 4.

353
354

132



50d0bolBASE0Ymo  o5JBgdo oG 5ol olgmo  o5JBgoo, @mImmgdoiz  dgools
bogdhesbeol  og®obroldizosdo  [ga@m3dygao]  3mbggbiool  1-gno Iy banols
3589000 s,  dgbodsdolo, [58  oBgdmsb  dods@mgdom]  bowgdensbel
5@530005600 35L9bolidggdmmds 30639630006 20dm0boGY oG gi0L@gds 3

Jobob@gds, @mI 0dyboGgBol 3@0biodol 3mbdgJlEdo Lobgmdfogml @
930LGgds  gogEgdygagds  YbOYbggegml  Lobods®mermbmgol  dods®mgols
YR gdol 05335, AodmmJdgemos ggOm3yemo jmdobools oesTygg@oergdsdo
LoJdgbg — Van der Peet v. Germany. LsJdols dobgogom, dmbombgenyg, 930M37e0
Lo3oBgbBm  Lodloby®ols (European Patent Office) mobodd@mdgano, d@oeols
Lbgdos  2gMdsbosl  gg@m3ygao  3mbggbiools  dg-6(1) Iybenols  od®gggsdo.
dolbo®dbgang  99®dsbools Lbobodo@mamgddo  (odwagboero  Lo®@hgerom
sbohog®gdes g3dm3ygemo bads@gb@m Lodboby@ol sedobolG®sGoyge 5@ g,
Amdgamms  Logydggebgis Il godo  godgs  39dymgosby.  gg@dsbools
Lobodo@mamgdds s@oo®gl  g30m3geo  bads@gb@m  Lasdlaby@ols 0dygbo@gdo
>  dobo@hgegls w0 gobdgl  Lo®bhganols  asbbogorgsbyg.  Lodolbybme
dolbo®@bgangd  Lodhgao  (o®oaobs  g3@m3yge  3mdolosTdo. ol ombmgos
303oboolash  2g®dsbools  dogd  Lobsdo@mermlbmgols  d0ds@mgol g gdols
©5GE3930L 500G gols.38

od  Loddgbmob  @ogo3d0dgdomn  g3@m3yands  jmdobosd  oswgobs, ™3
»U0g0m5dm@0len  bods@menols  dobgogom,  Lobgandfoxmgdls  dgydarosm,
dosbodmb  3Mogoangaogdo s  0dygbodgdgdo  dsm  GgBodmmdosby  dmJdge
Loghmsdm@olbe  bLEOYIHOIdL .. gOmgbymo  by3909609d0l  Ibasglo
‘dgbeoaoggdo, OMIgEoms doboboos Log@msdem@olim LEAOYJBHOgo0l
LoJdosbmbols bgandgfymds, s@lgbomsw, 3mbggbzool gomamgddo 58 bsgombl
39-6(1) dnbanols NU) ol Lsgzombls ol bLAoaBo o oyabadl 3%
(bobolids hgdos).

olobodbogos,  @md  gg@m3gao  gmdobools  3@sJBogodo  olgmo

aooVyg9BHoagdgdo  agbgogds, Omdamgdoi  gg@m3ygmo  jmdolbools  dog®
bodggdby — Spaans v. Netherlands (s Van der Peet v. Germany — do@gdyeno

o000 Y39BH0agdgoolgob  goblbgoggdyar  dowamdsls  ogangbgh s 03
30006900z 3o, OmELsi bobgedfogmlb ob Log@msdm@olem mEsbobsiEosls
Log@msdm@molien  Lodo®maol dogrom gbokgds 0d9bo@g@o, swos®gdgb dg-6(1)
Igbanol 25dmygbgdols Fobsdo@mdols s@lgdmdsl. dogogomsw, Loddgbg — Waite
and Kennedy v. Germany — g9g@m3geds 3mdobosd poboibows, Gmd ,g3bm
Lobgandfogml odgrmds@oy@o s bogmblgerem dobogdols Fgg0gdobmgols ob
Log@msdm@olier  m@asbobsiogdologols  domo  mxgogosgyg@o  gybliogdols

QoM@ gddo aobbmdogmgdygmo Jdgogdgbolmngols dobodgdymo 0dybodgdo ..
o0 25dm@ozbogl g®mgbymo  Lodo®mengd®ogo  LoLEgdol o gddo

37 Spaans v. Netherlands, European Commission of Human Rights, 4.

Van der Peet v. Germany, European Commission of Human Rights, 1996 (ob. Van Alebeek R., 376, ob.
LJmenoe 155).
359

od3g-

358

133



‘dglododolo o g@osey@lods@mnegdb@ogo B gogdol  sOLgdMdSL. 360
930m3go  gmdobool  gobds®@@Ggoom,  Log®msdm@obem  m@ysbobsiools
039603930 ,9JIbol @M@ gdsl oM 3399E0  3G0goE ga0Mgdbymo  JoMgdols
Fobosswdwgy 29®dsbools Lobsds®mammgddo 03 Jmmbmgbgbol §odmygbgdols o
9bOYbggerymeasl,  O@Imgdo  Ygogdodwgds g g@dobye Lodo@moendo
>OLgdYe  JoBgH0oyY@lodoMmmnegdb@og 1B gogdl, aodwes 0d dgdmbgggols,
Om@s gl 300gdo  PodL  5ddmdgb  0d9bo@gBby. o3 dgdmbgggedo, ol
[0896039B0] dbm@me s dbm@mE 3OMEIRYOYEo  dosMogHos, Gmdgano
J3bols 55 g gdsls 303 9b3099M0 dombmgbgdols Lobodo@meanmdo
Fodbowa gbow. 361 Amge®3  hobl,  Llm@go  dbaoglh 309390963 9dby
4OEObM0m  s5EY0bs  ggAm3ymds Lobsds@mamd boddgby — Al-Adsani v.
United Kingdom — 3g-6(1) d9beools 35dmygbgdols Fobsdo@mdols s@lgdmdbs.

Joygbgosgo 0dolbs, MM ggdm3yao gmdobool dogd LoJdgbg — Waite and
Kennedy v. Germany — domgdygemo aos{g39@omgods 9ueim sbogmos bsddggdby
— Spaans v. Netherlands s Van der Peet v. Germany — do@gbdyeo
o057 943900gdgdmob  dgoo@gdom,  doOmgdymo  0dbgdmes,  930m3ya
Lobodo@maml Lfmego o3 dmenem m@ bsddgbg g3@m3gao  jmdolbools dog®
dogdgmo yopsyzadomadon gbgarddegobyars. gb yowsVygadHomgdgoo 9ge™
5009335G Mo sloboggh Lobgadfogm 0dgbo@gdol 3@0biodol s>@LL, d9-6(1)
Igbaoo  gomgoolfobgdyge  Jmmbmgbgol s,  ofgeb  godmdwobsmy,
50093350 Mo 3obLobrgMaggb, 09 ©o QoM 96do 930 gdom
Lobgadfogmgdl g-6(1) dgbaowob gsdmdwobs@y gomgdam 9dgd0.302

30 \/an der Peet v. Germany, European Commission of Human Rights, 1996 (ob. Van Alebeek R., 374, ob.

Lmenoem 155).
361
0d30-

>J39 9o gdeme bws 5m0bodbml, MM g3mm3geo 3mdolools dogd Loddgbg — Spaans v.
Netherlands ©> Van der Peet v. Germany — 03mygbgdyeno dopymds aobos®gdymos sp®gmgy
90mgbygao  Lolods@menmgdol aoesfyggdomgdgddoa. dogomomolmgol dgodengds dmygobogn
069l gedms Jsms@ol  gowsTyzgdommgds Logdgby — Holland v. Lampen-Wolfe, Uowss
dmlomdhgenggdo sEbowgdwbgb, @mI Lobgandfoxzm 0dybo@g@ol 3Mobigodo Fobssmdwgymdsdo
dmpol  gg@m3gamo  3mbggbizool  dg-6(1)  Igbmrom  aobd@goEgdgme  Lobsds@membongols
dododmgol R gdobmoeb.  @emAE®ms  3smo@ed oM asobosds gl Fmbsbdgds, G
535 g goo  oslisdgms @m@eds dJoengd (Millett): ,,3mb39b300l 3g-6 Fgbenom  yggansls
960dgds Lodmdogmsm gxagdgoobs s gomgdymgdgdols goblsbwg@olbogols Lads@menosbo
Lolbodotmenem  gobboangol ¢gagds.. ghmo dgbgogom, gl gx@goés dgodegds dgybadsdm
hobglh  Legmo s  ygmgmoldmdigggeno  0dgbodgdol  (Gmpgbsg ol bogsaegdgenm
2530496935l 9J3990gd509d5)  mJH@0bslmsb, Fog®@sd  Ygylsdsdmos 5@  sOLGIMBL.  o@
sOgdmdl oMo 0do@md, @md dg-6 Fgbaom AobdB3039d Yo YR gds 5@ >Hol sdlmEy@yco
©s 9J3990gdsmgds gboywggdl, >@3 0dol gsdm, GmI Lobgedfogm 0dgbodgdol ©md@®obs
@ga0B0dy® Jobbgol gdlobydgos — dgybodsdmds 0dol aodm 5@ s@OLYdMdL, GmI Ig-6 Fybero
93@dogogl 930 Lobgandfonmgol  gobogydo  3odgdobmgol ool oddsl  mogolo
3033939600l godmaagddo  Lobsdo@mem  gaagdsdmbomgdgdols  gobbm@Eogmgdsby; gl
dgbeno g gdsdmbogngdgdol  dmEgemdoll  bAsl o  omgsmolifobgdl. dg-6(1) dybaro
dmombmgl 3mbggbiool Fggdo Lobgadfoxmgdoligsh Lods@meosbo ©s Loxsdm 3GmiEglgdols
Fo®dmgdol o  gg@dogmogl  dom  godo  gob®sb Robogyd 30090k sbigm  3Gm3gLgdby,

362

134



9300370 gmdobos Loddggdbg — Spaans v. Netherlands (s Van der Peet v.
Germany — doOmgdymo  goomgdl, @md  Lobgedfogm  0dybodgdol
3063 9JL3 3o, @mIgeoi  Log@msdm@olie  Lodos@meol  dogom  gbodkgds, o6
bgds Lobsdo@mambongols dodo@mgol ¥xmgdol o®®gggs. 0dybodgdHho @
Lobgand(oggeml  dm@ol  gOmog@mmdsdo  Lowgdo®gogom  babos  domo
9JL3gboy@  og@olodiosms  byghmgdol  aslodoxbogo — o], Lowog
0{g4gos  gOmol  ogdobeoizos, dmogdgds  dgmégbo.  0d  dgdmbgggsdo,
OmEgbsi  Lobgandfogml  g30LMg9ds  giEbm  Lobgadfogmbg  0dybo@g@ols
30303920960l Log@msdm@olim gogogdygegds, dob o6 aoshbos ogdobwodios
2060bomml 53 9bm Labgadfogml Fobsowdwgy (o@wygbomo bo@hgegdo,303

OmIgdby3 begds domo bsdmdogadm gamgdgdol goblsbrg@s. gl Igbeno ageolbdmdls,
amd  §g30  Lobgandfogml o3l bsgdodolo  Lolbods@maem  ggamgdsdmboggdgdo,  @sms
3o057g300mb bowogm Logombgdo. sdsbmsb, gl Igbano o@ sbodgdl F936 Lobgandfoxml obgm
Lobasds®menm gaegdsdmnbomgdgdl, Gmdmgdoi dob o@ goshbosm. Lobgedfogm odybodgdo ..
Loghomsdm@olm  hgggegdomo  bods@meol  30M3dms @  208mdpobodgmol  byggdgbye
Lobgandfogmms msbslfm@mdols 3M0obo30©sb; oli 5@ s@0l aog@mosbgdyeo bsdgyml dog®
Lboggmoto  Labods@menmgdol  og@obeodiooby ©ofglgdygmo  gbwyogs — o0go  mogow
309Om0obgdyao Lodgrml Lyggmgbo@dg@ol dgbmygwgss, Gmdgmoi aoMgesb dmdwobs®gmdl.”
(ob. Holland v. Lampen-Wolfe, Opinion of Lord Millett, UK House of Lords, 2001 (119 ILR 367, 383-384)).

363 smbobodbogos, Gmd oGlgdmdl Ygbgoyagds, Gmdmol dobgoegomss  3mb3g3H go @
s@sLYm@os  039boBgBby  Logdodo o0d  Ygdmbgggsdo, oy Lobgadfogml o6  goshbos
09@0bpodiEos  gobobomml  ©s goofygodml wogs. od dgbgoygamgdol ImIbGgms sbOom,
Lobsdsdmeml dgydanos, 0dbyxgarml 0d9bodg@ol dobodgds-sGdobodgdol Lsgombbg dbmenme
dol gdege, @03 Lobsdo@mmm  aoofyggdl, ®md aobloboanggen  Loddgbyg opo gamdls
0g@obpodaosh. Lbobgardfogm 09960896 vy, OMAMA 3 Lobodo@menmls sOLgogEo
09M0bEoEoolgsb o330l doMmogmby, Bodoy®o Ygbgoymgds sbsbyeos do@madlsy g gdols
Log@msdm@olm  Lobsdo@mmmml dmbods@meggdol: dogoblols 390gdsobols s dy@agbGogals
Logthmem aobbsggmagdage sb@do boddgbg — Arrest Warrant of 11 April 2000 (Democratic Republic of
the Congo v. Belgium). 3m3gdygae Logddgby dodm@dbsx e gool Log@msdm@olom Lobsds@onanm
by gemdes, 3Jmbos Mg sMs dgmaosl g gds, 5@ dogbokgdobs 3mbaml dmdgwo Lopgomgm
Loddgms dobol@olmgols 0d9bodgdo oesdosbol ggedgdols 0d ddody wo®@ggzol Go@Jgomsb
5308300 gdom,  @mImgdoi  3sb  Logymodo  Lodloby®gd@ogo  Loddosbmdols  gotdyemgddo
3obobmdogas.  smbodbym  Logombby Lobsdo@memd  0dbyxgams Fobolfod 0d  Lsgombols
3obboargol  a0M9dy, gOEIEIdMPS Mg o>  dgmaool 0gdobeodEos  Jmbaml  Lopotgm
Loddgoms d0boliGdols sbsdoymgd®og Jdgogdgddy (ob. Arrest Warrant of 11 April 2000 (Democratic
Republic of the Congo v. Belgium), 75, ob. Ljmanom 13). 8mbsdodmnanggdds: Joaoblds, 390gdsbds ©s
d9MagbBomds 5@ g50bosdgh  Lolodo@meml  3mbogos s hodmogomodgl  Logdmm
3obboggmagdygaro sb®o 0dol dglobgd, GmI Lobsdos@mamml Fobslfs® sy@omgdbmsw  9bos
99bxgens, 3Jmbps 09 sMs dgmaosl 0g@obodios 3mbayml Logs®gm Lsddgms dobolG@mol 0d
sbodogamgd@mog  Jdggdgdby, ®mdmgddoi dol dgagool  Lodo@msmsdzego  mysbmgdo
bgdwbgbh oMoml s dbmame  oygdobpoiool s@lgdmbdol oswslGydgdols dgdmbgggsdo
Lobodos@mene 9bgs o lygmoym 0d9bo@g@ols Lsgombols 3obboangsby. 39 dm,
dobododmnm ggdds aobsiabopgl: ,Lobsds@mamm @ Loygddmdl Logombbyg ... djmbps oy o@s
dgaa00ls  Lolodo@meml, Log@msdm@olm  bsdstmmopsh  godmdwobstyg, g gds, 30930
535303 go0l mGgMo 3oMmbg, Gmdgmoi 03 JmdgbRdo 5@ 0dgmegdmes doli BgHo@m@osbg.”
‘dgdgy Lobodotmenem ©slidgbl: ,,hggbo sbBom, stomy Laligmggamo, s@odgo bogsaegdgammz
30 0gm, 03 Lsbods@mmml woggnolodgdobs msgolo 3mboios og@obwoiool bsgombmsb
s35g3dodgdom.  sdol  ddogogro  dobgbo  o@lLgdmdl:  ,089bodgdoc  sMol  dgdmgemgds
addmmdols — L0g00beodEoolysh 039bodgdo oy ogdobpodaos, Gmymag osbgmo, @
>0 igdmdl, 35Tob  og@olodioobash 0dygbodgdols  Lsgombo .. 563 go  Fodmod@gdmwe.
Lolodotmermd  og@obeodiools  Lsgombol  ga@spmgdol dowds  s@mggdomn  dgddbs  olgmo

135



30650056 dgbeno, @mIgenoi g3Om3Ymo 3mbggbiools §gg@ Lobgerd(ogmgdls
dogmomgdl, my Mm@ ¥bos 25dmoggbmb  doo Logygmo®o  Lalbsds@meom

09@0lodios 35dob, dmEgbsi obobo aoblsboanggan Lsddgbg oyg@obodiosl
RQEmdgb, o6 dgodangds 5301909l gomwgdumgbdgdl (9360 Lobgedfoxnmgdl
obgo Ubsddggdby, @mdangdoi dom oyg@dolipodiosdo o@ ‘3359015.364 30bgg9bz00l
Aadbdol  ULbgopgo®o  (ogombgs  a0dmofggges  odbydoya  dgogagdl  —
Fo®dmyoagbgeros,  @md  3mbggbzosd  (g3®  Lobgedfoxmgdl  oligmo
3o g0 gdgd0 oo 30lOML, Mmdgemms gbdgegdsi Jomo  3md3gEgbiools
QoM gdls  bomegds. gl gogregdymgdgdo  Fobslfsmgg  gybdyengd-
@mdolbngol 0dbgdmws asb6fodmyeo.

0dol  gomgoeolifobgbom, M3 9Ebm  Lobgandfoxmbomgol 0dybo@g@ols
dobodgdols Log®msdm@olm gomadbyegdosb godmdwobady, Lobgerd{ogmgdls
0Ms o3 ogdolodaos 038 gabm  Lobgendfogmgdol  Fobsomdwgy
Fodagbogoo bo@hgeogdo aoboboanmb ©o, ‘dglodoedolow, dom
Lobods@mnambngol dods@mngol 9xagdols gb@ybggeymagols gognogdbyagdsi
5O g3ob@gdom,  @mpogy@oe  dgodargds  gog9megl  ©olggbs,  @md
Log@msdm@olie Lodos@menols dogoom 3oM5bGH0Mgdyeno Lobgend{ogm
099603gBoL  3mbdgJl@do o@3  Lobsds@membngol dodstimgol g gdols
5O Lgomdobg dgodangds Loygds@o.

Lbobgerd{ogm  0dygbodg@ol  3MobEodopsb  godmdwobodyg, Lobsds@manm
0900LEo 300l sOs@ligdmds Joygmomgdl jowgg gOm dosgnosh db0dgbgenmgsb
3oM9dmgosby, @mIganoi slggg 3odm@oibogl Lobsds@menmlbmgols d0ds®mgols
9B gbols sOLgdMdsL. 0d9bo@gdol 3mbRgJuBdo Lobsds@mearm og@obwodiool
sM5OLgdmods  3Go]Hoggme  ayeolbdmols  0dsl, @md  gobogy®d 0@
dgbodsdobo  Lobgedfogml  og@olbpojiool  godyemgddo o6  aoshbos

Ymodgkooengds, @M ,,0896089B0° Log@msdm@obm Lsds@mogmdo o9 dogmdo Lsgomboo.
gl sy o o@obl. ,039b0BgHo° s ,,0900bE0J30s"  gOMIobgmmseb  gobgymamow  sMosb
©5353doMgdaebo.c (ob. Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium),
Opinion of Judge Higgins, Judge Kooijmans, Judge Buergenthal, 119, ob. ULjmgnom 13. 8og®sd,
Ogogy@oE, 20803 mgdygmo  doamdol  mobobdsw, oy Lsddg  gbgds  Labgandfoxml
Labganolygemgdm Jdgogdgdl, og@olodiool s@lgomds 0dgbodg@ol 3Mmobizodol asdmygbgdols
Fobodo@mds 3o o s@ol, oMmodge  039boBgHol sMsMlgdmds asbobogngds ogdolbwoiools
> lgdmdols Fobsdo@mmobow. Mmam® mGEds dobydgdds gobsgbows bsddgbyg — Jones v. Saudi
Arabia, — 0, ULopsa dmddgegdl  Lobgardfoxnm  0dgbodgdol  3Mobindo,  g@mgbyao
Lobodos@memgdls o6 goshbosm [Lodol gobbogngol] ogdobwo]ios. s (ob. Jones v. Saudi Arabia,
Opinion of Lord Bingham, 727, ob. Ljmanom 51). ob. sydgmgg Dralle v. Republic of Czechoslovakia,
Austria, Supreme Court, 1950 (17 ILR 155); Ryuichi Shimoda et Al. v. The State, Japan, District Court of
Tokyo, 1963 (32 ILR 626); Senerman Rapaport v. Republic of Cuba, Chile, Supreme Court, 1975 (65 ILR 29);
Colonel H. H. Raja Sir Harinder Singh Barar Bans Bahadur v. Commissioner of Income Tax, Punjab, India,
Supreme Court, 1971 (64 ILR 523); Kramer Italo Limited v. Government of the Kingdom of Belgium, Embassy
of Belgium, Nigeria, Nigeria, Court of Appeal, 1988 (103 ILR 299); Johnson v. Major-General Howard M.
Turner et Al., Philippines, Supreme Court, 1954 (21 ILR 103).

%% Voyiakis E., Access to Court v. State Immunity, 52 International and Comparative Law Quaterly 297, 2003,
308 (yodm@godmgeos Cambridge University Press-ols gengd@@mbyar dmboigdms dobogsb).

136



LodmJognsdm gaemgds, @s3, mogol dbdog, asdm@oibogl Lobsds®mambomgols
dodo®mgol g gdol s@OLYdMdsLses.

AmamA3  bgdomm  swgbodbgm, Lodmdogsdm  ggmgds  Fo®mdmowagbls
Lobodo@mambongols dodo@mgol gxegdols Fobsdo®mdoll s oy 300 o®
aoohbos  Lodmdogsdm  ggagds, @mdaol  Losbsds®mam  aboom  ©s3gol
9bOYbggymaoi  dob  saomlsdymagmo  Lobgandfoxml  Lobsds@merml
dggdeos  dmbobmgml, dob s@3  Lobsdo@mermbmgol dods®@mgols gu@gds
Bgodagds goohbogl.363

0d 30069630, OMEgLsi Lobgedfoxml Log@msdm@olbm  Lods®merols
dognom  sMs o3l oyg@obodizos  aobobogrml  3o@ol  dogd  Fomwggbogno
Lbo@bgano, Fo@dmygoagbgaos o3 Lobgandfogml  Lodos®magddogo Lol gdol
QoM gddo  dmbs@hganol  Lodmogrsdm  gxagdol  s@Lgdmdsby  Lagydsdo.
30630900 Lodo®magd@ogo LobEgdol godamgddo ygagbol s@OLgdmds
YOI OEIS© 39ollbdmdls dolo Lodo@mean gd®ogo 9bOYbggerymgols
d9d560%30l  sOLgdmdsloy — Ubi jus ibi remedium. ,,d0dggeo0” g gds
5009335090 Lads@mangd®ogo  ©ogol  goMgdy  39®  0]dbgds  ggegds. 366
Omam@3  dangsol  ogdooyge  angdlbogmbdos  (Black’s  Law  Dictionary)
2obdo® @ gd o, ,gx@agds oMol ool ¢bs®o, Lobgerdfoxml msbbdmdoms
©>  ©5b3s@gdom, googmbd@mmeml  Lbgs Jodol  J3gwgdgdo” 367 (bobgolids
hgdos).  dglsdsdobo, oy  Lobgedfoxgml  o@  dgydamos  oygwygl 300
3oM5b@Gs© 0dobs, OMI PP gdoll oMMggzol dgdmbgggsdo ol 53 osG®ggyeo
YR gdol  oEagbsl  PbOYbggeygmal, asdmwol, @md sl 3oGobomgols
YR gdol, OmamA 3 slgmol, dobokgds >@ dgydanos.

@53 0535005, LogAOmMsTM@oLm Lods@manols dsgnom, Lobgad{ogmlngols
dobodgdymo 039bodgdol 3mbdgdbBdo Lodmdsgsdm 9gamgdol s@odlgdmds
LB OwYdS 0doms3,  GmI Lbobgend{ogeml 93bm Lbobgerdfogml
Lobgarolyxamgdm  Jdgogdgdbmsb  dodo@mgdom o6  aoohbos  o@s  dbmamo
LolodoGmem, s®edge, 30Mgger  @0ado, bogobmbdogdbenm  og@obeodios. 368
Lo 3obmbdpgdanm 0g@olio]ios 3 90llbdmdls Lobgerd{ogml
YR gdodmbogrgdsl  osEaobml  oygdooygme  bogognogdygemm  Ji39300
Fgbgdo @o 530l Logydggerbg 3098l dosbodml gom3ggyero xegdgdo ob
©o530LMML 3o ©9dge 9dgdo. b 3obmbdwgderm 09@0loi3ooosb
odmdobody,  Lobgard{ogml  dgydanos,  dogogoms@,  ©osgobdml  3o@l
b0obols 5bsb@oy@gdols gomwgdymgds.

3% b, bodd@Iols 33 124 ©o domomgdyao Ljmenomgdo.

*%¢ Tomuschat C., Individual Reparation Claims in Instances of Grave Human Rights Violations: The Position
under General International Law, 11 (ob. LEs@osms 3Agdgao Randelszofher A. and Tomuschat C. (Eds),
State Responsibility and the Individual, (The Hague/London/Boston: Martinus Nijhoff Publishers, 1999)).

*%7 Black H.C., Black’s Law Dictionary, 2" (New Jersey: The Lawbook Exchange LTD., 1995).

O’Keefe R., Universal Jurisdiction, Clarifying the Basic Concept, 2 Journal of International Criminal Justice
735, 2004, 736-737 (yodm@godmgeos Cambridge University Press-oli gang@d@mbymm dmbsigdoms
d5bosb).

368

137



0d960@9®0 93O do@agls Lobgend{ogml 20030 (3980ms 9ibem

Lobgand{oggmbg, Gmam® i Lobgaolynagdm gaemgdbsdmbomgdols do@os@gdgen
b99609JAbg,  ygges  Lobol  oyg@oboios, dosm  do@ol  bsgobmbdwgdanm .

‘dgbodsdolbo@,  gom  Lobgardfogml o6  dggderos  9gabm  Lobgardfogml

Loggmo®d Lobgamolygegdm Jdgogogdmseb ©s3og3domgdomn ©osgoaobml Jig30l
0Gooygms©  Lbogogegdygam  [gbgdo, doo  dm@ol, Lobgendfogml @
‘dg9deos 93bm Lbobgand{ogmbomgol 0d bosbols Sbobmoy®gdols
3o oy gdols  oz0lMgds, @mIganoi  aodmfggnmos o3 ggoboligbgarols
Lobgaolygaamgdem Jdgogdgbdoon.

gomo  Lobgadfogml  dog®d  Igmeg  Lobgawd(ogmbmgol, @mym®g
Lobgarolyau gdm 9B gdsdmbogrgdols do@omgdgero bygdogdBobmgols,

4mM3geoago@M0 3o Egbdbya gdgdol sz0lMgdols s3@dogngs asdm®oibogl dglisdy
300 9d0bmgol o3 goengdyegdgdosb aodmdobo®yg YRgdgdols dobodgdols

‘dglodan gdgomdsls. YR gdo ymggemgol 3 90ollbdmdls Ladabiygbm
ooy gdols  o@OLgomdsl o  3oGojomn — oy  Lobgadfogml
Lads®man gd@ogo LolBgdol godamgddo os@ s@ols 2obd@ 03gogmo ool gls
0y ol gogregdamgds, o@3  dobo  Igbsdsdobo  gg@gdol  sOLgdmdoby
dgodangds  Loygdo®o. oJgoeb  a0dmdwobs®yg, o9 0dygbodgdol  3MobiEodowsb
3odmdobody, Lobgand(ogm 9iEbm Lobgedfogmlb gg@sgoms® Lods@meangd®og
3o oY gdgdl  gg®  oold0lMgdl, ol 3903 YBwgdgdl  gg@  dosbokgdl
300g6L 53 9i3bm Lobged{oxnmgdmsb yOmog@mmdsdo.

sdago®o  dgodggds o0mdgol, Gmd Lobgenrdfogm 0dybodg@o, @GmIganocs
Lobgadfogml  Log@msdm@obm  bsds@mngols  dsgnomn  giEbm  Labgadfogml
09000 300lysb gbokgds, 5@ ¢Jdbols 3OmMEgLYGOYE doMogdl LsdmJognsJm
9Ra@gdol  Lobsdo@menm  (glbom  ©oigsl. o3  dgdmbgggsdo  0dygbodgdo
dodem®obogl 0d Lodm Jogns Je YR gbdols S5O gdmdsls, Gmdgools
9bOYbgggmns3 300ds  sEyoalsdymaggmmo  Lobgand(ogml  bsbsds@meanmdo
‘dgodargds dmombmgmb. ogosb godmdwobody, o, Lowsi gomo Lobgedfogm
Log@msdm@olm bado@maol boggydggabg Logogegdygam §gloom 0dybo@dgdl
obokgol dgm@g Lobgemdfogml, o6 o@OLgomdls dg-6(1) dgberol 5dmygbgdols
Fobsdo®mdbs s, dglodsdobow, 5@ Lobodo@mammbomgol dods@mgols ygegdols
sMM3g935bg dgodangds 53 3mbBgJbGdo Loygdodo.

43980039 bgdmmJdgaol  Loggydgganby Gogobsobow  dgodengds omdgsls,
Omd 930030 bobsdo@maml  dogd  d9-6(1)  dgbeool  aodmygbgdols
Fobsdo®mbols s@lgdmdol dgbobgd gogz9mgdyemo ©slyggbs Loddgbg — Al-Adsani
v. United Kingdom — o5@5L{m@0 ogm. bog@msdm@olm Losds@ogool  dogrom
dobodgdaeo  0dgboBgBol  3MobEodol  dogrom  Lobgandfogml  s®omy
dJogmbmggdmes,  osMsdge  gi@doggdmws  3owgi  boggmodo  Lalsds@meom
0g@olio]iools 35303980905 93bm Lobgand{ogmby. od }mbby
sa0lsdymggeo  Laobgandfogml  oyg@obpodcool  gomyegddo  bgodgdos
gobogydo ool gbodsdolo  Lodmdsasdm  ggagdols  s@lgdmdsbs s

138



mogobmogo o3 gB@gdol  3OmEgEgOYmo  wsigol  3g-6(1)  Iygbanom
356333039090 25M5bF090bg Logdo@o.

5dpgoMo©, oliggbol Lobom, dgodangds omdgol, @md Lsddgbg — Al-Adsani
v. United Kingdom — g3®m3ygads Lobodo@mamd s@sbfm@sw homgsms, @md
Jobodhgegl  3Jmbos  Lolodo®mammbogol  dods@mgol  ¢ggmgds ©s ®@m™I

23090005bgdyyads  bodgynmd  dgbeyos gl ggmgds  Jyzgomdyg  0dybodgdol
323092 gd00.

Logobygdm  gy@o@gdsl 0dboby@gdl  gg@madygao  Lobodo®omgrml  dog®
aoblobognggan Loddgbg dgmogobgdygeo obsdymgds 0dsbmsb s 3ogdo®gdom,
0y G5A™M3 doohbos Lobsds@mnemd, Gmd gobbsboanggan Loddgdo s@OLgomdos
dg-6(1) Fgbeools aodmygbgdols Fobsdo®mds. gl wsbodymgds, hggbo sb@om,
dogn0sb Loyyg@o@emgdm S ©0535530JMgdgemos (‘dgodangds omJgols,
©5356b939e00(3 30). MMM 3 b>IOMIolL [obodpgdoty mogol 39-532 Jagmegdo
>mobodbs,  Lobodo@memd  homgogns,  Omd  dm3sbygbg  Lobgerdfogmms
0900Leod3o0l godamgddo dnbodbgangl 3Jmbes Lodmogsdm yxamgds ©o,
‘dglododolo@ (03 YR gdgdoEsb  2odmdobs®yg), Lodo®mengd®ogo ©sggdols
Fo®dmgdoby  dommgol  039bo@gHol  Lodsdom  go@ols  mgfds, yd@sgm,
30m3glgomyg®o  doMog@o  oym, @mdgaoi  bgel  gdgows  dmbodhgeogls
©5933>  Loggme®o  ggegds  dm3sbygbg  Lobgandfogml  Lobsds@menmJo.
Lolodo@maml dogd Lsggmomo dgbgoygamgdols olslodygmgdansw dmygsbogoo
>M993dgb@ols dobggom, 2590 m05bgbdyano Lodgmls 0g@0logiools
QoM gddo dobo®hgeols dglsdsdolo Lodmogsdm 9 gdol s@os@lgdbmdols
300mdgbdo, dgydengdgemo 0dbgdmes, Juggomol dog@ Loggme®d 0dy9bodgd by
9500l »ddol dgdmbgggsdoi 3o, 938 93o65L3bgeol Foboomdwgy LodmJognsJm
Lo Jdol{o®dmgds. dmama 3 g3@m3gads Lobods®mermd asbsibows, Jyggomols
dog®  Logymo®d  0dygbodgd by go®ol oddol dgdmbgggsdo, gog®mosbgdyen
Lodggnml 9dbgdmes ogdolpodios gobgbogms Juggomols Fobsswdwgy (odgdols
dOogdon  [odpagbogno  Lodmdomsgm  Ladbgano,  @o@3,  Lobodo@menmls
Sb®om, odanggs  olbgmo  slygbol  aozgmgdol  Iglodgngdanmdsl,  @md
3090005bgdyya  Lodgnmlb  dJmbos  oyg@doboldios  gobgboans  dglsdsdolo
LodoBmEgd®ogo ©o5950.367

9omo Igbgegom, Lobsdo@neml sbsdymgds dogosh @myozy@os. my
Lobgend(ogeml @ goshbos og@obwoldios aobobogml Lsds@magd®ogo ©ogo,
Amame  dgodengds  dsb gl s@e@ligdygmo  oyg@olpodios  dgodobmls  gibem
Lobgadfogml  dogd  Loggme®d  0dygbodgdbg o®ol  0Jdol  Logyydggenbg?
dop@od  g3@m3yao  Lobodo@merml  dogd  Logombols  sbg  @oygbgdols
Lodaeemgbyg dogrosh Lfmdow dJogmomgdl gob sengdggzo. dobo sbdom, gEbm
Lobgerdfoggeml dog@ Logyme®d 0dygbodgd by yo®ol mJdom, sepoelsdymezgano
Lobgadfogml  Lobsdo@menem  0dgbls  og@olbpodiosl  0dsgg  3@0biodom,
Omam®3  bgboldog®o  Log@msdm@olem  Lobsdo®oeem o6 Log@msdm@molm
A®odgbogro,  3g@dmeE 3o,  gEbom Lbobgend{ogml  dog® ‘dgbodsdolo

3 51 boTAMIols Vobsdwgdsmyg mogol 89-532 Jagmsgo.

139



Lbodo@magd®ogo  ©ogol  saoebsdymggeo  Lobgedfogml  Lobodos®m-
gombomgol 350539300, >d ‘dgdmbgggodo, 53BH™A0L 3obbowgbom,
sa0mlsdymggeo  Lobgandfogm, godmbsgamoliols  Lobom, og®obodiost
0dgbl yibm Lobgadfogml (obsswdwgy o3 ¢35b65L3bgeol msbbdmbom. ¥ibm
Lobgerdfoggeml  dog@  msbbdmdbols gobibowgdom  oblbgds ol dgbeyoggdo,
Omdggdo  sEaomlsdymagao  Lobgadfogml  oyg@obeodigosl  ¢fglrgds,
Lobgemdfogzmms Ly390969@o 0obsllfmdmdol 30063030056 25dmdobsdy. 37
9bgbos Lobgedfogml og@obrodizool 9.§. 2oy dgbmoyoggdo. 5ds3g @MU,
Lobgadfogmms  og@oleodiosl, gotg dgboywoggdbol godws, 9fgbwgdom
‘Jos  Jgbeywggoo  Loggmos®o  3obmblogdemdol  dsgnom s 53 Do
dgboyeggdol  Loggydggabg  Lobgadfogm o0 gobobognogl  gbm

Lobgand(oggml  (obsomdwgy (odweaygboan  Lo®hgaols 03 dgdmbgggodoi 4o,
AdmGo 9abo Lobgedfogm 9@l 533mdlL bognmo®d 0dgbodgd by.>!

Amam®3 Hobl, gg@mdyads Lobsdo@mamd bodgbg — Al-Adsani v. United
Kingdom — o5& asomgogolifobs Lobgendfogml og@olwojiools sbgmo m@o
2oblbgoggogmo dgboygogol s@Lgdmds ©s, oJgsb 2odmdwobs®yg, homgogs,
Omd,  20g0m0sbgdygemo  Lodgxnml  3obmbdpgdemdols  dobgogom,  [Fodgdol
dGogd0m  LodmdogsJmbsds@mnmmgd®ogo  ©ogol  (omdmgdols  ©obsdggdmds
580MIsAYOo  ayolbbdmdls  dJm3sbyby  Lobgandfogml  og@obeojiool
sOLgomdsl.  Lfmége  sdol  bogyydggerby  g3@mdygads  Lobsdo@meanmad
55a0bs, M Lobgedfogm 0dygbodgdo bsddgbg — Al-Adsani v. United Kingdom
— oym dboweme s dbm@oe 3O bYsmY@o  doMogMo,  OMIgEo
500 3me gdsls 9Jdbows dmbo®hgagl sogi3gs megolo gr@gds Lobsds@menmls
abom.  Lobsdwgomgdo 3o, dmEgdge  Logdgbyg  aogdmosbgdygeo  Lodggml
0900LEod3ooby  sOLgdmdes  sMs dows, oMdgE oty  dgbeywgs, @53
3odm@0bogos  35gM005bgd o Lodgxnml oyg®obodiosdo dmbsdhgerggdols
obgmo  Lodmdo@sdm  9gegdol  o@Olgdbmdsl, @md@ol  Lobsdo@merem  ybom
53306 9bOYbggymazsi dggdam dob dmgmbmgs ©o @3, dgbodsdobog,
aodmdoigbogs dg-6(1) dgbenols godmygbgdol Fobsdo®mdbol s@lgdmdsl. sdols
aomgoaolobgdom  dgodargds  omdgol, @md  Lobgardfogem  0dybodgdol
3063 9JL3do, AmIgemoi Lobgedfogml Log@msdm@obm Lsds@merols dsgrom
960&gds, 5@ [o@ImoTdmds Lobsdo@mambongols d0ds@mgols g gds.

54 Lobgedfoxm 0dygbodg@ol dg-6(1) Igbmmnsbh Jgbsdsdobmdols Lsgombo

dol gdgy, 53 9g30m3geds Lobodo@memd homgogs, GmI Logdgbg —
Al-Adsani v. United Kingdom — o®bgdmdes dg-6(1) dgbeool  25dmygbgdols
Fobsdo®mdbgdo, 3dob  @oofym by ganmds  0dobgy, oy  Gdpgbo  x©gds

370

Van Alebeek R., 88, ob Ljmeroem 155.
od3a.

371

140



Lobgerdfoggem 039bo@gdol 3Mobiodo 39-6(2) Igbaon owygbogro dgbmaogols
QoM@ 9ddo. od bogombmsb 53535 doMgdom Lobosdo@mamls
oo(g39H0mgdols  aobboangs  3b0dgbgermgsbos  0dpgbo,  @odgbswscy
3oo(y39H0omgdols gl g@sadghdo  gowgy  gOmbgan  83H3o3gol,  @md
Lobgerd{oggmbmgol Lobgeroliyggegdm J9909090056 05 353'doMgdom
dobokgdamo  0d9bodgdol  gmbRgJLEdo  Fobogy®d 30Ol @S o3l
Lobodo@mambongols dodo®mgol ¢gguegds s, dglsdsdolsw, >3 Lobgedfonm
039b0@gHobs ©S Lobosdo@mambongols dodo®mgols YR gbdols
YOM0gAMdodo@mgdol bogombo wagos ©mol {gldog do.

Log@omgdms, @md Lobsdos@membmgols dods@mgols ¢gemgds o6 s@ols
SolmmaBa@o ©s dobo Ygboaogs ©olodggdos. 32 Loddgby — Ashingdane v.
United Kingdom — g3®cm39@ds Lobodo@menmd gobosibows, Gmd  ggemadygeno
30639600l dg-6  Fybenoo  pomgogolifobgdymmo B gdgdol, dsom  dm@ol
Lolodo@mammbongol dodos@mgols gxamgdol, dgboywgs O 9bps @sbogogl
0ogo g gdols s@LL, Ybps gdloby®gdmogl @gao@0dyd 30bbgdl s oymls
330G 09m0.373

Jogbgoogo aogMmosbgdbyamo Lodgnml 3@ oEgdols, @M asblsbognggen
LoJdgbg  Logdhomme  os@  o@lgdmdws  3g-6(1)  dygbaool  asdmygbgdols
Fobsdo®mdbgdo s,  dglodsdobow, o®@E  bobsds@mammbongol  30ds®mgols
Yg@gbol  Igbeywgoby  Igodamgdmes  Loydo®o,  Logymsdo  3mboiool
oboiogoe  [odagboa  o®a9dgbdgdodo ol doobi os@bodbogws, mI  0d
‘dgdmbggzedoi go, MM syomo dJmbmws dmbs@hgerols Lobsdos@membongols
dodo@mgols ygagools Igbeywgsl, gl Igboywogs 0dbgdmes @gyododyg®o s
363063090374

039603 9H0l 3M0b30300ob godmdobady, Lobosds@mgmbongols dods@mgols
Yg@gdbol  Igbeyegol  @ga0Godgemdsls s 3OM3MAE0YMdsLmsb
©s3ogdoMgdomn  g3@m3ymds  Lobodo@mermd  goboibows,  @md  gibm
Lobgadfogmlbmgol  Lodmds@sgm  3GmEgldo  Lygg@gbyeo  0dygbodgdols
dobodgds os@os®gdygmos Log@msdm@olm bods@manols dogd ©o gdbobydgds
Lobgend(ogmms dm@ols 3gmomdgymd@gamo 9OHm0gOnmMbdgdol gobgoms@mgdsl.
5Jgob  2odmdobodyg, gg@m3geo  Lalodo®maml  dggsligdom, 0dybodgdol
dobodgds Lobsdos@menmlbmgols dodo@mgol 9xmgdols dgbeywgols agao@odyco

150(3"3633;@00.375

Ao Fgbo,  sodosbol  ¢ggegdoms  gg@m3geo  Lalodo®manm

039603 9@0b g g20@0379OMbols Logombols aosbo(ygg@oe No!
bgmddwgobgmmdl  Loddol  3mbi@gdagmo  2oGgdmgdgdom. 76 gadmIyan

372 Ashingdane Case, 129, ob. Ljmaom 341.

373
od3a-
7% Al-Adsani v. United Kingdom, 40, ob. LJmenom 292.
37 0dgg 38, ob. Ljmaom 292.
7 Kloth M., 14. ob. Ljmaom 351.

141



Lobodo@manmls doshbos, “md 9JO»0 Lobgerd{ogmls dog® dgmmg
Lobgand{ogmbmgol 0dgbodgdol dobokgds ygggams dgdmbgggsdo  gdboby@mgods
Lobgandfogmgdl do@ol 39m0edgamd@ygemmo 9@m0g@nmdgdols asbgoms®gdsls,
@53, mogobmogo,  o®ol  @gaodedgdo  Jobobo. 77T Yglisdodolsw,
Lolodo@m@mmbongol  s@sgoms®o  360dgbganmds  o@s  ofgl  0dol, oy  @Sb
dggbgds  Lodhgano, @OMIgemsb  ©siogdo@gbomss,  gibem  Lobgadfogml
dm3slybyg Lobgerd{ogml Lobosds@manem 09@0loioolysb dogboks
039603 9H0. 930m3g@o Lobsds@maml dopamdom, ¢gibem Lobgedfoxgmbongols
039608 9B0L  dobokgds gao@odyds omgagds  bgdoldogd  dgdmbgggsdo,
dodobocs 305 OIOTEN Lobgerdfogml 039b0@9®0 960dkgds {39600
Log@modm@olm  s3@dogrgol  oM®gggol dMomEgdgdmsb s 3o3doMgdom 378
(@obmgolbsi  Lsddgbg —  Al-Adsani  v. United Kingdom — 3mbs@dhgeools

3obbowgbom, 0d9bo@g@ol dobod gdo de jew gdga0os 4390356
Go30mbomu@ > @gaod0dg@d  Logegdggml 37 ). Loddol  3mby@gd e
3oM9dmgogdls  dbodgbganmds  gbodgds 03 gHo3by, @m@Es  bpgds
Lolodo®mammbongol  dods@mngol  ¢gxegdol  dgbwyogol  3OM3m@AE0Y@mdols
‘dggoligos. 380 Lbogombolowdo  dbgoglbo  dopamdol  gomgogolifobgdom,
930m3go  Lobsds@meml dggnolgds, ®md ao90mosbgdygao  bodgynml dog®
Jnzgomologols 039bo@gdol dobokgds 9dboby@gdmws @gao@ody® dobbgdl,
aoboagoos o gg@m3geo  Lobsdos@merml dogd owygbogr  LEsbps®@godos

deoJggeo.

93bem Lobgandfogmgdobongol dobodgdyemo 03960@ 9B gools
aga0B0dyamdols dgbobgd Jomgdyemo LEsbos@Bmo  gos(ygg@domgdgodols
d99©g9y  Lobodo@memd  ©sofym  3@m3mdogmmmdbols  Logombbg by ganmde.
9300370 Lobodo@m@ml Lsgygmo® Labsds®mem  asesfygg@ommgdgddo o3l
hodmyogodgdyemo  3M0E9M0Ydgdo, O®dggdomsi dob g gdol dgbweyogol
3OM3MAOGE0Y@mdol  obowygbo  9bps  obganddwgebgeml. 39@dm,
Lobodo@mamd  9bws  dgogobeml: 1)  dgbeyogol  o@OLo;  2)  @odwgbow
5009335090  3sLygbmdl gl Igboygogs dJobobl, @mIemols godmiz ofbs ol
dgdmmgdygeo, ©o 3) @dEgbs  godymgomse  sobobgds gl dgbeygwgs
306396000 o  ga@gdoby. B asdws  s8ols, Lobods@memd  9bos
0dbyx genml, @sdpgbse dglodergdgano ogem Lbgs Lodygomgdgdom, @mdagdoy
bogamgdo bodolbboom dgbeywsgebgb 3mbggbzoom oy  YRgdsl, 0dsgyg
obbols  Jow{ggs. B2 Ubgs  Lo@ysggdom, 3G®IOGG0gm@mdol  BgbGom
Lobodo@mam  oxgoligdl  sdo®oldo®gdyge 0bGg®glgdl, @mIamgddoi, 9O
db@0g, oammolbdgds g3dm3ygamo 3mbggbizo0m 2s5bd@ 039090 YR gds ©o,
dgoagl  db®og, ol dobobo, @@dgols  9bOYbggabogmegowsi  bpgds oI
9@ gdol dgbpywgs. sbgmo gxolgdol dgogasw Lobsds@manm s gbls, 0y

77 Kloth M., 13.

0dgg, 14.

Al-Adsani v. United Kingdom, 39, ob. Ljmaroc 292.
Kloth M., 14, ob. Ljmaom 351.

3 Voyiakis E., 312, ob. Ljm@om 364.

382 0{18{]

378
379
380

142



05dgbs® Lodo@m@osbo® 0gm oo dogsblo 3g@dem oMol 0b@g@glgdls
> bobmgomgd@og, Loxs®m 0bBgmglgdl Y@0l5.383

bogJdgbg — Al-Adsani v. United Kingdom — ©s30@0l30@gdygen 0bGgdgligdls
Fo®dmowygbes m@o 9ggagds — gomo dbGog, Lobgedfoxml o0dybodgdols
YR gds ©s, dgmdg dbcog, Bobogy®o 0G0l Lobsds@mambongols dods@mngols
YR gds.  30bsosh  Lobsdo@mermd gl 0b@gdglboms  3mbgaod@o  dgoxsbs
Lodos®ma gd®og  3mbgaod@o, dol gowsobofyggdow dob6 ggboli 1969 Ferols
306396Gosl  dododms,  gg@dme,  dob  31-9(3)(c)  Iybaol,  GOmIgerog
Lobgadggdmgdem  bo@doms  3obds@@gdols  Tglgdl  seggbl. B+ s3ols
Log3yydggenbg  Lolbodo®mermd  aobsiabows, @md  ,,30b39600L  GgdLHo, dom
dodol  dg-6(1)  Igbaoo @  Dgodgogds  LogOmsIm@oLm  Lsds@menols
3963 9JLB0wsb  sdmaa gx oo 2560do@FML.  Lolodo®mamd Ibgoggaenmdsdo
9bos  doowml  gmbggbigool, Gmym®E  oesdosbols  gBgdgdols o330l
bgggOmdo dIngdgeo bgendgi@yamgdol, L3gEogogzg®o bobosmo s sbiggg w9bws
ao0mgo@olobmls Log@msdm@olie Lodos@menols ‘dglododolo  Fglgdo.
3Mb396(305, @mIganoi Log@msdm@olm  bados@maols bofogros, Lobgerdfonm
039603 gBol d0bokgdoslmob ©s303300M9d e bog@msdm@olie Lods@mearol bbgs
Falgdmsb  dsJlodoga@dsm  JodmImbobgdgmop  9bos  gob0do@EmL.S B3 sTols
bogydggeobyg Lobodo@mermd ©oslbiggbs, @md Lol bmdgdo, @mImgdoi doowem
dopogends  bgedgdggdgerds dbodgd s @mIagdoi LogOmsdm@olm
Lbodo@moado Lobgand{oggem 0dybodg@ol dgbobgd Logmggermomo smos@gdegen
Fgbgdl  sloboggh,  3M0bzodgmop  gg®  aoboboangdosh  Gmym@g  dg-6(1)
dgbaom  gomgsaolobgdygmo  Lobsds@mnambngol  dodo@mgol g gdols
SO3OM3MM oo dgdbeyrggmo  bmdgbo; Gmam®E  Lalbsds®mammbongol
dododmgoll  yRangdss  Lado@maosbo  Lobsdo@maml  go®ob@ools
nogobmogoe  bogyaolbdggo  bosfogmo,  sbggg  bmpogdmo  Igbwyegs oI
YR gdbobg  dgodangds  hsomgoemml  mogobmsgow  bogyaolbdgge s o3
‘dgbyggdol ... Logmggemsm s@os@gdya dogsgoms dgodangds dJohbgeyen
0d6gL  Labgerdfogzm 039608900l ©mJB@obss ¥ Ygogase, Lsbsds@mngrmd
homgogns,  @md  Lobsdo@menmbmgol  dods@mgol  9xegboll  dgbweywgs
Lobgend{ogm 0d9bo@g@ol 300bz030l 9bOYbgge Logmeasw 04™
3OM3mM3og@o  bmds,  @mdmomsi 0@ 0GEggmes  dg-6(1)  Igbanom
Lobgadfogmby ©oz0l@gd o gogogdaagdgdo.38

3O3mA309@mdols bogombomsb 5353 dodgdom 93O M3ge00
Lobodo@maml goesefyggdoergdsdo mgoendolsgdos domomgds 0dols dgbabgd,
Omd Jogdge bsddggobyg Lobgerdfonm 0dybodg@do s@ol Lobsds@mambmgols
dodo®mgols  yxagdol  ,,msgobmogo  bogyerolbdggo” dgbwywgs. Gmama;
gendsl-do®@o (Delmas-Marty) (gdb, 9gagdol mogobmogow  bogygyerolibdggo

3% Sporrong and Lénnroth v. Sweden, ECHR, 1982 (68 ILR 86, 110).

384
ob. bjmenom 142.
3% Al-Adsani v. United Kingdom, 40, ob. LJmenom 292.
0d39-
0dgy 43.

386
387

143



dgboyogs 005  Jgbodsdolbo  ggegdols  aobbmdEogamgdol  gbeyogss,
5®odg 53 gmgdols Yoboo@lol Vgbeawgs B8 Lbgs Lodyggoom, my Gows
2oM9dmgos 3358005030009, OTOPRUIOTE! 9B gdols nsgobomsgow
bogyyaolbdggo dgbwaogs, 35Tob od godgdmgdols s@OLgdmdolsl  Log@mme
aodmodoibgds  dglododolo gragdol sOLYdMds. ofgosb godmdwobody, oy
039608 9H0 Lobodo@menmlbmgol dodo®mgol gxegdols m@Asbyao dgbeyogss,
dodob  godmwol, @md 0dybodgdol ImJdgogdbol dgdmbgggsdo godmodoibgds
o3 9g@gbol s@lgdmds. gl dgbgoyagds gbdosbgds s sSoliGymgdl o3I
bodOamdols IV mogol 39-533  Jggmogdo aodmmddge  dobsb@gosl, @md
LboJdgbg — Al-Adsani v. United Kingdom — ULog®ome godmodoibgds
Lolodo®mammbogol  dodo@mngol  9ggagbol  s@OLgdmds.  dgbodsdolow,
Lobodo@maml dog® 039bo@gdol 53 @obslbosmgdowsb sdmdwobsdyg, wols
Fab®ogosb dJmaosbsw oblbgds dg-6(1) dybenols aodmygbgdols Lsgombo o,
doo  9dgdal, 9g-6(1) Iybaoo  gobdBo3gd Yo YPwgdol  Igboyogol
920303 7O mdols s 3OM3MAOE0Yembdols dggnolgdols syEom gdemds.

AmamA 3 hobl,  Lolodo®mamd  asbloboanggan  Logdgbyg,  Logombols
035G YOMd0Esb  godmdpobsdyg, ®msgo  soMos  0dol  FgRslgdsl, oy
Omdgeo 0bBg@glbo ogm yxu@m dbodgbgamgsbo — Lobgedfoxm o0b@gdglo,
9bOYbggergmgoemo  0dyboRgHol  3@obizodom,  my  Labsds@mambmgols
dodo®mgol gu@gds. ool Ygogroe  ggemdygeds  Lbobodo@menmd  dods@ms
9B gdol ,,mogobmogom  bopygeolbdggo” dgboywgol ,,dg0mEl* ©s sdom
SOLm@aAg@  [oboso@dogamdsdo  dmgows  aowsfyzgdomgdoslbmseb, @mdgeog
dob  dm@igdye  Loddgbg  dg-6(1)  Igbaool  aodmygbgdols  Fobsdo@mdgdols
>OLgomdols Logombmeb ©s3sgdo®gdomn doowe.

55 wobggbs

sliggbols Lobom dgodangds omdgol, Gm3 sesdosbols gaegdgdols ddody
5M®3g93950l 306@9JL@ 3o, GOm0 gdo(3 Lbobgend{ogmd Lo ggmo®
B9O0GM@0sbg 5b dgosdowgdyemo jmbgmoddol weml gabem Lobgadfogml
B9O0GM@0sby  Aobosbm@zogas,  bo@ds@oymo  jmbgwmoddo  0dybodgdol
3006303l o Lobodos@mermbmgols  d0ds®mgol  9xagdsls  dm@ol, o6
Fo®dmodmds.  o@bodbyer  dgdmbgggodo  Lobgedfogml  Log@msdm@molm
Lbodo@manols  dsgnom 960&gbs 0d9boBgHo,  @ol ‘d909005(3 93bm
Lbobgerdfogmls NGO >3l 0g@olodios aobobognremls Jomomgdyeno
5M0393900056  odmdEobo®y  Lads®magd®ogo  ©sggdo s, dglodsdolbow,
003 53 odPgggoms  dbbgg@dgn 30090l oM ofgm  gEbm  Lobgadfogml
Lobodo@mamgddo os@bodbyen ogoms ©sdggdol dJmmbmgbols ¢gemgds.

*%8 Delmas-Marty M., The European Convention for the Protection of Human Rights: International Protection

Versus National Restrictions (Dordrecht/Boston/London: Martinus Nijhoff Publishers, 1992), 216.

144



oM 5MLgdmdl @s Jmbgaod@do Lobged(ogm 0d9bodgdol 3M0biEodls ws
Lolodo®m@mmbongol d0ds@mgol gxegdsls dm@ol, bo@ds@oygeo  0g@s@Jos
390 0dbgds  godmygbgdygmo  Lalodo®mambogol  dods®mgol g gdols
boggydgganbyg  0d9boRgdol  3@obzodol  dmdgogbol  aodmls®ogbop.  5dols
aomgoglofobgbomn dgodangds ao39m@gl woliggbs, GM3 sGaydgb@o, @mIamols
dobgogomsoiz  Lobods@m@mmbmgols  dods®mgol e gdsbmsb  jmbgeol@ol
aode  0dgboBgHol  3Mobiodo oG gbrs gOEgEgdmgl  s@sdosbols
YR gdgdols 3dodg sMM3E9390mob @sgogdoMgdom  Fodmagboan  Lodm JognsJm
Lo@hgangdbyg, @ 5@0l JoOmgdymo ©o od oMMggg9d0l Ibbgg@3en 0@ gdls
o0 odaggl 0dol Lodo®mengd@og dgbodangdamobsol, G®MI o3 ©oMMZg3gomsb
dodo®m gdsTdo dolobmgmb 9OHN0 Lobgend{ogml Lobodo@manmls, NU)
35083039 mlb  dgmag  Lobgadfoxnmbg 0d9bodgdo o  osgol®ml  dgm@g
LobgandFogml bosbols sbsbmoy@gdols gogrogdyangds.

6. sLggbs

sliggbols  Loboom  dgodengds  o0mgsl, @md bom@dsGogmo  0g@o®Jools
omJBM0bsby ©5x379dbgbdbyano >M39b@0 o6 NOI aodmlswgao
Lods®mengd@ogo jgds Lobgandfogm 0dgbodg@obs s spsdosbols gaagdgdols
9YH009gO»M0doOmgools 3OMdagdol powsbsofyggdow, gohmo do@Bogo dobgbol
3odm  —  bobgandfogm  0dybodgBol  3@obEodo ©s  ssdosbols  dgbsdsdolo
YR g6950 5@ dM0sh gHMNIsbgmnmsb 3mbgano@ do.

30b6x8moJBol  s@o@dlgdmds  dgodargds  soblbsl  m@o  Lbgooslbgs
boggdgeom: 0d dgdmbgggedo, GmEglsi Logdsdos Lobgardfogem o0dybodgdols
300b3030Ls> s Ssdosbol YR gdgdol wsigol bygdmdo dmJdgwo jus cogens
bem®dgdols POM0gH?md0do@mmgdoby, 3mbgmod@ol s@lgdmds asdmodoizbgds o3
beo@dgdols  2oblbgoggdygeo  Lodo®magd@®ogo  b9bgdosb  asdmdpobo®yg, —
Lbobgerd{oggm 0dgbodgdo s@ol 3OmEgg®Oygmo bo®ds, ®mdmols dogroms
900 Lobgandfogml  g3@dogngds  aoogdigeml  dgmeg  Lobgerdfogmby
Lo ggmo®o og@obrodios, bogoem dglsdsdobo jus cogens bo@ds do@g@oseny®o
beo@dos, @mdemols  mobobdowsi,  Lobgand(ogml  dmgmbmggds  ao® 339700
J990gd0l dgb@nagds b gl yegboligeb mogol dggzeggds. dgbodsdolsg,
503 Lodo@momsdmmggyg Lobgedfonml o o@@3 0d Lobgand{ogml, @mdeols
Lobods@menmdo  o@ol  Fodygbogro  Lodmdoasdm  Lodhgaro, o3 bm®@dgdol
dobgogom, 5@  930L@9d50m  s@sg0moM0  olgmo  gogEgdyangds, O®MIgEo3
Fobosomdwgamdsdo ‘dgoden gdo dmgowagls ob Lodo@moesd@mgggo
Lobgerdfoggml YR gdslmsb, dmombmgml 9i3bem Lobgend{ogml
09@0lbodioolysb  0dygbodgdo,  ob  spomlsdymggemo  Lobgendfogml
300909 gdoli;sb, boggmo® Lobosdo@manmdo Lodo@momsd@®ggs
Lobgardfogml dosbodml 0dybodgdo.

145



@53 dggbgds  Lobgawdfoggm  0dygboGgBols s  sesdosbol  oligmo
YR gdgo0l  YOM0gO0I0do®mngdsl, Gmamagdoiss bsds@magd®ogo ©oi3g0L
Jgwomo  Lodygomgdols g gds, bosbols  sbobwoy@gdol dmmbmgbols o
Lolod®mammbomngol  dodos@mgols ¢xegdgdo, o3 dgdmbgggedo  Lobgerdfogm
039603 9@0b 300b(3030 S ‘dglsdodolo YR 9dg60 9JO»MISbgmmsb
3MbxeoJ®do 5@  dmEosb, gobsosb 853 B gdgdosb  Aodmdobomy,
3o g0 gdgd0 Lobgedfogml gzolmgds Ibmeme bsigmsmo og@olooliool
QoM gddo s, dglodsdobow, o6 3O EEgds Sesdosbols g gdgdols olgmo
ddody oM®g930Ls 35]B 90y, Omdggbdo3 Lodo@mogsd®mgggds

Lobgend(oggmd  Loggmo®  Fg@odm@osby ob  dgoos@omgdyemo  3mbgeol@ols
Ol g3bem Lobgdfoxgml Fg@odmmosby aobsbo@Gogees.

dglododoloe,  bm@Is@oygmo  0g@s@Jool  mJB@obols  aodmygbgdse,

amdgenoi Ibmerme bo®ds@oygmo 3mbgmod@ol sbs®gyymomgdama s@ols
3odobbyao, Lobgawd{ogm o0dybodg@ols ©s ospsdosbol  bgdmembodbyano

9B gdgdols 3mb@gJbEdo SO dmgan gdyeos.

146



V. bobgandfogm 03960¢3¢0 ©5 Lsghmsdm@olem s@5ds@ne bmdog@o
J330098980Lmgols LabgendFogmms 3sbgbolidygdmmmdol glsbgd Igbangdols
3HmgJ@ol 41(2) —g Igbaoo

bod@mdols (obodwgdodyg bofogol godaagddo gobbognygeos swodosbols
9B gdgdols  Lobodggdamme  ©s  Lobgedfogm  0dybodgdol  3®obiodol
Lo{0bsomdwgame Fodmygbgdyao  s@a9dgbdo,  GOmdgmoxz  9Rydbgds
Log@msdm@oler  s@sdos@mnenbmdog@o  Jdgogdgdobmgols  Lobgardfogmms
3obygbolidggdamdbols  dglobgd  dgbangdols 30mgJdol (Draft Articles on
Responsibility of States for Internationally Wrongful Acts) (dgdwgmd@do -
Lobgerdfogmms  3sbybolidygogrmdol  dglobgd  Igbaogdol 3@mgdo) 41(2)-9
dgbanls.

Lobgandfogmms 3sbygbolidggdamdols dgbobgd Igbargdols 3Gmgd@ol 41(2)-
9 dygbaool  dobgogom, 5O gOmds  Lobgadfogmd o@  gbps  s@os@m
3obmbog@oe  Lo@ys@os,  @mdgenoi,  dg-40  Igbegool  mgoglsb@olbom,
LgPomby@o sMEggg0l  dgogas hodmyosmodws, s o3 ybos dgyuFymb
bgero o3 Lo@gsiool '3360(4)5";]636015.389 d9-40 dygbenols dobggom, Lg®om by
sMmgggel  Foddmoagbl  Log@msdm@olm  Lods@mearol  0d3g@s@oyao
bm@3g50L 9bgdo o6 LolEgdsdm@o oMggge.>

bsd@mdols de 39990 bofogols QoM 9ddo obloboganggem
5O 9d9b@mob  ©s3530Mgd0m, 30Mgge gl gmgaobs, ¥bs s@obodbml, @md
030 bogydggandogg bogemgdoe Lo®(dybm hobl, gobsowsb  Lobgandfogmms
3olgbolidg gdamdols  Jglobgd  Igbengdol  3OmgJdol  bm®@ds, @mIgaolisg
>M2993gbB0 g9@bmds, BMosw bowsgms 0dogbsw, Modegbsosi ol Mm3gMmo®mgdls
033905 0@o  bm®Igdol, ogogg jus cogens  beo@dgdol 3mb3gnEoomn oligm
30669Jb¢ 3o, Gedgmog odargss groggdol Logydggel.

Amam®a3  bgdom  seobodbs,  0d3g@s@oygero, jus cogens bm®Igdols
3M6398E0s  30Gggmse  ggbols 1969 (anoli  3mbggbioom  @sdggo@ds s
>mbodbyero  3mbggbzool  dobgogom, jus cogens  bo@dol  gOHmogA™MO
©5b0dbyemgdos, No! 59 dgols Lobgerd{ogmgdls @0l olgomo
bgerdg3099@gdgools goxm®dgds, GMAamgdoi msgolbo dobss@lom 9bggggb jus
cogens beo®dgols.

Lobgandfogmms  3sbygbolidygoermdols  dglobgd  Iygbangdols  3Gmgd@o
505MnMgdl  jus cogens bm®Mdgdol dmJdgegdoll Godamgdl ©s ¢i@dognsogls
Lobgand(oggmgdls  o@s>  dbmgome  jus cogens  be@dgdols  Lo{obsomdwgame
sEgdgmo by dg3@ g gdgbol bodwgommdols 3bmdsl, s®edge o3 bo@doms
Lo(obsomdpgame  aobbm®zogangdygmo  Jdgogdgdol Igogaew  dgddboano

%% crawford 1., The International Law Commission’s Articles on State Responsibility: Introduction, Text and

Commentaries, 249, ob Ljmenom 144,
3% 0dgg, 245.

147



Lo@goool 3obmbog®gdol s@os@gdols o o3 Lodysiool dgbs@hybgdolmgols
bganols ‘dgFgmasl.

0dol  pomgogolifobgdom, @md jus cogens bm@dgdols  3mb3gnG0s
053053003 9@o©  ©od3300MEs OMym® 3 Log@msdm@olem  Lobgandgz® e gdm
Lodo@manols 350930000, dolo 2odmygbgds Lobgerd{ogmns
3oLggbolidg gdamdols  dglobgd  Igbengdol  3GmgBol  Godaagddo  Lowsgms.
390dmE,  Lopsgms, ®odwgboe  Lobgmdfogmgdds  @Gogdbmogo  Jdgogdgdom
‘dgodan gds @osMMgomb jus cogens bm®dgdo o dgogpo Modogbo dgodagds
93be  Lobgadfogmgdo dgdmodmkmb o3 odmggggdol dgogasw  dgddbogoro
Lo@dgoool s@owos®gdols s o@sbdo@gbols goagdyegdgdom, MmO 3
odol Lobgemdfogmms  3obygbolidygdemdols  dglobgd  Iygbangdol  3Gmgd@ols
41(2)-9 dgbgoo omgogolifobgdl.

b9dmowbodbyaol  aomgogolifobgdom  gkgdg9d wagds  Lobgedfogmms
3obygbolidggdamdbols  dgbobgd  Fgbengdol  3@mgddol  41(2)-9  Iygbenbyg
©5931dbgoyo 5@ 9dgbRol  Lodo®mengd®ogo  gmblE®YJ3ool  Lolfm@gs.
09d3o, @mameO3  bgdmm  5@obodbs, bod@Omdo  gggms  Lowogm  Logombls
Lobgandfoggm  0d9bo@g@ol  3Mobiodol  Lofobosswdwgayme  Fodmygbgdameo
5093963 9b0L Lobodygdammo (yg9hl s @Frogmdl asdmoggeoml, bmd o6
aoohbos @ 1dgb@l Lbgs ®o0dg olgmo Lodo®mangd@ogo bodggbo, @dmdgeo
dob Lolfmegl aodm@oibogos.

bgdmm Jdgmosb  asdmdobodyg,  bsdOmITdo  bpgds  Lobgedfogmms
3obygbolidggdamdbols  dgbobgd  Fgbengdols  3@mgddol  41(2)-9  Iygbenbyg
©593dbgoye  sMadgbBby  gyudopmagbols  dghg®gds s  0dol  Tggoligds,
‘dgodangds g 5@s domomgdye Igbenbg oy@Ebmdom Lobgedformd 5@
dosbodml 0d9bo@gdo 9ibe Lobgadfoxgml sesdosbols ggagdgdbols 0d ddody
5MM39390mob  s3sgdoMgdom, @OmImgdoi 83 Y oboligbgeds  Lsgymoed
A9O0BM@0sby  ob  Lomds®o  ImJdgrgdgdol @@mML  yibem  Lobgadfogml
GIO0BHMO05bg aobsbm@zoges.

41(2)-g Igbgrom gomgomolifobgdyemo gogngdbymgds bofogmddog s®ols
9339 >OLgdbymo  Log@Omsdm@olem  hggyegdol  3m@0x0g5300, GMIgaolsg
Lobgerdfogmmsdm@obo YOM0gOHNMdols 3@5JBogodo aodmygbgdols
boba®danogo  oLEm@os  o3l, ®m9dEs,  ©dsge@mygmse,  dobo  JmEyPE@emos
3639600l 3GmgdBol  godamgddo s@ALgdomsE  goobodws. 1 Ladg olos,
Amd, Log@msdm@olbm hgggergdomo Lasds@maols dsgom, sBs@os®gdobs s
obdo®gdols  s@o@Imhgbols gogngdyamgds sOLgdmdes IJbmerme  ¢935bmbmw
dogools godmygbgdols s bogbms mgomasdmggggol Yaagdol ©o®Eggg0l
‘dggyoe d9ddbogo goms@gdols de@adls@‘Ho,”z boam 3mbggbiools 3GMmgd@ds

9L gogrEgdaagds AooBsMmmMgs o dmoigs obgmo LoGysiEogdo, MM gdos

! crawford )., The International Law Commission’s Articles on State Responsibility: Introduction, Text and
Commentaries, 250-251, ob Uijmaom 144,

392 0dg.
148



0J36gds  Log@msdm@olie  Losds@menols  bbgs  033g@s@oygeo  bom®dgdols
©oM3930L ggaowm.

SAS@0oMgool  gogrgd e gdol  gog@(3gegos, bmpswew, ygggms  Lobol
033905800 bom®Mdgools oM®ggg9dmsb Jodo®mgdom, goyagds®dl bool, oy
3006309/ Yo @G> gomgdymagdgdo  gzobdgos  Lobgedfogml  olgmo
0339@o@ oo bm®dgool @oM®gggol dggyom, MMAMEAJo0(35S, FoASE0M SO,
39bmEowol, Imbmdols s [odgdol s3@Mdogngs. s@o@0sMgdols gogr©gdyemgds
39olbdmdl  0d  Lodo@mengd®ogo  dmmbmgbgdol  s@os®gdols  s3@doangsls,
Omdggdoi  bodo@mosddmggg  Lobgedfonml  vhbogds  Log@msdm@molm
LodoGm@ols 083gGs@onmo 6m@Iol odggzol bogndggerby. 33 o8 ¢gmbby
3OYAJOSM0s, 9 @>  Lodo@mergddog  dJmmnbmgbgdl  dgodangds  oygbgdogl
Lobgandfogm agbmzowol, dmbmdols ©s (odgdols sg@doaggdbol woM®gggol
gogao M ©s  Ygbododolow, @o  Immnbmgbgdol  os@0s@gdols  oz@doggols
‘dgodengds  au@olbbdmoogl  41(2)-g dgbeoo.  Lobosmgrg o3  gyobom o563
306396300 3™y JBol 3m3gbBomgdls dgdmsdam. dgogasw hbogds Jmbsb@gds,
Omd  sMomosMgdol  goggdyagds  bgdmm  domomgdye  0d3g@ oo
6m@3g0msb 30doBmgdom @G0l Loghmme 9dobss@ lim. 3

od39 9bps 5@0b0dbml, @mMm3 dbgeoe  @oboyxgMgdgemos, Gmd  aog@ml
Log@modm@olm  Lodo@menols  3mdolosl Lobgandfogmms  3sbygbolidygdamdbols
‘dglbobgd  Igbangdols 30mgd@do  gogmgomolfobgdobs Lobgedfogmms olbgmo
3o g0 gds, AMIgEo3 Mo y@s© Sobmy@yase 9dobss@lims. sdpgbsw,
aologg000  o@  o@ol, @md  bpgds  3GmgJdol  41-9(2) Igbaools  olbgmo
063 gM3M9H0Mgds, Gmdgeoi o3 I gbmon  2obdGo3gdge  gomgdygmgosls
G goy@  Lbodo®ma gd®og doboos@lbls o ©oGzo@mgols dgldgbps. Gmama 3
hobl, o3 dgbeowsb godmdwobody, 0dgbodgBol  LygOmTdo  yodi399eo
3o g0y gdgdol  Fo@Imdmdol Jmob@gdsi  bgdmblighgdym  Igogmmdsms
@oibgl  gobgiynmagbgds. 3g@dme, Log@msdm@olm  Lsds@manols  Lbodgibogdm
0B gOs@Y@sTdo  5@Lgdmdl  obgmo dgbgoyagds, @md  41-9(2) Iygbaooom
356333039090 gogrgdgmgdols  dsgnom  Lobgadfogmgdl  dmgmbmggdom,
9500 Yob®sob  gebm  Lobgadfogmgol  ssdosbol  ggmgdgdol  wsgol
bgggdmdo  dmddgoo jus cogens be®dgdol  oM®gg3gdmsb  dodo@mgdom
039608930 3060dgdobg. 3% 58 Fmbob@dgdol dobgwgom, jus cogens bom@dsmo

% Dawidowicz M., The Obligation of Non-recognition of an Unlawful Situation, 683 (ob. LEo@osms

3Mgogeo Crawford J., Pellet A, Olleson S. (Eds.), The Law of International Responsibility (New York:
Oxford University Press, 2010)).

%% Talmon S., The Duty Not to “Recognise as Lawful” a Situation Created by the Illegal Use of Force or Other
Serious Breaches of a Jus Cogens Obligation: An Obligation Without Real Substance? 104-105 (ob.
LEsgosms j@goygero Tomuschat C., Thouvenin J.M. (Eds.), The Fundamental Rules of International Legal
Order, Jus Cogens and Obligations Erga Omnes, ob.lJmaom 164).

039, 99-125; ao@s 5dols ob. Dawidowicz M., The Obligation of Non-recognition of an Unlawful
Situation, 683 (ob. LEs@osms @Mgogeno: Crawford J., Pellet A., Olleson S. (Eds.), ob. jmarom 393).

% Talmon S., The Duty Not to “Recognise as Lawful” a Situation Created by the lllegal Use of Force or Other
Serious Breaches of a Jus Cogens Obligation: An Obligation Without Real Substance? 116 (ob. Tomuschat
C., Thouvenin J.M. (Eds.), The Fundamental Rules of International Legal Order, Jus Cogens and Obligations
Erga Omnes, ob.ljomgoom 164)); Fox H., 158, ob. jmerom 33.

149



5M®39390mob Jododmgdom 9ibm Lobgadfoxgmbyg 0dybodg@ol aog®Egegds
0339M5® 090 bem®dols oA®g930L ‘dgogo ‘dgddbogno Lo@goiools
356mbog@se  smos®gdols  Fomdmoagbls s oJgeb  godmdwobomy,
53Gdogams© 9bos hoomgoaml 41(2)-g Igbarby ©oy@©bmd0m. 37

NONQINGRTIN gog 9oy gdols 3ob3doMEgoo, OMyO3 0d
Lbodo@men gd®ogo  dmmbmgbgdol s@omos@gdol  goggdyegdols, @mdagdoz
Lobgandfogml  0d3g@s@ogmo  bem@dol  odmgggol  Logydgger by  ghbogds,
gomo  dgbgogom, dgodergds Fmggomgl dmsdgdogagdol, @md momdml ol
39ollbdmdls Lobgerd{ogmgdols 3o gdua gdsls, 9oM0 90 b@sb
Lobgadfogml 03 Jg0gogdmeb  dododmgdom  0dybodgBol  dobokgdsby,
Amdmgdoi  sM®Z9396  osdosbols YR gdgdol  wogol  bygemTo  dmdgo
03390509 be@dgol.

b93mombodbyan  dmodgdogrgdols  dgodangds  5d@0g@gdebgb  aog®mml
Log@msdm@olie Lbodo@manols 3™dolools dog® Lobgerd{ogmns
3oLgbolidggdamdols dglobgd Igbangdols 3GmgdBol dgddbolisl dgdydoggdyeo
dobogmgdo.  dogomomo  dgodgmgds  dmgoygobmm  jmdolLools  L3giEosgy@o
dmdblgbgdarol,  ®oxspgbols  (Riphagen) »3obmbog@ow NN QNI b
3o o9 gdols aobdo@mBgds. dobo mJdom, gl gogrEgdyemgds yueolbdmdls
»9o00L  »dol .. [BmIbps®o] dmgagbols bbgs dgdmbgggedo  aod@oygom
‘835@3636%8.“398 b3gioomyg®o dmdblgbgdanols 3mLE by Mogsygbols 39dz300M9d,
>M5bgom-agolids (Arangio-Ruiz), b ogbo nogobio Fobsdm®dgwob,
SO @0oMgools  gomEgdygmgds  gobdo®@Bs  dogrosh godmme s o3
gogoygmgdsdo  dJmoigs  Log@mosdm@obm  Lads@oeols  0d3g@s@oyeo
beo®dgdols  odMmagggol  Igogagdolbmgol  gmggaags®o og@owogeo  dogools
dobodgdols s3@dogngs ,,@mam®O 3 LogOmsdm@obm, olg dopsbsbgerdfogmgd®og
©mbgby,* 399 653 dgodgogds  20bodo®@mlL,  dom  dm@ol,  OmymOg
0339@o@ oo bm@dgdol ©oMm3gg39dmeb  ws3sg3dodgbomn  Lobgandfogmliongols
039603 9G0l dobokgbols o3@dogngs.

boggomo®  dobogrgddo  Log@mosdm@obm  Lads@meool  gmdobools  dog®
SM5M05Mgboll  goggdyamgdol  Sbgmo  Bo@mem  boboo  gobdo®@gools
Joybgeege, sOS@osMgdols gogrgdyagdol 0d gm@dymomgdsdo, Gmdganog
dogdgeos  Lobgandfogmms  3sbybolidggdemdols  dgbobgd  Igbengdols
30mgdBdo, 0379603 gBol  dobokgdol oz@dsangs  g9®  moglpgds.  3OmygHo
bomgos  Joygmomgdl, G®MI  sEs@ooMgdol  gogrgdymgds  ageolbdmdls

**7 Talmon S., The Duty Not to “Recognise as Lawful” a Situation Created by the lllegal Use of Force or Other

Serious Breaches of a Jus Cogens Obligation: An Obligation Without Real Substance? 116 (ob. Tomuschat
C., Thouvenin J.M. (Eds.), The Fundamental Rules of International Legal Order, Jus Cogens and Obligations
Erga Omnes, ob.Ljmaroem 164)); Fox H., 158, ob. Ljmanom 33.

** International Law Commission Yearbook 1980, Vol. II, Part I, 117, Para. 54 ga04J®®®b3m0 590105
bgendolio§ gomdos:

http://untreaty.un.org/ilc/publications/yearbooks/Ybkvolumes%28e%29/ILC 1980 v2 pl e.pdf

**? International Law Commission Yearbook 1993, Vol. II, Part |, 40-41, Para. 158 gaog®Gmbygmo g9@bos
bgandolsfgomdos:

http://untreaty.un.org/ilc/publications/yearbooks/Ybkvolumes%28e%29/ILC 1993 v2 pl e.pdf

150



Log@msdm@olm  bodo@maols  033g@s@ogmo  bom@dol  od®gggol Jgogaowe
d9d3bogo  Lodysigool  IJbmerme  3obmbog@s®  s@os®gdols  og@doangsls. 400
5M5005Mgo0l  gogrEgdyamgdol sbgmo Loboo gom@Iygamo®gds, msgol dbGog,
@ea03g0o  agmolbdmdl, @Omd  o@  gbps  dmbpgl  Lsg®msdm@oliem
Lods@mnenols  0d3g@s@ogero bom@dol woMEgggol dgogyoe dbmame  olgmo
dJombmgbgbols  ©s  3Mogogrgangdol  smos@gds, @mImgdoi  Lobgadfogml
doO@M  3obmbog®  Logydgegdbby dgodangds [o®Imgdgsl, gobsowsb osbigmo
Loboll  dmombmgbgdols s  3@ogoengaogbols  s@os®gds  mogolmogowe
39olbdmdl 03 Jdggdgdol 3obmbog@gdols s@os@mgdslsi, Mol Logydgger by
Lobgadfogml 9hbpgds dglodsdobo Lods@mengd®ogo dmmbmgbgdo.

0d9boBgHol  dgdmbgggedo  Lobgadfoxmbogol o®  bpgds  obgomo
YR gdgools s 3Mogoagaogdol dobodgds, @mdgrgdo dbmeme  35bmbog®
boggydgangdby  dmodmggds.  Lobgandfogm  0dybodgdol  3@obiodo  os®ol
SOl y@do©  0boxg@gbG o  obmbog@gbol  Logombol  dodos®m s
Lobgendfoggeml 0dgbo@gdo gbokgds 0d dgdmbgggsdoi 3o, g dobo Jdgogds
Log@msdm@olie Lbods@manols 5'dgomo OOMMZIFOd. 401 ‘dglodadolow,
Lobgand{ogmbomgol 0d9bo@gdol dobodgds o6 aueolbdmdl Log@msdm@obm
Lodo@menols  0d3g@s@ogemo  bom®dol  odwggzol  dgogasw  dgddbogoo
Lo@dgoool gobmbog@o® smos@gdsl. 0d¥bodg@dol obodgdsl sbgmo dgogao
dmdyggdmes  dodFm  0d  dgdmbgggzsdo, 0y  Lobgedfognmgdl  0dygbo@gdo
dogbodgdmesm dbmeme Jo@mebmdogmo Jdgogdgdolmgol.

Lobgandfogmms 3sbygbolidygdemdols dgbobgd Igbargdols 3@mgd@ol 41(2)-
9 dybanols dobggom, Lobgerd{ogml Log@msdem@olim Lodo@manols

033905090 bo®dol  odmgggol  dgogasw  dgddbogro  Lo@ysiools
SM5M05Mgool gogngdgmgdol gods,  g3obdgos  gogngdamgds,  o@
sgbdodml  Lobgedfogml  0d3g@sdogmo  bm@dgbol ©oM®gggol  dgwgysw
d9d3bo@o 3obmblsfobos@dwgam Lodgsiool 33606536360‘30.402

gJOmo  gbgogom, SOs@osMgdol  goegdyeagds dmoEogl  obde®gdols
>@dmbgbols 53Mdogmgalisgs, dog®od OIDPRUICTE Lbobgend{ogmns
3obggbolidg gdamdols  globgd  Igbengdol  3@mgd@ol  3mIgb@emgdbdo  s@0ls
dJomomgdyeo, o3 ggobolighger  goggdymgdsl  ofgl  odmyzogdgero
‘doboo@lo, gobsowsb dmosgl olgmo Jgogdgdol si@dogngalisi, @M@ gdos
0530l mogdo  o@  aymolbdmdgb  dgddbogro  Lodyszool  gobmbogmgdols
og)oo(f){]?)ob.“m bodg36090m  @o@gOSEAYMSTdo s@bodbyan  goagdm gdslmsb
©s35gdoMgdom  hbpgds  dmbob@gds, @md  dobo  dsgnom  Lobgandfogml
93O doe gds 0339M5@ 050 beo@dgdols ©5dO®3g930 Lobgardfogmlbogols
039603 9@0b dobokgos, 30650056 03960390l dobodgdo 0{393L
Log@mode@olim Lasds@moms®mmgggsdo 3obygbolidygdgar 3oGms, doom dm@ol,

0 5k. International Law Commission Yearbook 1980, Vol. Il, Part 1, 117, Para. 54, ob. Ljmaom 398.
01 6. LJmaromgdo 163 ©s 165.
2 crawford 1., The International Law Commission’s Articles on State Responsibility: Introduction, Text and
Commentaries, 249, ob Ljmeom 144,
403
0Jgg, 252.

151



Lobgardfogml  @ogbyxgmmdsl, @3,  omsgol  dbdog, byl 9fymdl
bodo@moms®mmgggol dgogaoe hodmysamodgdyeo Lodgsiool dgbscdhygbgodsl.
dogomoms, m@sbgmmsdgomo  dogmomgdl, @mI  sesdosbols  yR@gdgdols
bgggdmdo  dmJdgwo  jus cogens bm@dgdol  odmgggolol  ,,0d9bodgBol
‘dgbodhybgds, mogobmogo, aueolbdmdl o®mgggzom asdmggyeo dgogaols
3bmdsls s Lodo@mogsd®mgggo Lobgandfogml ©obdo®gdols  sdwys®o
‘dggaol aodyomgdsdo. 404 Sbognmp 0@ ‘dgbgogegodsls g3bggdom
Lolodo®m@mm 3@sGogodoE. dogomomsw, bodgddbgmols 30@ggeo 0blEsbzools
Lolodo®mamd bogdgbg — Prefecture of Voiotia v. Federal Republic of Germany —
aobobos, MM ,,LogOmsdm@obm  Lods@merol  0d3g@s@ogeo  bm®@dgodols
©5dMm393  JIggdgdbmsb  dods@mgdom  0d¥boRgBol  swosdgds  0dbgdmes
9Omgbyao Lbobosds@mnmmgdol ... obdo®gds 0d JIgogdgdolsmgol, @mdagdoy
Log@msdm@olim Lodo@menols Loxs@m §gb®ogomss Qog)?]m?mp{vo.“ms

41-9(2)  Igbaoon  aobIFgoigdgmo  sOEsbdoMgdol  gogngdymgds
Lobgandfogmgdls  dgodangds  o30LM9d0gL  Gmam@E  oJ@doyg®o  dmJdgogdols
(ogogmomo@, 2033990 bmdgdol  dowgds,  Goms o  dJmbpgl
LodoBmamEsdhmgggo  Lobymdfogmlbogol  os@omols  ofmwgds 496 ), ol
29dm Jdgemdols 3o 9o gdols (dogoeomsw, 05@o@ols dofmgdols
53Gdo@gs 7). 53 mgo@liob@olom, sGEsbIs@gdol gomegdbgmads Loglgdom
‘dgbodengdgamos  ageolbdmdogl  0dygbo@gdol  dobodgdol  oz@do@gslisg.
dog®sd bgdolidogd dgdmbgggsdo ¢dmJdgomdols gogwgdyangds, @my039@om,
‘dgodargds  ag@olbdmdegl dbmame obgmo dmJdgegdgbol dgbd e gdolasb
0nogols ‘dg303900L 3o ©9dyga gdsls, Mg gdo3 565 35bmbog®os
Log@msdm@molie bsds@mnen gd®ogo mgsglsb@olom.

% Orakhelashvili A., 18 State Immunity and Hierarchy of Norms: Why the House of Lords Got It Wrong,

European Journal of International Law 955, 2008, 967.

% Knuchel S., State Immunity and the Promise of Jus Cogens, 9 Northwestern University Journal of
International Human Rights 149, 2011, 163. LEo@ool gangddGmbyemo ggdlos bgadols§gomdos:
http://www.law.northwestern.edu/journals/jihr/v9/n2/2/#86 (bsbsbos: 29/06/2011). ob. sp@gmgg Ferrini
v. Federal Republic of Germany, 669, ob. Ljmenom 13.

% Bog 0b. gog@ml 9B0dGmol boddkml 1965 Faols Ggbmaugos 218, Gmdgmog gbgdmes
SM0gg@ 3o mbogddo 3maRgysmools Jdggdgdol wogdmdsl. 53 @gbmayiools 33-6 33b6J@0
Lobgardfonmgdl s30L0gdlL gomegdyangdsl, Boommb gggams osyEoggdgemo bmds, Goms o@
odgob  Lbgs  Lobgandfogmgdol  dogé  ob  Lbgs  3odgdol  dogd  3m@Eygaoeools
dmogmmdbdobmgols  os@omols  ob  bbgs  bodbgodm  dmfymdogmmdgdols ©s  sedygdgoammdols
dogoggs o dofmegds. dgbmenygiool gangd@®mbygemo ggdlos bgadobsfgomdos 9doddmgdols
Loddmb @gbmaaiogdol gaogdd®mbya dsbsdo:

http://www.un.org/Docs/sc/unsc_resolutions.html (bobobos: 01/06/2011).

7 35g 0b. gog@ml 9B0FOmol Laddkol 1977 Fanoli Ggbmanygos 418, Gmdgmoig gbgdmos
LodbGgm  ox3Mo0g0do  s3s@mgools  @ggodl.  @gbmagaool  dg-2  39bJdo  Jmombmgos
LobgardFogmgdolgeb, o0  dogfmegdobon  Lodbmgmn  sgdogolongol  dgos@owgds  ob  Lbgs
Lodbgro®m dsboangdo, dmFygmdogmdgdo, sedyg@gommdgdo ©s .95 dg4 396]@o IJmombmgos
Lobgardfogmgdolgeb, o@ gomobsdd@mdgmon  Lodb@gom  osx@ogobmsb  dodmgyemo  os@omols
Foddmgdodo.  @gbmeyizool gangd@®mbyamo gg@dlos bgmdobs{gomdos 9dod@mgdol Lodkmls

Hgbmengi309d0l geng]@@mbya bsbsdo:
http://www.un.org/Docs/sc/unsc_resolutions.html (bsbobos: 01/06/2011).

152



93be Lobgedfogmbongol sesdosbols 9xegdgdol ddody o®Mzgzgomsb
dodo®mgdom 0dyboRg@ol dobodgds s@omyy 5@ [o®Imopagbli Log@msdm@olm
Lodo@mengd®ogo  mgogolbsb@olbom  930bmbem  Jdgogdol, o®dge, 3o®odom,
93be  Lobgandfogmbmgol, @mam®E Lobgmolyggegdm  ggagdbsdmboggdols
do@omgogemo  LydogdBobmgol, 0dygbo@dgdol dobodgds o@ol  Lobgadfogml
3o gdyagds, Mmdgaenoi dob Log@msdm@olem Lods@menols dsgnom gzolidgds.
bogogmgdagam  Lobgadfogm  0dygbodgdol  dgdmbgggedo  Lobgedfogmls
Log@msdm@olie Lodo@m@osh 2sdmdobs®yg, gd@ogme, 5@ o]J3l yxagds,
9500 Pob@sl  gabm  Lobgadfogml dol  Lobgaolyxgagdm  Jdgogdgdmsb
dodo®mgdom 03960 gBH0L  d0bodgdsbg.  oJgeb  godmdwobody, 0dybo@gdols
dobodgdobg godol mJds 5@ dgodengds obodo®dBMl, GMym® 3 sMEsbds@mgdols
goEgdygamgdol  bofomo.  dglododolop,  Log@msdm@ole  3mbggbogdols
A9dbBdo 300ES3000 s SOSMASIAMZb0 S@osMgbol goMgdg, ®mobsdgMmgy
Log@msdm@oler  Lodo@merols  LobEgdol  godgegddo  s@Esbdo@gdols
gog 9oy gdols bmy oo QOO 0@ gdowsb aodmdobady,
Fo®dmyoagbgeros, dbxgammds 0dsbg, M3 Lobgadfoxgml dmgmbmggds, go®o
9nb@sl  gabm  Lobgandfogml o0dygbodgdol dobodgdobyg, o3 9gobsL3bgemols
dog®@  Lognmo®d  Bg®odm@osby ©s bomdo®o dm]dgogdgdol ©o@dml  gibm
Lobgadfogml  Hg@odm@osby  swesdosbols  9ggagdgdols  ddodg  od®gggzols
‘dgdmbgggsdo.

odagoMo, ©olyggbol Lobom dgodangds omdgol, md Lobgedfogmms
3obgbolidggdamdols  dglobgd  3mbggbiools  3@mgd@ol  41-9(2)  Iygbaoom
3omgomolfobgdyamo  s@swos@gdols  ©s  sOEobdoMgdol  gogrgdya gdgdo
50530056  Losbangl  o®  bgdyoggb  Lobgedfogm o0dygbodgdol  3@obiodols
dmJdgogool mgo@bob@olon swsdosbol ygagdgdols ddodg  womMgg39dmsb
©s3ogdodgdom.  0d  Lobom, @mameomss gl gomegdygmgdgdo oMol
QOAOIYodgdygmo  3mbggbizooll  3GmgJddo, olobo o  odanggosh  olgmo
3obdo@Rgdoll  Iglodgrgdbanmdsl, @®I  Lobgawdfogmgdl 3Jmbogm  gxagds,
Loggmomo  09@obeoiool  godamgddo  ©ooygbmb osdosbols gy gdgdols
ddodg  oMPgg390005b  asdmdobodyg  yibm  Lobgewdfogml  LsdmJognsJm
3oLgbolidggdamdols  bogombo.  swsdosbols  ¢gmgdgdol  ©oigol  bygemTdo
dmJdgoo jus cogens bm@dgdol oM@gggol dgogase  dgddbogno  Lo@ysiool
SO@0oM ool gomEgd e gds dmosb@gdl Fbmerme Lo ysigool 3obmbog®sw
SM5005Mgo0l  gognrgdymgdol. 0dols  gomgogolifobgdom, @md  0dygbo@gdols
dobodkgds 5@ ay@olbdmols dgbsdsdobo Lo@ys@ool 3obmbog@sw s@os@gdsls,
039b0BgBo @ 393> sMom0s@gdol goawgdymgdols dmddgogdols bgggdmdo.

@o3  dggbgods  s@EobIoMgdoll  goggdymgdsl, o3 gogrgdyan gdsdo
‘dgodengds 0ggeolbdgdbmegl dbmame olgmo dmJdgogdgdols gl yergdoligsb
0nogols  dg30890s, @Omdggboz Log@msdm@olem  Lods@mgom  s@o35bmbog@sw
SO0l o@os®gdyeo. 0dyboRgdol dgdmbgggsdo  go, o@s3obmbog®os  giEbm
Lbobgerdfogmbogols OMYIO3 Lobgarolygen gdm 9B gdsdmlogrgdols
do@odmgdgero  bydogd®olbmgol  0d9gbo@dgBol  dobokgdbobyg  godols  mgds.
‘dglododoloE, s@Esbdomgdol gomEgdyamgdsi o@ dgodagds yueolbdmdwgls

Lobgendfoggml  gogegdyamgdsl  godo  gobdsl  ygbm  Lobgedfogmls

153



09960 g®by.  Abgoglo  goggdymgdol  s@OLgdmdol  gbobgd by gamds
‘dgbodengdgamo  0dbgdmes  Ibmerme  0d  dgdmbgggsdo, oy Lsg@Hmsdm@oliem
Lodo@mogno ¢35bmbme s@os®gds ssdosbols yuagdgdols 3dodg woM@gggol
35]Bgomsb wogzog3dodgbom yibem Lobgadfoxzmbyg 0dybo@gdoli aog@ g gdst.
Log@msdm@olie Lodo@mogendo bobgandfogml sbigmo gog 9oy gdols
sM5MLYdMmdoll  Bmbbg sOsbdoMgdols  gomEgdymagds  g9®  0gbgds  gHmo
Lobgend(oggeml  dogd  dgmeg  Lobgedfogml  [oboowdwgy  s@sdosbols
9B gdgdols 3dodg WoMM393900©sb  godmdwobomy Lodmdsasdm  Lomdbgengdols
aobboangols 30bmbog@o 150(303633@0.408

408

Lbbgo dobgbgool dgbobgd, oy @Gos@md o@ dgodengds Lobgedfogmms 3sLybolidygdemdols
Ygbobgd  Igbangdol 3OmgdGol 41(2)-g Igbenol godmygbgds  s@sdosbol g gdgdol ddody
539399056 s3o3d0dgdom  Labgemdfogmbmgol  0dybodgdol  Jobodgdoby ool
olisbadymgdbansw ob. Gattini A, The Dispute on Jurisdictional Immunities of the State before the ICJ: Is
the Time Ripe for a Change of the Law, 24 Leiden Journal of International Law 173, 2011, 182-184
(podm@go®myganos Cambridge University Press-ols gen9J@@mbyar dmbsigdms dobowsb).

154



olggbs

05b539000m39  LogOmoTm@olm  Lodo®mognTo  sesdosbols  yxagdgdols
db0dgbgamdboll bOwol Bmbbg Lobgard(oxgml Lsds@mergd®ogo dpamds®gmds
30bogy@ 30095056 YOHMogOmmdsdo  Ibodgbganmgbo  glylBws. dgmey
Jbmgaom mdols LY gdols ‘d99©99 >sdosbols 9B g6960ls
9bOYbgge ogmesw© 03 gbog ddensgMo GOy SQMOS, 409 @md
0ob5dgeAmgg  Log@msdm@olm  ao®gdem  Bmggdl  olgm  dmsdgdoomgdsls,
nondol  osEsdosbgdds  dgodobgl  gobyglsbmgdgamo  Yglsdangdenmdgdo
Loggmo®o 9 gdgdol  ©slo@ogse. 3ol bogydggambg o3 dmgrm  Fangddo
‘dg0ddbs  s@ogBmygetimgabo  dgbgyamgds  0d  Logombbyg, oy Lo  gowol

5005d05b0L YR gdgdols o3g0l YbOYbgge boymas® ©sobsdggdo bpgs@o.

o0  d9bpmgobgdol  Bmbbg  dognosh  odoxg@mgdmow  gmg®dl  dobsdwyg
SOLm@ R g@oe [os@mdmywagbgeo dmbsb@gdgdo, O®Immgdoi sbodymgdgb, GmI
05b653gMm39 Log@msdm@olm Losdos@mommdo slisdggdo bpgds Lobgedfogmls
B®o©0(3099@00 YR gdgools (@mIgngdo3 ME0mA5b3Y Lobgend{ogml
bgerdgggoem  guagdgdbo aoboboagdmes) dgbeyogol bodx by swsdosbols
9B gdgdoll  si3gol  YbOYbggaygmgs. ghm-ghmo  slgmo  dmlbob@gdols
0obobdo@, Lobgedfoxgml @ o@ogl 039bodgdo swsdosbol 9xmgdgdol 0d
ddodg ©oM®3gg390mob  ©o3o3doMgdom, GMImgdo  Lobged(oxgmd  Lsgygme®
AIO0BHMO0sbg o6 dgos@swgdyamo 3mbgaoddol @Ml yabm Lobgad{ogml
BIO0BHMAO05bg aobsbm®zogms. LYm@go 53 dobob@gbol dggoligds dgowygbls
Fo®dmea gboano bsdOMmIol doGoms dJobsbls.

bod@mdols QoM@ gddo dobbognyganos S oobs@0bgdymos
>M2993dgb@gdo, MMI@gdbgi3  yggeoby 9BOmM  bdods  bpgds  s3g@momgds
Lobods@menm  3@sdBogolbs s Lodgbogdm  @o@g@s@yg®sdo  odol
slobodygmgdamo,  GMd  mobsdgodmgg  Log@msdm@obm  Lads®msendo
‘dglodengdgamos  sesdosboll  ygagdgdol  3dody  od®gggoms  Ibbgg@3ands
30096ds  [o@opaobmb  Lodmdogsgm  Lodbhgangdo  gomo  Lobgendfogml
Lobodo@mamdo dgmedg Lobgerdfonml (obosswdogy s dmombmgmb dsmmgols
od  @oMEgggoms  dggaoe  doyggbgdyeo  bosbol  sbsbmsydgds. smbodbyeo
>M29939b@gdol  sbsgnobo  Lodygoemgdols odgnggs, 3oblgbo o939l gombgsl —
>OLgdmdl my sG> dmJdgeo Log@msdm@olm bods@mnaols godaangddo @s0dy
Lobols Lodo®mangddogo 3dg9dobobdo, @md@ol asdmygbgdomsi  dgbsden gdgeno
0J6gdmes  gohm  Lobgendfogml dgmmg Lobgewdfoxmlb  Fobsomdwgy dlgsglo
Lobols LodmJognsdm Lodhgangdo aobgboans.

Log@msdem@oliem S 9Omgbyeo Lobosdo@mamgdols 305]B0godo

55doobol  ggagdgdol  Lobodpgoeme s  Lobgadfogm  0dybo@g@ol
300b3030L (oboomdwgy (odmygbgdym yggeoby 9u®m bdodop Gododgdoe
501396390l d093903695056: b9 9690 J3ggdols 3006398305y,
beo@doBoygeno 09Mo@Jools OmJB®0bsls ©o Lobgandfogmms

9 0. Ljmenom 101.

155



3obygbolidygdamdbols  dgbobgd  Fgbeogdol  3@mgddol  41(2)-9  Iygbenbyg
©5399bgd9mo 5@y 9dbHgo0.

OO S@obodbs, o©sdosbols g gdgdols Lobodagbame  as3mmJdye

9JO-gam  g439esbg 360d3bgamgeb @A 1dgb@l  Fo®Imowygbls  Lygg®gbyano
J9ggdol 3mb3gnEosdy Wsnydbgdymo sandgbdo. s®bodbymo SO dgbHo
94O ©bmds ‘dgboygoygeo Lbobgerdfogm 0d9bo@g@ol 3M0bzodols
Lodo@men gd®og 30bLA®YJiosl, Gmdgero(3 9O mIsbgmoligsb doxbogls
Lobgandfogml  Lobgmolbygagdbem  Jdgogdgdls  (acta  jure  imperi)) o
s@slobgemoliygegdm Jdggdgdl  (acta jure gestionis) o Lobgedfogml
099boBgdl  Ibmeme  3oGggee  JIgogdgdbmsb  s3sgdodgdom  sbokgdl.
>bodbyemo oM dgbBo 3B 303goL, @mI  ®mobsdg®mmgg  LogOmsdm@olm
Lodo@manols  dobgogom, s@sdosbols  gg@gdgdols  ddodg  oM®ggggdo  o®
Fomdmoagbgb Lobgadfogml Lyggmgbye Jdgogdgdl s Gmd, dgbodsdolsw,
>d ©O5MM39390mSb dodormgbom Lobgandfogmgdo oM ‘dgodangds
Lo®g 9d@md©bgb 039603900 9ibm Lobgedfogmms og@oleodioolysb.

ba3909bgmo  Jeadgdol  3mbaagGosby  wogudbydygmo oy ydghdo
3oblogym@gd e odoxg@goemdsls  0dgbl 03 Bgbpgbiogdol  gmbhby,
Omdggbdo3 9356536900 s e gagdols dobdoanbyg 9Omgbyeo
Lolodo®mamgdol  3@o]Bogodo  goms@egds s  @mdmgdoz  sesdosbols
YR gdgools Lobodygderme 0dygbodgdols 3®obiodol dmJdgogdol Koy gdols
dgboaogol  gymolbdmdgh. gomo dgbgogom, s@bodbymo  Bgbogbz0go0
Lobgandfoggm  039bo@gdol  3@0biodol  3mbigd@gsmy®  (33eoegdoby
dogmomgdgb, ®ol  dgogyomsi  ssdosbol  gRmgdgdol ddody  oMM3g39d0
099boBgBol  3@0biodol  dobbgdolmgol owe@  asbobogngds  Lobgandfogml

L3906 Jg0gogdom s ©alsdggdo bpgds dlgsgl 3dody woM®ggg9dmsb
dodo®mgdom  Lobgewdfoxzmlb  dogd  gibem  Lobgawdfogmbg  Loggmo®o

060bod300l aogd g gds.

byg9®9bgeo  JIggdol  3mbi3gnEosby  ©oxnydbgdbyan SO dgbBmsb
©5353'doMgdom  Ybes 500bodbml, @™ ogo, SEbogdl @, @M Ssdosbols
YR gdgools 3dodg oM®gg3goo o@ [omdmoagbgb Lobgerdfogml Lyggz®gbye
9909090,  gyObmds  Lobgedfogm  Lyggmgbodgdol  s@o@gerg356@ @
sb3gdBl.  Lobgedfogm  ULyggmgbodgdol  gmbEgnEos  dmoisgl  @sdwgbody
obi3gddl o  Jomash  Fbmerme  bmaoghmo  doowgds  Ibgoggermdsdo
03960 gBol 3G0bzo3ols dobbgdolbmgol Lobgedfogml bygg®gbyao Jdgwgdols
‘doboo@bol goblobmg®olsbs.

bygg@9bgeo  Jdggdols  3mbi3gnEosby  @oxgydbgdymo G IgbEo
994O©bmds  asdg  bygg@gbo@gdol  dgmeg  ob3gddl, @mdgeoi  olobogl
Lobgemdfogimbs s Log@modm@obm  LodoGmamols  9@Gmog@mdods@mgdols. 410

L9396 960B9H0L o8  sl3gd@ol  dognom, Lobgedfogmgdo  mgomnmb  §y39096
Log@msdm@olm  Lodo®menols Gmdgan  bem®@dgdl s @s  dobsos@lbomn  ojgm

10 0. Lmenom 149.

156



dommgols Logognogdaam dogmo.‘m Log@msdm@olm  Lsdo@momdo  sesdosbols
YR gdgools 360dgbgenrmdoll bAols gmbbg dmbos ULyg9®gboBgdol LYmege
od  ob3dgdBol  Igbeywgs A w0y b39096089H0L  LFm@go 53 sb3gddol
0gobab@olom, sesdosbols ygagdgdol 3dody oM®ggzgol  dgodangds o6
d09399 Lobgandfogml Lyggmgbygemo Jdgogdgdol 3gsmogogs@os. gdas o439
9bs  500bodbml, @md  Lygg@gboBgdol gl sL3gddo o@  2oblobpg@agls
Lobgend(oggem 03960@gHoL 3M0b3zodol dobos®l s dgbodsdobow, s@sbfm@os
b390960BgHolL o3 sb3gdBowsb  aodmdwobsdyg,  0dgboRgdol  3Gobiodol
dobbgdolbmgols Lobgardfogml J390g5960L L9396 969y s© ob
>M51Y39M bY@ 33O 0g3035(300.

039603 g0l 3Mobiodo [o@mdmoagbl dos Lygg®mgbo@g@ols o oMy
b39696039H0L  30Mggemo  ob3gd@ol  godmgeobgdsl.  bygzg®gbo@dgdol o3
obi3gd@gdols dognom, Lobgandfogm Loggomod BgHoGmA05by ob
Log®msdm@ole  sb3s®gbbg  Lobgmolbygmgdm  LEs@yglom  dmJdgogdolsl
bo®agoenmdls ©05dM% 300900 Md0m 93bm Lobgand{ogmgdols
09@0lioioolysh, 413 @53,  Ubgs  Lodyggdom, bodbogl  0dol, @md
Lobgandfogm o3 dgdmbgggedo Lodagdbanmdl 0dybodg@om, dom dm@ol, gibm
Lobgadfogmms do@ma@dbox g gdol 0g@obeodioolash. go®os sdobs, ‘dows

b939M96039H0lLs s  aodg  byzg@gbodgdol  3o@ggao  sl3gdBol  dogrom,

Lobgand(oggem, Gmam@ai bobgaolygagdm  gaamgdsdmboagdol dos@o®gdgao
3000, 2393e0b9ds  bbgs  Lobgedfogmgdols  msbslfmed  Lydogd@ow s

‘dglbodsdolbow, dolbg ULbgs Lobgandfoxmgdo, @mamai dobo  msbsbfm@gdo,
Lobgadfogmms byggmgbyemmo mobolifm®mdols 3M0b3030056 253mIobs®yg >@
Qemdgb oydobiodiosl — parin parem non habet imperium.

0dol  gomgogolfobgbom, ®m3  Lobgerdfogm o0dybodgdol  3@0b3odl
3oblLobegMaggh  dops  Lygg@gbodgBobs o oMy Ubygg@gbodgdol dgm@g
ob3gdBgoo,  @mpogg®os,  Gmd  Lobged(ogm  0dygbo@g@dol  3Gobiodol
dobbgbdolbmgol byygg@gbyeno Jdgogdgdol gobdo®@gds dmbogl bygg®gbodgdol
LYoo go o3 m@o osb3gdowsb godmdwobsdyg. Lygzg®gbodg@ol 53 ob3gd@gdols
2589000 Lobgerdfogml Lyggmgbyer Jdgogdel Fo®dmowagbl Lobgadfogml
bgdolidog®o Jdgogds, @mIganlsi ol sbm@Eogagdl Gmam® 3 boxs®em 3omMo,
oby@bggans  0dobs, 3obmbog®os o9 o@s dobo  Jdgogds Log®msdm@olie
Lbodo@maols  mgoglbob@olbom.  dgbodsdobo,  Lobgadfogm  0dygbo@gdols
300bz030L  godpaangddo  Jdgogdol  bygg@gbymo  33s@ogogsioobogols
3609gbgenmds o@s 53l o8 Jdggdol do@mnebmdog@mgdsl, Jmsgs®os, @md ol
3obbm® 09 gdygmo 0gmlb Lobgandfoxmlb dogd Lobganoliyygegdm LEs@ylom
dmJdgogdolsl. LYm@ge 5do@dmd Imosb®gdosh sesdosbols gxagdgdols ddody
oM®393960  L9y39M9byee  JIgegdgdoe s Llm@go sdo@md  gbokgdom o3

J99009690m5b 05 353'doMgoom Lobgerdfogmgdls 039608960 9i3bm
Lobgandfogmms oygdolipoliooliysh.

L ob. Lmenom 149.
2 ok, Ljmamomgdo 171, 172, 173.
30k, bJmaromgdo 152 o 153 dygbengdo.

157



Lobgerdfogmlb  byggogbymo Jdgogdol  3mbEgnEoslt  3gmoggds  >@
3obgaos 03 Bgbpgbiogdol  @mbbygs 3o, @mImgdoiz  9goboligbgeno
sofmgyamgdols  dobdognbg  gOmgbyemo  Lolodo®mamgdol  3dsJBogsdo
gomodEgds. gl Bgbgbogdo  asdmobs@gds  goblsbmg®ya  dgdmbggzgddo
55doobol B gdgdol  3dodg  ©@oMMZgg3gomsb  dods@mgdom  0dybo@g@ol
300b3o3ol  dmJdgogdol  Godgemgdols Igbpywgsdo.  3g@dme, 0dygbodgdols
30063030l dmJdgrgdol gomymgdo dgobrygos  ssdosbols  Ygagdgdols od
ddody M 039390M>b s 353 dodgdom, Gmdan gdo(3 bobgend{ogmd
S0 lsdymageo  Lobgadfogml  Gg@odm@osby ob Ggamaoligygmo sJ@ol
Qodamgddo gibm  Lobgaed(ogml  Ggdodmmosby aobobm@ogms.  odogg

oMM39390mob  dJodoGmgdom  dgobpyws sa@gmgg BYbJaoy®o 0dybodg@ol
3006030l dmJdgogds.

bgdmombodbyyen ‘dgdmbggggddo >5d0sbols YR g6960ls ddody
©5M039390mob 0o mgdbomn 0d9bo@gdols 3Mm0biodol dmJdggdols oy gdols
dgbeywgol god@gdo dgodagds Jdbowbgb olgm dmsdgdwomgdsl, ®md o3I
dgbeywggdol  gdmwgds  gydangdgero  0dbgdmws, @mI o6  Jmdbps®oym
bobgardfogol  bygo@abgmo  Jdgegdol 30b3ggaool dgagms ©o Bgegye
0doll  omos@gds, @OMI  Ssdosbol  gRgdgools  ddodg  oMPZggzgo0 oG
Fo®dmoway9bgb Lobgend{ogml by39®9b7eo J9909d90L;, Omdgrgbmsb
©5303dodgoomsz  Lobgemdfogmgdo  Lodpgdamdgb  0dygbodgBoomn  gEbm
Lobgadfgomms oyg@obioliooligsb; mydzs, gl dmsdgkoommgds IEo®os.

dJomomgdbyenr  d9dmbggzgddo  swodosbols  gRegdgdol  Lobodygdbermo
039603 gBolL  3G0b3o30l dmJdgogdols godymgdol dgbmoyogs dgbsdengdgeno
aobos  0d9bo@gBol  0d  L3ggogogg®o  (glgdol  bodx by,  OmIagdoc
dmJdgogol  Lobgandfogml  dododo  sesdosbols  gxangdgdol  0od  ddody
©5MM39390m56 s 3ogdodgdom, OmIe0gdlo ol sbm@ 3090901
S0 odgmegano Lobgadfoxgml Fg@o@dm®osbyg s@obomds® gomsmgdsdo  sb
93be  Lobgedfogml  Fg@odmmdosby  GgoOm@olygmo  of@ol  godaagddo.
oMo sdols, g9bjioydo  039bodgdol  3Mobzodol  woigol  Jggd  Igmey
Lobgandfoggml  dmddgowo oy  gmgomo  mgoiosgy@o  3o@gdol  dodostrm
55d0sbols Yy gdgdol 3dodg @oM®39390meb  sgegdo@gdom  0dybo@gBol
300bz030L ImJdgogdol godaagdol dgbeywgsi soblbgds 0d L3gioxnozy®o
Tgbgdom, @mdagdbo AR9bJcon® 039bodgdl sbobosmgdl. bbgs Lodyggdom,
sbobgangdyan  dgdmbggzgddo  s@odosbols g gdgdol 3dody ©oMMZg39omab
©s353doMgdom  0d9bo@g@ols 3Mobiodol dmdgogdol godamgdols dgbmoogs
o0 dmdbpods  Lobgandfogml  Lyggegbyeo  Jdgogdol  gmbiggnEool

3goggdols  Jgegao. o5Jgsb  2sdmdpobs®yg, domomgdya  dgdmnbggzgddo

099603 gBol  Igbeywgol GoBgdo o6 godmeagds 0dol  slobodymgdasw,
Omd  m5bsdgdmgg  LogOmsdm@obm  Lodos@momTdo  ssdosbol YR gdgodols

d609gbgenmdol  bOwols RQmbby  dgbeygoygamo  Lobgawdfogm  0dybodgdol
300b303ds>  aoboows  3mbigdHysmy@do  (3gmoggds s  MMI  Jggyo©
505d05b0l B gdgdols ddodg osMMgg3gd0 s@o® aoboboangds Lobgad(ogml
L9390 9bge  Jdgegdgdo, @OmImgdmeb  ©s3ogdodgbomsi  Lobgedfogmgdl
960d gdom 0d9boFgBo gabem Lobgmdfogmms oygdoliwodizoolysh.

158



4ymggeogg bgdomdgmol  Logydggenbg dgodangds gozgmegl  ©oliggbs,
@Ged - bgggdgbamo  Jdgegdol  j0b3gBEooty  wegdbgdgmo  SGgdgbio
J@o@o  Slodymgdl, @md  sesdosbols  Ygagdgdol  ddody  oM@Z93900,
Amdmgdlboi  Lobgedfogm  sbm@Eogmgdl  Logyme®d  Gg@o@dmcosby  ob

‘dgos@omgdyao 3mbxgaod@ol @OmMl yibem Lobgadfoxgml Gg@odmmosby, >@
Fo®dmowa9bgb Lobgenrdfoggml by39® 96 J99009090L. >0bodbyemo
©O5MM393900 Lobgend{ogm 039bo@g@ol 3M0bzo30l dobbgdolbmgols
335800950(3000905 byg9®9boen J3gegdgdo 0 ‘dglodsdologw, >d
5MM39390mob  ©sgo3do@gdom  Lobgadfogmgdby gOEgwgds  0dygbodgdo
93be Lobgedfogmms og@obeodioolysb.

biggo@abyezo  Jigegdolb  gobaggogaty - wegdbgogmo  o@yydghiol
3o0s,  Lbog@msdm@olm  ©s  gamgbyao  Lobodo®mamgdol  3@s]Bogodo
Lobgardfogem 0dygbo@g@dol Fobsowdwgy §odmygbgdae os®a9dgb@gol dm@ols
9JOm-g@mo  bdo@sE  (3040Mgdygos  bey@dsFoyeo  0g@sdJool M JB®0bsbyg

©>3:99bgd9eo 5Oy 9d6H0G:

bo@ds@oyao  0g@s@Jool  ©mJH@oboby  oxnydbgdymo @ ¥dgb@o
990©bmds  dgbgoumgdsl, M3 Log@msdm@olm  Lsdos@mommTdo  bm@doms
3503399 3B gaMOosl,  39@dme g0 Log®msdm@olem  Lsds@meanols
0339@s@ o bo@Igol (.. jus cogens bm®mdgdls), sdgm y30@s@glo og@owoyeno
dogns  Log@msdm@obm  Lbados@maols  obgom  hggyewgdbdog  bo®Igdmsb
‘dgomgbom, OTOPXUIDIIRTER dog o 0m S0, Fo®dmowagbls Lobgend{ogm
039608 9HoL  3@0bizodo.  3gBoE, SO dgb@ol  dobgwgom,  g30@s@glo
090070 dogom Lo®ygdemdgb s@s dbmamo jus cogens bem@dgdo, s@odgw
ol bm®dgdos,  GOmdegdoi  jus  cogens  beo®dgdols  gbOYbggegmesls
99Loby@gdosb. dgLododolow, oM 1396@3 00 dobggom, Lobgardfogm
039608 9H0L  3M0b303msb  Jododmgdom,  g3o@s@Gglo  oydowoymo  dogrom
Lo goermdgh  o@s dbmerme  Ssdosbol ol ds@g@osg @ bsdoGmean gd®ogo
93996053 gb@B M0 YR gdgdo, OMIggdos jus cogens bo®dgddos ob3d 0390900,
sModg ol YRagdgdoi, Gmdggdo  dom  (jus cogens bo®dgdol  Lobom
sOlgdygmo  9g@gdgdol) 989JAWO b Ybggeymasl  gdlsby@gdosh. sSlgm
YR gdgdl  9obg39:ngbgdosh: B gdol  JIgwomo  ©sigol,  3md3gbLsiools
dowgdols s Lobsdo@mambmgols dods@mgol e gdgdo.

SO 9dgbBol  dobggom, ossdosbols yRagdgdol ddodg oM®Zgz9dmSb
s 353 dodgdom 93bm Lbobgend{ogmbomgol 0d9bo@g@ol dobodgdom
Lobgandfogmgdo  Fobsomdwgamdsdo dmeosh sesdosbols 9xamgdgdol ©s3gols
bggOmdo dmdge jus cogens bm@dgdmsb s 53 bea®mdgdols 9b@Ybggenlogmaysw
3obggmgbogn  sosdosbols  oligm B gdgdmsb,  @mam@gdoiges: YR gdols
J3g0mo si3g0l, 3M3396Loiools dowgdols s Lolsds@megrmbomgols dods®mgols
YR gdgdo. 5dol  boggydggebyg ©s bo®ds@ogeo 0g@odJool  w©m]BMobsby
©54AEbmdom, s5OAdgb@o sEbogdl, @M 0dybodg@ol 3@obiodo, @mIgaocs
Fomdmoagbls  0g@odJogmo  9gOm  ©sdsa  bo@dsl, go@g  sesdosbols
bgdoo  Jomomgdymo  gRagdgdo,  Log@ome o6  dmdgogol  sesdosbols
YR gdgo0ls 0d ddody O>M®39390mSb ©5353doGgdom, OMdggoloi

159



obm@309e0 9L Lobgedfogm  Logyms®d  Fg@o@m@osby ob  dgos®omgdyeo
306x8@o0J@ol wOmb yibm Lobgyedfogml @g@odmmosby.

bo@do@oyamo  0g@s@Jool  ©mJB®obsby  ©oydbgdam  sOdgbGHmob
©5353doMgdom, 930039 gl gmgeools, ¥bes >@0bodbml, @M wogsl 0fg93L
Lbogoobo, oy  @odpgbo  sOLgIML  Log@msdm@olm  Lods®msgndo
bo@ds@oygemo  0g@s@Jos, @Omdeols  Lomoggdoi  0d3g@s@ogeo  bom@dgdos
JoJaggeo.  ofgob  godmdpobody, Lowsgms  s®ydgbBol 3G 309ds, GmI
>5d0sbols g gdgdol oigol bLggemdo dmJdge jus cogens be®dgdls o oI
bo®dgdols b Ybggaygmragobmgol  aobgymgboan  sesdosbols B gdgdls
960kgdom  g30@oGglo  oy@owoymo  dogns  Lobgerdfogm  0dybo@gdol
300b(303msb  d0ds@mgdom.  mydzs, OMI3  bogmgogrmm, M ssdosbol
>bodbyemo YR gdgdo Lo gogmdgbh  g30®sGglo  0g@ooyeo  dogrom
Lobgandfoggm  0d9bo@dgdol  3M0bEodomsb  dods@mgdom,  bo®Is@oyano
09050 Jools @M JBO0bsby worydbgdoymo sy xdgb@ols dogd  Igmogebgdymo
Lodo@mangd®ogo Ljgds doobi o@ godmwagds bosodolme, @md Lobgand{ogml
9500 90dgol  039boBgBol  dobodgdsby  osdosbol  ggangdgdols  ddody
5M039390M5b s 353doMgbdoom.

Loddg 0d5Tdos, ™I bea@ds@Goyero 0g@o@Jool wmJBM0boby ©oeydbgdaemo
oM9396@¢ 0l JIgoommdbdolmgol syiGoggdgenos, @mI Lobgend{oxm 0dygbodg@ols
300b3odls o  swsdosbol  bgdmm  Jomomgdyga  gpagdgdl  dm@ol
>OLgdmdegl bm@dsGoygmo  3mbxaod@o, g0bsowsb bm@ds@oyemo 0g@s@Jools
bog3ydggenbyg gOmo bo@dobmgols g30@s@glmdols dobodgds dgm@ols bocdx by
‘dgodangds  dmbegl dbmame 03 dgdobgggedo, oy gl bm@dgdo  dJmeosh
9JO®m3I5bgommsb  3merobosTo.  3mbgemod@oll s@Os@lgdmdol Jo@mdgddo  gOmo
beo®dol dmJdgegdol dggagdo 390 aoyddwgds dgmmg bem@dols dmdgogdols
bodx by,

Lobgendfogem  0dybodgdol  3@obiodolbs s  osdosbol  ¢gegdgdols
©5330L  byyg@mTo dmJdgoo jus cogens bm@dgdols  YOMogOHMIodsdmgdols
Lbogombmob  ©@o3ogdogdomn  gbos  S@obodbml, @md  olbobo 5@  dmosb
9O dobgmnmsb  3mbgemo®do, gobsowsb olobo asbginmgbgdosh  Lbgowslbgs
3°093MM 00l be®dgdl  (bobgandfoxm 039bo@g@ol 3@0bzodo  sGob
30m39bgo@a@o  bo®ds, boam  ssdosbol g gdgdol wogol  byg®mdo
dmJdgwo jus cogens bm@dgoo JoBg@oomuy@lods@mnamgd@ogo beo®ddgdos44) o,
‘dglododolow, o3 be®dgdowsb godmdwobo®y, Bobogy®o 300l 9B gdgdls s
Lobgerdfoggml gomgdymgdgdl dgbgdol s@ogoms®o [gOGoao o6 asshbosm,
@53 dom  dm@ols bm@ds@oygmo  gmbgaod@ol  s@lgdmdol dglsden gdemdsls
aodm@oibogl.

55dosbol g gdgdoll  ozgol  byg®mdo  dmJdgoo  jus  cogens
beo@dgdoliogob  goblbgoggbom, olgmo gxegdgdo, Gmam@gdoiss:  Jdgoomo
©5330L,  3md3gblsool  dowgdols s  Lobosds@menmbmgol  dods@mgols
9B g5950, M53056m0 F0bso@lo@sb aodmdwobomy, dglsdams 3m@gbioy®ag,

4 0b. Lmenoem 297.

160



3Mbxeod®do dJmgowbgb Lobgerdfogm 0dybo@dgBol 3M0b3odmsb. mydas gL
30bgmoddo o  5@Lgdmdl  0d  Lodmdogsgm  Lodhgaol  3mb@E gL do,
Omdgmoi3  [opggboaos  g@mo  Lobgand{ogml  Lolods®mgrmdo  dgme@gl
Joboomdwgy o  @mdgmoi  gbgds o3 ¢30boligbgaols  dog®  Logyme®d
B9O0BMM0sby ob dgoo@owgdygmo 3mbgmoddol wOmL gEbm Lobgedfogmls

BgOoBmMO0sbg  ssdosbol gRegdgdol  ddody oMEgg3gool g gy
30bogydo 3o@olmgol doygbgdyeo bosbols sbsbmoy@gdst.

Loddg 035Tos, M3 Log@msdm@olm 3mbggbiogdols dobgogom, 5ds me 0d
LodsMmoEs®mggqosb  aodmdpobody  gobogy® 306l Jdgwomo  ©s3gob,
3M33gbLoiool  dowgdols s Lobods@mgmbogol  dodos@mgol g gdgdo
9bodgds  9Iygo@me  0d  Lobgadfogml  dods®m, @mdgedsi  dglsdsdolo
Lbodo@mogas@mgggs aobsbm@dEzogans, ob Gmdgols oygdobioiEosToi swpoeo
3Jmbgs o3 Lods@moges®mgggsl.

@53 dggbgds 03 gibe Lobgedfogml, @mdwmols Lsbsds@mamdoi s@ols
Fotwagbogro Lodmjognsdm Ladbhgano ©s @mdamols 0g@obeoiool godyagdls
3o0gmo3  dmbs dglsdsdolbo  Lasds@mosms®mgggs, dob dods®o  gobogy®o
3000  sMogomo®  dmmbmgbols  ggegdsl  Jdgoomo  ©oizgol,  3md3gblLsiools
dowgdols o Lobods@mgmbongols dodo®mgol yuagdgdols §b@Ybggeygmezols
0ngoebsb@olbom o6  gemdl.  dgbodsdobsw, oy  boddg gbgds  goOmo
Lbobgerdfogml dog® bognomod A9®0GHMA05bg ob ‘Fgoo®omgdeyeno
30bg@oJdol  @Oml  ygabm  bLobgadfoxnml  Gg@o@dm@osby  sesdosbols
YR gdgdols  3d0dg @oM@ggg0L  RodBgdl, Igmeg  Lobgadfogml, @mdeols
Lolodo®m@mmdoi  s@wbodbya  0sMmggq9dmeb  ©s3o3doMgdomn  LodmJogosm
Lo@hgemos Fodagbogoo, 30bogyg®o 300l {0bsdg domomgoyeno
9B g59500b godmdEobsdy, sMsgz0maMo oligmo goadymgds o6 gzoldgds,
53 gmbgmoldddo  dmgopmes  Lobgadfogmlbmgols 0dybodgdol  dobodgdols
Log@msdm@olm gomEgdyan gdsbmsb. Lbgs Lodyggdom, dmzgdye dgdmbggsdo
x30bogyg®o 300l Jdgwomo 53300, 30339bLoz00L dowgdols ©d>
Lobodo@mambongols  dodo®mgol ¢gnegdgdo s  bobgedfoxm  0dybodg@ol
30063030 gOMbgMMSb bm@sFoym 3mbgeod@do 5@ dmwosh.

b93mombodbyanols  Loggydgganbg  dgodemgds  goggmegl  wslggbs, ®md
bo@ds@ogemo  0gBs@Jools  mJBO0bsby  woggydbgdoymo sy ydgbBo oG
330535bmdl  Jdgom Lododmengd@og UJgdol Losodobmw, Gmd Lobgerdfogmls
950 o0 gomazol 039boBgBol dobodgdoby swsdosbols yyagdgdols 0d ddody
©O5MM3939dm>b ©5353doMgdom, Mg gdo3 Lbobgenrd{oggmd Lo 399mo@
A9O0GM@0sby  ob  Lomdsdo  dmJdgogdgdol ©@mlL  gabm  Lobged{ogmls
B9O0GMM0sby  aobsbmdogms.  bm@dsFoygmo  og@edJool  m]BMobsby
©5539dbgdyemo >y ydgb@o asdmbswgyo 0dbgdmws Ibmenme 0d dgdmbgggsdo,
0y Lobgedfogm 0dygbo@g@ol 300biEodbs s sesdosbols yxa@gdgdol ©szgols
bgggdmdo  dmddgo  jus cogens  bm@dgdl, sp®gmgg  Jdgwomo  wogol,
3M3396Lsgool  domgbdols o Lobsdo@mermbmgols  dods@mgol  ygagdgdls
dodol 006lgogdes bo@Is@oygemo gmbgmolddo. jmbgwmoddol s@s®lgdmdols
300mdg6do 3o 5O 1dgbdo Logydggals dmgan gdayeos.

161



oMb, o3 dggbgds Lobgedfogmms 3slygbolidygdarmdols dgbobgd
Igbangdols 3GmgJdol 41(2)-g Igbanbg oxgydbgdye >Oy9dgbdl, — oGO3 gl
50 9dgbBo  odanggs  0dol  LodsGmengd®og  bogydgganl, @Omd  gOmds
Lobgadfogmd godo gob@asl dgmag Lobgadfoxml 0dygbo@g@ols dobodgdsby
505d0obol B gdgdol 0d 3dodg oMWZ9390Msb s 353d0Mgdom, M gdoc3
o3 93560L3bgeds Logymo® Ggdodmmosby ob dgos®omgdyemo gmbaano@ols
oamb gibem bobgedfogml Gg@o@m@osby gobosbm@zogas.

Lobgandfogmms 3obygbolidygdamdols dglabgd dgbengdol 30mgd@ol 41(2)-

9 Igbao omgoolifobgdl Lobgerdfogmms goggdygmgdsls — 3obmbogow o6
50050OMb  Log®msdm@oliem  Losds@meool 0d3g@s@ogeo bom®dgdol wom®gggol
Jgegaow  dgddboano  LoGygs@os ©o  bgmo o6 Igyfymb 53 Lodysiools
‘dgbodhybgdsb.

41(2)-9 d9banbg ©593dbgdbyamo >M993dgbE0 533303900, oIuk!
Lobgandfogmbmgol, @mdgedsi  ssdosbol  9gxmgdgdol  ©ogol  byg®mdo
doJdgo  jus cogens bo®ds  @os®®gos,  0dybodgdol  dobodgdom  bogds
0d3g@s@oygao  bm®@dgdol  odmgggol  dgogaoe  dgddbogno  Lo@ygsiools
356mb0g@s© s@os@gds s 53 Lo@ysiools dgbodhybgdolmgols byerols dgFymds.
>dols bogyeydggen by, >M993dgb@o s(3bowgdl, “md >0bodbyano
LobgendFogmbmgol 0dgbodg@dol dobokgds gfobsowdwogagds Lobgadfogmms
3obggbolidggdamdols  dgbobgd  Igbengdol  3@mgd@ol  41(2)-9  dgbeoom
aomgoolifobgdyan dmmbmgbgdl.

5>0bodbyen 5O YIgbBMSb o go3doMgdom, 93oMzggmgl  gmgeools, bos
>00b0dbml, @m3d  Lobgedfogmms 3sbygbolidygdamdbols dglobgd  Iygbangdols
30mgdBol  41(2)-9 dIgbano, @mIgaeolsiz oM dgbdo  gydbmds, 04gbgdls  jus
cogens bm®Iol  Lowsgm  3mbiggniost. gg®dmw, 41(2)-9 Iygbeno  doygmomgdls
Lobgerdfogml dog®  jus  cogens bo®dols 3o db®0g0 oM®ggg0ls
‘dglodagdamdoby o Lbgs Lobgamdfogmgdl ¢3@dogosgl o3 ©od®ggg9d0l
9098900l o@os@gdsls o  domo  dgbo@hybgbobmgol  bgaool  dgFymosb.
>0bodbye 3mbRgJlRdo jus cogens bo®Iol 3mbigREool godmygbgds Lowogms
03 gboe, Modgbswsi ggbol 1969 (aool 3mbggbiool dobgogom, jus cogens
be®dgdo  Fo@dmoagbgb  Log@msdm@olem  Lobgendgi@yangdm  Lasds®manols
3509300l s Jomo gOME AMo Jobobos Lobgadfornmgdds o6 yosxgmE@IMb
obgmo  Logd®msdm@olbem  bgandgzdyemgds, Omdgmoi  Fobos@dogamdsdo
Bg0dagds dmgoegl oo Immnbegbgdmsb. 41

0dol  aomgogolifobgdom, @md  GOswoioymsw jus cogens beo®dgdo
2odm0yggbgds Lobgandfogmgols do@ol  dbmenme Lobgandgg0 e gdm
YOM0gANMdgbols 30b6®9Jb@ do, ‘dgoden gds Logdgme hoomgogmls,
3Mb3g3¢ Y YOS Modpgbo LFm@os Lobgedfogmgdol dog® o3 bo®dgdols
Godb®ogo  JIgogdgdom  @oM@gggol  dglodmgdemmdsls  wo  odmmgggols
Lodo@mengd®og dggagdbg Jbxgamds, Go3, mogol db®Mog, gdgd39d o49bgdL,

5 0b. Lmenom 142.

162



bmgosw, Lobgadfogmms 3sbybolidygdanmdols dglobgd Igbangdol 3GMgJBoL
41(2)-9 Igbanobs o o3 IPbanbyg oRydbgdyemo sy xdgbBol Jo@mgdbyamdsls.
099935, 5J39 9bws 500bobml, GmA 41(2)-9 Iybenoon yobdjogdoyero jus cogens
be®dgdols 3mb3EgnEes Lowsgme @mdi @ oymb, od Igbeools Logydggan by
Lobgardfogem 0d9bodg@ol 3@obiodol Fobsomdwgy (odmygbgdygemo os@wdgbdo
do0bi glodagdeme ybos hoomgosmmls.

dobgbo, @ol  godmi  Lobgandfogmms  3sbyboldygogmdol  dgbobgd
dgbangdols 3GmgJdol 41(2)-g9 Igbaby ©oxxydbgdbymo s@adgbBo gg& 0]bgds
3odmygbgdymo  gOmo  Lobgandfogml  dogd  dgmeag  Lobgardfogmlbmgols
55doobol B gdgdol  3dodg  ©oMMZg3gomsb  sgzog3doMgdom  0dybo@gBol
dobodgdoby ool nJdols Lbodo@man gd®ogow obobadygmgodesw,
doamdo®gmol 0dsdo, ®md 41-9(2) Igbero 5@ o30LM9dL  Lobgadfogmgdls
SO530m0G  obgm  gomEgdymgdsl,  @sdoiz  gabm  Labgadfogmlmgols
039b0BgBol 3060kgoobg Yool 0Jdol gogwgdyegds dgodangds gmgogoym
bogyeolbdgdo.  obg, dspoomswe, 41(2)-9  Igbamon  gomgogolfobgoyeno
NONQNOREIIE 3o 9o gdo NY) 390llbdmdls Lobgend{ogmbomgol
039603 gBol dobodgdobg o®ol 0Jdsl, §obsowsb s@oM0s@Mgdols goengdeyan gds
0mgoolifobgdl  Log@msdm@olem  Lasds@menols  033g@s@oygao  bom@dols
sMmgggol dggyom dgddboano LodysiEool dbm@me 3obmbog@se swos®gdols
530 dogngsl.  dgdboano  Lodgs@ool  3obmbogdom  swos@mgdol  s3@dogngs
39olbdmdl  Lobgandfogmbmgol 03  gxamgdgdols s  3Gogoagaogdol
dobodgdols  o3@dogngol, @mdangdoi  Lobgedfogml, Dbmgswpsw, dbmemo
356mb0g@ J3900909dmob ©sgogdodmgdom dgodangds dogbokml. Lbgs Lodyggdom,
41(2)-9 Igbeom pomgoeolifobgdygao sOo@os®gdol gognrgdyegds J@dogrsgls
Lobgardfogml 03 Jdgegdgdol  3obmbog®gdol  os@os@gdsl, @mdagddss jus
cogens bem®dgdoll od®gggs  2odmofgogl.  Lobgedfoxgmbongol 0dybodgdol
dobodgds 5@  au@olbdmdls dobo JIgogdgdol, GmAwgddsi 039G sF 0o
beo@dgdoll  oMmgggs  aodmofgos,  3obmbog®gdol  sos@gdsl.  0dybodg@o
Lobgandfoggeml  gbodgds  goby@hggans  0dols,  gobmbog®os oy  s@o
Lobgandfogml  Lobganobygemgdm  Jdgogdgdo.  dglodsdobow,  os@os@os®gdols
3o oy gdsdo  o@ dgodgrgds dJmob@gdya 0dbgl  ssdosbol B gdgdols
ddodg  oMmMgg390mob  ogogdodgdom  Lobgadfogmlbmgols  0dygbo@g@ols
dobodgdols s3@doangs.

@53 dggbgds Lobgandfogml gogrogdyamgdsl, bgemo o6 dgyuFymlb gibm
Lobgardfogml  Log®msdm@oliem Lbodo@manols  0d3g@o@oygeno beo@dols
oM®g930L; ‘dg g o0 ‘dgddbogno Lo@goiools ‘dgbodhybgdsdo, >3
ooy gdsdoz  g9®  0dbgds  Imob@gdyemo  0dgbodgdol  dobodgdols
o53Mdogngs. gl goengdygegds  dmombmgl  Lobgerdfogmgdolash  dbmeomo
obgmo  3mJdggdgdol  gobbm®Eogmgbdobopsb  mogol  dggeggdol, @mIengdos
Log@msdm@oler  Lodo@mangd@ogo  mgombab@olon  Lasds@msmos®mgggsls
Fo®dmowa 9bgb. Lobganoligaan gdm J39©09096056 dods®m gdom 93bm
Lobgandfogmbmgol  0d¥bodgdol  dobodkgds  os@omy o6  [o@dmowagbls
Log@msdm@ole  Lodo@manol  dogrom o®o30bmbog®  Jdggdsl,  s@sdy,
3000Jom, Lobgedfogml  Log@msdm@olm  gognogdyamgdols  Fomdmowygbl.

163



‘dglododolo@, Log@msdm@olem Lods@meol 0d3g@s@oygero bm®dol wos®dmgggol
dgegase  dgddboano  Lo@ysiool  dgbsdhybgdolmgols  bganol  dgFymdols
530 doggols goggdygegds 5@ dgodangds gyeolbdmdegl Lobgadfogmlbmgols
o>sdosbols g gdgbol  3dody  @oMXZ9390meb  ws3sgdodgbom  0dygbo@g@ols
dobodgdols 530 doagsls.

gx03900L  Lobom  dgodangds  5@0b0dbml, @md  Log@msdm@oliem s
9Omgbyao  Lobodo@mamgdols  3@sj@ogodo  Lobgandfogm  0dybodg@ols
30063030l Fobsos@dwgy ©o oesdosbols gRa@mgdgdol woigol Lobo®ygoemme
Fodmygbgdyao oMy 9dgbGgoo  Lodos@mergdbdogo  bodggbgdol  dgdiggeros.
ombodbyeo  sMadgbBgdo  gyObmdosh  0d  Lsds@mengd@og L gdgol,
Amdamgdoi  d03mmgd s  dgodengds  gymgomoygm  asdmygbgdygeo  0dols
slobodygmgdans, @M  sesdosbols  yRagdgdol  3dodg  @oM®W3939005b
s 353 dodgdom, dgbsdangdgeos ghmo Lobgadfogml Lobsds@menmdo dgm@g
Lobgadfogml Fobsomdwgy Losdmdognsdm Lodhgaols (odagbs s gobboangs,
dop@od gl Ujgdgdo  Log@msdm@olem Lodos@maol dmddgoo  30bEo3gdomasb
3odmdobodyg s®sJdgwomos.

Log@msdm@olm Lasdos@maol asbgoms®gdol maggsbwgao dymds@gmdols
dobggom, dgodegds 0mgol, G®I sesdosbols gxegdgdol ddody woM®3939d0L
Ibgg@3mms  Lodmdogsgm  Ladbgangdolbogol  Lobgedfogem  0dybodg@ols
30063030l Loboo s glgdyamo do@og@ols posgsbgol s@ogoms®o Jdgwomo
Lodo@mangd®ogo d9obobdo Logdmsdm@olm s gamgbyemo Lobsdo®menmgdols
3M5JB0godo 5@ godmdydoggoygas.

5d39 9bws 500b0dbmL, GM3 Lobgedfogm o0dybo@g@ols ©o swsdosbols
YR gbdgdoll  YOMogOmIodos@mgdols  Logombdo  swe@  bpgds  s@OLgoyo
Log@modm@olm  Lodo@mengd®ogo  @gageodgéolbs ©s  Log®msdm@oliem
g ga0@0dgamdols nobbggo®s. 9Omgbyeo ©S Log@msdem@olie
Lobodo@mamgbols  dog®  aodm@Bsboano  aoesfyggBoeegdgdol  sbogobols
boggydggenbdyg 0Jdbgos dmsdgdooangds, momol wogl 9339 >@OLgdmdlL 0dols
3obgs,  MmM3  s@ogaoBodg@os  Lobgadfogm  0dygbo@g@ol  3G0bEodols
bog3dgge by swodosbols g gdgdbol wodmgggsms dlbggd3emo 3o®gdolmgols
9ibem Lobgend(ogmgdol Fobosowdwogy Lo®bgangdol aobbogrgsbyg go@ol mds
©> 5dom Bobogy®o 300900l 5©9335@ M0 Lods@mergdMogo o3zl 2oMmgdy
5BMggds. gl gomsodgds 3o Log@msdm@olien  Lodo®msa@do  ssdosbols

YR gdgools o330l gymboom 3mboFoydo gmoegdgdols Jmdsl§sggdgemos.

164



308000 A5RB0S

Lodg3609H 0 39danogszogdo

semgdlodg ., wobsdye@mgy  bog@oms dm@mobe  bsds@msgro  (mdognolso:
Logodmdgdanem bobeno ,,06mgs305%, 2008);

3039005 3., dkgoeodg b, bosgndsbomgo o., bofs@mggarml yob0bIwydarmdol
d9b535dobmds  sodosbols  margdsms  ggmminao  pmb396¢;00bs o  Jobo

™ Jd930lL bBEsbs@dgdmsb, mdognolo, 2005;

byiodgomo g, bygg@gbygao 0dgbodgdol ©o3ged 9bos gosfmbml oy os@s
50053056980l o335 YR GOsms JobmdM0g0 oMPZ93900Laob?  bog@ms der@molier
bods@ogrols gmmbsgro Nel, 2008;

Anekcngse /1., Mecmo u Ponb UmnepamusHeix Hopm 6 Cucmeme MexiOyHapoOHo20
Mpasa (ob. Graefrath B. (Ed.), Probleme des Viélkerrechts (Berlin: Akademie-Verlag, 1985);

Anekcunpze J1., Hekomopoeie Bonpocel Teopuu MexcdyHapodHoeo lpasa: UmnepamusHsbie
Hopmei. Tounncu, Uspanne Tounucckoro YHmusepcuteTa, 1982);

Aceves W.J., Liberalism and International Legal Scholarship: The Pinochet Case and the
Move Toward a Universal System of Transnational Law Litigation, 41 Harvard International
Law Journal 129, 2000;

Akande D., Shah S., Immunities of State Officials, International Crimes and Foreign
Domestic Courts, 41 European Journal of International Law 815, 2011;

Akehurst M., Jurisdiction in International Law, 46 British Yearbook of International Law
145, 1972-1973;

165



Alexidze L., Legal Nature of Jus Cogens in Contemporary International Law, Recueil des
Cours, Volume 172, 1981;

Ambos K., Wirth S., Genocide and War Crimes in the Former Yugoslavia Before German
Criminal Courts (ob. L@s@oosms gAgdyero: Fischer H., Kress C., Rolf Lider (Eds.),
International and National Prosecution of Crimes Under International Law, Current
Developments, Second Edition (Berlin: BWV/Berliner Wissenschafts-Verlag, 2004));

Anand R.P., Sovereign Equality of States in International Law, Academie de Droit
International, Recueil de Cours, Vol. I, 1986;

Arangio-Ruiz G., The UN Declaration on Friendly Relations and the System of Sources of
International Law (Alphen aan den Rijn: Sijthoff & Noordhoff, 1979);

Ascensio H., The Spanish Constitutional Tribunal’s Decision in Guatemalan Generals,
Unconditional Universality Is Back, 4 Journal of International Criminal Justice 586, 2006;

Bachmann S.D., Civil Responsibility for Gross Human Rights Violations (Cape Town: Pretoria
University Law Press, 2007);

Badr G.M., State Immunity: An Analytical and Prognostic View Rights
(Hague/Boston/Lancaster: Martinus Nijhoff Publishers, 1984;

Bakker C.A.E, Universal Jurisdiction of Spanish Courts over Genocide in Tibet: Can It Work?
4 Journal of International Criminal Justice 595, 2006;

Bankas E. K., The State Immunity Controversy in International Law, Private Suits Against
Foreign States in Domestic Courts (Berlin/Heidelberg/New York: Springer, 2005);

Bantekas |., Prefecture of Voiotia v. Federal Republic of Germany. Case No. 137/1997,
Court of First Instance of Leivadia, Greece, October 30, 1997, 92 American Journal of
International Law 765, 1998;

166



Bassiouni M.C., Universal Jurisdiction for International Crimes: Historical Perspective and
Contemporary Practice, 42 Vanderbilt Journal of International Law 81, 2001-2002;

Belsky A.C., Merva M. and Roht-Arriaza N., Implied Waiver Under the FSIA: a Proposed
Exception to Immunity for Violations of Peremptory Norms of International Law, 77
California Law Review 365, 1989;

Bianchi A., Denying State Immunity to Violators of Human Rights, 46 Austrian Journal of
Public and International Law, 195, 1994;

Bianchi A., Human Rights and the Magic of Jus Cogens, 19 The European Journal of
International Law 491, 2008;

Bonafeé B.l., The Relationship Between State and Individual Responsibility for International
Crimes, (Leiden/Boston: Martinus Nijhoff Publishers, 2009);

Bradley C.A. & Goldsmith J. L., Foreign Sovereign Immunity, Individual Officials, and Human
Rights Litigation, 13 The Green Bag An Entertaining Journal of Law 9, 2009;

Bradley C.A., Universal Jurisdiction and U.S. Law, The University of Chicago Legal Forum
323, 2001;

Brohmer J., State Immunity and the Violation of Human Rights (The Hague/Boston/
London: Martinus Nijhoff Publishers, 1997);

Brown B.S., Research Handbook on International Criminal Law (Cheltenham/Northampton:
Edward Elgar Publishing Limited, 2011);

Brownlie |., Principles of Public International Law, 6" Edition (New York: Oxford University
Press, 2003);

167



Byrnes A., Civil Remedies for Torture Committed Abroad (ob. LGos@osms jOgdeo
Scott G. (Ed), Torture as Tort, Comparative Perspective of the Development of
Transnational Human Rights Litigation (Oxford-Portland Oregon: HART Publishing, 2001));

Cassese A., International Law, Second Edition (New York: Oxford University Press, 2005);

Ciampi A., The Italian Court of Cassation Court Asserts Civil Jurisdiction over Germany in a
Criminal Case Relating to the Second World, The Civitella Case, 7 Journal of International
Criminal Justice 597, 2009;

Clunan A.L., Redefining Sovereignty: Humanitarianism’s Challenge to Sovereign Immunity
(ob. LEsGosms 3@gdyeno Shawki N., Cox M., Negotiating Sovereignty and Human
Rights: Actors and Issues in Contemporary Human Politics (Hampshire: Ashgate, 2009));

Cooper-Hill J., The Law of Sovereign Immunity and Terrorism (New York: Oxford University
Press, 2006);

Crawford J., The Creation of States in International Law, Second Edition (Oxford: Clarendon
Press, 2007);

Crawford J., The International Law Commission’s Articles on State Responsibility:
Introduction, Text and Commentaries (Cambridge: Cambridge University Press, 2002);

Cryer R., Friman H., Robinson D., Wilmshurst E., An Introduction to International Criminal
Law and Procedure, Second Edition (Cambridge: Cambridge University Press, 2010);

Cryer R., Prosecuting International Crimes, Selectivity and the International Criminal Law
Regime (Cambridge: Cambridge University Press, 2005);

168



Tams C., Enforcing Obligations Erga Omnes in International Law (New York: Cambridge
University Press, 2005);

Damgaard C., Individual Criminal Responsibility for Core International Crimes, Selected
Pertinent Issues (Berlin/Heidelberg: Springer, 2008);

Danilenko G., Law-Making in the International Community (Dordrecht: Martinus Nijhoff
Publishers, 1993);

Dawidowicz M., The Obligation of Non-recognition of an Unlawful Situation (ob.
LEo@dosms 3@gdoyero Crawford J., Pellet A., Olleson S. (Eds.), The Law of International
Responsibility (New York: Oxford University Press, 2010));

Delmas-Marty M., The European Convention for the Protection of Human Rights:
International Protection Versus National Restrictions (Dordrecht/Boston/London: Martinus
Nijhoff Publishers, 1992);

De Schutter O., International Human Rights Law: Cases, Materials, Commentary (New
York: Cambridge University Press, 2010);

De Wet E., The Prohibition of Torture as an International Norm of Jus Cogens and Its
Implications for National and Customary Law, 15 European Journal of International Law 97,
2004;

Dickinson A., Lindsay R., Loonam J.P. (Eds.), State Immunity, Selected Materials and
Commentary (Oxford University Press: New York, 2004);

Doebbler C.F., International Human Rights Law: Cases and Materials, Vol. | (Washington:
CDP Publishing, 2004);

Donovan D. F. and Roberts A., The Emerging Recognition of Universal Civil Jurisdiction, 100
American Journal of International Law 142, 2006;

169



Fagan A., Human Rights: Confronting Myths and Misunderstandings (Cheltenham: Edward
Elgar Publishing Limited, 2009);

Focarelli C., Federal Republic of Germany v. Giovanni Mantelli and Others, Order No.
14201, 103 American Journal of International Law 122, 2009;

Fox H., The Law of State Immunity, Second Edition (New York: Oxford University Press,
2008);

Friedman E. J., Hochstetler K., Clark A. M., Sovereignty, Democracy and Global Civil Society:
State-Society Relations at UN World Conferences (Albany: State University of New York
Press, 2005);

Freeman M., Human Rights: An Interdisciplinary Approach, Second Edition (Cambridge:
Polity Press, 2011);

Gattini A., The Dispute on Jurisdictional Immunities of the State before the ICJ: Is the Time
Ripe for a Change of the Law, 24 Leiden Journal of International Law 173, 2011;

Gavouneli M., Prefecture of Voiotia v. Federal Republic of Germany. Case No. 11/2000.
Areios Pagos (Hellenic Supreme Court), May 4, 2000, 95 American Journal of International
Law 198, 2001;

Giegerich T., Do Damages Claims Arising from Jus Cogens Violations Override State
Immunity from the Jurisdiction of Foreign Courts (ob. L@s@ooms 3@gdeeoo: Tomuschat
C., Thouvenin J.M. (Eds.), The Fundamental Rules of International Legal Order, Jus Cogens
and Obligations Erga Omnes, (Leiden/Boston:Martinus Nijhoff Publishers , 2006));

Grover S. C., The European Court of Human Rights as a Pathway to Impunity for
International Crimes (Heidelberg/Dordrecht/London/New York: Springer, 2010);

170



Hays Butler A, The Growing Support for Universal Jurisdiction in National Legislation (ob.
LEoGosms 3@Mgdygano: Macedo S. (Ed), Universal Jurisdiction, National Court and the
Prosecution of Serious Crimes under International Law (Philadelphia: University of
Pennsylvania Press 2004));

Holland T.E., The Elements of Jurisprudence (Clark: The Lawbook Exchange, LTD, 2006);

Hoye W.P., Fighting Fire With . . . Mire? Civil Remedies and the New War On State-
Sponsored Terrorism, 12 Duke Journal of Comparative and International Law 105, 2002;

Humes-Schulz S., Limiting Sovereign Immunity in the Age of Human Rights, 21 Harvard
Human Rights Journal 105, 2008;

Inazumi M., Universal Jurisdiction in Modern International Law: Expansion of National
Jurisdiction for Prosecuting Serious Crimes under International Law (Antwerpen/Oxford:
Intersentia, 2005);

Jackson R., Sovereignty: Evolution of an Idea (Cambridge: Polity Press, 2007);

Jones O., Jones v. Ministry of Interior of Kingdom of Saudi Arabia: An Exercise of
Interpretation, 11 Singapore Yearbook of International Law 163, 2007;

Joyner C.C., International Law in the 21st Century: Rules for Global Governance
(Lanham/Boulder/New York/Toronto/Oxford: Rowman & Littlefield Publishers, Inc., 2005);

Kamminga M.T., Lessons Learned from the Exercise of Universal Jurisdiction in Respect of
Gross Human Rights Offences, 23 Human Rights Quarterly 940, 2001;

Kamminga M.T., Universal Civil Jurisdiction: Is It Legal? Is It Desirable?, 99 American Society
of International Law Proceedings 123, 2005;

171



Kelsen H., Principles of International Law (Clark: The Lawbook Exchange, LTD, 2003);

Kloth M., Immunities and the Right of Access to Court under Article 6 of the European
Convention on Human Rights (Leiden/Boston: Martinus Nijhoff Publishers, 2010;

Knuchel S., State Immunity and the Promise of Jus Cogens, 9 Northwestern University
Journal of International Human Rights 149, 2011;

Krasner S.D., Power, the State, and the Sovereignty: Essays on International Relations (New
York: Routledge, 2009);

Lauren P.G., The Evolution of International Human Rights: Visions Seen (Philadelphia:
University of Pennsylvania Press, 2003);

Lauterpacht H., International Law and Human Rights (London: Stevens & Sons, 1950);

Lauterpacht H., The Problem of Jurisdictional Immunities of Foreign States, 28 British
Yearbook of International Law 220, 1951;

Mazzeschi R.P., Reparation Claims by Individuals for State Breaches of Humanitarian Law
and Human Rights Law: An Overview, 1 Journal of International Criminal Justice 339, 2003;

McGregor L., Need to Resolve the Paradoxes of the Civil Dimension of Universal
Jurisdiction, 99 American Society of International Law Proceedings 125, 2005;

McKay L., A New Take On Antiterrorism: Smith v. Socialist People's Libyan Arab Jamahiriya,
13 The American University International Law Review 439, 1997;

Mendes E.P., Peace and Justice at the International Criminal Court, A Court of Last Resort
(Cheltenham/Northampton: Edward Elgar Publishing Limited, 2010);

172



Mora P.D., The Legality of Civil Jurisdiction over Torture under the Universal Principle, 52
German Yearbook of International Law 367, 2009;

Murphy J.F., Civil Liability for the Commission of International Crimes as an Alternative to
Criminal Prosecution, 12 Harvard Human Rights Journal 1, 1999;

Nieto-Navia R., International Peremptory Norms (Jus Cogens) and International
Humanitarian Law (ob. LEs@oosms 3@gdyero Vohrah L.C., Pocar F., Featherstone VY.,
Fourmy 0., Graham C., Hocking J. and Robson N., Man’s Inhumanity to Men, Essays on
International Law in Honor of Antonio Cassese (Hague: Kluwer Law International, 2003));

O’Keefe R., Universal Jurisdiction, Clarifying the Basic Concept, 2 Journal of International
Criminal Justice 735, 2004;

O'Neill K. C., A New Customary Law of Head of State Immunity?: Hirohito and Pinochet, 38
Stanford Journal of International Law 289, 2002;

Ongena T., Van Daele |., Universal Jurisdiction for International Core Crimes: Recent
Developments in Belgium, 15 Leiden Journal of International Law 687, 2002;

Oppenheim L.F.L. (Author), Roxburgh R. (Ed.), International Law: A Treatise, Vol. 1, Third
Edition (Clark: The Lawbook Exchange, LTD, 2006);

Orakhelashvili A., 18 State Immunity and Hierarchy of Norms: Why the House of Lords Got
It Wrong, European Journal of International Law 955, 2008;

Orentlicher D.F., Universal Jurisdiction: A Pragmatic Strategy in Pursuit of a Moralist’s
Vision (ob. LEo@Goosms 3®gdyano Sadat L.N., Scharf M.P. (Eds.), The Theory and Practice
of International Criminal Law, Essays in Honor of M. Cherif Bassiouni (Leiden: Martinus
Nijhoff Publishers, 2008));

173



Parlett K., Universal Civil Jurisdiction for Torture, 12 European Human Rights Law Review
385, 2007;

Pattison J., Humanitarian Intervention and Responsibility to Protect, Who Should
Intervene? (New York: Oxford University Press, 2010);

Reydams L., Belgium’s First Application of Universal Jurisdiction: the Butare Four Case, 1
Journal of International Criminal Justice 428, 2003;

Reydams L., Universal Jurisdiction: International and Municipal Law Perspectives (New
York: Oxford University Press, 2004);

Ryngaert C., Universal Tort Jurisdiction Over Gross Human Rights Violations, Netherlands
Yearbook of International Law, Vol. XXXVIII, 2007;

Schreuer C.H., State Immunity: Some Recent Developments (Cambridge: Grotius
Publications Limited, 1988);

Shelton D., Normative Hierarchy in International Law, 100 The American Journal of
International Law 291, 2006;

Sinclair 1., Law of Sovereign Immunity — Recent Developments, Academie de Droit
International, 167 Recueil de Cours 113, 1980;

Slomanson W. R., Fundamental Perspectives on International Law, Sixth Edition (Boston:
Wadsworth, 2010);

Snow D. M., Drew D. M., From Lexington to Baghdad and Beyond: War and Politics in the
American Experience (New York: M.E. Sharpe, 2009);

174



Spinedi M., State Responsibility v. Individual Responsibility for International Crimes:
Tertium Non Datur? 13 European Journal of International Law 895, 2002;

Stephens B., Translating Filartiga: A Comparative and International Law Analysis of
Domestic Remedies for International Human Rights Violations, 27 Yale Journal of
International Law 1, 2002;

Stern B., Can a State or A Head of State Claim The Benefit of Immunities in Case an
International Crime Has Been Committed? 14 ILSA Journal of International & Comparative
Law 441, 2008;

Sucharitkul S., Immunities of foreign States Before National Authorities, Academie de Droit
International, 149 Recueil des Cours 87, 1976;

Talmon S., The Duty Not to “Recognise as Lawful” a Situation Created by the lllegal Use of
Force or Other Serious Breaches of a Jus Cogens Obligation: An Obligation Without Real
Substance? (ob. LEsGosms J@gdyano Tomuschat C., Thouvenin J.M. (Eds.), The
Fundamental Rules of International Legal Order, Jus Cogens and Obligations Erga Omnes
(Leiden/Boston:Martinus Nijhoff Publishers , 2006));

Tams C., Individual States as Guardians of Community Interests, 396 (ob. LEBsGOSMS
30900 Fastenrath U., Simma B., Geiger R., Khan D.E., Paulus A., Von Schorlemer S,
Vedder C., From Bilateralism to Community Interest: Essays in Honor of Judge Bruno Simma
(New York: Oxford University Press, 2011));

Terry J., Taking Filartiga on the Road: Why Courts Outside the United States Should Accept
Jurisdiction Over Actions Involving Torture Committed Abroad (ob. UL@o@osms
3Mgdgeo: Scott G. (Ed), Torture as Tort, Comparative Perspective of the Development of
Transnational Human Rights Litigation (Oxford-Portland, Oregon: HART Publishing, 2001));

Tomuschat C., Individual Reparation Claims in Instances of Grave Human Rights Violations:
The Position under General International Law (ob. LEs@osms 3@gogao Randelszofher
A. and Tomuschat C. (Eds), State Responsibility and the Individual, (The
Hague/London/Boston: Martinus Nijhoff Publishers, 1999));

175


http://www.lexisnexis.com/us/lnacademic/mungo/lexseestat.do?bct=A&risb=21_T9860193382&homeCsi=7416&A=0.45467268794269255&urlEnc=ISO-8859-1&&citeString=27%20Yale%20J.%20Int%27l%20L.%201,at%2010&countryCode=USA�
http://www.lexisnexis.com/us/lnacademic/mungo/lexseestat.do?bct=A&risb=21_T9860193382&homeCsi=7416&A=0.45467268794269255&urlEnc=ISO-8859-1&&citeString=27%20Yale%20J.%20Int%27l%20L.%201,at%2010&countryCode=USA�

Trapp K. N., State Responsibility for International Terrorism (New York: Oxford University
Press, 2011);

Turpel M.E., Sands P., Peremptory International Law and Sovereignty: Some Questions, 3
Connecticut Journal International Law 364, 1988;

Van Alebeek R., The Immunity of States and Their Officials in International Criminal Law
and International Human Rights Law (New York: Oxford University Press, 2008);

Van Schaack B., In Defence of Civil Redress: The Domestic Enforcement of Human Rights
Norms in the Context of the Proposed Hague Judgments Convention, 42 Harvard
International Law Journal 141, 2001;

Vandermeersch D., Prosecuting International Crimes in Belgium, 3 Journal of International
Criminal Justice 400, 2005;

Voyiakis E., Access to Court v. State Immunity, 52 International and Comparative Law
Quaterly 297, 2003;

Weissbrodt D. S., De La Vega C., International Human Rights Law: An Introduction
(Philadelphia: University of Pennsylvania Press, 2007);

White J.G., Nowhere To Run, Nowhere to Hide: Augusto Pinochet, Universal Jurisdiction,
The ICC, and a Wake-Up Call for Former Heads of State, 50 Case Western Reserve Law
Review 127, 1999;

Wood M., Pronto A., The International Law Commission 1999-2009: Volume IV: Treaties,
Final Draft Articles and Other Materials (New York: Oxford University Press, 2010);

176



Wright J., Retribution but No Recompense: A Critique of the Torturer’s Immunity from
Civil Suit, 30 Oxford Journal of Legal Studies 143, 2010;

Zemanek K., The Metamorphosis of Jus Cogens: From an Institution of Treaty Law to the
Bedrock of the International Legal Order? (ob. LEs@osms jOgdyero Cannizzaro E. (Ed.),
The Law of Treaties: Beyond the Vienna Convention (New York: Oxford University Press,
2011);

Zimmermann A., Sovereign Immunity and Violations of International Jus Cogens Norms —
Some Critical Remarks, 16 Michigan Journal of International Law 433, 1995.

Lobods@menm asmsefyzgdoergdgdo

9Om3gbg@o Lobsdo@menmgdols aowsfy3zgBoegdgdo

| Congreso del Partido, United Kingdom, House of Lords, 1981 (64 ILR 307);

Al-Adsani v. Government of Kuwait and Others, Court of Appeal, England, 1996 (107 ILR
536);

Amerada Hess Shipping Corporation v. Argentine Republic United Carriers Inc v. Argentine
Republic, United States, Court of Appeals, Second Circuit, 1986 (79 ILR 1);

Arab Republic of Syria v. Arab Republic of Egypt, Brazil, Supreme Court, 1982 (91 ILR 288);

Bouzari and Others v. Islamic Republic of Iran, Ontario Superior Court of Justice, Canada,
2002 (124 ILR 427);

Bouzari and Others v. Islamic Republic of Iran, Ontario Court of Appeal, Canada, 2004 (128
ILR 586);

Campione v. Peti-Nitrogenmuvek NV and Hungarian Republic, Italy, Court of Cassation,
1972 (65 ILR 287);

Carrato v. United States of America, Canada, Ontario High Court, 1982 (90 ILR 229);

Claim Against the Empire of Iran Case, Federal Republic of Germany, Federal Constitutional
Court, 1963 (45 ILR 57);

177



Colonel H. H. Raja Sir Harinder Singh Barar Bans Bahadur v. Commissioner of Income Tax,
Punjab, India, Supreme Court, 1971 (64 ILR 523);

Dralle v. Republic of Czechoslovakia, Austria, Supreme Court, 1950 (17 ILR 155);

Fang and Others v. Jiang Zemin and Others, New Zealand, High Court, 2006 (141 ILR 702);
Ferrini v. Federal Republic of Germany, Italy, Court of Cassation, 2004 (128 ILR 658);
Filartiga v. Pena-Irala, United States, Court of Appeals, Second Circuit, 1980 (77 ILR 169);

Flatow v. Islamic Republic of Iran and Others, US, District Court, District of Columbia, 1998
(121 ILR 618);

Government of Bolivia v. Italian Association for Aeronautical Exports, ltaly, Court of
Cassation (United Sections), 1948 (15 ILR 133);

Harbhajan Singh Dhalla v. Union of India, India, Supreme Court, 1986 (92 ILR 530);

Habreé, Senegal, Court of Cassation, 2001 (125 ILR 569);

Holland v. Lampen-Wolfe, Opinion of Lord Millett, UK, House of Lords, 2001 (119 ILR 367);
In re Savini and Others, Italy, Court of Appeal of Rome, 1927 (4 ILR 166);

International Association of Machinists and Aerospace Workers v. Organization of
Petroleum Exporting Countries et al., United States, Court of Appeals, Ninth Circuit, 1981
(66 ILR 413);

Jaffe v. Miller and Others, Canada, Ontario Court of Appeal, 1993 (95 ILR 446);

Jones v. Ministry of the Interior of the Kingdom of Saudi Arabia and Another (Secretary of
State for Constitutional Affairs and Another Intervening), UK, Court of Appeal, 2004 (129
ILR 631);

Jones v. Ministry of the Interior of the Kingdom of Saudi Arabia and Another (Secretary of
State for Constitutional Affairs and Another Intervening), UK, House of Lords, 2006 (129 ILR
629);

Johnson v. Major-General Howard M. Turner et Al., Philippines, Supreme Court, 1954 (21
ILR 103);

Kramer Italo Limited v. Government of the Kingdom of Belgium, Embassy of Belgium,
Nigeria, Nigeria, Court of Appeal, 1988 (103 ILR 299);

Letelier v. Republic of Chile, United States, District Court, District of Columbia, 1980 (63 ILR
378);

LF and HMHK v. Federal Republic of Germany, The Netherlands, District Court of Haarlem,
1986 (94 ILR 342);

178



Prefecture of Voiotia v. Federal Republic of Germany (Distomo Massacre Case), Court of
Cassation of Greece (Areios Pagos), 2000 (129 ILR 513);

Princz v Federal Republic of Germany, US District Court, District of Columbia, 1992 (103 ILR
594);

Regina v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte
(No 3) (119 ILR 135);

Ryuichi Shimoda et Al. v. The State, Japan, District Court of Tokyo, 1963 (32 ILR 626);
Saudi Arabia and Others v. Nelson, United States, Supreme Court, 1993 (100 ILR 544);
Senerman Rapaport v. Republic of Cuba, Chile, Supreme Court, 1975 (65 ILR 29);

Siderman de Blake v. Republic of Argentina, US Court of Appeals, Ninth Circuit, 1992 (103
ILR 454);

Smith v. Socialist People's Libyan Arab Jamahiriya, United States, Court of Appeals, Second
Circuit, 1997 (113 ILR 534);

Société Anonyme ‘ Eau, Gaz, Electricité et Applications’ v. Office d'Aide Mutuelle, Belgium,
Court of Appeal of Brussels, 1956 (23 ILR 205);

Sosa v. Alvarez-Machain, Separate Opinion of Justice Breyer, United States, Supreme
Court, 2004 (127 ILR 691);

Sporrong and Lénnroth v. Sweden, ECHR, 1982 (68 ILR 86);
Republic of Austria v. Altmann, United States, Supreme Court, 2004;

Trendtex Trading Corporation v. Central Bank of Nigeria, England, High Court, Queen's
Bench Division, 1976 (64 ILR 111);

Trendtex Trading Corporation v. Central Bank of Nigeria, England, Court of Appeal, 1977
(64 ILR 111);

Venne v. Democratic Republic of the Congo, Canada, Quebec Court of Queen's Bench,
Appeal Side, 1968 (64 ILR 1);

Verlinden BV v Central Bank of Nigeria, United States, Supreme Court, 1983 (79 ILR 548);

Xuncax and Others v. Gramajo; Ortiz and Others v. Gramajo, US, District Court, District of
Massachusetts, 1995 (104 ILR 165);

179



Log@modm@olm Lobsdo@manmgdols dowsfyzgd o gdgdo

Al-Adsani v. United Kingdom, ECHR, 2001 (123 ILR 24);

Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), 1CJ, 2002
(128 ILR 1);

Ashingdane Case, ECHR, 1985 (81 ILR 107);

Case Concerning the Barcelona Traction, Light and Power Company, Limited, |CJ, 1970;
Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), 1CJ, 2008;
Golder v. the United Kingdom, ECHR, 1975;

Judgement of International Military Tribunal, 1946;

Jurisdictional Immunities of the State (Germany v. Italy), ICJ, 2012;

Kalogeropoulou and Others v Greece and Germany, ECHR, 2002 (129 ILR 537);
Prosecutor v. Blaskic, ICTY, Trial Chamber II, 1997 (110 ILR 607);

Prosecutor v. Furundzija, |ICTY, Trial Chamber II, 2000 (121 ILR 213); Prosecutor v. Furundzija, ICTY,
Trial Chamber II, 2000 (121 ILR 213

Prosecutor v. Tadic (Jurisdiction), ICTY, Appeals Chamber, 1995 (105 ILR 419);

Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), 1CJ,
2012;

Spaans v. Netherlands, European Commission of Human Rights, 1988 (107 ILR 1);

The Case of the S.S. Lotus (France v. Turkey), PClJ, 1927.

LogBhmsTmaole bgen gzt gdgdo

1919 Faool gg@lognols Log@msdm@olm Lobogm bgendgi@oagds;

1920 fenols Lgg@ols Log@msdm@obm bgendgi@gen gds;

1945 Gaool boy®bdg@aol Log@msdm@olm Lodbgo@m G®modygbogol (glogds;

1946  (aooll  do@gyeo  swdmbogegmol  Log@msdm@olem  Lodbgo®m
A®0dgbo@ol (mgzoml Log@msdm@olm Lodbgo®m G®odygaol) §gbegds;

180


javascript:;�

1949 Faool  ggbggol  gmbggbios  Lobdgamgmm  xo@9dTdo  @ok®ogms s
53503g4mgms 300mdgools yoydxmdglgdol dglobgd;

1949 ool ggbggol 3mbggbios Lobwgom xo®gddo wok®ommms s bmdsgnwols
509330l dgogao @obsMosmgdygmms 30MMbgdol goydxmdglgbols dgbobgd;

1949 Genols g9bggol 3mbggbios Lodbgo®m Fygggboboswdo dm3gdmbols dglobgd;

1949 Qeools ggbggol gmbggbizos ™dol @@ML  Lodmogsdm  3odms wsigols
‘dglobygd;

1950 Faool  o>@odosbol ¢gegdsms  ©s do@omsE  mogobygegdsms o330l
930m3ge0 30bggbz05;

1966 (eools Lodmdogosdm s 3meodogg® gYgagosms bosg@msdm@olm 3s]@o;
1969 {anol ssdosbol yaagdoms sdg@ogymo 30bggb0o;

1969  Fanol  3mbggbzos  Log@mosdm@obm  Lobgandgs@gegdm  bods@meols
‘dglobgo;

1972 §enols LobgendFogm 0d9bo@gdol dgbobgd gz®m3yamo 3mbggbioos;
1979 3dggergdols 593560l Fobsomdwgy 3mbggbioo;
1981 {anols sodosbols s bognbms e gdgdols s3@oggeo Jos®@oo;

1984 Qeools 3mbggbios (odgdols s Lbgs Lobol LaliGogo, s@os@sdosby@o ob
©o®bgdols dgdasbggaro Jm3y@mdols s slxol Fobosomdwgy

1993 Fanols gmgomo ogymbarsgool bog@msdm@ole  Lobbaol Lsds@mearols
B®odygbogool §gbrgds;

1994 Gaool @9obpols Log@msdm@olem  Lobbaol  Lods@merol  G@odybogols
Fabrgos;

1996 (enols 593-0l 5bGoGgOmO0LEAY@o s Loggeomomn ©sbixol oJ@o;

1998 (eool Lobbeorols Lods@merol Losg@msdm@olm  Lobsds®manml §gbogds
(@mdols LEHSAYG);

2004 Faool Lobgandfogmbs s dolo Jmbgdol 0dybodg@gdol dgbobgd aog@dml
306396303

2006 (aool 3mbggbzos yggews 3o0®ms odyegbomn yoghobo@gdolash ©o3gol
‘dglobygo;

2008  Faool 3OmFmgm@o  sx3®@ogol  do@m@dboxgegbols s  s@sdosbols
YR gdoms Lbobosdo@mamml LEsGyGol wsd@goigdol dgbobgd.

181



Lbbgopslbbgs
1948 Ganol osdosbols gg@gdoms Logmggemmsm ©g3ens@s(300;

5>d3-ol 1789 Fanoli 3obmbo yEbmy®o ©gao@gdol dglobgd (The Alien Tort
Claims Act, 28 U.S.C.§ 1350, 1994);

5>d3-0b 1992 {anols §odgdol Ibbgg@3goms @ogol dglobgd 3obmbo (Torture
Victim Protection Act);

3590mb 9dodamdol Lodkmlb 1965 Fanols Ggbmaenyizos 218;
3090l 9dodOmbdols boddml 1977 Fanol @gbmenyizos 418;

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law (UN Resolution A/Res/60/147, 2006);

Black H.C., Black’s Law Dictionary, 2" (New Jersey: The Lawbook Exchange LTD., 1995);
Brief for the US as Amicus Curiae Supporting Affirmance, 2010;

International Law Commission Yearbook 1980, Vol. II, Part [;

International Law Commission Yearbook 1993, Vol. Il, Part I;

Preliminary Report of ILC on Immunity of State Officials from Foreign Criminal Jurisdiction,
2008 (Special Rapporteur Kolodkin R.);

Princeton Principles on Universal Jurisdiction, 2001;

Report of the 17" Commision of Institute of International Law on Universal Criminal
Jurisdiction With Respect to the Crime of Genocide, Crimes Against Humanity and War
Crimes, Annuaire De L’Institut de Droit International, Vol. 71, Part |, 2005;

Report on Responsibilities of the Authors of War and Enforcement of Penalties to the
Preliminary Peace Conference, 14 American Journal of International Law 95;

Roberts A., The ATS and TVPA in Comparative Perspective (godmlgars @sofg®e
daagomo dogool dgbggo@olimgols: Public Policy Roundtable: The Alien Tort Statute
and U.S. Enforcement of Foreign Judgments, Searle Center of Law, Regulation, and
Economic Growth, Northwestern Law School, 2010);

o>gb@@s@ool 1985 Farol gabem Lobgedfogml byggdgbyamo 0dybodgdgdols
dglobgd 5@ 0;

5d3-ob 1976 Fanol gibm Lobgadfogmlb Lygg@gbyero 0dybodg@gdol dgbobgd
>J@o;

182



3090m05bgdygao  bodgyml 1978 Farols Lobged{ogm o0dygbo@gdol dgbsbgd
>J@o;
3obowols 1980 Fanols Lobgerdfogm 0dybo@gdol dglobgd oJ@o0;

Lodb@gm  oxg@ogol 1981 (eool gibem  Lobgawdfogeml  Lygg®gbyero
039608 9Bgo0l dglobgd >j@o;

Lobgodyg@ol 1979 Faools Lobgendfogm 0dybodg@ol dglobgd oJ@o;

5>dd-ob bobgerdfognm ©gdsm@Bedgb@ol
390339 wo: http://www.state.gov/j/ct/c14151.htm

183


http://www.state.gov/j/ct/c14151.htm�

	satitulo_purfeli[1]
	Abbreviation[1]
	Nino Rukhadze Dissertacia
	Sesavali
	Tavi I. terminTa ganmarteba
	1. Sesavali
	2. saxelmwifo imunitetis principi
	3. adamianis uflebebis mZime darRvevebi
	4. daskvna

	Tavi II. adamianis uflebebis mZime darRvevebi da universaluri samoqalaqosamarTlebrivi iurisdiqcia
	1. Sesavali
	2. universaluri samoqalaqosamarTlebrivi iurisdiqcia
	3. daskvna  

	Tavi III. saxelmwifos suverenuli qmedebis koncefciaze dafuZnebuli argumenti. adamianis uflebebis dacvis sasargeblod ganviTarebuli tendenciebi da imunitetis principi.
	1. Sesavali
	2. saxelmwifos suverenuli qmedebis koncefciaze dafuZnebuli argumentis mimoxilva da samarTlebrivi analizi 
	2.1 Sesavali
	2.2 suverenuli qmedebis koncefciaze dafuZnebuli argumentis irgvliv arsebuli sasamarTlo praqtikis mimoxilva 
	2.3 saxelmwifos suverenuli qmedebis koncefciaze dafuZnebuli argumentis samarTlebrivi Sefaseba
	2.4 daskvna 
	3. adamianis uflebebis dacvis sasargeblod ganviTarebuli tendenciebi da imunitetis principi
	3.1 Sesavali
	3.2 adgilsamyofeli saxelmwifos teritoriaze warmoSobili deliqturi valdebulebebi da saxelmwifo imunitetis principi
	3.3 aSS-is antiteroristuli da sikvdiliT dasjis aqti (Anti-Terrosim and Effective Death Penalty Act)
	3.4 saxelmwifos imuniteti v. oficialuri piris funqciuri imuniteti adamianis uflebebis mZime darRvevebTan dakavSirebiT
	3.5 daskvna
	4. daskvna

	IV. normatiuli ierarqiis doqtrinaze dafuZnebuli adamianis uflebebis dacvis sasargeblod gamoTqmuli argumenti
	1. Sesavali
	2. normatiuli ierarqiis doqtrinaze dafuZnebuli argumenti adamianis uflebebis dacvis sferoSi moqmedi jus cogens normebisa da saxelmwifo imunitetis principis urTierTmimarTebis Sesaxeb
	3. saxelmwifo imuniteti da samarTlebrivi dacvis qmediTi saSualebis ufleba.  
	4. saxelmwifo imunitetisa da wamebis akrZalvis Sesaxeb konvenciis me-14(1) muxli
	5. saxelmwifo imuniteti da sasamarTlosTvis mimarTvis ufleba
	5.1 Sesavali
	5.2 saqmis _ Al-Adsani v. United Kingdom _ faqtobrivi garemoebebi
	5.3 saxelmwifo imuniteti da me-6(1) muxlis gamoyenebis winapirobis arseboba
	5.3.1. Sesavali
	5.3.2 me-6(1) muxlis gamoyenebis winapirobis arsebobasTan dakavSirebiT mxareTa mier wardgenili argumentebi da sasamarTlos Sefasebebi
	5.3.3  saxelmwifo imunitetisa da evropuli konvenciis me-6(1) muxlis gamoyenebis winapirobis urTierTmimarTebis sakiTxi evropuli sasamarTlos praqtikis mixedviT da saqmeze _ Al-Adsani v. United Kingdom _ miRebuli gadawyvetilebis analizi

	5.4 saxelmwifo imunitetis me-6(1) muxlTan Sesabamisobis sakiTxi
	5.5 daskvna
	6. daskvna

	V. saxelmwifo imuniteti da saerTaSoriso aramarTlzomieri qmedebebisTvis saxelmwifoTa pasuxismgeblobis Sesaxeb muxlebis proeqtis 41(2) –e muxli
	daskvna
	bibliografia


