
avtoris stili daculia

ivane javaxiSvilis saxelobis Tbilisis
saxelmwifo universiteti

iuridiuli fakulteti

ioseb varZelaSvili

,,sasjelis miznebi~

xelmZRvaneli: samarTlis doqtori,

profesori maia ivaniZe

sadisertacio naSromi wardgenilia samarTlis
doqtoris akademiuri xarisxis mosapoveblad

Tbilisi 2016



2

Sinaarsi

S e s a v a l i .................................................................................................... 5

Tavi I. sasjelis Sesaxeb mokle istoriuli eqskursi ................ 9

$1. sasjeli Zvel qarTul sisxlis samarTalSi ......................... 9
$2. sasjeli sabWoTa sisxlis samarTalSi ....................................... 13

Tavi II. danaSaulisa da sasjelis urTierTmimarTebis
problema ........................................................................................................................ 16

Tavi III. sasjelis cneba da misi damaxasiaTebeli niSnebi ........... 19

$1. sasjelis cneba ........................................................................................................ 19
$2. sasjeli, rogorc saxelmwifo iZulebis

gansakuTrebuli RonisZieba ........................................................................ 23
$3. sasjelis individualuri, piradi xasiaTi ................................. 25
$4. sasjelis daniSvna sasamarTlos mier da misi

sajaro-samarTlebrivi xasiaTi ............................................................... 27
$5. msjavrdebulisaTvis uflebebisa da Tavisuflebebis

SezRudva da CamorTmeva .............................................................................. 28
$6. nasamarTloba, rogorc sasjelis niSani .................................... 31
$7. sasjelis gamijvna saxelmwifo iZulebis sxva

RonisZiebebisagan ................................................................................................... 32

Tavi IV. sasjelis Teoriebi .......................................................................................... 37

$1. absoluturi Teoriebi sasjelis Sesaxeb ................................... 37
$2. SefardebiTi Teoriebi sasjelis Sesaxeb .................................. 41
$3. SemaerTebeli Teoriebi sasjelis Sesaxeb ................................ 44

Tavi V. sasjelis miznebi .................................................................................................. 51

$1. samarTlianobis aRdgena, rogorc
sasjelis mizani ...................................................................................................... 55

$2. axali danaSaulis Tavidan acileba,
rogorc sasjelis mizani .............................................................................. 61

2.1. sasjelis zogadi (generaluri) prevencia …............................... 62
2.1.1. sasjelis pozitiuri generaluri prevencia ........................ 66
2.1.2. sasjelis negatiuri generaluri prevencia .......................... 71



3

2.2. sasjelis specialuri (kerZo) prevencia .................................... 75
2.2.1. sasjelis pozitiuri specialuri prevencia ...................... 78
2.2.2. sasjelis negatiuri specialuri prevencia ........................ 81

$3. damnaSavis resocializacia, rogorc sasjelis
umTavresi mizani ...................................................................................................... 84

3.1. resocializaciis cneba ................................................................................... 84
3.2. resocializaciis gamijvna sxva momijnave

cnebebisagan ................................................................................................................. 89
3.2.1. gamosworeba ............................................................................................................... 89
3.2.2. aRzrda ............................................................................................................................ 91
3.2.3. socializacia .......................................................................................................... 92
3.2.4. mkurnaloba ................................................................................................................. 92
3.2.5. integracia ................................................................................................................... 93
3.2.6. reabilitacia ............................................................................................................ 94
3.3. resocializaciis procesi sasjelaRsrulebis

dawesebulebebSi ...................................................................................................... 96
3.4. uvado Tavisuflebis aRkveTa da msjavrdebulis

resocializacia ...................................................................................................... 107
3.5. sasjelis moxdisagan pirobiT vadamde

gaTavisuflebis mniSvneloba msjavrdebulis
resocializaciisaTvis ..................................................................................... 111

3.6. amnistiisa da Sewyalebis roli msjavrdebulTa
resocializaciisaTvis ..................................................................................... 114

3.7. resocializaciis problema Tavisuflebis aRkveTis
saxiT  daniSnuli sasjelis moxdis Semdeg ............................. 115

3.8. alternatiuli sasjelebis mniSvneloba
msjavrdebulTa resocializaciisaTvis ......................................... 119

Tavi VI. qmedebis danaSaulad kvalifikaciisa da sasjelis

miznebis urTierTmimarTebis problema ...................................... 123

Tavi VII. sasjelis daniSvnisa da sasjelis miznebis
urTierTmimarTebis problema .............................................................. 136

$1. sasjelis daniSvnis zogadi sawyisebi ............................................. 136
$2. sasjelis daniSvna sasjelis miznebTan kavSirSi .............. 140
2.1. samarTlianobis aRdgena sasjelis daniSvnisas .................. 140
2.1.1. samarTlianobis aRdgena daumTavrebeli

danaSaulisaTvis sasjelis daniSvnisas ................................... 150
2.1.2. samarTlianobis aRdgena danaSaulSi

TanamonawileobisaTvis da danaSaulis
amsruleblobisaTvis sasjelis daniSvnisas ......................... 154

2.1.3. samarTlianobis aRdgena danaSaulis recidivis
D dros sasjelis daniSvnisas ................................................................... 158

2.1.4. samarTlianobis aRdgena danaSaulTa da ganaCenTa
erTobliobis dros sasjelis daniSvnisas ............................ 161



4

2.2. axali danaSaulis Tavidan acileba sasjelis
daniSvnisas ................................................................................................................. 168

2.3. sasjelis daniSvna da msjavrdebulis
resocializacia .................................................................................................... 171

$3. sasjelis individualizacia ...................................................................... 174

Tavi VIII. sasjelis aRsruleba da efeqturoba ....................................... 182

$1. sasjelis aRsrulebis Taviseburebani
resocializaciasTan kavSirSi .............................................................. 182

$2. sasjelis efeqturoba .................................................................................... 186

Tavi IX. arasrulwlovnis sasjeli ....................................................................... 189

$1. arasrulwlovnis sasjelis miznebi ............................................. 189

1.1. resocializacia-reabilitacia, rogorc
arasrulwlovnis sasjelis umTavresi mizani ...................... 191

1.2. axali danaSaulis Tavidan acileba, rogorc
arasrulwlovnis sasjelis erT-erTi mizani ......................... 197

$2. arasrulwlovnis mimarT sasjelis daniSvna
sasjelis miznebTan kavSirSi .................................................................. 201

$3. arasrulwlovnisaTvis daniSnuli sasjelis
aRsruleba resocializaciasTan mimarTebiT ......................... 210

Dd a s k v n a ........................................................................................................... 214

Bb i b l i o g r a f i a ............................................................................ 220



5

S e s a v a l i

kvlevis aqtualoba. sasjeli, iseve rogorc danaSauli,
sisxlis samarTlis erT-erTi ZiriTadi cnebaa. igi sisxlis
samarTlis mecnierebis qvakuTxeds warmoadgens. sasjeli, rogorc
sisxlis samarTlis erT-erTi cneba, naklebadaa damuSavebuli
qarTul sisxlis samarTlis TeoriaSi, vinaidan ZiriTadi aqcenti
danaSaulis problematikazea gadatanili. samwuxarod, mecnier-
iuristTa umravlesoba umetes SemTxvevaSi ikvlevs danaSaulTan
dakavSirebul problemebs, Tu mxedvelobaSi ar miviRebT zogierT
gamonakliss. magaliTad, profesorma aleqsandre vaCeiSvilma 1960
wels gamosca naSromi: ,,sasjeli da socialuri dacvis
RonisZiebani~. man logikuri TanmimdevrobiT daalaga mecnierTa
Sexedulebebi sasjelis Sesaxeb. aRniSnuli naSromi srulyofilad
veRar pasuxobs dRevandel moTxovnebs, vinaidan mas Semdeg
amoqmedda axali sisxlis samarTlis kodeqsi, romelmac
axleburad Camoayaliba sasjelis Sinaarsi da miznebi. amasTan,
unda aRiniSnos, rom am bolo dros SeiniSneba qarTvel mecnierTa
daintereseba sasjelis problemiT. magaliTad, 2013 wels prof.
i. dvaliZis mier gamocemuli iqna saxelmZRvanelo ,,sasjeli da
danaSaulis sxva sisxlissamarTlebrivi Sedegebi.~ aseve,
o. gamyreliZis, m. lekveiSvilisa da T. cqitiSvilis mier
gamoqveynebulia ramdenime statia sasjelebTan dakavSirebiT, rac
misasalmebelia.

sasjelis miznebi ara marto sisxlissamarTlebrivi sakiTxia,
aramed Rrma filosofiur gaazrebasac moiTxovs. rogorc ukve
aRvniSneT, sasjelis miznebi arasdros yofila Cveni
kriminalistebis Rrma kvlevis sagani. sasjeli aris danaSaulis
iuridiuli Sedegi. Sesabamisad, Tu vikvlevT danaSaulis
problemebs, unda gamovikvlioT sasjelis bunebac. mimaCnia, rom
danaSaulze aranakleb mniSvnelovania sasjelis Seswavla,
romelic mraval aspeqts moicavs.

sasjelis miznebis Seswavla aseve aqtualuria sisxlis samarTlis
politikis liberalizaciis TvalsazrisiTac. am mxriv
mniSvnelovania saqarTvelos iusticiis saministrosTan arsebuli
sisxlis samarTlis sakanonmdeblo reformis sakoordinacio
sabWos mier SemuSavebuli sisxlis samarTlis kodeqsis
cvlilebebisa da damatebebis proeqti. aRniSnuli proeqti mkacri
sisxlis samarTlis politikidan humanur sisxlis samarTlis
politikaze gadasvlis maCvenebelia. gansakuTrebiT es iTqmis
sasjelis humanurobis TvalsazrisiT. amasTan, unda aRiniSnos, rom
sasjeli mxolod damaSinebel efeqts ar unda iZleodes. masSi
unda vipovoT pozitiuri aspeqtebi, rogoricaa specialuri
prevencia, msjavrdebulis resocializacia da a.S.



6

sasjelis miznebis kvleva sainteresoa sisxlis samarTlis
principebTan mimarTebaSic. Aase magaliTad, sasjelis miznebTan
mWidrod aris dakavSirebuli sisxlis samarTlis iseTi
umniSvnelovanesi principebi, rogoricaa piradi pasuxismgeblobis,
sasjelis individualizaciis, samarTlianobis, humanizmis
principebi da a.S.

bolo dros dRis wesrigSi dadga alternatiuli sasjelebis
gamoyenebis praqtikis danergva. aRniSnuli nakarnaxevia sasjelis
miznebidan gamomdinare. Tavisuflebis aRkveTa, rogorc sasjelis
ukiduresi zoma xSir SemTxvevaSi ver aRwevs Tavis mizans. amitom,
upiratesoba unda mieniWos sxva ufro msubuqi saxis sasjelebs.

sasjelis miznebis kvlevis TvalsazrisiT aranakleb
mniSvnelovania qmedebis danaSaulad kvalifikaciis problemis
Seswavla. Tu qmedebas mieca araswori sisxlissamarTlebrivi
Sefaseba, sasjelic arasamarTliani iqneba. xolo usamarTlo
sasjelis daniSvnis SemTxvevaSi ki sasjelis miznebi
ganuxorcielebeli darCeba.

sasjelis miznebi mWidrod ukavSirdeba sasjelis daniSvnis
problemas. sasjelis iseTi mizani, rogoricaa samarTlianobis
aRdgena samarTliani sasjelis daniSvnis gziT miiRweva.
sasamarTlos mier daniSnuli sasjeli unda iyos samarTliani,
raTa SemdgomSi ganxorcieldes sasjelis specialuri prevencia
da msjavrdebulis resocializacia. sasamrTlo praqtikaze
dayrdnobiT dasabuTebulia sasjelis daniSvnisas
gasaTvaliswinebeli sakiTxebis mniSvneloba sasjelis miznebis
gansaxorcieleblad.

sakvlevi Temis mravalaspeqtianobidan gamomdinare, SeuZlebelia
yvela sakiTxis detalurad ganxilva. Tumca, Sevecade naSromSi
gadmomeca is ZiriTadi sakiTxebi, rac sasjelis miznebs
ukavSirdeba.

sadisertacio naSromis mecnierul siaxleebze SeiZleba aRiniSnos
Semdegi:

_ winamdebare naSromSi detalurad aris ganxiluli sasjelis
miznebi – samarTlianobis aRdgena, axali danaSaulis Tavidan
acileba da damnaSavis resocializacia.
_ sisxlis samarTlis TeoriaSi Zalzed problematuria is, Tu ra
aris sasjelis mizani. xSirad erTmaneTSia aRreuli sasjelis
cneba da misi mizani. aRniSnulidan gamomdinare, Sevecade
gamemijna erTmaneTisgan zemoaRniSnuli terminebi.
_ samarTlianobis aRdgena, rogorc sasjelis erT-erTi mizani,
gulisxmobs imas, rom sasamarTlos mier daniSnuli sasjeli unda
Seesabamebodes damnaSavis pirovnebasa da mis mier Cadenili
danaSaulis simZimes. samarTlianobis aRdgenisas pirvel rigSi,
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amosavali wertili aris damnaSavis pirovneba da Semdeg
danaSaulis simZime da ara piriqiT.
_ disertaciaSi safuZvlianad aris ganxiluli axali danaSaulis
Tavidan acileba, rogorc sasjelis erT-erTi mizani. sasjelis
aRniSnuli miznis srulyofisaTvis gamoTqmulia avtoriseuli
mosazreba. kerZod, axali danaSaulis Tavidan acilebis nacvlad
sasurvelia kanonmdeblobaSi miTiTebuli iyos danaSaulis
Tavidan acileba, vinaidan sasjeli zogadprevenciul amocanas
asrulebs danaSaulis Cadenamdec. Sesabamisad, am SemTxvevaSi axal
danaSaulzec ver visaubrebT.
_ naSromSi detalurad aris ganxiluli sasjelis generaluri da
specialuri prevencia. orive maTganSi gamokveTilia pozitiuri da
negatiuri aspeqtebi. erTmaneTisgan aris gamijnuli negatiuri
generaluri prevencia da pozitiuri generaluri prevencia. kerZod,
sasjeli zogadprevenciul zemoqmedebas (negatiuri generaluri
prevencia) axdens ara sazogadoebis yvela wevris mimarT
(gansxvavebiT pozitiuri generaluri prevenciisgan, romelic
sazogadoebis yvela wevrze moqmedebs), aramed mxolod im pirebze,
romlebic midrekilni arian danaSaulebrivi qmedebebis Cadenisaken.
_ disertaciaSi sasjelis umTavresi mizani - msjavrdebulis
resocializacia gamijnulia iseTi momijnave cnebebisagan,
rogoricaa: gamosworeba, aRzrda, socializacia, integracia,
mkurnaloba da reabilitacia.
_ resocializaciis problema ganxilulia iseT mniSvnelovan
sakiTxebTan kavSirSi, rogoricaa: uvado Tavisuflebis aRkveTa,
sasjelisagan pirobiT vadamde gaTavisufleba, amnistia, Sewyaleba,
alternatiuli sasjelebi.
_ patimrobis kodeqsis 116-e muxli resocializaciis ganmartebisas
miuTiTebs msjavrdebuli piris zneobis normebisadmi
pativiscemaze. vfiqrob, am mimarTebiT, patimrobis kodeqsi adgens
maRal standarts msjavrdebulis resocializaciasTan
dakavSirebiT. mimaCnia, rom sasjelis mizani - msjavrdebulis
resocializacia miRweuli iqneba im SemTxvevaSic, rodesac
sasjelis moxdis Semdeg marTalia msjavrdebuli arRvevs
zneobriv normebs, magram misi mxridan danaSaulis recidivis
faqtebi ar fiqsirdeba.
_ naSromSi sakmaod vrceli adgili eTmoba saqarTvelos saerTo
sasamarTloebis praqtikis analizs sasjelis miznebTan kavSirSi.
_ disertaciaSi gamoTqmulia avtoriseuli mosazreba sisxlis
samarTlis zogierTi normis daxvewasTan mimarTebiT. ase
magaliTad, dRes moqmedi sisxlis samarTlis kodeqsi danaSaulTa
erTobliobisas iTvaliswinebs sasjelTa upirobo STanTqmas (Tu
saxeze ar gvaqvs danaSaulis recidivi). mimaCnia, rom
kanonmdebloba sasjelTa STanTqmis principTan erTad unda
iTvaliswinebdes sasjelTa nawilobrivi Sekrebis
SesaZleblobasac.
_ warmodgenil disertaciaSi gamokveTilia saqarTvelos sisxlis
samarTlis kodeqsis kerZo nawilSi mocemuli zogierTi normis
winaaRmdegoba sasjelis individualizaciis principTan. kerZod,
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sisxlis samarTlis kodeqsSi davafiqsireT absoluturad
gansazRvruli sanqciebi, rac udaod Sesworebas moiTxovs da a.S.

kvlevis mizani. sadisertacio naSromis mizania, sasjelis
miznebi ganxiluli iqnes rogorc sisxlissamarTlebrivi, ise
filosofiuri TvalsazrisiTac. kvlevis mizania warmoCindes
sasjelis miznebis problema, rogorc Teoriuli, ise praqtikuli
kuTxiT.

kvlevis meTodi. sadisertacio naSromSi gamoyenebulia
istoriuli, SedarebiT-istoriuli, dogmaturi, sistemuri,
logikuri da SedarebiT-samarTlebrivi meTodebi.

kvlevis obieqti. winamdebare disertaciis kvlevis obieqtia
sasjelis problema. naSromSi ganxiluli iqneba sasjelis cneba
da misi damaxasiaTebeli niSnebi. kvlevaSi gansakuTrebuli
yuradReba eTmoba sasjelis Teoriebs. kvlevis ZiriTad obieqts
warmoadgens sasjelis miznebi – samarTlianobis aRdgena, axali
danaSaulis Tavidan acileba da damnaSavis resocializacia.
ZiriTadi aqcenti gadatanili iqneba resocializaciaze, rogorc
sasjelis umTavres mizanze. sasjelis miznebi mWidrod aris
dakavSirebuli sasjelis daniSvnasTan. Sesabamisad, naSromSi
ganxiluli iqneba sasjelis daniSvna sasjelis miznebTan kavSirSi.
yuradRebas gavamaxvilebT aseve qmedebis danaSaulad
kvalifikaciisa da sasjelis miznebis urTierTmimarTebis
problemaze. sasamarTlo praqtikis gamoyenebiT SevecdebiT maT
Soris logikuri kavSiris dasabuTebas. sasjelis miznebTan
mWidrod aris dakavSirebuli agreTve sasjelis aRsruleba da
sasjelis efeqturoba, amitom disertaciaSi ganxiluli iqneba
aRniSnuli sakiTxebic. mizanSewonilad miviCnieT aseve
arasrulwlovanTa sasjelis calke Tavad gamoyofa, vinaidan
aRniSnuli gansakuTrebul midgomas moiTxovs. miTumetes, rom
parlamentis mier miRebulia arasrulwlovanTa marTlmsajulebis
kodeqsi, romelic orientirebulia arasrulwlovanTa sisxlis
samarTlis politikis, maT Soris sasjelis liberalizaciaze.

disertaciis Teoriuli da praqtikuli mniSvneloba.
sasjelis miznebi Zalzed aqtualuri da sadiskusio sakiTxia
sisxlis samarTalSi. vfiqrob, rom disertaciaSi moyvanili
mosazrebebi saintereso iqneba, rogorc sisxlis samarTlis
TeoriiT dainteresebuli pirTaTvis, aseve praqtikosi
iuristebisTvisac, vinaidan sasjelis miznebi da masTan
dakavSirebuli sakiTxebi ganxilulia Teoriuli da praqtikuli
TvalsazrisiT.

disertaciis struqtura. naSromi Sedgeba Sesavali, ZiriTadi
da daskvniTi nawilebisagan. kerZod: Sesavali nawilis, 9 Tavis, 23
paragrafis, 29 qveparagrafis, daskvnisa da bibliografiisagan.
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Tavi I

sasjelis Sesaxeb mokle istoriuli eqskursi

$1. sasjeli Zvel qarTul sisxlis samarTalSi

sasjeli, iseve rogorc danaSauli uZvelesi drodan
arsebobs. ivane javaxiSvili ixilavs sasjelis problemas
qarTuli samarTlis istoriaSi. igi wers: ,,is, rac damnaSaves
Cadenili borotmoqmedebisa, Tu gardamavlobiTi moqmedebisaTvis
mosamarTlis ganaCeniT unda gadaxdenoda, ,,sasjeli~-s saxeliT
iyo cnobili. magram am sityvis garda sxva terminebic arsebobda:
,,sisxli~ da ,,misagebeli~1~.

Zvel qarTul sisxlis samarTals danaSaulis iuridiuli
Sedegis aRsaniSnavad hqonia ramdenime termini: ,,sasjeli~,
,,sisxli~ da ,,misagebeli~. rogorc Cans istoriuli Zeglebidan,
,,sisxli~ namdvilad ,,sisxlis fass~ niSnavda da warmoadgenda
qonebriv sazRaurs, romelsac damnaSave dazaralebulis, an misi
ojaxis sasargeblod ixdida.

sasjelis mniSvnelobiT xmarobda Zveli qarTuli
samarTali sityvas ,,misagebeli~. sabuTebSi naTqvamia: giorgi III_m
demnas ajanyebis monawileT ,,Sesagebeli saqmeTa maTTa miago
misagebeli~, raWis erisTavs kaxabers RalatisaTvis ,,miego
misagebeli boroti~. e.i. misagebels samagieros mizRvis
mniSvneloba hqonda.

,,sasjeli~ Zvel qarTulSi niSnavs ,,samarTals~, ,,bWobas~.2

Zvel qarTul sisxlis samarTalSi sxvadasxva saxis
sasjelebi iyo dawesebuli. magaliTad, ivane javaxiSvili
asaxelebs sasjelis Semdeg saxeebs:

1) qonebrivi sasjelebi. sisxlis samarTali saqarTveloSi
qonebriv sasjels, rogorc etyoba mxolod msubuqi
danaSaulisaTvis iyenebda, amasTanave Cveulebriv sxva sasjelTan
erTad. garkveuli danaSaulebisaTvis kanoni damnaSaves
dazaralebulisa da misi naTesavebis, agreTve sasamarTlos
sasargeblod qonebrivi sazRauris gadaxdas akisrebda.

2) gvemiTi sasjelebi. garkveuli msubuqi danaSaulebisaTvis
sasjelad cema iyo miRebuli. cemiT dasja iseT bunebriv
misageblad iyo miCneuli, rom monastrebSic ki Zalian
gavrcelebuli yofila.

3) Tavisuflebis aRmkveTi sasjelebi. Tavisuflebis
aRsakveTad damnaSaves, an cixeSi svamdnen, an sapyrobileSi.

4) eqsoria da gaZeveba. saxelmwifoTgan gaZeveba
gamousworebel politikur damnaSaveTaTvis yofila sasjelad
miRebuli, rodesac danaSauli mZime ar iyo. gaZevebas berZnuli
saxeli ,,eqsoria~-c ewodeboda.

1 ix. i. javaxiSvili, Txzulebani Tormet tomad, tomi VII, Tbilisi, 1984, gv. 358.
2 ix. i. doliZe, Zveli qarTuli samarTali, Tbilisi, 1953, gv. 187.
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5) asoTa miReba, anu ganpatiJeba. ,,ganpatiJeba~, rogorc
etyoba, iseTi damasaxiCrebeli sasjelebis aRmniSvneli zogadi
termini unda yofiliyo, rogoric ,,asoTa-miReba~, ,,mbnelobloba~,
,,gamoyverva~ da sxvac iyo. ,,gamoyverva~ gamosaWurisebas, xolo
,,asoTa-miReba~ asoTa mokveTiT dasjas niSnavda.

6) sikvdiliT dasja, romelic umaRles sasjelad iyo
gaTvaliswinebuli.

Tamar mefis pirveli istorikosis erTi cnobiTgan Cans, rom
mefis sajarod sityvierad SeuracxyofisaTvis mag. enis mokveTa
yofila dawesebuli3.

saqarTveloSi icnobdnen gamawbilebel sasjelebs – virze
Sesmas, Tavze lafis dasxmas, gaparsvas, gatitvlebas, yelze
Tokmobmuli damnaSavis quCa-quCa tarebas, ,,Tavze nacris dayras~
da a.S.4

ivane javaxiSvili asaxelebs sasjelis oTx mizans:
1) damnaSavis zneobrivi gamosworeba. saeklesio samarTlis

mwerlobaSi arsebuli mimoxilviTgan maSinac yvelasaTvis cxadi
unda gamxdariyo, rom damnaSavis dasjis dros miznad upirvelesad
misi zneobrivi gamosworeba iyo. saero sasamarTloebSi ise iyo
miRebuli, rom saxelmwifo da sasamarTlos organoebi garkveul
sasjelebs damnaSaveebs pirvelad swored gamosworebis mizniT
uniSnavdnen.

2) i. javaxiSvilis azriT, sasjelis meore mizans, rogorc
saeklesio, ise saero samarTalSi warmoadgenda damnaSave pirTa
xorcieli da fizikuri vnebis miyeneba. aRniSnuli saxis sasjelebi
gamoiyeneboda im borotmoqmedTa mimarT, romelTa gamosworeba ar
xerxdeboda wvrTniT anu humanuri aRzrdis meTodebiT. qarTul
saeklesio da saero mwerlobaSi xazgasmiTaa aRniSnuli, rom
aseTi sasjelebis gamoyeneba SeiZleba ukidures SemTxvevaSi, roca
ar xerxdeba sxva meTodebiT damnaSavis aRzrda.

3) sasjelis mesame miznad miCneulia sazogadoebrivi
mSvidobianobis dacva. damnaSavis mimarT sasjelis saxiT
gamoiyeneboda eqsoria da gaZeveba. eqsoria niSnavda qveynidan
mokveTas, gadasaxlebas sxva adgilze, xolo gaZeveba ki ama Tu im
dawesebulebidan piris moSorebas.

4) gamoCenil qarTvel mecniers efrem mcires sasjelTa
sistemis istoriuli ganviTareba sxvanairad hqonia warmodgenili
da misi moZRvreba kanonikur mwerlobaSi miRebuli sqemisagan
gansxvavdeba. mas scodnia, rom sasjelis daniSnuleba sxvadasxva
dros sxvadasxvanairad esmodaT. Tavdapirvelad igi SurisZiebas
warmoadgenda, Cadenili borotebisaTvis samagieros gadaxda iyo.
Semdeg ki efrem mcire sasjelis sistemis miznad kanonierebisa da
samarTlianobis dacva-aRsrulebas aRiarebs.5

3 ix. i. javaxiSvili, Txzulebani Tormet tomad, tomi VII, Tbilisi, 1984, gv. 370.
4 ix. g. nadareiSvili, qarTuli saxelmwifosa da samarTlis istoria, Tbilisi,
2005, gv. 130.

5 ix. i. javaxiSvili, Txzulebani Tormet tomad, tomi VII, Tbilisi, 1984, gv. 381.
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rogorc vxedavT, am periodSi sasjelis miznad miiCneven
ara samagieros mizRvas, aramed samarTlianobas, sasjelis mier
sargeblianobis motanas, danaSaulis winaswar aRkveTas.

sasjelis Sesaxeb saintereso mosazrebebi aqvs gamoTqmuli
prof. al. vaCeiSvils. igi msjelobs: ,,azri sasjelis prevenciuli
funqciebis Sesaxeb sakmaod gavrcelebuli iyo Zvel mwerlobaSi
da eWvs gareSea, rom es Sexeduleba aqedan saeklesio mwerlobamac
SeiTvisa. eklesiam misca mas Teologiuri safuZveli. sasjeli
gamoacxada religiur institutad, romlis saSualebiTac RvTaeba
kacobriobis istoriaSi Tavis maradiul miznebs axorcielebda.
magram imisaTvis, rom viqonioT swori da sruli warmodgena
eklesiis moZRvrebaze, ar unda daviviwyoT, rom am moZRvrebis
TvalsazrisiT sasjelis miznebi prevenciiT ar amoiwureba.
sasjelis Sinaarss, mis Sinagan bunebas Seadgens samagieros
mizRva, e.i. tkivilis, tanjvis miyeneba imitom, rom adamianma
Caidina danaSauli, romelic RvTaebis winaSe codvas, e.i.
RvTaebrivi normis darRvevas warmoadgens da aucileblad
gamosyidvas moiTxovs.~6

,,Tu gadavxedavT saero kanonmdeblobis ganviTarebas,
vnaxavT, rom aqac uZvelesi droidan dawyebuli, sxvadasxva qveynis
kanonmdebeli Tavis dadgenilebebSi ixseniebs sasjelis mizans da
rogorc aseTs asaxelebs danaSaulis winaswar aRkveTas.
monaTmflobeluri saxelmwifos Zveli manus kanonebi amboben:
sxeulis romeli nawiliTac qurdi raime gziT Caidens danaSauls,
adamianis winaaRmdeg, swored is nawili mefem unda aRukveTos mas,
raTa winaswar aicilos danaSaulis gameoreba.~7

prof. al. vaCeiSvilis azriT, Sexeduleba, sasjelze,
rogorc samagieros mizRvaze, aSkarad aris gamosaxuli Zvel
qarTul sabuTebSi, romlebic garkveulad amboben:
,,Semsgavsebulad saqmeTa~, ,,Rirsi sikudilisa~. rogorc vxedavT
Zveli teqstebi gamoTqvamen im azrs, rom sasjeli unda
Seesabamebodes Cadenili danaSaulis simZimes, mis xasiaTs, unda
iyos danaSaulis Tanabario, Tanazomieri. e.i aRniSnaven
danaSaulisa da sasjelis proporciulobis princips. swored am
Tanazomierebas moiTxovda da moiTxovs samagieros mizRvis cneba
yvelgan, sadac ki mas vxvdebiT.8

Zvelma qarTulma samarTalma icoda sikvdiliT dasjis ori
martivi saxe: Tavis mokveTa da CamoxrCoba.

XI_XII saukuneebSi saqarTvelosTvis socialur-ekonomikuri,
politikuri da kulturuli aRmavlobis Sedegad, TavisTavad
warmoiSva sasjelTa sistemis humanizaciis problema.

qarTuli saistorio da sxva wyaroebidan cnobilia, rom
XI-XII saukuneebSi qarTuli samarTali metad humanuri iyo.
sasjelTa humanizacia nayofi iyo ara romelime mefisa Tu mTavris

6 ix. al. vaCeiSvili, narkvevebi qarTuli samarTlis istoriidan, tomi 1,
Tbilisi, 1946, gv. 84.

7 iqve, gv. 85.
8 iqve, gv. 90.
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znekeTilobisa, aramed qarTuli saxelmwifoebrivi cxovrebisa da
qarTuli kulturis aRmavlobiT.9

prof. g. nadareiSvili miuTiTebs, rom Cvenamde Tamar mefis
ori istorikosis Txzulebaa SemorCenili. Tamar mefis
istorikosis _ ,,istoriani da azmani Saravandediani~-s avtoris
TqmiT, Tavisi zeobis wlebSi, Tamar mefes aravin dausjia arc
damasaxiCrebeli sasjeliT da arc maTraxis cemiT, miT ufro arc
sikvdiliT. istorikosi aqebs da iwonebs mefis aseT saqciels.10

,,istoriani da azmani Saravandedianis~ avtoris sityviT
Tamar mefes saqarTveloSi ara Tu sikvdiliT dasja mouspia,
aramed agreTve sxeulebrivi sasjelebic amoukveTia, romlebic
adamians asaxiCreben. rogorc Cans, ar mimarTavdnen arc Rirsebis
damamcirebel sasjelebs.

xsenebul istorikosTa cnobebis Sejerebis Sedegad irkveva,
rom Tamar mefe ar iZleoda nebarTvas, rom mis vrcel
saxelmwifoSi sikvdiliT dasja gamoeyenebinaT. mefis nebarTvis
gareSe ki saqarTveloSi sikvdiliT dasja akrZaluli iyo.

prof. g. nadareiSvili miuTiTebs, rom XIII saukunis
qarTveli istorikosebis azriT, Tamar mefis dros gatarebulma
saxelmwifo RonisZiebebma da sasjelebis humanizaciam dadebiTi
Sedegebi moitana.11

rogorc vxedavT, Tamaris mefobis dros akrZaluli iyo
sikvdiliT dasja da adamianis pativisa da Rirsebis Semlaxavi
sasjelebis gamoyeneba. es ki migvaniSnebs im periodSi arsebul
maRalganviTarebul samarTalze.

prof. v. metrevelma Seiswavla ilia WavWavaZis
Sexedulebebi danaSaulisa da sasjelis Sesaxeb. igi wers, - ilia
WavWavaZe miuTiTebs, rom sasjeli samagieros gadaxdis saSualebas
anu zRvevas ar unda warmoadgendes. ilia gmobs samagieros
mizRvis moTxovnas da qadagebs, rom mters sisxliT ki ar unda
azRvevino, aramed samagiero unda gadauxado sikeTiT.12 rogorc
vxedavT, ilia WavWavaZe samagieros mizRvis winaaRmdeg gamodioda.
ilia, agreTve sikvdiliT dasjis mowinaaRmdegec iyo.

prof. v. metrevelis azriT, _ upirveles yovlisa, ilia
WavWavaZe sikvdiliT dasjis gauqmebas asabuTebs misi uaryofiTi
SedegebiT adamianis fsiqo-emociur ganviTarebaze. sikvdiliT
dasjis gauqmebis dasasabuTeblad ilia WavWavaZes meore
argumentad mohyavs is garemoeba, rom sikvdiliT dasjiT iryeva
adamianTa zneoba, radgan erTmeva is, rac zneobiT ar SeiZineba _
e.i. adamianis sicocxle. sikvdiliT dasjis gauqmebis sasargeblod
ilia WavWavaZes mesame argumentad mohyavs iuridiuli argumenti,
rom Tu sikvdiliT dasjis Sefardebis sakiTxSi daSvebulia

9 ix. v. metreveli, qarTuli samarTlis istoria, Tbilisi, 2009, gv. 253.
10 ix. g. nadareiSvili, qarTuli saxelmwifosa da samarTlis istoria, Tbilisi,

2005, gv. 125.
11 iqve, gv. 126.
12 ix. v. metreveli, ilia WavWavaZe danaSaulisa da sasjelis Sesaxeb, Tbilisi,
1983, gv. 29.
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Secdoma, misi gamosworeba SeuZlebelia.13 rogorc vxedavT, ilia
WavWavaZe sakmaod safuZvlianad ilaSqrebda sikvdiliT dasjis
winaaRmdeg.

Yyovelive zemoaRniSnulidan gamomdinare, SeiZleba iTqvas,
rom Zvel qarTul samarTalSi sasjelis ZiriTad miznad miCneuli
iyo samagieros mizRva. Tumca, isic unda aRiniSnos, rom sasjels
zogjer prevenciuli mniSvnelobac hqonda. rac udaod metyvelebs
im periodSi arsebul maRalganviTarebul samarTalze.

sasjelis Sesaxeb Zalian bevri ram iTqva da daiwera
qarTuli samarTlis istoriaSi, magram Cven amjerad vifarglebiT
sasjelis Sesaxeb mokle istoriuli mimoxilviT, vinaidan
aRniSnulze msjeloba scildeba sadisertacio naSromis
farglebs.

$2. sasjeli sabWoTa sisxlis samarTalSi

1924 wlis ssr kavSirisa da mokavSire respublikebis
ZiriTad sawyisebSi pirdapir iyo Cawerili, rom ,,sisxlis
samarTlis kanonmdebloba ar isaxavs mizRvisa da dasjis
amocanebs~.

1938 wels miRebuli sakavSiro kanoni sasamarTlo
wyobilebis Sesaxeb pirdapir miuTiTebda, rom ,,sabWoTa
sasamarTlo, iyenebs ra sisxlis samarTlis sasjels, ara marto
sjis damnaSaves, aramed agreTve Tavis miznad aqvs damnaSavis
gamosworeba da xelaxali aRzrda~.14

saqarTvelos sabWoTa socialisturi respublikis sisxlis
samarTlis kodeqsis (1969 wels moqmedi redaqcia) 22-e muxlis
Tanaxmad, sasjeli rodia mxolod dasja Cadenili
danaSaulisTvis, aramed miznad isaxavs agreTve gamoasworos da
xelaxla aRzardos msjavrdebulni Sromisadmi patiosani
damokidebulebis, kanonTa zustad Sesrulebis, socialisturi
saerTo cxovrebis wesebisadmi pativiscemis suliskveTebiT,
agreTve acdenil iqnes axal danaSaulTa Cadena rogorc
msjavrdebulTa, ise sxva pirTa mier. sasjelis mizani ar aris
fizikuri tanjvis miyeneba an adamianis Rirsebis damcireba.

rogorc vxedavT, sabWoTa sisxlis samarTlis
kanonmdebloba, sasjelis miznad miiCnevs msjavrdebulTa
gamosworebas da maT xelaxla aRzrdas.

damnaSavis aRzrda-gamosworeba niSnavs misi fsiqologiis
gardaqmnas, misi Segnebidan warsulis im gadmonaSTebis

13 ix. v. metreveli, ilia WavWavaZe danaSaulisa da sasjelis Sesaxeb, Tbilisi,
1983, gv. 48.

14 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 42.
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aRmofxvras, romlebmac ganapirobes danaSaulis Cadena, SromiTi
Cvevebis gamomuSavebas, zneobis normebisa da kanonierebis
pativiscemis Canergvas. damnaSavis aRzrda-gamosworeba gulisxmobs,
rom msjavrdebulis yofaqceva momavalSi sazogadoebis moraluri
kodeqsis normebis Sesabamisad warimarTeba.15

amasTan, sabWoTa sisxlis samarTlis kanonmdebloba
sasjelis gamoyenebiT miznaT isaxavs danaSaulTa Tavidan
acilebas rogorc msjavrdebulTa, ise sxva pirTa mier.
aRniSnulidan gamomdinare, sabWoTa sisxlis samarTali aRiarebs
sasjelis specialur (kerZo)Oda generalur (zogad) prevencias.
sasjelis specialuri, anu kerZo prevenciis arsi imaSi
mdgomareobs, rom danaSauli acilebuli iqnes msjavrdebulTa
mxridan, romlebmac Caidines danaSauli, xolo sasjelis zogadi,
anu generaluri prevencia gulisxmobs danaSaulis Tavidan
acilebas sxva pirTa mxridan.

sabWoTa sisxlis samarTlis kodeqsi xazs usvams imasac,
rom sasjelis mizani ar aris fizikuri tanjvis miyeneba an
adamianis Rirsebis damcireba.

saqarTvelos sabWoTa socialisturi respublikis sisxlis
samarTlis kodeqsis (1969 wels moqmedi redaqcia) 23-e muxliT
gaTvaliswinebulia sasjelis saxeebi. aRniSnuli muxlis
Sesabamisad, danaSaulis Camden pirTa mimarT SeiZleba
gamoyenebuli iqnes Semdegi ZiriTadi sasjelebi: 1) Tavisuflebis
aRkveTa; 2) gadasaxleba; 3) gasaxleba; 4) gamasworebeli samuSaoebi
Tavisuflebis aRukveTlad; 5) garkveuli Tanamdebobis dakavebis an
garkveuli saqmianobis uflebis CamorTmeva; 6) jarima;
7) Tanamdebobidan daTxovna; 8) sazogadoebrivi gakicxva.

ZiriTadi sasjelebis garda, msjavrdebulebis mimarT
SeiZleba gamoyenebul iqnes Semdegi damatebiTi sasjelebi:
1) qonebis qonfiskacia; 2) samxedro an specialuri wodebis
CamorTmeva; 3) mSoblis uflebebis CamorTmeva.

sabWoTa sisxlis samarTlis kodeqsi iTvaliswinebda
agreTve sasjelis gansakuTrebul RonisZiebas sikvdiliT dasjas,
romelic gaTvaliswinebuli iyo damamZimebel garemoebaSi
Cadenili ganzrax mkvlelobisTvis da zogierTi sxva
gansakuTrebiT mZime danaSaulisTvis.

TiToeuli sasjelis saxis ganxilva scildeba
sadisertacio naSromis farglebs, amitom Sevecdebi Sevexo iseTi
saxis sasjelebs, romlebsac aRar iTvaliswinebs dRes moqmedi
saqarTvelos sisxlis samarTlis kanonmdebloba. magaliTad,
gadasaxleba, gasaxleba, sazogadoebrivi gakicxva da a.S.

saqarTvelos sabWoTa socialisturi respublikis sisxlis
samarTlis kodeqsis (1969 wels moqmedi redaqcia) 26-e muxlis
Tanaxmad, gadasaxleba mdgomareobs msjavrdebulis gaZevebaSi
Tavisi sacxovrebeli adgilidan gansazRvrul adgilze
savaldebulo dasaxlebiT. xolo amave kodeqsis 27-e muxlis

15 ix. saqarTvelos ssr sisxlis samarTlis kodeqsis komentarebi
(nawili pirveli), gamomcemloba ,,sabWoTa saqarTvelo~, Tbilisi, 1976, gv. 156-157.
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Tanaxmad, gasaxleba mdgomareobs msjavrdebulis gaZevebaSi Tavisi
sacxovrebeli adgilidan gansazRvrul adgilebSi cxovrebis
akrZalviT. 32-e muxlis Tanaxmad, sazogadoebrivi gakicxva
mdgomareobs sasamarTlos mier damnaSavisTvis gakicxvis sajarod
gamocxadebaSi, rac saWiro SemTxvevebSi ecnobeba
sazogadoebriobas presis an sxva saSualebiT.

sazogadoebrivi gakicxva yvelaze msubuqi sasjelia. igi
gamoiyeneba maSin, rodesac Cadenilia mciremniSvnelovani
danaSauli da roca msjavrdebulis gamosasworeblad ar aris
saWiro ufro mZime sasjelis gamoyeneba. sazogadoebrivi gakicxva
damnaSaves mxolod moralur sferos exeba.16

sabWoTa sisxlis samarTlis kanonmdebloba sasjelis
saxiT iTvaliswinebda mSoblis uflebebis CamorTmevas. mSoblis
uflebebis CamorTmevas SeiZleba adgili hqonoda, Tu sasamarTlo
daadgenda, rom msjavrdebuli borotad iyenebda mSoblis
uflebebs an borotad aridebda Tavs mSoblis valdebulebebis
Sesrulebas.

sabolood SeiZleba iTqvas, rom sabWoTa sisxlis
samarTali sasjelis miznad samagieros mizRvasTan erTad,
miiCnevda damnaSavis gamosworebas da danaSaulis Tavidan
acilebas. rac, vfiqrob wingadadgmuli nabiji iyo imdroindeli
sisxlis samarTlisaTvis. dRes moqmedi sisxlis samarTali
sasjelis ZiriTad miznad miiCnevs danaSaulis Tavidan acilebas
da damnaSavis resocializacias. aRniSnul sakiTxebs detalurad
SemdgomSi SevexebiT.

Sevecade mokled ganmexila sasjelebi da maTi miznebi
sabWoTa sisxlis samarTlis kanonmdeblobis mixedviT, vinaidan
maTi srulyofili ganxilva scildeba disertaciis farglebs.

16 ix. saqarTvelos ssr sisxlis samarTlis kodeqsis komentarebi
(nawili pirveli), gamomcemloba ,,sabWoTa saqarTvelo~, Tbilisi, 1976, gv. 196.
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Tavi II

danaSaulisa da sasjelis
urTierTmimarTebis problema

sisxlissamarTlebriv literaturaSi sxvadasxva mosazreba
arsebobs danaSaulisa da sasjelis urTierTmimarTebis Sesaxeb.
aRniSnuli sakiTxi sakmaod safuZvlianad Seiswavla da gamoikvlia
prof. al. vaCeiSvilma. igi wers: ,,sisxlis samarTals axasiaTebs
ori ZiriTadi cneba _ danaSauli da sasjeli. iuridiul
literaturaSi dayenebuli iyo sakiTxi imis Sesaxeb, Tu romelia
maTgan pirveladi. revoluciamdeli rusi kriminalisti tagancevi
werda, rom danaSaulebrivi qmedeba, rogorc iuridiuli
urTierToba, Seicavs or calkeul moments: damnaSavis
damokidebulebas kanoniT dacul iuridiuli interesisadmi _
danaSauls da saxelmwifos damokidebulebas damnaSavisadmi, rac
gamowveulia ukanasknelis mier Cadenili danaSaulebrivi qmedobiT
_ sasjels. amitom am avtoris azriT, SesaZloa sisxlis
samarTlis orgvari konstruqcia: an pirvel planze dayenebulia
danaSauli, romlis mimarT sasjeli warmoadgens cotad, Tu
bevrad aucilebel Sedegs, anda win wamoiweva sasjeli da
danaSauli ganixileba mxolod rogorc saxelmwifos dasjiTi
moqmedebis safuZveli.~17

danaSaulisa da sasjelis urTierTdamokidebulebis
sakiTxis gadawyvetaSi azrTa sxvaobis Sedegia is, rom msoflios
sxvadasxva qveyanaSi sisxlis samarTals orgvari saxelwodeba
aqvs. pirveli maTgani samarTlis am dargs acxadebs sasjelis
samarTlad, xolo meore – danaSaulis samarTlad.18

danaSaulisa da sasjelis cnebebi sisxlis samarTlis
fundamenturi cnebebia. am TvalsazrisiT metad mniSvnelovania is
garemoeba, rom zogierT evropul enaze samarTlis am dargs
orgvari saxelwodeba aqvs imisda mixedviT, Tu ra ideaa wina
planze wamoweuli. Tu aseTad danaSaulis cnebaa miCneuli, maSin
misi saxelwodeba warmodgeba laTinuridan ,,Crimen~-dan. amis
Sesabamisad, mas uwodeben ,,Criminal law~ (inglisur enaze), xolo
Tu aqcenti keTdeba sasjelis cnebaze, maSin mas Sesabamisad
ewodeba ,,Strafrecht~ (germanul enaze).19

tagancevs miaCnia, rom sisxlis samarTalSi pirveladia
danaSaulis cneba, xolo meoreuli sasjelis cneba.Ggansxvavebul
poziciaze dgas revoluciamdeli kriminalisti JiJilenko,
romelic sisxlis samarTlis pirvelad cnebad miiCnevs sasjels,
xolo meoreul cnebad danaSauls. sabWoTa iuridiul

17 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi, 1960,
gv. 15.

18 ix. m. turava, sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba,
Tbilisi, 2011, gv. 36.

19 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 6.
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literaturaSi aRniSnuli sakiTxi ganixila durmanovma. durmanovi
cdilobs daamtkicos im debulebis marTebuloba, rom sabWoTa
sisxlis samarTlis kanonmdebloba aRiarebs danaSaulis
prioritets SedarebiT sasjelTan.20

a. saxarovi werda: ,,sisxlis samarTlis pirvelad cnebas

danaSauli warmoadgens. sisxlis samarTali, misi miznebi da
amocanebi ganuyrelad ukavSirdeba am cnebas‘‘.21 analogiur
poziciaze dgas a. trainini. igi werda: ,,faqtobrivad da
logikuradac danaSauli win uswrebs sasjels~.22

germaneli mecnieri vilhelm zaueri pirvel adgilze
ayenebs sasjelis cnebas23. analogiur poziciaze dgas germaneli
mecnieri helmut maieri.24

prof. o. gamyreliZis azriT, danaSaulis cneba meore
adgilzea, wamoweulia sasjelis cnebisgan. rom ar iyos sasjeli,
ar iqneboda arc danaSauli.25

sisxlis samarTlis TeoriaSi sasjelis pirveladobas
asabuTeben imiT, rom igi aris erTaderTi niSani, romelic
ganasxvavebs sisxlis samarTals samarTlis sxva dargebisagan. Tu
qmedebas ar mosdevs sasjeli, igi ekuTvnis samarTlis sxva
romelime dargs.26

revoluciamdel rusul literaturaSi vxvdebiT
Sexedulebas, romelsac dava danaSaulisa da sasjelis
prioritetis Sesaxeb miaCnia logikur gaugebrobad. am
TvalsazrisiT danaSauli da sasjeli TanafardobiTi cnebebia.

prof. guram naWyebia miuTiTebs, rom sisxlis samarTlis
mecniereba danaSaulis cnebidan iwyebs da sasjelis cnebiT
amTavrebs, xolo filosofia sasjelis cnebidan iwyebs,
kritikulad ganazogadebs am mimarTebiT sisxlis samarTlis
mecnierebis monapovars da gaakeTebs daskvnebs, romelTac arsebiTi
mniSvneloba aqvT sisxlis samarTlis mecnierebisaTvis. amrigad,
sisxlis samarTlis kerZo mecnierebis poziciebidan pirveladia
danaSaulis cneba, sasjelis cneba ki meoreuli, xolo sasjelze
saxelmwifos uflebis problematikaSi pirveladia sasjelis cneba,
xolo meoreuli danaSaulis cneba.27

Tu sisxlis samarTlis mecniereba danaSaulis cnebis
pirveladobis principiT aigeba, sisxlis samarTlis filosofia,
piriqiT, sasjelis cnebis pirveladobidan amodis (sasjelze
saxelmwifos uflebis dasabuTeba-uaryofiT) da danaSaulis
cnebiT amTavrebs. es imiT aixsneba, rom sisxlis samarTlis

20 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi, 1960,
gv. 23.

21 ix. А. Б. Сахаров, Понятие преступления по советскому уголовному праву, М. 1978, с. 6.
22 ix. А. Н. Трайнин, Состав преступления по советскому уголовному праву, М. 1951, с. 10.
23 ix. W. Sauer, Grundlagen des Strafrechts, 1921, S. 69.
24 ix. H. Mayer, Strafrecht, Allgemeiner Teil, 1953, S. 16.
25 ix. o. gamyreliZe, sisxlis samarTlis problemebi, tomi III, Tbilisi,

2013, gv. 16.
26 ix. Н. Д Дурманов, Понятие преступления, М. 1948, с. 7.
27 ix. g. naWyebia, sisxlis samarTlis mecnierebis sagani, Tbilisi, 1998, gv. 80.
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filosofia kritikulad ganixilavs im qmedebaTa wres, romelic
danaSaulad saxelmwifoebriv kvalifikacias imsaxurebs.28

sasjelze saxelmwifos uflebis problema Tavisi arsiT
filosofiuria, radgan, sisxlis samarTlis kerZo mecniereba
amgvar sakiTxebs ar svams da verc gadaWris.29 avtoris azriT,
filosofia sisxlis samarTlis sferoSi ormagad sasargebloa da,
maSasadame, filosofiis ugulebelyofa ormagad saziano iqneboda.

sisxlis samarTlis filosofiis mniSvnelobaze msjelobs
cnobili frangi komparativisti Jan pradelic. igi wers: ,,sisxlis
samarTals mWidrod ukavSirdeba sisxlis samarTlis filosofia.
sasjelis Teoria didwilad efuZneba filosofiur ideebs.
arsebobs arCevani daSinebas, gamoricxvasa da gamosworebas Soris.
recidivistis dasja damokidebulia filosofiur arCevanze
moralur pasuxismgeblobasa da sisxlis samarTlis
pasuxismgeblobas Soris. komparativistma yuradReba unda miaqcios
kanonmdebelTa filosofiur arCevans.~30

prof. al. vaCeiSvili miiCnevs, rom danaSauli, SedarebiT
sasjelTan, warmoadgens pirvelad movlenas, rogorc istoriuli,
ise logikuri TvalsazrisiT. danaSaulis istoriuli pirveladoba
mtkicdeba imiT, rom sasjeli warmoiSoba, rogorc danaSaulis
sawinaaRmdego RonisZieba, rogorc brZolis iaraRi, mimarTuli
marTlwesrigis darRvevis winaaRmdeg.31

mimaCnia, rom sisxlis samarTlis mecnierebaSi pirveladia
danaSaulis cneba, xolo meoreuli _ sasjelis cneba. danaSauli
istoriulad da logikurad win uswrebs sasjels. Tu danaSauli
ar aris Cadenili, maSin sasjelis Sesaxeb msjeloba uazrobaa.
sisxlis samarTlis kodeqsSi jer ganxilulia danaSauli, xolo
Semdeg sasjeli, rac imis dadasturebaa, rom sisxlis samarTlis
mecnierebaSi pirveladia danaSaulis cneba, xolo meoreuli
sasjelis cneba. rac Seexeba, sasjelze saxelmwifos uflebis
problematikaSi, anu sisxlis samarTlis filosofiaSi pirveladia
sasjelis cneba, xolo meoreuli ki danaSaulis cneba. aqvs Tu
ara saxelmwifos ufleba gamoiyenos konkretuli piris mimarT
sasjeli? am kiTxvaze pasuxi unda gasces mxolod da mxolod
sisxlis samarTlis filosofiam. aqedan gamomdinare, sisxlis
samarTlis filosofiaSi pirveladia sasjelis cneba, xolo
meoreuli ki danaSaulis cneba, vinaidan filosofia iwyebs iq,
sadac kerZo mecniereba amTavrebs.

28 ix. g. naWyebia, sisxlis samarTali, zogadi nawili, (saxelmZRvanelo)
Tbilisi, 2011, gv. 163-164.

29 iqve, gv. 162
30 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis
Targmani frangulidan), 1999, gv. 28.

31 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi, 1960,
gv. 26.
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Tavi III

sasjelis cneba da misi damaxasiaTebeli niSnebi

$1. sasjelis cneba

sasjeli sisxlis samarTlis erT-erTi ZiriTadi cnebaa.
sxvadasxva periodSi sasjelis Sinaarss sxvadasxvagvarad
ganmartavdnen. Mme_V-X saukuneebis masalebis mixedviT sasjeli
(saSjeli, sarjeli, sarCeli) niSnavda tanjvas, satanjvels,
samarTals, ganaCens, dasjas, msjavrs. gamonaklisis saxiT sasjeli
misi Tanamedrove mniSvnelobiTac ixmareboda. Mme-X saukuneSi
sasjelis cnebis aRsaniSnavad ,,satanjveli~ gvxvdeba, magram
,,dasja~ da ,,sasjeli~ yovelTvis erTmaneTisagan ar iyo
gamijnuli. sasjeli zogjer samarTalsac niSnavda. me_X-XII
saukuneebSi sasjeli, saSjeli niSnavda samsjavros, gankiTxvas,
gasamarTlebas.32

imisaTvis, rom visaubroT sasjelze, unda vicodeT Tu ra
aris danaSauli, vinaidan sasjelis gamoyenebis safuZvels
danaSaulis Cadena warmoadgens. danaSaulis cneba mocemulia
saqarTvelos sisxlis samarTlis kodeqsis me-7 muxlis pirvel
nawilSi:P,,sisxlissamarTlebrivi pasuxismgeblobis safuZvelia
danaSauli, ese igi am kodeqsiT gaTvaliswinebuli
marTlsawinaaRmdego da braleuli qmedeba.~ imisaTvis, rom pirs
daeniSnos sasjeli, mis mier Cadenili unda iqnes danaSauli.
amitom, Tu pirs ar Caudenia danaSauli, Sesabamisad sasjelic ar
daeniSneba. (danaSaulis niSnebis ganxilvas ar SevudgebiT,
vinaidan igi calke vrcel msjelobas moiTxovs da naSromis
farglebs scildeba).

saqarTvelos sisxlis samarTlis kodeqsis pirveli muxlis
pirveli nawilis Tanaxmad: ,,saqarTvelos sisxlis samarTlis
kodeqsi adgens sisxlissamarTlebrivi pasuxismgeblobis
safuZvels, gansazRvravs, Tu romeli qmedebaa danaSaulebrivi da
awesebs Sesabamis sasjels, an sxva saxis sisxlissamarTlebriv
RonisZiebas.~ rogorc am sakanonmdeblo formulidan Cans, pirs
sasjeli daeniSneba mxolod sisxlis samarTlis kanoniT
gaTvaliswinebuli qmedebis CadenisaTvis. amdenad, sasjeli
aucileblad gaTvaliswinebuli unda iyos sisxlis samarTlis
kodeqsSi. amgvarad, sisxlis samarTalSi moqmedebs kanonierebis
principi: ,,ar arsebobs sasjeli kanonis gareSe~.

saqarTvelos sisxlis samarTlis kanonmdebloba ar iZleva
sasjelis cnebas. sasjeli ganmartebulia sisxlis samarTlis
TeoriaSi.

z. goTuas azriT, sisxlissamarTlebrivi sasjeli aris
sisxlis samarTlis kanoniT gaTvaliswinebuli saxelmwifo
iZulebis RonisZieba, romelic sasamarTlos ganaCeniT gamoiyeneba

32 ix g. nadareiSvili, qarTuli saxelmwifosa da samarTlis istoria, Tbilisi,
2005, gv. 116.
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danaSaulis CadenaSi braldebuli piris mimarT. igi dasjaa,
romelic msjavrdebulisaTvis kanoniT gansazRvrul uflebebisa
da Tavisuflebebis CamorTmevasTan an SezRudvasTan erTad
garkveuli tanjvis miyenebasac gulisxmobs.33

T. donjaSvilis azriT, sisxlis samarTlis ZiriTadi
amocana mdgomareobs danaSaulebrivi xelyofisagan samarTlebrivi
sikeTis dacvaSi. am sikeTis dacvis erT-erTi saSualebaa sasjeli.
sisxlis samarTlis sasjelis arsi gamoixateba damnaSavis rogorc
dasjaSi, ise gamosworebaSi. Tu orive momenti ar aris saxeze (an
gvaqvs Tundac erT-erTi), sasjeli ar gveqneba.34 ver gaviziareb
avtoris mosazrebas imasTan dakavSirebiT, rom sasjelis arsi
moicavs, rogorc dasjas, ise gamosworebas. marTalia sasjelis
arsi moicavs dasjas, magram gamosworeba sasjelis arsi ki ar
aris, aramed sasjelis mizania. es ki sxva araferia Tu ara
sasjelis cnebisa da misi miznis gaigiveba. amitomacaa, rom
sisxlis samarTlis TeoriaSi erTmaneTSia aRreuli sasjelis
cneba da misi mizani.

sasjeli saxelmwifo iZulebis iseTi RonisZiebaa, romlis
gamoyeneba mxolod sasamarTlos SeuZlia. rodesac sasamarTlo
damnaSaves sasjels uniSnavs, igi gamoxatavs danaSaulebrivi
qcevis uaryofiT Sefasebas saxelmwifos saxeliT.35

sasjeli sabWoTa sisxlis samarTalSi ganmartebulia
Semdegnairad: sasjeli aris iZulebiTi RonisZieba, romelsac
niSnavs mxolod sasamarTlo danaSaulis Camdeni pirebis mimarT
da gamoxatavs damnaSavisa da misi qmedebis uaryofiT Sefasebas
saxelmwifos mier. igi sruldeba im uflebebis SezRudviT,
romelic sasjelis dadebamde hqonda msjavrdebuls.36 sasjelis
analogiur cnebas iZleva g. krigeri. igi miuTiTebs, rom sabWoTa
sisxlis samarTalSi sasjeli aris saxelmwifoebrivi iZulebis
RonisZieba, romelsac niSnavs sasamarTlo im pirebis mimarT,
romlebmac Caidines danaSauli.37

prof. guram naWyebia ase ganmartavs sasjels: sasjeli aris
saxelmwifo iZulebis gansakuTrebuli, ukiduresi zoma, romelic
danaSaulis Camden pirs ekisreba saxelmwifos saxeliT
sasamarTlos mier gamotanili gamamtyunebeli ganaCeniT, arTmevs
an uzRudavs msjavrdebuls gansazRvrul sikeTes da iwvevs masSi
moralur-fsiqologiur tanjvas. rogorc vxedavT, avtori
sasjelis erT-erT elementad miiCnevs moralur-fsiqologiur
tanjvas.38 marTlac, sasjeli iwvevs msjavrdebulis moralur-

33 ix. z. goTua, sisxlis samarTali, zogadi nawili, sasjeli, Tbilisi, 2001,
gv. 5.

34 ix. T. donjaSvili, saqarTvelos sisxlis samarTali, zogadi nawili,
Tbilisi, 2007, gv. 374.

35 ix. saqarTvelos ssr sisxlis samarTlis kodeqsis komentarebi, Tbilisi, 1976,
gv. 155.

36 ix. М. Д. Шаргородский, наказание по советскому уголовному праву, часть  вторая,
Москва, 1985, с. 5.

37 ix. Г.А.  Кригер, наказание и его применение,  Москва, 1962,  с. 6.
38 ix. g. naWyebia, msjavrdebulis ,,moraluri gamosworebis~ sakiTxisaTvis,
samarTali, 1995, #3-4, gv. 38.
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fsiqologiur tanjvas da es gansakuTrebiT iTqmis
gaufrTxileblobiTi danaSaulis Camdeni pirebis mimarT, vinaidan
isini gacilebiT ufro mZime mdgomareobaSi arian fsiqologiuri
TvalsazrisiT, vidre ganzraxi danaSaulis Camdeni pirebi.

rogorc vxedavT, sisxlis samarTlis TeoriaSi Zalzed
problemuria sasjelis cnebis gansazRvra, ris gamoc arsebobs
sxvadasxva mosazrebebi sasjelis definiciis Camoyalibebisas.

marTalia, avtorebi sisxlis samarTlis TeoriaSi iyeneben
termins ,,sasjels~, magram ufro xSirad xmaroben ,,represias.~
imisaTvis, rom xalxs ufro kargad gaegoT, ,,represiis~ gverdiT
frCxilebSi svamdnen ,,sasjels.~39 i. noi wers _ ,,sasjeli~
miuRebeli iyo socialistur sisxlis samarTalSi. am periodis
literaturaSi batonobda iseTi pozicia, rom sasjeli ucxoa
sabWoTa sisxlis samarTlis ideebisa.40 1924 wlis mokavSire
respublikebis sisxlis samarTlis kodeqsebidan saerTod iyo
amoRebuli ,,sasjeli~ da mis nacvlad gvxvdeba ,,socialuri dacvis
RonisZieba.~ saqarTvelos sisxlis samarTlis kanonmdebloba
iTvaliswinebs sasjels. sasjeli aucileblad moiTxovs brals,
xolo socialuri dacvis RonisZieba SeiZleba gamoyenebul iqnes
im piris mimarT, romlis mier Cadenili qmedeba brals
gamoricxavs.

sasjelis definicia Camoayaliba 1996 wlis ruseTis
federaciis sisxlis samarTlis kodeqsma. amave kodeqsis 43-e
muxlSi miTiTebulia: ,,sasjeli aris saxelmwifoebrivi iZulebis
RonisZieba, romelsac niSnavs sasamarTlo danaSaulis Camdeni
piris mimarT, romelic cnobilia braleulad danaSaulis CadenaSi
da mTavrdeba imiT, rom am pirs ezRudeba uflebebi da
Tavisuflebebi sisxlis samarTlis kodeqsis mixedviT.41

sasjelis cnebas ar iZleva germaniis sisxlis samarTlis
kanonmdeblobac. sasjeli ganmartebulia germaniis sisxlis
samarTlis TeoriaSi.

groTiusis (1583-1645) cnobili definiciis mixedviT,
sasjeli aris misasvleli ukeTurebasTan, Surisgeba ukeTurebisa.42

Jan pradeli miuTiTebs, rom sasjeli aris gansazRvruli
sazogadoebrivi wyobis xelyofis damsjeli fizikuri da
moraluri zemoqmedeba da warmoadgens danaSaulis Semsruleblis
qcevis gakicxvas.43

sasjelis niSnebis ganxilvisas gakicxvis mniSvnelobaze
saubrobs prof. o. gamyreliZec. igi wers: ,,sasjeli aris
mosamarTlis mier damnaSavis gakicxva, romelic misi (damnaSavis)
uflebebis mizanmimarTuli SezRudvis safuZvelia. gakicxva,
sayveduri, ese igi damnaSavis qcevis uaryofiTi Sefaseba sasjelis

39 ix. И. С. Ной, Вопросы теории наказания в советском уголовном праве, 1962, с. 10.
40 Там, Же, с. 12.
41 ix. Курс уголовного права том 2, Общая часть, учение о наказании, Москва, 2002,  с. 1.
42 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, München, 2006, S. 1.
43 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis
Targmani frangulidan), 1999, gv. 417.
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aucilebeli niSania. damnaSavis dasja misi qcevis gakicxvaa.~44

vfiqrob, rom zemoaRniSnuli mosazreba yuradsaRebi da
gasaziarebelia, vinaidan sasjeli Tavis TavSi moicavs gakicxvis
(dasja) elementebs. rodesac mosamarTle gamoitans gamamtyunebel
ganaCens da pirs dauniSnavs sasjels, amiT igi axdens danaSaulis
Camdeni piris gakicxvas.

maieris mosazrebiT, sasjeli Seicavs damnaSavisaTvis
iZulebiT dakisrebul borotebas, aseve iwvevs nasamarTlobas da
sajaro socialur eTikur dagmobas Cadenil braleul qmedebaze.45

sasjeli warmoadgens sisxlis samarTlis mniSvnelovan
nawils. igi aris saxelmwifos yvelaze  mkacri da mWreli iaraRi
danaSaulis winaaRmdeg brZolaSi. sasjeli aris bralze
damokidebuli sanqcia.46

sasjeli borotebaa, SurisZiebaa, romelic gamoixateba
samarTlebrivi normis darRveviT gamowveuli zianis iZulebiT
anazRaurebaSi.47

sasjeli aris saxelmwifos reaqcia danaSaulze borotebis
dakisrebis meSveobiT.48

rogorc vxedavT, sasjelis sxvadasxvagvari ganmarteba
arsebobs. franc listis mosazrebiT sasjeli aris orad gaWrili
xmali: ,,samarTlebrivi sikeTis dacva samarTlebrivi sikeTis
dazianebis meSveobiT~.49

erT-erTi avtori iohanes biuleri miuTiTebs, rom sasjeli
aris Zaladoba (kargi Zaladoba), romelic unda iyos swori,
gamarTlebuli da legitimuri.50

sasjelis daxasiaTebisas sam aspeqtze unda gamaxvildes
yuradReba:

- samarTliani dabalanseba Cadenili qmedebisaTvis
(samagieros mizRva).

- prevenciuli saSualeba potenciuri damnaSavis daSinebiT
(generaluri prevencia).

saSualeba damnaSavis gamosasworeblad (specialuri
prevencia).51 aRniSnuli sakiTxebi detalurad ganxiluli iqneba
sasjelis Teoriebis daxasiaTebisas.

sisxlissamarTlebriv sasjels gaaCnia Tavisi specifikuri
niSnebi, romlebic ganasxvaveben mas saxelmwifo iZulebis sxva
RonisZiebebisagan. ganvixiloT TiToeuli maTgani cal-calke.

44 ix. o. gamyreliZe, sisxlissamarTlebrivi sasjelis cneba, germanul-qarTuli

sisxlis samarTlis Jurnali – www.dgstz.de, gv. 7.
45 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 15.
46 ix. J. Baumann, U. Weber, W. Mitsch, Strafrecht, Allgemeiner Teil, Bielefeld, 1995, S. 704.
47 ix. Norbert Hoerster, Muss Strafe sein? Positionen der Philosophie, München, 2012, S. 14.
48 ix. D. Kazushige, Wozu bestrafen wir Straftäter? Staat, Strafe und ich, 2011,  S. 21.
49 ix. M. Baurmann, Strafe im Rechtsstaat, München, 1990, S. 112.
50 ix. J. Bühler, Strafe, Recht auf Gewalt, Schweiz, 2007, S. 11.
51 ix. W. Gropp, Strafrecht, Allgemeiner Teil, Springer-Verlag, Berlin Heidelberg, 2001, S. 32.
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$2. sasjeli, rogorc saxelmwifo iZulebis
gansakuTrebuli RonisZieba

sasjeli – es saxelmwifo iZulebis RonisZiebaa; ufleba –
dasajo pirovneba, romelsac  brali miuZRvis danaSaulis CadenaSi
– aqvs mxolod saxelmwifos. sasjelis iZulebiToba niSnavs
sisxlissamarTlebrivi urTierTobis yvela monawilis
valdebulebas, romelic danaSaulis CadenisTanave warmoiSoba,
raTa Sesruldes sasamarTlos ganaCeni. am samarTalurTierTobaSi,
xelSekrulebis mixedviT, mxared samarTaldamcavi organoebis
saxiT gamodis saxelmwifo, xolo meore mxared – piri, romelmac
danaSauli Caidina, xolo valdebuleba am pirisa – Seasrulos,
miiRos ganaCeni, warmoiSoba imis Semdeg, rac is cnobili iqneba
damnaSaved sasamarTlos mier da daeniSneba sasjeli.52 amasTan,
unda aRiniSnos, rom sisxlissamarTlebrivi urTierTobis
dawyebasTan dakavSirebiT arsebobs prof. g. naWyebias
gansxvavebuli mosazreba, romlis Tanaxmadac,
sisxlissamarTlebrivi urTierToba iwyeba danaSaulis Cadenamde
da ara danaSaulis Cadenis Semdeg. aRniSnuli sakiTxi ganxiluli
iqneba zogadi prevenciis daxasiaTebisas.

prof. g. tyeSeliaZe miuTiTebs, rom sasjeli warmoadgens
iZulebiT RonisZiebas. swored amiT gamoixateba nebismieri
sisxlissamarTlebrivi sasjelis specifika. aseTi iZulebiTi
RonisZieba niSnavs msjavrdebuli damnaSavis piradi, SromiTi da
qonebrivi uflebebis aRkveTas an SezRudvas. rasakvirvelia, es
iwvevs msjavrdebulis fizikur da fsiqikur gancdebs.
sawinaaRmdegos mtkiceba marTlac TvalTmaqcoba iqneboda da
sasjels mis specifikurobas Camoacilebda.53

sasjelis daweseba saxelmwifos gansakuTrebul uflebas
warmoadgens. sasjeli aris ra iZulebiTi RonisZieba, iniSneba
saxelmwifos saxeliT da mxolod sasamarTlos ganaCeniT. kanonier
ZalaSi Sesuli ganaCeni savaldebuloa saqarTvelos mTels
teritoriaze saxelmwifo da sazogadoebrivi dawesebulebebisa,
sawarmoebisa da organizaciebisaTvis, Tanamdebobis pirebisa da
moqalaqeebisaTvis.54

sasjeli aris saxelmwifo iZulebis gansakuTrebuli
RonisZieba. gansakuTrebulia imitom, rom saxelmwifo iZulebis
sxva RonisZiebebisagan (administraciuli saxdeli, disciplinuri
saxdeli da a.S) gansxvavebiT sasjeli yvelaze mkacri iZulebiTi
RonisZiebaa.

z. goTua miuTiTebs, rom ,,sasjeli aris saxelmwifo
iZulebis RonisZieba, amasTan, saxelmwifo iZulebis RonisZiebaTa

52 ix. z. mJavanaZe, o. mindaZe, sisxlis samarTali, zogadi nawili, quTaisi,
2005, gv. 292-293.

53 ix. g. tyeSeliaZe, sasjelis miznebis sakanonmdeblo gansazRvrebis Sesaxeb,
sergo jorbenaZe – 70, saiubileo krebuli, Tbilisi, 1996, gv. 408.

54 ix. k. kvirkvelia, sisxlis samarTali, zogadi nawili, Tbilisi, 2004, gv. 275.
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nebismier sxva formas Soris yvelaze mkacri da mZime, romelic
gamoiyeneba mxolod danaSaulis Camdeni piris mimarT.55

prof. i. dvaliZis mosazrebiT sasjeli, rogorc socialuri
kontrolis meqanizmi, saxelmwifo iZulebis yvelaze mkacri
RonisZiebaa, amitom konkretuli qmedebisTvis sasjelis
dawesebisas kanonmdebelma gansakuTrebuli yuradReba unda
miaqcios sasjelis gamoyenebis aucileblobas, efeqturobas,
proporciulobasa da ekonomikurobas.56

prof. b. utevskis azriT dasja aris iZuleba. am mosazrebas
ar eTanxmeba b. nikiforovi. igi wers, rom yvela iZuleba ar
SeiZleba mivakuTvnoT dasjas.Ddasja aris tanjvis miyeneba. nois
azriT nikiforovi, romelic miiCnevs, rom yvela iZuleba ar
SeiZleba mivakuTvnoT dasjas, vTvli arasworad, vinaidan dasja
gulisxmobs iZulebas.57 mimaCnia, rom sasjeli, romelic dasjis
elementebs Seicavs, yovelTvis iZulebas gulisxmobs, vinaidan
sasjeli aris iZulebiTi RonisZieba, misi Sinaarsi moicavs
iZulebas. amasTan, sasjelis mizani ar aris tanjvis miyeneba.

imisaTvis, rom davasabuToT sasjelis iZulebiTi xasiaTi,
saWiroa mokled mimovixiloT pirdapiri ganzraxvisa da sasjelis
logikuri kavSiris fsiqologiuri dasabuTebis problema.

am sakiTxze friad sainteresod msjelobs prof. guram
naWyebia. (unda aRiniSnos, rom, avtors mxedvelobaSi hqonda
sabWouri sisxlis samarTlis kodeqsis me-9 muxli). igi wers, _
pirdapiri ganzraxvis tradiciuli cneba iZulebas gamoricxavs,
xolo sasjeli ki piriqiT, iZulebis gareSe SeuZlebelia. Tu
marTlac es asea, maSin pirdapiri ganzraxva da sasjeli
fsiqologiurad gamoricxaven erTmaneTs. ris gamoc maT Soris
logikuri kavSiris dasabuTeba SeuZlebelia. avtori miiCnevs, rom
Segneba pirdapiri ganzraxvis inteleqtualuri niSania, xolo gana
inteleqts SeuZlia arasasurveli Sedegi sasurvelad aqcios?
samwuxarod, TiTqmis gabatonebulia debuleba, romlis Tanaxmad
sazogadoebrivad (dRes marTlsawinaaRmdego) Sedegebis dadgomis
Segneba amave dros maT sasurvelobazec metyvelebs.58 es ki sxva
araferia, Tu ara inteleqtze nebis dayvana, aseve jerarsis arsze
dayvana, rasac adgili hqonda hegelis filosofiaSi. am sakiTxs
ufro detalurad SemdgomSi SevexebiT.

prof. guram naWyebias azriT, sasjeli fsiqologiurad
ganicdeba, rogorc iZuleba, amitom sasjeli fsiqologiurad ar
ukavSirdeba pirdapiri ganzraxvis tradiciul cnebas (avtors
mxedvelobaSi aqvs sabWoTa sisxlis samarTlis kodeqsi). imisaTvis,
rom aRniSnul cnebebs Soris fsiqologiuri kavSiri damyardes,

55 ix. z. goTua, sisxlis samarTali, zogadi nawili, sasjeli, Tbilisi, 2001,
gv. 6.

56 ix. i. dvaliZe, sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis
sxva sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, gv. 12-13.

57 ix. И. С. Ной, Вопросы теории наказания в советском уголовном праве, 1962, с. 24.
58 ix. g. naWyebia, pirdapiri ganzraxvisa da sasjelis logikuri kavSiris

fsiqologiuri dasabuTebis problema, saxelmwifo da samarTali, 1990,
#10, gv. 21.
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rCeba erTi gamosavali: pirdapiri ganzraxvis cneba ise unda aigos,
rom fsiqologiurad iZulebas ar gamoricxavdes.

logikurad msjelobs avtori, rodesac miuTiTebs, rom
pirdapiri ganzraxva fsiqologiurad iZulebas SeiZleba ar
gamoricxavdes. amis sailustraciod SeiZleba moviyvanoT aseTi
magaliTi. a-m sadazRvevo kompaniisgan Tanxis miRebis mizniT
aafeTqa sakuTari saxli. man icis, rom saxlis meore sarTulze
imyofeba avadmyofi moxuci. a-s ar surs moxucis sikvdili, Tumca
garduvalad miiCnevs, rom saxlis afeTqebis Sedegad moxuci
daiRupeba. miuxedavad imisa, rom a-s ar surs avadmyofis sikvdili,
igi mainc moqmedebs pirdapiri ganzraxviT. saqarTvelos sisxlis
samarTlis kodeqsis me-9 muxlis me-2 nawilis Tanaxmad, qmedeba
pirdapiri ganzraxviTaa Cadenili ara mxolod im SemTxvevaSi,
rodesac pirs surs Sedegi, aramed im SemTxvevaSic, roca ar surs
Sedegi, magram iTvaliswinebs Sedegis dadgomis gardauvalobas.
aqedan gamomdinareobs is daskvna, rom garkveul SemTxvevebSi
adamiani SeiZleba ar iyos absoluturad Tavisufali. am
magaliTidan is daskvna gamomdinareobs, rom pirdapiri ganzraxva
ar gamoricxavs iZulebas. amdenad, pirdapiri ganzraxvisa da
sasjelis fsiqologiur-logikuri dasabuTeba savsebiT
SesaZlebelia.

dReis mdgomareobiT es problema moxsnilia sakanonmdeblo
gziT. saqarTvelos moqmedi sisxlis samarTlis kodeqsis me-9
muxlis meore nawilSi gamoxatulia inteleqtisa da nebis
Tanafardoba. Cvens mier zemoT moyvanili magaliTidan Cans, rom am
SemTxvevaSi nebis iZuleba savsebiT SesaZlebelia.

$3. sasjelis individualuri, piradi xasiaTi

sisxlissamarTlebrivi sasjeli gamoiyeneba mxolod
sisxlis samarTlis kodeqsiT gaTvaliswinebuli qmedebis
CadenisaTvis. sasjeli warmoadgens danaSaulis iuridiul Sedegs.
arcerTi sxva samarTaldarRvevisaTvis ar iniSneba sasjeli,
sasjeli iniSneba mxolod danaSaulis CadenisaTvis.

sisxlissamarTlebrivi sasjeli gamoiyeneba mxolod
danaSaulis Camdeni piris mimarT. e.i. sasjels aqvs mkacrad
gansazRvruli individualuri, piradi xasiaTi. Yyovelma pirma,
romelmac Caidina sisxlis samarTlis kodeqsiT gaTvaliswinebuli
marTlsawinaaRmdego da braleuli qmedeba, anu danaSauli, pasuxi
unda agos piradad ara mis magivrad sxva pirma. aRniSnul sakiTxze
marTebulad msjelobs prof. o. gamyreliZe. igi wers: ,,Tu
sasjelis arss gamoxatavs gakicxva warsulSi Cadenili
konkretuli qmedebisaTvis, cxadia, es gakicxva unda Seexos
swored imas, vinc igi daimsaxura da ar SeiZleba gavrceldes
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sxvaze, vinc is ar daimsaxura.~59 amasTan, unda aRiniSnos, rom 2016
wlis 1 ianvramde moqmedi sisxlis samarTlis kodeqsis 42-e muxlis
me-51 nawilis Tanaxmad, Tu msjavrdebuli arasrulwlovani da
gadaxdisuunaroa, sasamarTlo misTvis dakisrebuli jarimis
gadaxdas akisrebs mSobels, meurves an mzrunvels. vfiqrob,
aRniSnuli norma ewinaaRmdegeboda piradi pasuxismgeblobis
princips. jarima aris sasjeli da igi unda daeniSnos mxolod
imas, vinc uSualod danaSauli Caidina. aRniSnuli problema dadga
saqarTvelos sakonstitucio sasamarTlos winaSe.

2011 wlis 11 ivliss saqarTvelos
sakonstitucio sasamarTlom miiRo gadawyvetileba saqmeze
,,saqarTvelos saxalxo damcveli saqarTvelos parlamentis
winaaRmdeg“. davis sagans warmoadgenda saqarTvelos sisxlis
samarTlis kodeqsis 42-e muxlis 51¹ nawilis konstituciurobis
sakiTxi saqarTvelos konstituciis 39-e muxlTan, me-40 muxlis
pirvel punqtTan da 42-e muxlis me-5 punqtis pirvel
winadadebasTan mimarTebiT.

sakonstitucio sasamarTlom miiCnia, rom saqarTvelos
sisxlis samarTlis kodeqsis 42-e muxlis 5¹¹ nawilis safuZvelze
gadaxdisuunaro arasrulwlovani msjavrdebulisaTvis
dakisrebuli jarimis mSoblisTvis, meurvisTvis an
mzrunvelisTvis gadaxdis dakisreba, ver iqneba ganxiluli
maTTvis sisxlissamarTlebrivi pasuxismgeblobis dakisrebad da,
Sesabamisad, sadavo normiT ar irRveva piradi pasuxismgeblobis
principi. Sesabamisad, konstituciuri sarCeli ar daakmayofila.60

miuxedavad sakonstitucio sasamarTlos amgvari
gadawyvetilebisa, vfiqrob saqarTvelos sisxlis samarTlis
kodeqsis 42-e muxlis me-51 nawili winaaRmdegobaSi modioda
sisxlis samarTlis iseT principTan, rogoricaa piradi
pasuxismgeblobis principi. amasTan, unda aRiniSnos, rom amgvari
Canaweri aRar gvxvdeba arasrulwlovanTa marTlmsajulebis
kodeqsSi. amave kodeqsis 68-e muxlis pirveli nawilis Sesabamisad,
arasrulwlovans jarima SeiZleba daeniSnos mxolod im
SemTxvevaSi, Tu mas aqvs damoukidebeli Semosavali kanonieri
saqmianobidan.61 imis gaTvaliswinebiT, rom aRniSnuli problema
gadaWrilia sakanonmdeblo doneze (zemoaRniSnuli sadavo norma
gauqmebulia), mis ufro detalurad ganxilvas aRar SevudgebiT.

59 ix. o. gamyreliZe, sisxlis samarTlis problemebi, tomi III, Tbilisi,
2013, gv. 46.

60 ix. saqarTvelos sakonstitucio sasamarTlos 2011 wlis 11 ivlisis
#3/2/416 gadawyvetileba.

61 ix. arasrulwlovanTa marTlmsajulebis kodeqsi, 2015.
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$4. sasjelis daniSvna sasamarTlos mier da misi
sajaro-samarTlebrivi xasiaTi

sisxlissamarTlebrivi sasjeli iniSneba saxelmwifos
saxeliT, mxolod sasamarTlos ganaCeniT. e.i. mxolod
sasamarTlos uflebamosilebaa pirisaTvis sasjelis daniSvna. arc
erT sxva organosa, Tu Tanamdebobis pirs ara aqvs ufleba
gamoiyenos sasjeli, garda sasamarTlosi. mxolod sasamarTlo
aris uflebamosili gamoitanos kanonieri, samarTliani da
dasabuTebuli ganaCeni. saqarTvelos sisxlis samarTlis
saproceso kodeqsis me-6 muxlis me-2 nawilis Tanaxmad, piris
damnaSaved cnoba da misTvis sasjelis Sefardeba mxolod
sasamarTlos uflebamosilebaa.

sasjeli warmoadgens danaSaulis iuridiul Sedegs.
nebismieri sxva samarTaldarRveva (administraciuli,
disciplinuri da a.S) verc erT SemTxvevaSi ver gamoiwvevs
sisxlissamarTlebrivi sasjelis gamoyenebas.62

rodesac sasamarTlo damnaSaves sasjels uniSnavs, igi
gamoxatavs danaSaulebrivi qcevis uaryofiT Sefasebas
saxelmwifos saxeliT.63

ganaCeni, romelic Sesulia kanonier ZalaSi, warmoadgens
sayovelTaos da eqvemdebareba aRsrulebas mTeli saxelmwifos
teritoriaze. sasamarTlos ganaCeni gamoaqvs saxelmwifos
saxeliT. sasamarTlos ganaCeni, miuxedavad imisa, sasamarTlo
procesi daxurulad Catarda, Tu Riad, yvela SemTxvevaSi unda
gamocxaddes sajarod. amrigad, sasjels axasiaTebs
sajaro_samarTlebrivi xasiaTi. aRniSnulze pirdapir miuTiTebs
saqarTvelos sisxlis samarTlis saproceso kanonmdebloba.
saqarTvelos sisxlis samarTlis saproceso kodeqsis me-10 muxlis
me-2 nawilis Tanaxmad, sasamarTlos mier miRebuli yvela
gadawyvetileba cxaddeba sajarod.

evropuli konvenciis mixedviT sasamarTlo gadawyvetileba
yovelTvis unda gamocxaddes sajarod. ZiriTadi midgomis
gamoyenebis miuxedavad, sasamarTlom daadgina konvenciis darRveva
avstriis winaaRmdeg ganxilul saqmeebSi, vinaidan gadawyvetileba
xelmisawvdomi iyo mxolod legitimuri interesis mqone
pirebisTvis da sasamarTlos diskreciis safuZvelze. adamianis
uflebaTa komitets mouwia iseTi saqmis ganxilva, sadac TviT
gansasjels ar miuRia gadawyvetilebis werilobiTi asli.
komitetis gadawyvetilebiT darRveuli iqna saerTaSoriso paqti,
vinaidan gadawyvetileba ar gamxdara sajaro.64

sisxlis samarTlis TeoriaSi sasjelis erT-erT niSnad
miCneulia, agreTve saxelmwifos mier damnaSavisa da mis mier

62 ix. z. goTua, sisxlis samarTali, zogadi nawili, sasjeli, Tbilisi,
2001, gv. 6.

63 ix. saqarTvelos ssr sisxlis samarTlis kodeqsis komentarebi
(nawili pirveli), gamomcemloba ,,sabWoTa saqarTvelo~, Tbilisi, 1976, gv. 155.

64 ix. S. treqseli, adamianis uflebebi sisxlis samarTlis procesSi, Tbilisi,
2009, gv. 162-163.
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Cadenili qmedebis uaryofiTi moralur-politikuri Sefaseba.65

sasjeli warmoadgens danaSaulis Camdeni piris saxelmwifo
gakicxvas.

sisxlissamarTlebriv literaturaSi sasjelis mravalgvari
ganmarteba arsebobs. germaneli profesori helmuT frisTeri
sasjelis sajaro-samarTlebrivi bunebis ganxilvisas, miuTiTebs,
rom sasjeli es aris sazogadoebis reaqcia sajaro interesis
darRvevaze da moqmedebis Zalas iZens maSin, rodesac danaSaulis
CadeniT xdeba samarTlebrivi normis darRveva.66

$5. msjavrdebulisaTvis uflebebisa da Tavisuflebebis
SezRudva da CamorTmeva

sisxlissamarTlebrivi sasjeli, Tavisi SinaarsiT,
warmoadgens msjavrdebulis dasjas, rasac aucileblad Tan sdevs
misTvis garkveuli uflebebisa da Tavisuflebebis saerTod
CamorTmeva an SezRudva (romlis moculobac, Cadenili
danaSaulis simZimisa da damnaSavis pirovnebis gaTvaliswinebiT,
daniSnuli sasjelis saxiTa da xangrZlivobiT ganisazRvreba).
swored dasja, rogorc aucilebeli elementi sasjelis
Sinaarsisa, ganasxvavebs mas sisxlissamarTlebrivi zemoqmedebis
sxva RonisZiebebisagan.67

sasjeli, damnaSavis zneobriv gakicxvasTan erTad, misTvis
erTgvari tanjvis miyenebas, misi piradi da qonebrivi uflebis
garkveul SezRudvasac gulisxmobs (magaliTad, piradi
Tavisuflebis aRkveTa, sacxovrebeli adgilis Tavisuflad arCevis
SezRudva, garkveuli Tanamdebobis dakavebis an saqmianobis
uflebis CamorTmeva).68

saqarTvelos sisxlis samarTlis kodeqsis 50-e muxlis
pirveli nawilis Tanaxmad, vadiani Tavisuflebis aRkveTa niSnavs
msjavrdebulis sazogadoebisagan izolacias da kanoniT
gansazRvrul Tavisuflebis aRkveTis dawesebulebaSi moTavsebas.
amdenad, sasamarTlos mier sasjelis saxiT Tavisuflebis
aRkveTis daniSvnis SemTxvevaSi, msjavrdebuls SezRuduli aqvs
Tavisuflad gadaadgilebis ufleba.

saqarTvelos sisxlis samarTlis kodeqsiT
gaTvaliswinebulia sasjelis iseTi saxe, rogoricaa Tanamdebobis

65 ix. b. furcxvaniZe, sabWoTa sisxlis samarTali, zogadi nawili, Tbilisi,
1971, gv. 214.

66 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, Munchen, 2006, S. 1.
67 ix. z. goTua, sisxlis samarTali, zogadi nawili, sasjeli, Tbilisi, 2001,

gv. 7.
68 ix. saqarTvelos ssr sisxlis samarTlis kodeqsis komentarebi

(nawili pirveli), gamomcemloba ,,sabWoTa saqarTvelo~, Tbilisi, 1976,
gv. 153-154.
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dakavebis an saqmianobis uflebis CamorTmeva. saqarTvelos
sisxlis samarTlis kodeqsis 43-e muxlis pirveli nawilis
Tanaxmad, Tanamdebobis dakavebis an saqmianobis uflebis
CamorTmeva niSnavs imas, rom msjavrdebuls ekrZaleba ekavos
daniSvniTi Tanamdeboba saxelmwifo samsaxurSi an adgilobrivi
TviTmmarTvelobis organoebSi anda eweodes profesiul an
sxvagvar saqmianobas.

magaliTad, saqarTvelos sisxlis samarTlis kodeqsis 130-e
muxlis me-2 nawiliT gaTvaliswinebulia sisxlissamarTlebrivi
pasuxismgebloba avadmyofis gansacdelSi mitovebisTvis, ramac
gamoiwvia avadmyofis janmrTelobis mZime dazianeba an sicocxlis
mospoba. aRniSnuli qmedebisaTvis sasjelis saxed Tavisuflebis
aRkveTasTan erTad gaTvaliswinebulia Tanamdebobis dakavebis an
saqmianobis uflebis CamorTmeva. aRniSnuli danaSaulis Cadenis
SemTxvevaSi sasamarTlo valdebulia msjavrdebuls CamoarTvas
Tanamdebobis dakavebis da saqmianobis ufleba.

saqarTvelos sisxlis samarTlis kodeqsis 46-e muxlis
mesame nawilis Tanaxmad, sasamarTlos mier sasjelis saxiT
samxedro piris samsaxurebrivi SezRudvis daniSvnis SemTxvevaSi
sasjelis moxdis dros ar SeiZleba msjavrdebulis dawinaureba
Tanamdebobaze, misTvis samxedro wodebis momateba.

,,narkotikuli danaSaulis winaaRmdeg brZolis Sesaxeb~
saqarTvelos kanoniT gaTvaliswinebulia narkotikuli danaSaulis
Camdeni pirisaTvis (narkotikuli saSualebis momxmarebeli,
narkotikuli saqmianobis xelSemwyobi, narkotikuli saSualebis
gamsaRebeli da a.S) garkveuli uflebebisa da saqmianobis
CamorTmeva sasamarTlos gamamtyunebeli ganaCenis safuZvelze.
magaliTad, satransporto saSualebis marTvis ufleba, saeqimo
saqmianobis ufleba, saadvokato saqmianobis ufleba, pedagogiuri
saqmianobis ufleba, iaraRis tarebis ufleba da a.S. ismis kiTxva,
xom araa es SezRudvebi saqarTvelos sisxlis samarTlis
kodeqsiT gaTvaliswinebuli Tanamdebobis dakavebis an saqmianobis
uflebis CamorTmevis, rogorc sasjelis erT-erTi saxis kerZo
SemTxvevebi? saqarTvelos sisxlis samarTlis kodeqsis 43-e muxli
Tanamdebobis dakavebis uflebis CamorTmevasTan erTad saubrobs
saqmianobis uflebis CamorTmevaze (profesiuli an sxvagvari
saqmianoba). amdenad, ,,narkotikuli danaSaulis winaaRmdeg
brZolis Sesaxeb~ saqarTvelos kanoniT gaTvaliswinebuli
SezRudvebi (mag. satransporto saSualebis marTvis ufleba,
saeqimo saqmianobis ufleba, saadvokato saqmianobis ufleba)
SeiZleba moviazroT sisxlis samarTlis kodeqsis 43-e muxlis
(saqmianobis uflebis CamorTmeva) kerZo SemTxvevad. Tumca,
,,narkotikuli danaSaulis winaaRmdeg brZolis Sesaxeb~
saqarTvelos kanoniT gaTvaliswinebulia SezRudvis iseTi saxe,
rogoricaa pasiuri saarCevno ufleba, romelic ar SeiZleba
moviazroT saqmianobis uflebis CamorTmevaSi (ssk-is 43-e muxli).
amdenad, miuxedavad saqarTvelos sisxlis samarTlis kodeqsiT
gaTvaliswinebuli sasjelis zogierTi saxisa (mag. Tanamdebobis
dakavebis an saqmianobis uflebis CamorTmeva) da zemoTCamoTvlili
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uflebebisa da saqmianobis CamorTmevis msgavsebisa, unda
aRiniSnos, rom aRniSnuli uflebebisa da saqmianobis CamorTmeva
ar warmoadgens sasjels, vinaidan igi ar aris gaTvaliswinebuli
saqarTvelos sisxlis samarTlis kodeqsis me-40 muxlSi (sasjelTa
sistema), sadac amomwuravad aris CamoTvlili sasjelis saxeebi.
amasTan, saqarTvelos sisxlis samarTlis kodeqsis pirveli
muxlis pirveli nawilis Tanaxmad, saqarTvelos sisxlis
samarTlis kodeqsi adgens sisxlissamarTlebrivi
pasuxismgeblobis safuZvels, gansazRvravs, Tu romeli qmedebaa
danaSaulebrivi, da awesebs Sesabamis sasjels an sxva saxis
sisxlissamarTlebriv RonisZiebas. aRniSnulidan gamomdinare,
nebismieri sisxlissamarTlebrivi RonisZieba gaTvaliswinebuli
unda iyos saqarTvelos sisxlis samarTlis kodeqsiT da ara sxva
kanoniT. Sesabamisad, mimaCnia, rom ,,narkotikuli danaSaulis
winaaRmdeg brZolis Sesaxeb~ saqarTvelos kanoniT
gaTvaliswinebuli SezRudvebi (satransporto saSualebis marTvis
uflebis, saeqimo saqmianobis uflebis, saadvokato saqmianobis
uflebis CamorTmeva da a.S) ewinaaRmdegeba, rogorc sisxlis
samarTlis kodeqsis me-40 muxls, sadac amomwuravad aris
CamoTvlili sasjelTa saxeebi, aseve, sisxlis samarTlis kodeqsis
pirveli muxlis pirvel nawils, romelic miuTiTebs, rom
nebismier sisxlissamarTlebriv RonisZiebas awesebs sisxlis
samarTlis kodeqsi.

amasTan unda aRiniSnos, rom narkotikuli danaSaulis
Camdeni pirebis mimarT sasjelis daniSvnisas, ,,narkotikuli
danaSaulis winaaRmdeg brZolis Sesaxeb~ saqarTvelos kanoniT
gaTvaliswinebuli uflebebisa da saqmianobis CamorTmeva
savaldebuloa.

saqarTvelos konstituciis 28-e muxlis me-2 nawilis
Tanaxmad, arCevnebsa da referendumSi monawileobis ufleba ara
aqvs moqalaqes, romelic sasamarTlos ganaCeniT imyofeba
sasjelis aRsrulebis dawesebulebaSi, garda im pirisa, romelmac
Caidina naklebad mZime danaSauli. amdenad, mZime da gansakuTrebiT
mZime danaSaulisaTvis msjavrdebul pirebs ufleba ara aqvT
miiRon monawileoba arCevnebSi.

aRniSnulidan gamomdinare, sasjeli iwvevs
msjavrdebulisaTvis garkveuli uflebebisa da saqmianobis
CamorTmevas an SezRudvas.



31

$6. nasamarTloba, rogorc sasjelis niSani

sisxlissamarTlebrivi sasjeli saxelmwifo iZulebis sxva
RonisZiebebisagan gansxvavebiT iwvevs nasamarTlobas.
nasamarTloba aris Cadenili danaSaulisaTvis sasjelis moxdis
gansakuTrebuli samarTlebrivi Sedegi.

saqarTvelos sisxlis samarTlis kodeqsis 79-e muxlis
pirveli nawilis Tanaxmad, msjavrdebuli nasamarTlevad iTvleba
gamamtyunebeli ganaCenis kanonier ZalaSi Sesvlis dRidan
nasamarTlobis gaqarwylebis an moxsnis momentamde. nasamarTloba
mxedvelobaSi miiReba sisxlissamarTlebrivi pasuxismgeblobis,
danaSaulis kvalifikaciisa da sisxlissamarTlebrivi
zemoqmedebis RonisZiebis sakiTxis gadawyvetisas.

nasamarTloba zogjer iwvevs SezRudvas, sajaro samsaxuris
dawyebasTan dakavSirebiT. magaliTad policiis Sesaxeb
saqarTvelos kanonis 38-e muxlis ,,a~ punqtis Tanaxmad, policiaSi
samuSaod ar miiReba ganzraxi danaSaulisaTvis nasamarTlevi piri.
aseve sajaro samsaxuris Sesaxeb saqarTvelos kanonis me-17 muxlis
,,a~ punqtis Tanaxmad, sajaro samsaxurSi ar miiReba piri, Tu igi
nasamarTlevia ganzrax Cadenili danaSaulisaTvis da moxsnili
ara aqvs nasamarTloba.

nasamarTlobis gaqarwyleba xdeba kanoniT dadgenil
vadebSi, romelic damokidebulia konkretuli sasjelis saxesa da
zomaze, xolo nasamarTlobis moxsna xdeba sasamarTlos mier
nasamarTlobis gaqarwylebis vadis gasvlamde.

saqarTvelos sisxlis samarTlis kodeqsis 79-e muxlis me-6
nawilis Tanaxmad, gaqarwylebuli an moxsnili nasamarTloba
mxedvelobaSi ar miiReba sisxlissamarTlebrivi pasuxismgeblobis,
danaSaulis kvalifikaciisa da sisxlissamarTlebrivi
zemoqmedebis RonisZiebis sakiTxis gadawyvetisas.

prof. i. dvaliZis mosazrebiT diferencirebuli midgomaa
saWiro pirovnebis nasamarTlobisadmi. igi wers: ,,magaliTad,
TaRliTobisTvis nasamarTlevi, kvlav TaRliTobas axorcielebs.
amgvar situaciaSi sasjelis gamkacrebis sruli safuZveli
arsebobs.~69 mimaCnia, rom aRniSnuli mosazreba ar aris swori.
kerZod, Tu TaRliTobisTvis nasamarTlevma (nasamarTloba
moxsnili an gaqarwylebuli ar hqonda) pirma kvlav Caidina
TaRliToba, qmedeba dakvalificirdeba araerTgzis TaRliTobad,
xolo Tu winaT Cadenili TaRliTobisTvis mas nasamarTloba
moexsna an gauqarwylda, dauSvebelia sasjelis daniSvnisas
nasamarTlobis mxedvelobaSi miReba (am motiviT sasjelis
gamkacreba). Pprof. i. dvaliZe zemoaRniSnul magaliTSi moiazrebs
iseT SemTxvevas, rodesac pirs TaRliTobisTvis nasamarTloba
moxsnili an gaqarwylebuli aqvs da Semdeg Cadis analogiur
danaSauls, winaaRmdeg SemTxvevaSi qmedeba dakvalificirdeba
araerTgzis TaRliTobad, ra drosac nasamarTloba sasjelis

69 ix. i. dvaliZe, sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis
sxva sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, gv. 99.
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daniSvnis dros mxedvelobaSi ar miiReba. Tu sasjelis daniSvnisas
moxsnil an gaqarwylebul nasamarTlobas mxevdelobaSi miviRebT,
maSin dairRveva sisxlis samarTlis kodeqsis 79-e muxlis me-6
nawilis moTxovna, kerZod, gaqarwylebuli an moxsnili
nasamarTloba mxedvelobaSi ar miiReba sisxlissamarTlebrivi
pasuxismgeblobis, danaSaulis kvalifikaciisa da
sisxlissamarTlebrivi zemoqmedebis RonisZiebis sakiTxis
gadawyvetisas. amdenad, moxsnili an gaqarwylebuli nasamarTlobis
mxedvelobaSi miReba dauSvebelia, Tundac igiveobrivi danaSaulis
Cadenisas.

Cvens mier CamoTvlili sasjelis niSnebidan gamomdinare,
sabolood SeiZleba CamovayaliboT sasjelis cneba.

sasjeli aris saxelmwifo iZulebis gansakuTrebuli
RonisZieba, romelic gamoiyeneba braldebulis mimarT, danaSaulis
CadenisaTvis, sasamarTlos mier, saxelmwifos saxeliT da
dakavSirebulia danaSaulis Camdeni pirisaTvis kanoniT miniWebuli
uflebebisa da Tavisuflebebis SezRudvasTan, iwvevs
msjavrdebulSi moralur-fsiqologiur tanjvas, misi qmedebis
uaryofiT samarTlebriv Sefasebas da nasamarTlobas.

dasasruls, SeiZleba iTqvas, rom sasurveli iqneba
saqarTvelos sisxlis samarTlis kodeqsma Tavdapirvelad
ganmartos sasjelis cneba da Semdeg misi miznebi.

$7. sasjelis gamijvna saxelmwifo iZulebis sxva
RonisZiebebisagan

sisxlissamarTlebrivi sasjeli Tavisi specifikuri
SinaarsiT gansxvavdeba saxelmwifo iZulebis iseTi
RonisZiebebisagan, rogorebicaa: 1) pirobiTi msjavri; 2) dakaveba;
3) aRkveTis RonisZiebani; 4) samoqalaqo pasuxismgebloba;
5) administraciuli saxdelebi; 6) disciplinuri saxdelebi da a. S.
ganvixiloT TiToeuli maTgani cal-calke.

1) pirobiTi msjavris cnebasTan dakavSirebiT
sisxlissamarTlebriv literaturaSi gamoTqmulia sxvadasxva
mosazrebebi.

literaturaSi davaa TviT terminTan dakavSirebiT. ucxo
qveynebis iuridiuli literaturidan Targmnis SemTxvevaSi
gamoyenebulia termini ,,pirobiTi sasjeli~, sisxlis samarTlis
rogorc Zveli, ise moqmedi kodeqsi iyenebs pirobiT msjavrs. rigi
avtorebis azriT, umjobesia termini - ,,sasjelis pirobiT
gamouyenebloba~70.

70 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 392.



33

pirobiTi msjavri unda pasuxobdes im miznebs, rac mTavari
sisxlissamarTlebrivi RonisZiebis – sasjelis winaSea dasaxuli,
magram es garemoeba ar gvaZlevs imis safuZvels, rom es ori,
sruliad damoukidebeli iuridiuli bunebis mqone
sisxlissamarTlebrivi instituti erTmaneTze daviyvanoT da
identurad gamovacxadoT71.

prof. giorgi tyeSeliaZe pirobiTi msjavris instituts
sasjelis individualizaciis stadias ukavSirebs. igi wers: ,,raki
im daskvnamde mivediT, rom kanoniT gaTvaliswinebul pirobebSi
qmedebis kvalifikacia Tanabrad aucilebelia rogorc sasjelis,
ise pirobiTi msjavris daniSvnisas, maT Soris gansxvavebis
safuZvlebi unda veZeboT sasjelis individualizaciis stadiaSi~72.

pirobiTi msjavri sasjelTan erTad aris negatiuri
sisxlissamarTlebrivi pasuxismgeblobis realizaciis forma da
miekuTvneba sxva saxis sisxlissamarTlebriv RonisZiebaTa ricxvs,
romlis Sesaxebac aRniSnulia sisxlis samarTlis kodeqsis
pirvel muxlSi, anu pirobiTi msjavri es iseTi
sisxlissamarTlebrivi RonisZiebaa, romelic msjavrdebulisadmi
garkveuli negatiuri damokidebulebiT gamoirCeva, radgan icvleba
am ukanasknelis samarTlebrivi statusi da mas ekvreba damnaSavis
,,damRa~73.

zogierTi avtori miiCnevs, rom pirobiTi msjavri ganaCenis
aRsrulebis an sasjelis moxdis gansakuTrebuli saxea74.

calsaxad SeiZleba iTqvas, rom pirobiTi msjavri ar
warmoadgens sasjelis saxes, vinaidan igi ar aris
gaTvaliswinebuli sisxlis samarTlis kodeqsis me-40 muxlSi
(sasjelTa sistema), sadac amomwuravad aris CamoTvlili sasjelis
saxeebi.

Cemi azriT, sisxlissamarTlebrivi TvalsazrisiT,
pirobiTi msjavri aris sisxlissamarTlebrivi instituti,
romelic gulisxmobs msjavrdebulis mimarT sasamarTlos mier
Tavisuflebis aRkveTis saxiT daniSnuli sasjelis pirobiT
argamoyenebas, ra drosac msjavrdebuls uwesdeba gamosacdeli
vada, romlis ganmavlobaSic man ar unda Caidinos axali
danaSauli da unda Seasrulos misTvis dakisrebuli movaleoba75.

2) sisxlissamarTlebrivi sasjeli gansxvavdeba saxelmwifo
iZulebis iseTi RonisZiebisagan, rogoricaa dakaveba. a) dakaveba
aris sisxlis saproceso samarTlebrivi iZulebis saxe, romelic
gamoiyeneba danaSaulis CadenaSi braldebuli piris mimarT, xolo
sasjeli gamoiyeneba msjavrdebulis mimarT, romelsac
dadasturebuli aqvs danaSaulis Cadena. b) dakaveba SeiZleba,

71 ix. m. qaTamaZe, pirobiTi msjavris iuridiuli buneba, Jurnali samarTali,
2004, #1-2, gv. 61.

72 ix. g. tyeSeliaZe, pirobiTi msjavris zogierTi sakiTxi, Jurnali sabWoTa
samarTali, 1964, #5, gv. 19.

73 ix. m. qaTamaZe, pirobiTi msjavri, rogorc negatiuri sisxlissamarTlebrivi
pasuxismgeblobis realizaciis forma, Jurnali samarTali, 2002, #11-12, gv. 93.

74 ix. М. Шаргородский, Наказание по советскому уголовному праву, 1958, ст. 156.
75 ix. i. varZelaSvili, pirobiTi msjavris daniSvna da gauqmeba,

guram naWyebia – 75, saiubileo krebuli, Tbilisi, 2016, gv. 245-246.
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rogorc Seracxadi, ise Seuracxi pirisa. mag. Seuracxi piris
dakaveba SesaZlebelia, rodesac Seuracxi piris mier xdeba
Tavdasxma. rac Seexeba sasjels, igi gamoiyeneba mxolod
Seracxadi piris mimarT. g) dakavebis gamoyenebis ufleba aqvT
sisxlis samarTlis saproceso kodeqsis 172-e muxlSi CamoTvlil
pirebs. rac Seexeba sasjels, misi gamoyenebis ufleba aqvs mxolod
sasamarTlos.

3) sasjeli gansxvavdeba saxelmwifo iZulebis iseTi
RonisZiebebisagan, rogoricaa aRkveTis RonisZiebani.
a) sisxlissamrTlebrivi sasjeli gamoiyeneba danaSaulis Camdeni
piris mimarT, rodesac mosamarTle daadgens piris braleulobas,
rac Seexeba aRkveTis RonisZiebebs, isini gamoiyeneba braldebuli
piris mimarT, rodesac mas jer kidev dadasturebuli ara aqvs
danaSaulis Cadena. b) sasjeli aris sisxlissamarTlebrivi
instituti, xolo aRkveTis RonisZiebani ki sisxlis saproceso
samarTlebrivi iZulebis RonisZieba. g) piris mimarT SeiZleba
gamoyenebul iqnes mxolod erTi saxis aRkveTis RonisZieba. mag.
dapatimreba, girao da a. S. rac Seexeba sasjels, igi SeiZleba
dainiSnos rogorc erTi, aseve erTze meti. mag. Tavisuflebis
aRkveTa da Tanamdebobis dakavebis an saqmianobis uflebis
CamorTmeva. d) i. gabisonia wers, _ aRkveTis RonisZieba samagieros
mizRvis, dasjis raime RonisZieba ki ar aris, aramed swored
braldebulis SesaZlo (mosalodneli) damabrkolebeli,
xelisSemSleli moqmedebisa Tu umoqmedobis aRkveTis da/an
Tavidan acilebis saSualebaa (gzaa, xerxia, meTodia), iZulebiTi
xasiaTis zomaa.76 rogorc vxedavT, aRkveTis RonisZiebebi Tavisi
SinaarsiT arsebiTad gansxvavdebian sisxlissamrTlebrivi
sasjelisagan, romelic Seicavs ara marto dasjis elementebs,
aramed miznad isaxavs samarTlianobis aRdgenas, axali danaSaulis
Tavidan acilebas da ,,msjavrdebulis~ resocializacias, xolo
aRkveTis RonisZiebebi amgvar elementebs ar Seicaven.

4) sisxlissamarTlebrivi sasjeli gansxvavdeba saxelmwifo
iZulebis iseTi RonisZiebisagan, rogoricaa samoqalaqo
pasuxismgebloba. a) samoqalaqo pasuxismgeblobas iwvevs
samoqalaqosamarTlebrivi darRveva, gansxvavebiT
sisxlissamrTlebrivi sasjelisagan, romelsac iwvevs mxolod
danaSauli, e.i. sisxlis samarTlis kodeqsiT gaTvaliswinebuli
marTlsawinaaRmdego da braleuli qmedeba. b) qonebrivi zianis
anazRaureba SeiZleba moxdes nebayoflobiT, gansxvavebiT
sisxlissamrTlebrivi sasjelisagn, romelic yovelTvis iZulebiT
xasiaTs atarebs. Gg) sisxlissamrTlebrivi sasjeli gamoixateba
Tavisuflebis aRkveTasa an SezRudvaSi, gansxvavebiT
samoqalaqosamarTlebrivi pasuxismgeblobisagan. d) sasjeli
gamoiyeneba mxolod danaSaulis Camdeni piris mimarT, xolo
zianis anazRaureba SeiZleba daekisros, rogorc zianis
mimyenebels, ise sxva pirs. e) da bolos, sasjeli iwvevs iseT

76 ix. i. gabisonia, aRkveTis RonisZiebani sisxlis samarTlis procesSi,
praqtikuli saxelmZRvanelo, Tbilisi, 2003, gv. 7.
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samarTlebriv Sedegs, rogoricaa nasamarTloba, gansxvavebiTY
samoqalaqosamarTlebrivi pasuxismgeblobisagan, romelic
nasamarTlobas ar iwvevs.

5) sisxlissamarTlebrivi sasjeli gansxvavdeba saxelmwifo
iZulebis iseTi RonisZiebisagan, rogoricaa administraciuli
saxdeli. a) sisxlissamarTlebrivi sasjeli gamoiyeneba mxolod
danaSaulis Camdeni piris mimarT, xolo administraciuli saxdeli
ki administraciuli samarTaldamrRvevi piris mimarT.
b) administraciul samarTaldarRvevas mosdevs SedarebiT msubuqi
saxelmwifo iZulebis RonisZieba administraciuli saxdeli, xolo
sisxlis samarTlis danaSauls mosdevs saxelmwifo iZulebis
yvelaze mkacri RonisZieba _ sasjeli. g) sisxlis samarTlis
sasjeli gamoiyeneba mxolod sasamarTlos mier saxelmwifos
saxeliT, rac Seexeba administarciul saxdels, misi gamotana
xdeba ara saxelmwifos saxeliT da ara sasamarTlos ganaCeniT,
aramed saxelmwifo organos an Tanamdebobis piris dadgenilebiT,
an sasamarTlos dadgenilebiT. d) aris iseTi SemTxvevebic,
rodesac administraciuli samarTaldarRveva gadaizrdeba
sisxlis samarTlis danaSaulSi, administraciuli
samarTaldarRvevis ganmeorebiT Cadenis SemTxvevaSi.Mmag.
narkotikuli saSualebis pirveladi moxmarebis SemTxvevaSi dgeba
administraciuli pasuxismgebloba, xolo ganmeorebiT misi Cadenis
SemTxvevaSi ki sisxlisamarTlebrivi pasuxismgebloba.
e) sisxlissamrTlebrivi sasjeli iwvevs iseT samarTlebriv
Sedegs, rogoricaa nasamarTloba, xolo administraciuli
saxdeli ki nasamarTlobas ar iwvevs.

6) sasjeli gansxvavdeba saxelmwifo iZulebis iseTi
RonisZiebisagan, rogoricaa, disciplinuri saxdeli. a) sisxlis
samarTlis sasjeli gamoiyeneba mxolod danaSaulis Cadenis
SemTxvevaSi, xolo disciplinuri saxdeli ki mxolod
disciplinuri samarTaldarRvevisaTvis. b) disciplinuri saxdeli
gamoiyeneba mxolod muSa an mosamsaxure piris mimarT da ar yvela
moqalaqis mimarT, rac Seexeba sasjels, igi gamoiyeneba nebismieri
Seracxadi da pasuxismgeblobis asaks miRweuli pirebis mimarT.
g) sisxlis samarTlis sasjelis gamoyenebis ufleba aqvs mxolod
sasamarTlos. g. goloSvili wers, _ disciplinuri saxdelis
gamoyenebis ufleba aqvT mxolod kanoniT specialurad
uflebamosil Tanamdebobis pirebsa da organoebs, romlebic
aRWurvilni arian disciplinuri xelisuflebiT. d) SromiTi
disciplinis yoveli darRvevisaTvis SeiZleba gamoyenebuli iqnes
mxolod erTi disciplinuri sasjeli.77 gansxvavebiT
danaSaulisagan, romlis Cadenis SemTxvevaSi, SeiZleba
gamoyenebul iqnes erTi, an erTze meti sasjeli, disciplinuri
samarTaldarRvevisaTvis gamoiyeneba mxolod erTi disciplinuri
saxdeli. e) sisxlissamarTlebrivi sasjeli iwvevs nasamarTlobas,
gansxvavebiT disciplinuri saxdelisagan, romelic nasamarTlobas
ar iwvevs.

77 ix. g. goloSvili, Sromis samarTali, Tbilisi, 2000, gv. 140.
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sasjeli gansxvavdeba saxelmwifo iZulebis iseTi
RonisZiebebisagan, rogorebicaa aRmzrdelobiTi zemoqmedebis
iZulebiTi RonisZieba da samedicino xasiaTis
iZulebiTiYRonisZieba. aRniSnuli RonisZiebebi amoRebulia
saqarTvelos sisxlis samarTlis kodeqsidan. aRmzrdelobiTi
zemoqmedebis iZulebiTi RonisZieba gamoiyeneboda arasrulwlovnis
mimarT, xolo samedicino xasiaTis iZulebiTiYRonisZieba –
ZiriTadad Seuracxi piris mimarT. vinaidan, aRniSnuli
RonisZiebebi gauqmebulia, maTze detalurad aRar visaubreb.

rac Seexeba sasjelisa da ,,narkotikuli danaSaulis
winaaRmdeg brZolis Sesaxeb~ saqarTvelos kanoniT
gaTvaliswinebuli uflebebisa da Tavisuflebebis CamorTmevis
gamijvnis sakiTxs, aRniSnulze ukve visabreT, amitom masze aRar
SevCerdebi.
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Tavi IV

sasjelis Teoriebi

Teoria berZnuli warmoSobis sityvaa da niSnavs
1) moZRvrebas; 2) im ganzogadebul debulebaTa erTobliobas,
romlebic qmnian raime mecnierebas, an mis erT-erT dargs; raime
dargis zogad, ganyenebul safuZvlebs; 3) zogad ganyenebul
msjelobas, Sexedulebebs.78

sisxlis samarTlis TeoriaSi sasjelis Sesaxeb arsebobs
Semdegi Teoriebi: 1) absoluturi Teoriebi, romlebic sasjelis
ZiriTad safuZvels samagieros mizRvaSi xedaven; 2) SefardebiTi,
anu prevenciuli Teoriebi, romlebic sasjels praqtikul miznebs
usaxaven da sasjelis miznad danaSaulis winaswar acdenas
asaxeleben da 3) SemaerTebeli, anu Sereuli Teoriebi, romlebic
absoluturi da SefardebiTi Teoriebis sinTezs warmoadgenen.

$1. absoluturi Teoriebi sasjelis Sesaxeb

absoluturi Teoriebi sasjelis safuZvlad romelime
absolutur sawyiss acxadeben. Aabsoluturi Teoriebis jgufs
ekuTvnian kantisa da hegelis Teoriebi.

sisxlissamarTlebriv literaturaSi sasjelis
absoluturi Teoriis nacvlad iyeneben agreTve SurisZiebis,
samagieros mizRvis Teorias.

absoluturi Teoriis mixedviT, sasjeli mxolod
SurisZiebaa Cadenili qmedebisaTvis.79

absoluturi Teoria sasjelis miznis gagebis
TvalsazrisiT, SeiZleba Tavis mxriv, or jgufad davyoT:
1) sasjelma unda gamoasworos Cadenili umarTloba, gankurnos da
aRadginos samarTali; 2) sasjeli unda iyos SurisZieba momxdari
umarTlobisTvis.80

sasjelis absoluturi Teoriis, e.w. ,,klasikuri skolis~
mixedviT, sasjeli damoukidebelia sazogadoebis zemoqmedebisagan
da emsaxureba mxolod samarTlebrivi wesrigis kvlav aRdgenas da
Cadenil umarTlobaze reagirebas.81

germaneli profesori klaus roqsini miuTiTebs, rom
SurisZiebis Teoria sasjelis azrs xedavs ara romeliRac
socialurad sasargeblo miznebSi, aramed samagieros mizRvaSi.

78 ix. qarTuli oratoruli xelovneba, leqsikoni, Tbilisi, 2000, gv. 63.
79 ix. H. Jescheck, Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1988, S. 62.
80 ix. m. qaTamaZe, sasjelis miznebi sisxlis samarTlis kanonmdeblobaSi,
almanaxi, #3, 2004, gv. 51.

81 ix. B. Heinrich, Strafrecht, Allgemeiner Teil I, Grundlagen der Strafbarkeit, Stuttgart, 2005, S. 6.
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aRniSnuli Teoriis mixedviT, moZRvreba sasjelis Sesaxeb
sazogadoebaze zemoqmedebisagan damoukidebelia.82

samagieros mizRva absoluturi Teoriis mixedviT ar aris
gaTanabrebuli SurisZiebasTan. is aris samarTlis pasuxi Cadenil
qmedebaze. saxelmwifo damnaSavisaTvis sasjelis dawesebiT
kmayofildeba, vinaidan damnaSavem samarTlebriv wesrigs ziani
miayena.83

sasjelis absoluturi Teoria, igive Tanasworobis
Teoriaa, vinaidan sasjelSi Tanasworoba xorcieldeba.84

sasjelis Sesaxeb absolutur Teorias aviTarebs kanti.
kanti wers _ damnaSave isjeba mxolod imitom, rom is Tavisi
danaSaulisaTvis sasjels imsaxurebs, misi qmedeba ewinaaRmdegeba
saerTo wesebs. damnaSave isjeba imitom, rom man daarRvia
zneobrivi kanoni.85 rogorc vxedavT kanti amodis adamianis nebis
absoluturi Tavisuflebis ideidan, rac sakamaTod mimaCnia.
adamiani absoluturad Tavisufali SeiZleba ar iyos da
Sesabamisad nebis iZuleba savsebiT SesaZlebelia, gansxvavebiT
inteleqtisagan. aqedan gamomdinare, kants ver daveTanxmebi imaSi,
rom adamianis neba absoluturad Tavisufalia da Sesabamisad
sasjelic Seefardeba adamians mxolod imitom, rom man Caidina
danaSauli, vinaidan adamiani garkveul SemTxvevebSi SeiZleba ar
iyos absoluturad Tavisufali. am sakiTxs SemdgomSi ufro
vrclad SevexebiT.

adamiani, kantis azriT, ar SeiZleba iyos mxolod
saSualeba, aramed igi unda iyos TavisTavadi mizanic. rogorc
vxedavT, kanti miiCnevs, rom adamiani mxolod saSualeba ar aris,
aramed igi aris mizanic. es ki sxva araferia, Tu ara Rirebulebis
formiT miznis arsebobis aRiareba. mizani, Tavis mxriv, Sesatyvis
saSualebas moiTxovs, raTa is realurad ganxorcieldes, xolo
miznis, saSualebisa da Sedegis mixedviT adamianis moRvaweobis
Sefaseba sociologiur TvalsazrisSi gadadis, raki aq saqme am
moRvaweobis efeqturobas exeba.86

sasjeli gvevlineba samarTlianobis mxriv SurisZiebis,
zRvevinebis aqtad. zRvevineba unda gamoixatos sasjelisa da
danaSaulis Tanasworobis principiT, e.i. talionis principiT
(,,Tvali Tvalis wil, kbili kbilis wil~).  aqedan gamomdinare,
kanti Tvlida, rom mkvleli unda daisajos sikvdiliT,
gaupatiurebis Camdeni – kastraciiT. qurds unda CamoerTvas
qoneba.

kantis azriT, sasjeli Seefardeba adamians imis gamo, rom
man Caidina danaSauli, rac zneobis kanonis darRvevaa da amitom
sasjelis gamoyeneba raime praqtikuli, Tugind sazogadoebisaTvis
sasargeblo miznisaTvis dauSvebelia. sisxlis samarTlis kanoni

82 ix. C. Roxin, Strafrecht, Allgemeiner Teil, Band 1, München, 2006, S. 70.
83 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 19.
84 ix. M. Thiem, Welchen Zweck hat Strafe? Ein Vergleich der Straftheorien, 2006, S. 10.
85 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, München, 2006, S. 16.
86 ix. g. naWyebia, sisxlis samarTlis mecnierebis meTodologiuri anbani,
Tbilisi, 2006, gv. 70.
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aris kategoriuli imperativi – wers kanti. misi azriT igi sxva
miznebs ar emsaxureba.

kanti SurisZiebis Teoriis ganxilvisas asaxelebs sam
ZiriTad punqts: 1) damnaSave unda daisajos misi qmedebisaTvis;
2) damnaSave SeiZleba daisajos mxolod borotebisaTvis;
3) sasjelis simZime da saxe da danaSaulis simZime da saxe unda
iyos identuri87.

germaneli kriminalisti frisTeri wers, _ kanti gvacnobs
Tavis cnobil magaliTs. ,,samoqalaqo sazogadoeba mis yvela
wevrTan erTad viTardeba.~ magaliTad, arsebobs kunZuli
dasaxlebuli adamianebiT, romlebic erTmaneTs scildebin da
mTels msoflios angreven. es ukanasknelni xvdebian cixeSi _ eseni
arian mkvlelebi. amiT TiToeulma TviTon unda Seafasos, Tu misi
qmedeba raoden misaRebia.88 roca xalxi  kunZuls toveben da
sxvagan saxldebian, ukanasknelma mkvlelma cixeSi unda moixados
sasjeli, raTa samarTlianoba ar iqnes darRveuli.89

b. nikiforovi miuTiTebs, rom qurds an moZalades
ubralod ki ar unda aexsnas, rom is iqceva cudad, aramed unda
vaiZuloT igi tanjvis, wvalebis meSveobiT SevabrunoT,
ganvacdevinoT, vagrZnobinoT Tavisi qcevis aramarTebuloba.90

ratom unda daisajos damnaSave? am kiTxvis pasuxad,
umravlesoba fiqrobs, rom man es daimsaxura, an kidev
damnaSaveebma maT mier Cadenili vnebis sanacvlod tanjva unda
ganicadon. aseTi grZnobebi bevr kulturaSi Rrmadaa
fesvgadgmuli da xSirad safuZvlad udevs RvTaebrivi sasjelis
Sesaxeb warmodgena, rac RmerTis kanonebis darRvevis Sedegs
warmoadgens. sasjelis filosofiuri dasabuTebisas, samagieros
mizRviTi Teoria swored am grZnobebs uwevs angariSs. debuleba
aseTia: is, vinc daarRvia sxvisi uflebebi, unda daisajos.
sasjeli aRadgens moralur wesrigs, romelic danaSaulis CadeniT
dairRva.91

sasjelis absolutur Teorias aviTarebs agreTve hegeli.
hegeli miuTiTebs, rom sasjelis uflebas unda poulobde TviT
adamianis azrebSi, gonebaSi. hegelis cnobili debulebaa, rom
sasjeli damnaSavis uflebaa.92

hegelis sityvebiT, sasruli sferoebis mimarT, ,,jerarsi~
savsebiT aRiarebulia. hegelis sayveduris arsi aseTia: kantisa da
fixtesaTvis goneba, idea rCeba jerarsis sferoSi da ver poulobs
realizacias sinamdvileSi.93 rogorc vxedavT, hegeli aSkarad
upirispirdeba arsisa da jerarsis Tanafardobas.

87 ix. Norbert Hoerster, Muss Strafe sein? Positionen der Philosophie, München, 2012, S. 30.88 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, München, 2006, S. 16.
89 ix. W. Gropp, Strafrecht, Allgemeiner Teil, Springer-Verlag, Berlin Heidelberg, 2001, S. 33.
90 ix. Б. Никифоров, Наказание и его цели, Советское государство и право, 1981, c. 65.
91 ix. k. wiqariSvili, sasjeli, almanaxi, #8, 1998.
92 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, München, 2006, S. 16.
93 ix. T. buaCiZe, hegeli da filosofiis arsebis problema, ,,mecniereba~
1976, gv. 10.
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prof. guram naWyebias azriT, gonis yovladZlierebis ideam
hegeli miiyvana im daskvnamde, rom neba azrovnebis gansakuTrebuli
wesia, e.i neba inteleqtzea dayvanili. es ki aris inteleqtualizmi,
romlis Tanaxmad, subieqtis nebaze misi inteleqtis mixedviT
unda vimsjeloT.94 rogorc vxedavT, hegelma neba inteleqtze
daiyvana da amiT sasjelis iZulebiTi xasiaTi ver daasabuTa da
Sesabamisad iZulebuli gaxda sasjeli damnaSavis uflebad
gamoecxadebina.

marTebulad msjelobs prof. guram naWyebia, rodesac
ambobs, rom iZulebuli SeiZleba iyos neba da ara inteleqti,
xolo inteleqtis nebaze dayvanis SemTxvevaSi sasjelis, rogorc
saxelmwifo iZulebis gansakuTrebuli zomis fsiqologiuri
dasabuTeba SeuZlebelia.95 aqedan gamomdinare, hegeli iZulebuli
gaxda sasjeli damnaSavis uflebad gamoecxadebina, vinaidan man
neba inteleqtze daiyvana, ris gamoc sasjelis iZulebiTi xasiaTi
ver daasabuTa, rac Cveni azriT fsiqologiurad,
msoflmxedvelobrivad Tu samarTlebrivad arasworia.

sasjeli damnaSavis ufleba SeiZleba iyos im SemTxvevaSi,
rodesac pirma ganzraxi danaSauli Caidina (SesaZlebelia
pirdapiri ganzraxvis SemTxvevaSi da ara aucilebeli). magram ra
vuyoT imas, rom sisxlis samarTlis kodeqsis Tanaxmad, danaSauli
SeiZleba Cadenil iqnas, rogorc ganzrax, ise gaufrTxileblobiT.
gaufrTxileblobiT Cadenili danaSaulis SemTxvevaSi hegelis es
debuleba ar marTldeba. rac nebis inteleqtze dayvanis Sedegia.
amitom hegeli gaufrTxileblobiT Cadenili danaSaulis
SemTxvevaSic, iseve rogorc mTlianad danaSaulis Cadenis
SemTxvevaSi Tavis debulebas, rom sasjeli damnaSavis uflebaa
saerTod ver asabuTebs.

Tumca hegelic sasjelis miznad samagieros mizRvas
asaxelebda, magram kantisagan gansxvavebiT, mas samagieros mizRva
ar esmoda rogorc materialurad samagieros mizRva, Taviseburi
Tanafardoba danaSaulsa da sasjels Soris, aramed rogorc
samarTliani Tanafardoba danaSauliT gamowveul ziansa da
damnaSavisaTvis sasjelis SefardebiT miyenebuli zianis
faseulobas Soris.96

kanti da hegeli uaryofen sasjelis iseT miznebs,
rogoricaa daSineba da gamosworeba.97

SurisZiebis Teoria bolo dromde Zalian did rols
TamaSobda. yoveli kriminaluri sasjeli aris SurisZieba,
boroteba. sakonstitucio sasamarTlos gadawyvetilebebSi
daSinebisa da gamosworebis gverdiT, vxvdebiT aseve SurisZiebas,
rogorc sasjelis arss da mizans.

94 ix. g. naWyebia, sisxlis samarTlis mecnierebis meTodologiuri anbani,
Tbilisi, 2006, gv. 55.

95 iqve, gv. 55.
96 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 26.

97 ix. C. Roxin, Strafrecht, Allgemeiner Teil, Band 1, München, 2006, S. 72.
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absoluturi Teoriebis jgufs ekuTvnis agreTve
egreTwodebuli Teologiuri Teoria, romelic danaSauls Tvlis
RvTaebrivi mcnebis darRvevad da sasjelsac uyurebs, rogorc
zneobrivi ZaliT dawesebul instituts.

$2. SefardebiTi Teoriebi sasjelis Sesaxeb

SefardebiTi Teoriebis mimdevrebis azriT, sasjeli unda
iZleodes sazogadoebisa da saxelmwifosaTvis sasargeblo
Sedegebs. SefardebiT Teoriebs utilitarul Teoriebsac
uwodeben. SefardebiTi, anu utilitaruli Teoriebi sasjelis
gamoyenebisas ar kmayofildebian marto im safuZvliT, rom
individma Caidina danaSauli, aramed mTavar yuradRebas aqceven
sasjelis Sefardebis socialurad sasargeblo Sedegebs. es
Teoriebi faqtobrivad prevenciis Teoriebia, romlebic
iTvaliswineben saerTo da specialur prevencias.

aRniSnuli Teoriis mixedviT, sasjelis mTavari mizani
mdgomareobs ara Cadenili kanonsawinaaRmdego qmedebisaTvis
SurisZiebaSi, aramed momavali danaSaulis Tavidan acilebaSi.98

sasjelis SefardebiTi Teoriebi sawinaaRmdego poziciaze
dgas absolutur TeoriebTan SedarebiT. aRniSnuli Teoriis
Tanaxmad, sasjeli aris ara samagieros mizRva, aramed igi
emsaxureba sazogadoebis dacvas. sasjeli aris ara TviTmizani,
aramed danaSaulis Tavidan acilebis saSualeba. sasjelis arsi
mdgomareobs dasjadi qmedebis Tavidan acilebaSi.99

sasamarTlo praqtikaSi aRiarebulia, rom sasjeli ar
SeiZleba iyos TviTmizani.100

sasjelis Tanamedrove SefardebiTi Teoriebi
orientirebulia prevenciaze. sasjeli axdens prevenciul
zemoqmedebas101. kiTxvaze: ,,ratom unda daisajos?~ samarTlebrivi
saxelmwifo pasuxobs: ,,marTlsawinaaRmdego qmedebis Tavidan
asacileblad~.102

sasjelis prevenciul zemoqmedebaSi gamoiyofa sami
ZiiriTadi winapiroba: 1) momavalSi adamianis usafrTxo qcevis
prognozi. 2) vinaidan, sasjeli gamomdinareobs saSiSroebidan,
prevenciuli warmateba savaraudod iqneba. 3) danaSaulisaken
midrekileba gvxvdeba ara mxolod axalgazrda adamianebSi, aramed
mozrdilebSic, xolo maTi daSineba, aRzrda da dacva sasjelis
aRsrulebisas efeqturad xorcieldeba socialur-pedagogiuri
muSaobiT.103

98 ix. B. Heinrich, Strafrecht, Allgemeiner Teil I, Grundlagen der Strafbarkeit, Stuttgart, 2005, S. 6.
99 ix. H. Jescheck, Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1988, S. 63.
100 ix. H. Ostendorf, Einführung in das Strafrecht, 5. Auflage, 2007,  S. 43.
101 ix. R. Schmidt, Allgemeiner Teil, Grundlagen der Strafbarkeit, 2006, S. 5.
102 ix. M. Baurmann, Strafe im Rechtsstaat, München, 1990, S. 122.
103 ix. H. Jescheck, Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1988, S. 60.
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prevenciis Teoriebi gansakuTrebiT maRal doneze aqvs
ganxiluli cnobil italiel mecniersa da sazogado moRvawes
Cezare bekarias Tavis naSromSi ,,danaSaulisa da sasjelisaTvis.~
bekarias azriT ukeTesia danaSaulis Tavidan acileba, vidre
dasja.104 rogorc vxedavT, bekaria sasjelis miznad miiCnevs
danaSaulis winaswar acilebas. aqedan gamomdinare, igi prevenciis
Teoriis mimdevrad iTvleba.

aRsaniSnavia, rom nikiforovis mier 80-iani wlebis
dasawyisSi mkveTrad iqna dasmuli da mniSvnelovanwilad
Teoriulad dasabuTebuli sakiTxi imis Sesaxeb, rom sasjeli unda
iyos ara marto dasja ,,raRacisaTvis~, is unda arsebobdes,
agreTve, sasargeblo miznebis miRwevisaTvis.105

qurdobaSi damnaSave unda daisajos imitom, rom momavalSi
arc TviTon aRar moiparos da arc zogadad moqalaqeebma
iqurdon.106

sasjelis mTavar miznad bentami Tvlis danaSaulis
winaswar acdenas. bentamis moZRvreba damyarebulia sargeblobis,
mizanSewonilebis sawyisze. mTeli misi Teoria gamsWvalulia am
sawyisiT. magram amave dros igi nawilobriv aRiarebs samagieros
mizRvasac.107

klasikuri skolis TvalsaCino warmomadgenelTagania da
zogierTis azriT fuZemdebelic anselm foierbaxi, romlis
msoflmxedvelobam da mecnierulma sistemam Rrma kvali daaCnia
sisxlissamarTlebrivi sakiTxebis Semdgom damuSavebas. Ffoierbaxi
mtkiced ilaSqrebs samagieros mizRvis sawyisis winaaRmdeg. Mmisi
azriT, samagieros mizRva dakavSirebulia zneobrivi bralis
cnebasTan, xolo eTikur kategoriaTa samarTlis dargSi gadatanas
igi dauSveblad Tvlis.

foierbaxi mkveTrad mijnavs zneobasa da samarTals,
zneobriv da samarTlebriv sasjels. zneobrivi sasjelis dros, _
wers igi, _ subieqti upirispirdeba zneobriv kanons; aq sasjelis
Sefardeba xdeba mxolod imitom, rom adamiani arRvevs saTnoebis
moTxovnebs da misi ganwyobileba ar Seesabameba kanons. foierbaxi
mkacr zRvars debs samarTalsa da zneobas Soris da, kantisagan
gansxvavebiT, samarTlis sferoSi gadaWriT uaryofs zneobrivi
samagieros mizRvis princips, romlis Tanaxmad sasjeli
proporciulobaSi unda imyofebodes adamianis zneobriv
mankierebasTan. foierbaxi, saerTod generaluri prevenciis
Teoriis mimdevrad iTvleba.108

specialur prevenciis cnebas Cven vxvdebiT germaneli
kriminalistis, k. grolmanis moZRvrebaSi. foierbaxisa da

104 ix. C. bekaria, ,,danaSaulisa da sasjelisaTvis~, i. xucuraulis Targmani
italiuridan, Tbilisi, 2003, gv. 197.

105 ix. o. fartenaZe, sisxlissamarTlebrivi sasjelis aRsruleba (miznebi da
efeqturoba), baTumi, 1998, gv. 43.

106 ix. Norbert Hoerster, Muss Strafe sein? Positionen der Philosophie, München, 2012, S. 51.
107 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,

1960, gv. 37.
108 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, München, 2006, S. 17.
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grolmanis moZRvrebebs Soris is msgavsebaa, rom orive uarhyofs
samagieros mizRvis princips. maT Soris is gansxvavebaa, rom
foierbaxi sasjelis daniSnulebas saerTo prevenciaSi xedavs,
misTvis pirvel planze sasjeliT muqara dgas, xolo grolmans ki
piriqiT, ZiriTadi centri sasjelis kerZo prevenciaze gadaaqvs.

germaneli kriminalisti grolmani aris fuZemdebeli
prevenciuli Teoriisa. igi ambobs, rom iuridiuli wesrigi, maSin
aris myari, rodesac yvela moqalaqes aqvs myari nebisyofa, rom ar
daarRvios kanoni.109

foierbaxi daSinebas zogadi prevenciis CarCoebSi ixilavs,
xolo grolmani, daSinebas specialuri prevenciis sawyisebiT
asabuTebs.

prevenciuli Teoriis mimdevrad iTvleba franc listi,
romelsac ZiriTadi centri specialur prevenciaze gadaaqvs. Tu
foierbaxi danaSaulis winaswar acilebas zogadi prevenciis
farglebSi ixilavs da damaSinebel efeqts axdens, listi piriqiT
specialur prevencias aniWebs upiratesobas da sasjelis miznad
Tvlis danaSaulis acilebas TviT damnaSavis mxridan.110

franc listi, rogorc specialuri prevenciis mimdevari,
uaryofs sasjelis SurisZiebis Teorias da sasjelis miznad
asaxelebs gamosworebas, daSinebas da damnaSavis
resocializacias.111

rusi kriminalisti kistiakovski exeba ra sasjelis
problemas, miuTiTebs, rom adamiani, ramdenadac igi axsovs
istorias da Cvens dromde, sasjelis gamoyenebisas, ucvlelad
xelmZRvanelobs Semdegi safuZvlebiT, motivebiT da miznebiT:

a) danaSauli akargvinebs adamians raime materialur, an
zneobriv sikeTes da amitom igi Seuracxyofilad grZnobs Tavs;

b) danaSauls gamohyavs igi normaluri mdgomareobidan da
iwvevs masSi SiSs, safrTxis molodins momavalSi. amgvari
mdgomareobidan gamomdinareobs sami motivi: a) miuzRos siave
siavesaTvis, misi sikeTis an uflebis damrRvev pirs; b) momavalSi
daicvas Tavi danaSaulisagan damnaSavis fizikuri mospobiT,
zianis miyenebis SesaZleblobis aRkveTiT, masSi an sxva pirebSi
SiSis gamowveviT, raTa momavalSi ar iqnas Cadenili aseTi
darRveva sikeTeTa da uflebebisa; g) danaSaulis gziT warTmeuli
materialuri sikeTis dabruneba, an yovel SemTxvevaSi saTanado
anazRaurebis miReba.112

germaneli kriminalisti bindingi ambobs, rom sasjeli ar
aris samagieros mizRva, samagieros gadaxda. sasjeli unda iyos
mizanmimarTuli da TavisTavad sasargeblo.113 rogorc vxedavT,
bindingi uaryofs samagieros mizRvis princips da aRiarebs
sasjelis sargeblianobas.

109 ix. Н. С. Таганцев, Русское уголовное право, часть Общая, том 2, Тула 2001, с. 73.
110 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, München, 2006, S. 19-20.
111 ix. Norbert Hoerster, Muss Strafe sein? Positionen der Philosophie, München, 2012, S. 53.
112 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,

1960, gv. 51.
113 ix. Н. С. Таганцев, Русское уголовное право, часть Общая, том 2, Тула 2001, с. 71.
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germanul sisxlissamarTlebriv literaturaSi, sasjelis
prevenciuli Teoriis farglebSi ganxilulia sasjelis
gamarTlebis problema. ase magaliTad, sasjelis gamarTleba exeba
ara adamianTa erTeul dasjas, aramed mTlian praqtikas. sasjelis
gamarTleba exeba ara mxolod iseT SemTxvevebs, rodesac
danaSauli aris Cadenili, aramed iseT SesaZlo samomavlo
SemTxvevebsac, rodesac sasjeli unda iqnas gamoyenebuli. sasjeli
SeiZleba gamarTlebuli iyos, rodesac arcerTi adamiani ar
daisjeba da igi mxolod daSinebis funqcias Seasrulebs.114

faqtobrivad, aRniSnuli exeba mxolod iseT SemTxvevas, rodesac
kanoniT (sasjeliT) muqara sakmarisia danaSaulis Tavidan
asacileblad.

prevenciuli Teoriis momxrea agreTve markeli, romelic
miiCnevs, rom sasjels unda mohqondes sargeblianoba. misi Teoriis
mixedviT samarTliani sasjeli emsaxureba sazogadoebriv
interesebs.115

miuxedavad imisa, rom me-17 da me-18 saukuneebSi arsebobda
mosazreba sasjelis prevenciuli zemoqmedebis Sesaxeb, anselm
foierbaxma (1775-1833), didma germanelma kriminalistma me-19
saukunis pirvel naxevarSi Teoriulad ganasxvava generaluri da
specialuri prevencia.116

kriminalist-klasikosebi upiratesobas aniWeben saerTo
prevencias, xolo kriminalist-sociologebi ki pirvel planze
ayeneben specialur prevencias.

SeiZleba iTqvas, rom saerTo da specialuri prevencia
mWidrod arian dakavSirebulni erTmaneTTan, isini araa
dapirispirebuli erTmaneTisadmi, aramed mudmivi Tanamgzavrebia.

saerTo da specialur prevenciaze detalurad iqneba
msjeloba axali danaSaulis Tavidan acilebis, rogorc sasjelis
erT-erTi miznis ganxilvisas.

$3. SemaerTebeli Teoriebi sasjelis Sesaxeb

Cven ukve ganvixileT sasjelis Sesaxeb absoluturi da
SefardebiTi Teoriebi, romlebic mkveTrad upirispirdebian
erTmaneTs. sisxlis samarTlis TeoriaSi sasjelis Sesaxeb
arsebobs agreTve SemaerTebeli, anu Sereuli Teoriebi, romlebic
absoluturi da SefardebiTi Teoriebis Serigebas cdiloben.
SemaerTebeli, anu Sereuli Teoriebi SedarebiT mravalricxovania.

germanul sisxlis samarTlis TeoriaSi ganasxvaveben
SemaerTebeli Teoriebis or saxes: samagieros mizRvisa da

114 ix. M. Betzler, Eine gemischte Theorie der Rechtfertigung gesetzlicher Strafe, 2012, S. 7.
115 ix. Н. С. Таганцев, Русское уголовное право, часть Общая, том 2, Тула 2001, с. 80.
116 ix. H. Jescheck, Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1988, S. 64.
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prevenciul SemaerTebel Teoriebs. SemaerTebeli Teoriebis
mixedviT, sasjelis mizani, iseve, rogorc qmedebis sxva
sisxlissamarTlebrivi Sedegis mizani mdgomareobs samarTlebrivi
sikeTis dacvis prevenciaSi.117

germaneli profesori klaus roqsini miuTiTebs, rom
samagieros mizRviTi SemaerTebeli Teoriebi sasjelis miznebSi
xedaven samagieros mizRvas, specialur da generalur prevencias.
amasTan, samagieros mizRvis mizans ZiriTadi funqcia ekisreba.
SemaerTebeli Teoriebis axal formulirebaSi miCneulia
samagieros mizRva, specialuri da generaluri prevencia.

germaniis federalurma sakonstitucio sasamarTlom
miuTiTa, rom sisxlis samarTlis amocana aris sazogadoebis
cxovrebis elementaruli faseulobebis dacva. prevencia,
damnaSavis resocializacia, codvis gamosyidva, SurisZieba
Cadenili qmedebisTvis gasaTvaliswinebelia sasjelis
Sefardebisas.118

sasjelis generalur da specialur prevencias Soris
sisxlis samarTalSi gansxvavebuli aqcenti keTdeba. sasjelis
daSinebis mizani aris wminda generaluri prevencia. sasjelis
Sefardebisas sasjelis generaluri da specialuri prevenciis
mizani erTnairad unda iqnas gaTvaliswinebuli, xolo sasjelis
aRsrulebisas wina planze wamoweulia specialuri prevenciis
mizani (resocializacia).

prevenciul SemaerTebel TeoriebSi wina planze
wamoweulia specialuri da generaluri prevencia.119

germanuli  sasamarTlo praqtika didi xania iyenebs
sasjelis SemaerTebel Teorias. im qveynebSi, romlis sisxlis
samarTali nawilobriv xazs usvams specialuri prevenciis
mimarTulebas, sasamarTlo praqtika SemaerTebeli Teoriis
erTguli rCeba. sasjelis Sefardebisas pirvel adgils ikavebs
sasjelis SurisZiebis mizani, xolo Semdeg daSinebis mizani.
sasjelis saxisa da zomis gansazRvrisas gasaTvaliswinebelia
damnaSavis brali, qmedebis simZime da Sedegebi, damnaSavis
personaluri monacemebi, misi reintegracia. samarTliani
samagieros mizRvis gverdiT sasamarTlo praqtika iyenebs aseve
sasjelis generalur prevencias. sasjelma ara mxolod Suri unda
iZios, aramed momavali danaSaulic unda aicilos. sasjelis
Sefardebis safuZveli aris qmedebis simZime da damnaSavis
personaluri bralis xarisxi.120

SemaerTebeli Teoriis ganxilvisas Smidti miuTiTebs, rom
amosavali wertili aris sasjelis generaluri prevencia,
sazogadoebis daSineba dasjadi qmedebis Cadenisas, sasjelis
daniSvnis gziT. magram, mxolod aRniSnuli aspeqti ar aris

117 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 33-34.
118 ix. C. Roxin, Strafrecht, Allgemeiner Teil, Band 1, München, 2006, S. 84.
119 iqve, gv. 87-88.
120 ix. H. Jescheck, Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1988, S. 70.
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sakmarisi sasjelis gasamarTleblad. sasjelis Sefardebisas
gasaTvaliswinebelia aseve damnaSavis bralis simZime.121

germaneli kriminalisti zaueri neo-kalsikur mimarTulebas
warmoadgens. sxva kriminalistebs Soris igi gamoirCeva Tavisi
ukiduresi eklektizmiT, rogorc saerTo filosofiuri, ise
kerZod, sisxlis samarTlis xaziT.

zaueri miiCnevs, rom samarTlebrivi sasjeli aris
damnaSavisaTvis tanjvis miyeneba mZime braleuli umarTlobisaTvis
samagieros mizRvis mizniT.122 zaueris azriT, samagieros mizRva ar
aris sasjelis Sinaarsi, igi aris sasjelis mizani. mizani
moTavsebulia Sinaarsis gareT, rogorc drois mixedviT, ise
logikurad. Aarsebobs sasjelis sami mizani: a) samagieros mizRva
umarTlobisaTvis; b) sazogadoebrivi wesrigis dacva bralis
gamosyidvis gziT; g) sazogadoebisa da misi wevrebis
uzrunvelyofa da dacva. maSasadame, samagieros mizRva ar Seadgens
sasjelis arss, igi aris sasjelis mizani. zaueri samagieros
mizRvis garda sasjelis miznad asaxelebs: sazogadoebisa da misi
wevrebis uzrunvelyofas; saerTo da specialur prevencias;
gamosworebas, daSinebas da uvnebelyofas. ver daveTanxmebiT
zauers imaSi, rom sasjelis mizania samagieros mizRva. igi sworad
miuTiTebs, rom mizani moTavsebulia Sinaarsis gareT, magram
logikurad ver asabuTebs, Tu ra aris sasjelis mizani. Tu
vityviT, rom samagieros mizRva sasjelis mizania, maSin gamodis,
rom sasjelis daniSvnis Semdeg unda ganxorcieldes samagieros
mizRva, vinaidan mizani momavlisakenaa orientirebuli. Tuki
pirovnebas sasamarTlo dauniSnavs sasjels, maSin samagiero
rodisRa unda miezRos? aqedan gamomdinare, sasjelis mizani
samagieros mizRva ver iqneba.

germaneli kriminalisti maieri wers, rom dasjis saqmeSi
sami saxelmwifo organo monawileobs: kanonmdebeli, mosamarTle
da sasjelis aRmasrulebeli Tanamdebobis piri. Ddasjis sami
instancia arsebobs: sasjeliT muqara, sasjelis Sefardeba da
sasjelis aRsruleba.123

maiers SeuZleblad miaCnia romelime iuridiuli
institutis gansazRvra misi miznis mixedviT. Mmas mohyavs labandis
sityvebi imis Sesaxeb, rom mizani Zevs im institutis gareT,
romlis meSveobiTac igi unda ganxorcieldes, igi mdebareobs im
saSualebaTa farglebs gareT, romlebiTac unda iqnas miRweuli.
maieri miiCnevs, rom samagieros mizRva ar SeiZleba iyos
erTidaimave dros rogorc Sinaarsi, ise mizani sasjelisa.
samagieros mizRva miaCndaT sasjelis ,,idead~, amitom saTanado
Teoriebi Riad toveben sakiTxs, Tu rogor unda daisajos. maieris
azriT, tradiciulad miRebul ideebs aqvT sxvadasxva funqciebi,

121 ix. R. Schmidt, Allgemeiner Teil, Grundlagen der Strafbarkeit, 2006, S. 6.
122 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,

1960, gv. 68.
123 iqve, gv. 73.
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isini ki ar unda iqnas ,,SeerTebuli,~ aramed ,,ganawilebuli~ maTi
gansxvavebuli daniSnulebis, moqmedebis, amocanebis mixedviT.124

maieri ikvlevs saerTo da specialuri prevenciis sakiTxs.
saerTo prevenciis moqmedeba SeiZleba ganxorcieldes sasjelis
aRsrulebis an sasjelis muqaris gziT.

danaSaulis winaswar acdena SesaZloa an damnaSavis
uvnebelyofiT, e.i. xangrZlivi internirebiT, an sikvdiliT dasjiT,
an gamosworebiT, an misi daSinebiT. magram calmxrivi prevenciis
Teoria, romelic am sami miznidan axdens SerCevas, ganicdis
marcxs damnaSaveTa sxvadasxvaobis gamo. verc sasjelis miznebis
kumulaciis principi iZleva damakmayofilebel pasuxs; igi dgas
sawinaaRmdego amocanebis winaSe. maieris sityviT, sasjelis
miznebis mxolod gamanawilebel kombinacias SeuZlia Tavidan
aicilos, rogorc calmxrivobis, ise mravalmxrivobis Secdomebi.
ganawilebis cnebas maieri ukavSirebs damnaSaveTa Tavisuflebas.125

germaneli iuristi nagleri, miiCnevs, rom sasjeli
warmoadgens reaqcias danaSaulis mimarT. igi aRniSnavs, rom
termini ,,sasjeli~ germanul sisxlis samarTlis kodeqsSi
sxvadasxvanairad aris gagebuli. saerTod ki igi niSnavs
samarTlis braleuli darRvevis eqvivalents.

eqvivalentis momenti gamoTqmulia sasjelis mTeli
movlenis calkeul nawilebSi:

a) sasjelis d a w e s e b a _ eqvivalenti mocemulia TviT
kanonSi.

b) sasjelis S e f a r d e b a _ eqvivalenti mocemulia
msjavris saxiT.

g) sasjelis a R s r u l e b a _ eqvivalentis
ganxorcielebaa.126

sasjelis uSualo mizania bralisaTvis gadaxda, mizRva,
arc meti da arc naklebi. Nnagleri aRniSnavs, rom samagieros
mizRva araa gaqvavebuli norma, romelic moiTxovs, rom sadac ki
unda moxdes samarTlis braleuli darRveva, usaTuod mas unda
mohyves daundobeli sasjeli. sasjeli efardeba adamians ara
marto samagieros mizRvisaTvis, aramed imisTvisac, rom sasjelma
sargebloba moitanos. arasworad mimaCnia nagleris msjeloba,
romelic aRniSnavs, rom sasjelis mizania samagieros mizRva.
samagieros mizRva arc sasjelis mizania da arc misi Sinaarsi,
vinaidan sasjels samagieros mizRvasTan araferi ar akavSirebs.

frangi kriminalisti ortolani, aRniSnavs, rom
samarTlianobis principi moiTxovs, rom damnaSaves unda miezRos
misi qmedebis Sesabamisad, misi bralis proporciulad, magram amiT,
jer kidev araa dasabuTebuli damnaSavis dasjis ufleba. dasjis
ufleba gamoyvanili unda iqnas sargeblobis sawyisidan. igi
ambobs, rom adamiani aris arseba, romelSic aris Serwymuli ori
elementi: suli da materia, xolo mis qcevis wesebSi ki ori

124 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,
1960, gv. 76.

125 iqve, gv. 79.
126 iqve, gv. 84.
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principi: samarTlianoba da sargeblianoba.127 amrigad, ortolanis
Teoria, SemaerTebeli Teoriis nimuSs warmoadgens.

germaneli profesori maieri miuTiTebs, rom vinaidan
sasjeli Seicavs social-eTikur dagmobas, romelsac damnaSave
misi qmedebisaTvis imsaxurebs, SemaerTebeli Teoriis Tanaxmad,
amosavali wertilia ara obieqturad ganxorcielebuli
umarTlobis simZime, aramed mxolod qmedebis subieqturi
dasjadobis simZime – brali.128

germaneli profesori ieSeki sasjelis SemaerTebeli
Teoriis ganxilvisas miuTiTebs, rom samarTliani sasjeli
emsaxureba sazogadoebis daSinebas da maTi samarTlebrivi
marTlSegnebis gaZlierebas, aseve damnaSavis daSinebas da mis
aRzrdas.

sasjelis mizania danaSaulis prevencia da sasjelis es
mizani SeiZleba mxolod maSin iqnes miRweuli, rodesac sasjeli
Tanasworobis moTxovnebs Seesabameba.129

frangi kriminalistis, vidalis ganmartebiT, sasjeli aris
siave, romelsac sazogadoebis saxeliTa da sasamarTlo ganaCenis
safuZvelze ufardeben danaSaulis Camdens, vinaidan mas miuZRvis
brali da igi socialurad pasuxismgebelia am danaSaulisaTvis.
vidali ganasxvavebs sasjelebs sxvadasxva TvalsazrisiT.
sasjelebi unda iyos 1) saerTo prevenciuli; 2) mtkivneuli, e.i.
damnaSavisaTvis siavis mimyenebeli, rac unda iyos proporciuli
danaSaulis simZimisa da moqmedi piris mankierebisa;
3) gamasworebeli, romelic gulisxmobs damnaSavis zneobriv
gadaxalisebas (specialuri prevencia).130Aamrigad, vidalis Teoriac
miekuTvneba SemaerTebel TeoriaTa jgufs.

konfliqtSi Tanasworobasa da mizanSewonilebas Soris
umjobesia meores mivemxroT, magram davuSvaT zogjer misi
Sezaveba pirvelTan, raTa usamarTlobis xarisxi SevamciroT131.
rogorc vxedavT am winadadebaSi absoluturi da utilitaruli
Teoriebis sinTezia gamoxatuli.

rusi kriminalisti JiJilenko asxvavebs sasjelsa da
prevenciul RonisZiebebs. sasjeli gulisxmobs damTavrebul an
dawyebul danaSauls, xolo prevenciuli RonisZiebebi _ momavalSi
mosalodnel samarTaldarRvevas. JiJilenko ase ganmartavs
sasjels: ,,sasjeli aris akrZaluli moqmedebis samarTlebrivi
Sedegi, romelic warmoadgens braleuli piris uflebriv sikeTeTa
SeWras da amiT gamoxatavs mis mier Cadenili qmedobis
Sefasebas~.132

127 ix. Н. С. Таганцев, Русское уголовное право, часть Общая, том 2, Тула 2001, с. 75.
128 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 35.
129 ix. H. Jescheck, Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1988, S. 68.
130 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,

1960, gv. 91.
131 ix. k. wiqariSvili, sasjeli, almanaxi, #8, 1998.
132 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,

1960, gv. 108.
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nemirovski sasjelis Sinaarsad Tvlis uaryofiTi
samarTlebrivi Sefasebis, e.i. dagmobis, gakicxvis moments,
romelic gamoixateba samagieros mizRvaSi. amasTan erTad, igi
cnobs sasjelis praqtikul miznebs _ saerTo da specialur
prevencias. gansakuTrebiT sainteresoa is, rom igi erTmaneTs
mWidrod ukavSirebs samagieros mizRvas da saerTo prevencias. es
ori cneba mis moZRvrebaSi erwymis erTmaneTs. saerTo prevencia
ganxilulia, rogorc iseTi ram, rac Tavisi bunebiT sasjelis
mTavar princips _ samagieros mizRvas _ enaTesaveba. amrigad,
prevenciis ori saxe _ saerTo da specialuri _ erTmaneTisgan
daSorebulia, gaTiSulia.133

tagancevi wers, _ abegi dgas SemaerTebeli Teoriis
poziciaze. abegis azriT, sasjeli pirvel etapze aris SurisZieba,
samagieros gadaxda, magram sasjelis ganviTarebis meore
safexurze ukve wina planze dgeba sazogadoebrivi interesebi,
sargeblianoba.134 rogorc vxedavT, abegi ori mowinaaRmdege
Sexedulebis Serigebas cdilobs. MmTeli misi Teoria
ganmsWvalulia eklektizmiT.

1925 wels robert hipelma aRniSna, rom yvela Teoria
Seicavs xarvezs, mxolod SemaerTebel Teorias SeuZlia es
xarvezebi Seavsos.135

klasikuri skolis TeoretikosTa azriT, sasjeli aris
samagieros mizRva Cadenili danaSaulisaTvis, misagebeli
damnaSavisaTvis Tanaswori siaviT im siavisaTvis, rac miyenebulia
danaSauliT. amitom, sasjelis zoma unda Seesabamebodes Cadenili
danaSaulis obieqtur simZimes. samagieros mizRva warmoadgens
damnaSavisaTvis Cadenili danaSaulis gamosyidvas.

sociologiuri skola eyrdnoba determinizms. igi uaryofs
,,boroti~ nebisyofis arsebobas, amiT igi uaryofs damnaSavis
,,moralur~ brals da masTan dakavSirebul ,,sasjels _ samagieros
mizRvas~, Cadenili danaSaulis gamosyidvas. rac Seexeba
sociologiur skolas, igi SedarebiT wingadadgmuli nabijia
klasikuri skolasTan SedarebiT, vinaidan isini uaryofen
damnaSavis ,,moralur~ brals da samagieros mizRvas.
sociologiuri skola aRiarebs danaSaulis winaswar acdenas.

arsebobs egreTwodebuli ,,mesame skola~, romelic dgas
kalsikuri da sociologiuri skolebis SeTanxmebis poziciaze da
cdilobs dasjiTi sistema moawyos ise, rom sasjeli samarTliani
samagieros mizRvis gziT axorcielebdes saerTo prevenciasa da
amave dros sasamarTlo sasjelis arCevisas angariSs uwevdes
damnaSavis subieqtur Taviseburebas, raTa ganaxorcielos
specialuri prevenciis amocanebi. ,,mesame skola~, piontkovskis
swori SeniSvniT, kompromisis skolaa. meTodologiurad igi
mTlianad eklekturia.

133 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,
1960, gv. 118.

134 ix. Н. С. Таганцев, Русское уголовное право, часть Общая, том 2, Тула 2001, с. 68.
135 ix. M. Thiem, Welchen Zweck hat Strafe? Ein Vergleich der Straftheorien, 2006, S. 22.
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germanuli sisxlis samarTlis kodeqsis zogadi nawili
1975 wlidan sasjelis SemaerTebeli Teoriaze amaxvilebs
yuradRebas. 46-e paragrafis pirveli da me-2 nawilebis Tanaxmad,
sasjelis Sefardebisas gaTvaliswinebuli unda iqnes garemoebebi,
romlebic gavlenas axdens damnaSavis momaval cxovrebaze.
amrigad, specialur prevencias mTavari adgili ukavia. sasjelis
generalur prevencias germaniis moqmed sisxlis samarTalSi
gansakuTrebuli adgili ukavia, roca samarTlebrivi wesrigis
dacvaSi mokle Tavisuflebis aRkveTas mniSvnelovani roli
akisria ($ 47 I) an pirobiT vadamde gaTavisufleba ($56 III). amasTan,
sasjelis absoluturi Teoriis elementebs aRiarebs germaniis
moqmedi sisxlis samarTali. germaniis sisxlis samarTlis
kodeqsis 46-e paragrafis pirveli nawilis Tanaxmad, damnaSavis
brali aris sasjelis Sefardebis safuZveli.136

saqarTvelos sisxlis samarTlis kanonmdebloba aRiarebs
sasjelis SemaerTebel Teorias. sisxlis samarTlis kodeqsis 39-e
muxlis pirvel nawilSi mocemulia absoluturi da SefardebiTi
Teoriebis sinTezi. samarTlianobis aRdgena, SeiZleba sasjelis
absolutur Teorias mivakuTvnoT, vinaidan samarTlianobis
aRdgenaSi ZiriTadad igulisxmeba damnaSavis bralis Sesabamisi
sasjelis daniSvna. xolo axali danaSaulis Tavidan acileba ki
SesaZlebelia SefardebiTi (utilitaruli) TeoriaSi moviazroT -
(zogadi da specialuri prevencia) da damnaSavis resocializacia
(specialuri prevencia).

136 W. Gropp, Strafrecht, Allgemeiner Teil, Springer-Verlag, Berlin Heidelberg, 2001, S. 39.
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Tavi V

sasjelis miznebi

adamianis yvela qmedebas aqvs Tavisi mizani. ar arsebobs
umizno qmedeba. amitom, sasjels, rogorc saxelmwifo qmedebas,
samarTlis sferoSi unda hqondes garkveuli miznebi.137

grundeli miuTiTebda, rom kiTxvaze pasuxi sasjelis
miznebis Sesaxeb gacemuli unda iqnas ara mxolod iuristebis
mier, aramed aRniSnuli problema unda iyos fsiqologebis,
pedagogebis da Teologebis kvlevis sagani.138

sasjelis miznebi erT-erTi yvelaze sadiskusio sakiTxia
sisxlis samarTalSi. aRniSnuli problema araerTxel yofila
filosofosebisa, Tu iuristebis kvlevis sagani. miuxedavad
aRniSnulisa, sasjelis miznebis Sesaxeb ar arsebobs erTiani
calsaxad Camoyalibebuli azri. sanam uSualod ganvixilavT
sasjelis miznebs saqarTvelos moqmedi sisxlis samarTlis
kanonmdeblobis Sesabamisad, mokled SevexebiT, Tu rogor iyo
gaTvaliswinebuli igi 2000 wlis 1 ivnisamde moqmedi sisxlis
samarTlis kodeqsiT.

2000 wlis 1 ivnisamde moqmedi sisxlis samarTlis kodeqsis
22-e muxlis Tanaxmad: ,,sasjeli rodia mxolod dasja Cadenili
danaSaulisaTvis, aramed miznad isaxavs agreTve gamoasworos da
xelaxla aRzardos msjavrdebulni Sromisadmi patiosani
damokidebulebis, kanonTa zustad Sesrulebis, saerTo cxovrebis
wesisadmi pativiscemis suliskveTebiT, agreTve acdenil iqnes
axal danaSaulTa Cadena rogorc msjavrdebulTa, ise sxva pirTa
mier.~ rogorc am sakanonmdeblo definiciidan Cans, Zveli sisxlis
samarTlis kodeqsi sasjelis Sinaarsad miiCnevda dasjas, xolo
mis miznad msjavrdebulis gamosworebas, xelaxla aRzrdas da
danaSaulTa prevencias, rogorc msjavrdebulis, ise sxva pirebis
mxridan. sasjeli marTlac aris sadamsjelo RonisZieba, vinaidan
igi Seicavs dasjis elementebs. sasjelis miznebi _ danaSaulis
prevencia da msjavrdebulis gamosworeba eWvs ar unda iwvevdes.
rac Seexeba msjavrdebulis ,,xelaxali aRzrda~, rogorc
sasjelis mizani miuRebelia. msjavrdebulis ,,xelaxali aRzrda~
sasjelis meSveobiT SeuZlebelia, vinaidan sasjeli ar SeiZleba
CaiTvalos zneobrivi gamosworebis miRwevis saSualebad. aqedan
gamomdinare, sasjelis miznad zneobrivi gamosworebis aRiareba
miuRebelia. xelaxali aRzrda SeiZleba gamarTlebulad
CaiTvalos arasrulwlovanTan mimarTebaSi. xolo rac Seexeba
srulwlovnebs, maTi xelaxali aRzrda SeuZlebelia, vinaidan
zrdasruli adamianis zneobrivad gamosworeba Zalzed rTuli
saqmea. aRniSnul sakiTxs ufro detalurad SemdgomSic SevexebiT.

137 ix. H. Blei, Strafrecht, Allgemeiner Teil, München, 1983, S. 372.
138 ix. M. Thiem, Welchen Zweck hat Strafe? Ein Vergleich der Straftheorien, 2006,  S. 17.
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saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis
pirveli nawilis Tanaxmad: ,,sasjelis mizania samarTlianobis
aRdgena, axali danaSaulis Tavidan acileba da damnaSavis
resocializacia~.

dadebiTad unda Sefasdes sasjelis miznebis gansazRvreba
saqarTvelos moqmed sisxlis samarTlis kodeqsSi. unda aRiniSnos,
rom zogierTi qveynis kanonmdebloba konkretulad ar CamoTvlis
sasjelis miznebs. igi ganmartebulia sisxlis samarTlis
TeoriaSi.

italiis 1930 wels miRebuli dRemde moqmedi sisxlis
samarTlis kodeqsi ar iZleva sasjelis miznis reglamentirebas.
italiis sisxlis samarTlis Teoriis Tanaxmad, sasjeli es aris
sanqcia, romelic gamoiyeneba danaSaulebrivi qmedebis winaaRmdeg.
miuxedavad imisa, rom anglo-saqsuri samarTlis sistemebSi
Semavali qveynebic ar iZlevian mkafiod Camoyalibebul
gansazRvrebas, sasjelis miznebis Sesaxeb garkveuli mosazrebebi
mainc arsebobs. mag. inglisel iuristebs miaCniaT, rom sasjelis
ZiriTadi mizania zemoqmedeba danaSaulze, sazogadoebis dacva
zianisagan da damnaSavis reabilitacia.139

sisxlis samarTlis TeoriaSi sasjelis Sesaxeb arsebobs
sami Teoria. esenia: absoluturi, SefardebiTi da SemaerTebeli
Teoriebi. absoluturi Teoriebi sasjelis safuZvlad romelime
absolutur sawyiss acxadeben. absoluturi Teoriis mimdevrebi
sasjelis mizans samagieros mizRvaSi xedaven. SefardebiTi
Teoriebi sasjels praqtikul miznebs usaxaven. sasjeli, maTi
azriT unda iZleodes sazogadoebisa da saxelmwifosaTvis
sasargeblo Sedegebs. SefardebiT Teoriis mimdevrebi sasjelis
mizans danaSaulis Tavidan acilebaSi xedaven. SemaerTebeli, anu
Sereuli Teoriebi SedarebiT mravalricxovania. SemaerTebeli
Teoriebi cdiloben Searigon absoluturi da SefardebiTi
Teoriebis poziciebi, anu Sereuli Teoriebi absoluturi da
SefardebiTi Teoriebis narevs warmoadgenen. Sereuli Teoriebis
mimdevrebi sasjelis mizans ara marto samagieros mizRvaSi, aramed
danaSaulis winaswar acdenaSi xedaven.

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis
pirvel nawilSi mocemuli sasjelis miznebi swored sasjelis
Sesaxeb SemaerTebeli, anu Sereuli Teoriebis jgufs
miekuTvnebian. sisxlis samarTlis kodeqsis 39-e muxlis pirvel
nawilSi mocemulia absoluturi da SefardebiTi Teoriebis
sinTezi. absoluturi Teoriis mixedviT, sasjelis mizania
samarTlianobis aRdgena, xolo SefardebiTi Teoriis mixedviT ki
axali danaSaulis Tavidan acileba (zogadi da specialuri
prevencia) da damnaSavis resocializacia (specialuri prevencia).

sasjelis miznebis gamokvleva mravalma filosofosma,
sxvadasxva dargis swavlulma, samarTalmcodnem scada, magram
miuxedavad amisa, am sferoSi kvlav azrTa sxvadasxvaobaa, rogorc

139 ix. o. mindaZe, g. mindaZe, sasjelaRsrulebiTi samarTali, quTaisi, 2008,
gv. 110.
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iurisprudenciaSi, ise TviT filosofiaSic ki. Znelad moipoveba
sxva iseTi sakiTxi, romelic aseT diskusias iwvevdes.140Y

sisxlis samarTlis TeoriaSi Zalzed problematuria, is
Tu ra aris sasjelis mizani, vinaidan erTmaneTSia aRreuli
sasjelis cneba da misi mizani. mizani aris is, rac unda momavalSi
ganxorcieldes. rac Seexeba sasjelis mizans, igi SeiZleba ase
CamovayaliboT: sasjelis mizani aris is saboloo Sedegi, ris
miRwevasac cdilobs kanonmdebeli sasjelis dawesebiTa da
sasamarTlo sasjelis daniSvniT.

prof. SoTa fafiaSvilis mosazrebiT sasjelis mizania ara
marto damnaSavis dasja, aramed damnaSavis gamosworeba da
xelaxali aRzrda. amitomac, sruliad usworod migvaCnia im
mecnierTa mtkiceba, TiTqos sasjels ara aqvs dasjisa da
samagieros mizRvis mizani.141 avtors ver daveTanxmebi imaSi, rom
sasjelis mizania piris dasja. dasja aris ara sasjelis mizani,
aramed sasjelis niSania, anu sasjeli aris sadamsjelo
RonisZieba. mizani saerTod orientirebulia momavlisaken, anu is
momavalSi unda ganxorcieldes. mimaCnia, rom dasja aris ara
sasjelis mizani, aramed misi Sinaarsi. analogiuri iTqmis
samagieros mizRvazec, romelsac prof. SoTa fafiaSvili sasjelis
miznad miiCnevs. samagieros mizRva dasjisagan gansxvavebiT ar aris
sasjelis Sinaarsi, magram igi arc sasjelis mizania.

n. beliaevi wers, _ m. Sargorodski miiCnevda, rom dasja
aris ara sasjelis mizani, aramed igi religiuri warmoSobisaa.
Cven ki migvaCnia, rom m. Sargorodski ar msjelobs sworad.
rogorc cnobilia, termini dasja aris sufTa religiuri
warmoSobisa, magram es imas ar niSnavs, rom dasja ar aris
sasjelis mizani. Cven migvaCnia, rom sabWoTa sisxlis samarTalSi
sasjelis erT-erTi mizania dasja _ wers, n. beliaevi.142 rogorc
ukve aRvniSneT, dasja aris ara sasjelis mizani, aramed sasjelis
Sinaarsi. dasja sasjelis mizani ver iqneba, vinaidan sasjelis
mizani orientirebulia momavlisaken, xolo Tu msjavrdebuls
davuniSnavT sasjels, maSin gamodis, rom dasja momavalSi unda
ganxorcieldes? rac logikurad arasworia. pirovnebas vsjiT
imitom, rom aRdges darRveuli samarTlianoba, anu miRweul iqnes
sasjelis mizani samarTlianobis aRdgena. amdenad, dasja ar
SeiZleba erTdroulad iyos rogorc sasjelis niSani, ise misi
mizanic. mimaCnia, rom dasja aris sasjelis niSani, xolo mizani
moTavsebulia Sinaarsis farglebs gareT.

sasjelis cnebisa da miznebis Sesaxeb sainteresod
msjelobs prof. g. tyeSeliaZe. igi miuTiTebs, rom mTavaria
gadavwyvitoT, miviCnioT Tu ara sasjelis erT-erT miznad dasjis
mizani? saZiebel sakiTxze SeiZleba mxolod erTmniSvnelovani
pasuxi gaeces: sasjelis mizani ar SeiZleba dasja iyos. rusuli

140 ix. z. mJavanaZe, o. mindaZe, sisxlis samarTali, zogadi nawili, quTaisi, 2005,
Ggv. 298.

141 ix. S. fafiaSvili, sasjelis efeqtianoba sisxlis samarTalSi, samarTali,
1995, #3-4, gv. 46.

142 ix. Н. А. Беляев, Цели наказания и средства их достижения, 1963. c. 26.
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enis ganmartebiT leqsikonebSi sasjeli gagebulia, rogorc
dasja.143

is garemoeba, rom saqarTvelos moqmed sisxlis samarTlis
kodeqsSi gansazRvruli araa Tavad sasjelis cneba, warmoadgens
erT-erT mizezs imisa, rom am cnebis niSnebi SeaqvT sasjelis
miznebSi.144

miznis garkveva gansakuTrebiT problemuria filosofiaSi.
hegeli werda _ rodesac mizanzea laparaki, maSin Cveulebrivad
mxedvelobaSi aqvT mxolod garegani mizanSewonileba. ganxilvis
am wesis dros nivTebs uyureben ara rogorc iseT rames, rac Tavis
TavSi atarebs Tavis gansazRvrebas, daniSnulebas, aramed rogorc
saSualebas, romelsac ubralod iyeneben da xmaroben maT gareSe
mdebare miznis gansaxorcieleblad.145

teleologiuri mimarTeba daskvnaa, raSic subieqturi
mizani ukavSirdeba misTvis garegan obieqturobas romelime
saSualo terminis meoxebiT, romelic orives erTianobas
warmoadgens. es erTianoba erTi mxriv mizanSewonili moqmedebaa,
meore mxriv, miznisadmi uSualod daqvemdebarebuli obieqturoba,
saSualeba.146

hegeli miuTiTebs, rom adamianebi isaxaven kerZo miznebs,
magram maTi moqmedebidan miiReba iseTi Sedegebic, romlebic
sruliad ar iyo gaTvaliswinebuli. rezultati Seicavs ufro
mets, vidre is kerZo mizani, romelsac adamiani isaxavda.147

rogorc vxedavT hegeli Sedegzea orientirebuli. rac Seexeba
kants, is piriqiT, miznis TavisTavadobidan amodis. adamiani kantis
azriT, ar SeiZleba iyos mxolod saSualeba, aramed igi unda iyos
TavisTavadi mizanic. miznis TavisTavadoba sxva araferia, Tu ara
Rirebulebis formiT misi arsebobis aRiareba. mizani, Tavis mxriv,
Sesatyvis saSualebas moiTxovs, raTa is realurad
ganxorcieldes, xolo miznis, saSualebisa da Sedegis mixedviT
adamianis moRvaweobis Sefaseba sociologiur TvalsazrisSi
gadadis.148 e.i imisaTvis, rom mizani realurad ganxorcieldes,
amisaTvis unda gamoviyenoT saSualeba, magram saSualebis
gamoyeneba yovelTvis ar iwvevs sasurvel Sedegs. rogorc
davinaxeT, kanti miznis TavisTavadobidan amodis, xolo hegeli ki
Sedegzea orientirebuli.

aris Tu ara SesaZlebeli, rom sasjelis, rogorc
saSualebis gamoyenebam yovel konkretul SemTxvevaSi mogvces
konkretuli Sedegi, mag _ msjavrdebulis mier axali danaSaulis
arCadena? ra Tqma unda sasjelis mizani aris is, rac sasjelis
meSveobiT unda ganxorcieldes, magram winaswar ver vityviT imas,

143 ix. g. tyeSeliaZe, sasjelis miznebis sakanonmdeblo gansazRvrebis Sesaxeb,
sergo jorbenaZe – 70, saiubileo krebuli, Tbilisi, 1996, gv. 407.

144 iqve, gv. 407_408.
145 ix. hegeli, logikis mecniereba, Tbilisi, 1962, gv. 405.
146 iqve, gv 406.
147 ix. T. buaCiZe, hegeli da filosofiis arsebis problema, ,,mecniereba~, 1976,

gv. 89.
148 ix. g. naWyebia, sisxlis samarTlis mecnierebis meTodologiuri anbani,
Tbilisi, 2006, gv. 70.
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rom sasjelis mizani yovelTvis ganxorcieldeba. sasjelis
miznebi garkveul SemTxvevebSi SeiZleba ganxorcieldes, xolo
garkveul SemTxvevebSi ki ara. amitom sasjelis miznebis sakiTxi
friad sainteresoa, ara marto sisxlis samarTalSi, aramed
filosofiaSic.

$1. samarTlianobis aRdgena, rogorc sasjelis mizani

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis
pirveli nawilis Tanaxmad: ,,sasjelis mizania samarTlianobis
aRdgena, axali danaSaulis Tavidan acileba da damnaSavis
resocializacia.~ rogorc am sakanonmdeblo formulidan Cans,
kanonmdebeli sasjelis erT-erT miznad samarTlianobis aRdgenas
miiCnevs.

samarTlianoba idealuri mdgomareobaa da warmoadgens,
rogorc samarTalSemoqmedebis, aseve samarTlis Sefardebis
mizans. samarTlianoba aris (pozitiuri) samarTlis RirebulebiTi
masStabi (aristotele). samarTlianoba winaaRmdegobrivi da
mravalaspeqtiani movlenaa. Sesabamisad, SeuZlebelia
samarTlianobis zogadi cnebis Camoyalibeba. samarTlianobis
sayovelTaod aRiarebuli cneba ar arsebobs.149

miuxedavad aRniSnulisa, filosofosebi samarTlianobasTan
dakavSirebiT sam ZiriTad punqtze saubroben:  1) samarTlianoba
niSnavs Tanasworobas da zneobriobas; 2) samarTlianoba aris
ormxrivoba, romelic dakavSirebulia akrZalvasTan, aravin unda
daaziano, amrigad: ,,yvelas keTildReoba da aravis tkivili~;
3) samarTlianoba aseve moiTxovs socialur samarTlianobas.150

ase ganmartavs aristotele samarTlianobis definicias:
,,samarTlianoba aris Tanasworoba.~

samarTlis TeoriaSi ganasxvaveben samarTlianobis or
saxes: 1) ganawilebiTi samarTlianoba da 2) gaTanabrebiTi
samarTlianoba. 1) ganawilebiTi samarTlianoba did rols
asrulebs ierarqiuli struqturis mqone urTierTobebSi. am
SemTxvevaSi ganawilebis masStabi SeiZleba iyos Tanasworoba,
Setanili wvlili an moTxovnileba. Tanasworobis principis
mixedviT TiToeuls unda miekuTvnos Tanabari wili. Tanamedrove
gagebiT, ganawilebiTi samarTlianoba gulisxmobs, rom
saxelmwifo cdilobs arsebuli socialuri gansxvavebebis
gaTanabrebas. 2) gaTanabrebuli samarTlianoba moicavs
urTierTobebs, romelTac ara aqvT ierarqiuli struqtura.
gaTanabrebiTi samarTlianobis SemTxvevaSi Tanasworobas
ayalibebs ariTmetikuli proporciuloba (aristotele).
gaTanabrebiTi samarTlianoba udevs safuZvlad saxelSekrulebo

149 ix. g. xubua, samarTlis Teoria, Tbilisi, 2004, gv. 67.
150 ix. A. Montenbruck, Strafrechtsphilosophie (1995-2010), Vergeltung, Strafzeit, Sündenbock,

Menschenrechtsstrafe, Naturrecht, 2. Erweiterte Auflage, 2010,  Freie Universität Berlin, S-5.
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samarTals: myidvelma unda gadaixados nayidi nivTis safasuri,
binis damqiravebelma unda gadaixados qira da a. S. sasjelis an
kompensaciis (aRdgeniTi) samarTlianoba safuZvlad udevs sisxlis
samarTals_miyenebuli ziani Sesabamisad unda iqnas
anazRaurebuli; danaSaulisaTvis unda dadges sasjeli.151

prof. guram naWyebia miuTiTebs, rom samarTlianoba eTikis
kategoriaa da specifikurad vlindeba samarTalSic, maT Soris
sisxlis samarTalSi. gansxvavebiT sikeTis kategoriisagan,
romelic upirobo da unacvalgeboa, e.i. absoluturi Rirebulebaa,
samarTlianoba nacvalgebis principzea agebuli.152

sisxlis samarTlis TeoriaSi, samarTlianobis aRdgena,
rogorc sasjelis erT-erTi mizani sxvadasxvagvarad aris
gagebuli. absoluturi Teoriis mixedviT sasjelis mizania
samarTlianobis aRdgena. kanti miiCnevs, rom danaSauli zneobrivi
kanonis darRvevaa da rogorc aseTi iwvevs sasjelis gamoyenebas.
sayuradReboa, rom kantis TeoriaSi sasjeli Rebulobs
primitiuli materialuri talionis xasiaTs. romelia, _ svams
kiTxvas kanti, _ sasjelis principi, romliTac samarTlianoba
xelmZRvanelobs? Dda upasuxebs, rom esaa Tanasworobis principio.
,,im siaves, rasac Sen miayeneb sxvas, Tavis Tavs ayenebo~, _ wers
kanti.153 kants ver daveTanxmebiT imaSi, rom sasjeli samagieros
mizRvaa. sasjelis mizani samarTlianobis aRdgena araviTar
kavSirSi ar aris samagieros mizRvasTan. samagieros mizRva arc
sasjelis Sinaarsia da arc misi mizani. samagieros mizRva
sasjelis mizani ver iqneba, vinaidan mizani mimarTulia
momavlisaken. xolo Tu pirovnebas davsjiT, maSin es mizani
rodisRa unda ganxorcieldes? pirovnebas vsjiT imitom, rom
aRdges darRveuli samarTlianoba, anu miRweul iqnes sasjelis
mizani samarTlianobis aRdgena.Kkanti adamianis nebis absoluturi
Tavisuflebis postulatebidan amodis.

absoluturi Teoriis mimdevrebi sasjelis mizans
samagieros mizRvaSi xedavdnen. maTi azriT, adamians vsjiT imitom,
rom man Caidina danaSauli.

SurisZieba gulisxmobs sasjels, rogorc usamarTlobis an
bralisaTvis samagieros gadaxdas. droTa ganmavlobaSi mis
gverdiT gaCndnen sasjelis sxva miznebic – daSineba, gamosworeba,
usafrTxoeba, romlebmac ver SeZles SurisZiebis ideis gandevna.154

sisxlis samarTlis wesiT dasja seriozuli da saWiro
moqmedebaa sazogadoebriv_socialuri samarTlianobis aRsadgenad.
amrigad, saxelmwifo, romelic realizacias ukeTebs Tavis
uflebebs, dasajos damnaSave, amasTan aRadgens am damnaSavis
moqmedebiT darRveul socialur samarTlianobas. socialuri

151 ix. g. xubua, samarTlis Teoria, Tbilisi, 2004, gv. 73.
152 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,

red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 31.
153 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,

1960,  gv. 29.
154 ix. r. draieri, ra aris samarTlianoba, marTlmsajulebis macne, #2-3,

Tbilisi, 2003, gv. 12.
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samarTlianoba miiRweva sxvadasxva xerxebiT, romelic
damokidebulia calkeuli danaSaulebebis xarisxobriv da
raodenobriv daxasiaTebaze. magaliTad, qonebrivi xasiaTis
sasjelebs aqvT SedarebiT aSkara aRdgeniTi, anazRaurebiTi
xasiaTi. iq, sadac danaSaulebrivi Sedegis anazRaureba naklebad
xdeba, magaliTad, mkvlelobis dros an zogierTi mZime dazianebis
SemTxvevaSi, aRdgeniT xasiaTs gamoxatavs damnaSaveze MSedarebiT
mkacri sasjelis dadeba, rac dakavSirebulia msjavrdebulisaTvis
Tavisuflebis aRkveTasTan.155

prof. guram naWyebia miiCnevs, rom danaSauli Seuqcevadi
movlenaa da danaSauliT miyenebuli zianis anazRaureba
SeuZlebelia. danaSauli Seuqcevadi movlenaa, gansxvavebiT
samoqalaqo samarTaldarRvevisagan, romelic aRdgeniT xasiaTs
atarebs. danaSauli marTlac Seuqcevadi movlenaa, amis
dasamtkiceblad moviyvanT aseT magaliTs. mag. Tu pirovnebam
moipara avtomanqana da Semdeg nebayoflobiT daubruna igi
mflobels, igi ar gaTavisufldeba sisxlissamarTlebrivi
pasuxismgeblobisagan, aramed SeiZleba aRniSnuli miiCnion
pasuxismgeblobis Semamsubuqebel garemoebad. marTalia pirovnebam
ukan daabruna moparuli nivTi, magram sayovelTaod cnobilia, rom
danaSauli iwvevs ara marto materialur, aramed
moralur_politikur ziansac, romlis gabaTileba SeuZlebelia.
aqedan gamomdinare, danaSaulis aspeqtiT, pirvandeli
mdgomareobis, anu danaSaulis Cadenamde arsebuli mdgomareobis
aRdgena SeuZlebelia, magram ar unda dagvaviwydes is, rom
danaSaulis Cadenamde arsebuli mdgomareobis aRdgena savsebiT
SesaZlebelia sasjelis aspeqtiT. prof. guram naWyebias azriT,
sasjelis moxdis Semdeg yofili msjavrdebuli kvlav daubrundeba
sazogadoebas da moxdeba masSi pozitiuri pasuxismgeblobis
gamoRviZeba. maSasadame sasjelis aspeqtiT savsebiT SesaZlebelia
danaSaulis Cadenamde arsebuli mdgomareobis aRdgena.

samarTlianobis aRdgena gamoixateba imaSi, rom dacul
iqnes pirovneba, sazogadoeba da saxelmwifo danaSaulebrivi
qmedebebisagan.

samarTlianobis aRdgenis mizani miRweulia maSin, roca
sasjeli sazogadoebasa da dazaralebul pirs ubrunebs
samarTlianobis uzenaesobis SegrZnebas.156

samarTlianobis aRdgena gulisxmobs danaSaulis CadeniT
dazianebuli samarTlebrivi sikeTis aRdgenas, zianis anazRaurebas
da sasjelis dakisrebas.157

samarTalma ise unda moawesrigos adamianTa qceva, rom
mogeba da zarali samarTlianad ganawildes, sapirispiro
interesebi samarTlianad urTierTSejerdes, dasjadi qmedeba

155 ix. z. mJavanaZe, o. mindaZe, sisxlis samarTali, zogadi nawili, quTaisi,
2005, gv. 302.

156 ix. o. mindaZe, g. mindaZe, sasjelaRsrulebiTi samarTali, quTaisi,
2008, gv. 104.

157 iqve, gv. 108.
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samarTlianad daisajos, mokled sazogadoebaSi warmoSobili
samarTlebrivi problemebi samarTlianad gadawyvitos158.

m. qaTamaZe miuTiTebs, rom sasjeli, rogorc saxelmwifo
iZulebis gansakuTrebuli RonisZieba, miznad isaxavs
samarTlianobis aRdgenas, anu darRveulis aRdgenaSi gamoixateba.
es ukanaskneli ki ukavSirdeba sisxlis samarTlis sayovelTaod
gavrcelebul termins ,,samagieros mizRvas~. termini ,,samagieros
mizRva~ SeiZleba met-naklebad misaRebi iyos. igi SeiZleba
Seicvalos ,,samarTliani samagieros mizRviT~, radgan konkretul
SemTxvevaSi samagieros mizRva SeiZleba usamarTloc iyos (mag.
sasamarTlom gamoitana ukanono ganaCeni, romliTac pirs
Tavisuflebis aRkveTa miesaja), amitom samarTliani samagieros
mizRva obieqturad iTvleba sazogadoebis wevrTa uflebebisa da
interesebis, maTi normaluri ganviTarebis dacvis saSualebad.159

sasjelis arsi yovelTvis gansazRvruli unda iyos im
miznisagan damoukideblad, ra mizansac isaxavs is. mizani da
saSualeba momavalTanaa dakavSirebuli, amitom Tuki samagieros
mizRvas sasjelis miznad miviCnevT, maSin gamodis, rom misi
daniSvnis momentSi, piri, romelsac sasjeli daeniSna, samagieros
mizRvis gareSe rCeba, amiT ki sasjels Tavisi ZiriTadi funqcia
ekargeba. yovelive zemoaRniSnulidan gamomdinare, samarTliani
samagieros mizRva SeiZleba CavTvaloT sasjelis arsad, xolo
mizani, romelic samarTliani samagieros mizRvis gziT
xorcieldeba, samarTlianobis aRdgenaa.160 marTalia m. qaTamaZe
savsebiT logikurad mijnavs sasjelis cnebas da mis mizans,
magram am pozicias igi TanmimdevrobiT ver asabuTebs. samarTlian
samagieros mizRvas sasjelTan araviTari kavSiri ara aqvs.
samarTliani samagieros mizRva arc sasjelis arsia da arc
sasjelis mizani. sasjelis safuZvels absoluturi Teoriis
mimdevrebi samagieros mizRvaSi xedavdnen mxolod imitom, rom
isini adamianis absoluturi Tavisuflebis postulatebidan
amodiodnen.

marTalia sasjelis Sinaarsi garkveulwilad moicavs
samagieros mizRvis elementebs, magram sasjelis arsi samagieros
mizRvaze ar daiyvaneba. sasjelis arsi moicavs piris dasjas.
pirovnebas vsjiT, imitom, rom aRdges darRveuli samarTlianoba,
anu ganxorcieldes sasjelis mizani samarTlianobis aRdgena.

ganaCeni unda iyos samarTliani. sisxlissamarTlebrivi
pasuxismgebloba, personaluri, individualuri tipis
pasuxismgeblobaa. Sesabamisad, rodesac sasamarTlos ama Tu im
pirisadmi gamoaqvs ganaCeni, mxolod am ganaCenis dasabuTebuloba
an kanoniereba sakmarisi ar aris. arsebiTia isic, rom ganaCeniT
dadgenili pasuxismgeblobis zoma unda iyos adekvaturi im
qmedebisa, rac msjavrdebulma Caidina da srulad unda

158 ix. r. cipeliusi, iuridiuli meTodebis moZRvreba, meaTe gadamuSavebuli
gamocema, miunxeni, 2006, gv. 11.

159 ix. m. qaTamaZe, samarTlianobis aRdgena, rogorc sasjelis mizani, samarTali,
Tbilisi, #11-12-13, 2000, gv. 142.

160 iqve, gv. 142.
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Seesabamebodes msjavrdebulis pirovnul Tvisebebs, mis
personalur maxasiaTeblebs.161

samarTliani damsaxurebis Teoriis mixedviT sasjeli unda
asaxavdes brals samarTaldarRvevisaTvis da is unda iyos
Cadenili danaSaulis proporciuli.

samarTliani damsaxurebis Teoria mxedvelobaSi iRebs
mxolod Cadenil danaSauls da am danaSaulis Sesabamisad
cdilobs sasjeli Seufardos mis Camden pirs. is ar
iTvaliswinebs personalur garemoebebs, damnaSavis pirovnebas, mis
statuss, warsul cxovrebas, ris gareSec SeuZlebelia
samarTliani ganaCenis dadgena.162

sasamarTlo sasjelis daniSvnis dros iTvaliswinebs piris
mier Cadenili qmedebis simZimes, damnaSavis pirovnebas, mis
cxovrebis wess da sisxlissamarTlebrivi kanonmdeblobiT
gaTvaliswinebul sxva moTxovnebs.163

prof. g. naWyebia miuTiTebs, rom unda ganvasxvaoT
samagieros mizRva, romelic, zogjer TviTgasworebis aqtSic
vlindeba da samarTlianoba, romlis obieqturi kriteriumi
Cadenili danaSauli da misi Camdeni piria.164

sasjelis samarTlianoba, erTis mxriv, akmayofilebs
sazogadoebriv grZnobas, marTlSegnebas, rom danaSaulis CadeniT
samarTlianoba aRdgenilia, xolo, meores mxriv, igi xels uwyobs
msjavrdebulis mxriv sasjelisadmi swori damokidebulebis
SemuSavebas.165

samarTlianobis aRdgenaze marTebulad msjelobs
prof. i. dvaliZe. igi wers: ,,sisxlis samarTalSi samarTlianobis
aRdgena Tanabar pirobebSi dabrunebasac, marTlwesrigSi balansis
aRdgenasac niSnavs. amas isic adasturebs, rom daumsaxurebeli
sasjelis Sefardebis Semdeg, pirovnebis reabilitacia xdeba,
radgan sasjeli Tavisi bunebiT yovelTvis SemzRudvelia da Tu
samarTliani sasjeli marTlwesrigis aRdgenas emsaxureba,
usamarTlo sasjeli marTlwesrigs arRvevs.166

samarTlianobis aRdgena gulisxmobs piris dasjas misi
bralis Sesabamisad. samarTlianobis aRdgenis mizani
dakavSirebulia qmedebisa d sasjelis proporciulobasTan. pirma
unda miiRos is, rac man kanoniT akrZaluli qmedebis
ganxorcielebis Sedegad daimsaxura. sasjeli yovelTvis
danaSauls mosdevs da gamoiyeneba danaSaulis Cadenis SemTxvevaSi.
sasamarTlom pirs sasjeli unda dauniSnos Cadenili qmedebis
simZimis proporciulad. sasjeli unda Seesabamebodes damnaSavis

161 ix. saqarTvelos sisxlis samarTlis procesi, kerZo nawili, avtorTa
koleqtivi, red. m. mamniaSvili, j. gaxokiZe, i. gabisonia, Tbilisi, 2012, gv. 332.

162 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 74.

163 ix. saqarTvelos sisxlis samarTlis procesi, kerZo nawili, avtorTa
koleqtivi, red. m. mamniaSvili, j. gaxokiZe, i. gabisonia, Tbilisi, 2012, gv. 333.

164 ix. g. naWyebia, sisxlis samarTali, zogadi nawili, Tbilisi, 2011, gv. 103.
165 iqve, gv. 102.
166 ix. i. dvaliZe, sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis

sxva sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, gv. 28.
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pirovnebasa da mis mier Cadenili danaSaulis simZimes, anu
sasjeli adekvaturi unda iyos danaSaulisa da misi Camdeni
pirisa.

samarTlianobis moTxovnis darRvevaa, magaliTad sisxlis
samarTlis damnaSavis mimarT misi bralis Seusabamo, zedmetad
mkacri sasjelis gamoyeneba, anu Tu ar iqneba gaTvaliswinebuli
misi bralis sidide.167

danaSauli aris ,,samarTliani wyobis~ damrRvevi qmedeba.
amrigad, sasjelis arsi warmogvidgeba, rogorc qmedeba, romelic
aRadgens ,,samarTlian wyobas~. sasjeli adekvaturia, Tu is
Tanazomieri da Tanazomadia danaSaulisa.168

vinc Segnebulad miayena ziani samarTliT dacul sikeTes,
unda aRadginos igi mis pirvelyofil mdgomareobaSi an saWiroebis
SemTxvevaSi, fuladi anazRaureba an kompensacia gaswios.169

samarTlianoba sazogadoebis mimarT ueWvelad moiTxovs
zianis anazRaurebas, magram sadaoa, Tu ramdenad moiTxovs igi
damnaSavisadmi tkivilis miyenebas, romelic dazaralebuls
araferSi argebs.170

mimaCnia, rom samarTlianobis aRdgena, rogorc sasjelis
mizani, ganxorcieldeba im SemTxvevaSi, rodesac sasamarTlos mier
daniSnuli sasjeli Seesabameba: 1) msjavrdebulis pirovnebas;
2) msjavrdebulis mier Cadenili danaSaulis simZimes;
3) dazaralebulis interesebs. aRniSnuli sakiTxi vrclad
ganxiluli iqneba sasjelis daniSvnis problemis daxasiaTebisas.

samarTlianobis darRveva niSnavs, imas, rom danaSaulma
daarRvia samarTlianoba. maSin ratom ar aris danaSauli
samarTlianobis damrRvevi qmedeba? sisxlis samarTlis kodeqsis
Tanaxmad, danaSauli aris sisxlis samarTlis kodeqsiT
gaTvaliswinebuli marTlsawinaaRmdego da braleuli qmedeba.
marTalia, danaSauli aris marTlsawinaaRmdego qmedeba, magram ar
unda dagvaviwydes, rom danaSauli aris ara marto
marTlsawinaaRmdego qmedeba, aramed igi aris usamarTlobis aqtic.
aqedan gamomdinare, danaSaulis Cadena samarTlianobis
darRvevacaa, magram uSualod danaSaulis niSani ar aris
samarTlianobis darRveva. samarTlianobis darRvevasa da
marTlwinaaRmdegobas Soris garkveuli zRvari arsebobs.

saqarTvelos sisxlis samarTlis kodeqsis Tanaxmad,
sisxlissamarTlebrivi pasuxismgebloba ekisreba, rogorc
fizikur, aseve iuridiul pirsac. iuridiuli piri sisxlis
samarTlis wesiT pasuxs agebs, mxolod kanonSi miTiTebuli
konkretuli danaSaulis Cadenis SemTxvevaSi. Aamitom, sasjelis

167 ix. l. izoria, k. korkelia, k. kublaSvili, g, xubua, saqarTvelos
konstituciis komentarebi, adamianis ZiriTadi uflebani da Tavisuflebani,
Tbilisi, 2005, gv. 383.

168 ix. g. TumaniSvili, sasjelis adekvaturobis sakiTxi danaSaulTan
mimarTebaSi, samarTali, #1-2, 2003, gv. 127.

169 ix. r. draieri, ra aris samarTlianoba, marTlmsajulebis macne,  #2-3,
Tbilisi, 2003, gv. 12.

170 ix. k. wiqariSvili, sasjeli, almanaxi, #8, 1998.
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miznebi miRweul unda iqnes, ara marto, fizikuri piris mimarT
sasjelis daniSvnis SemTxvevaSi, aramed iuridiuli pirisaTvis
sasjelis daniSvnis drosac. samarTlianobis aRdgena, rogorc
sasjelis erT-erTi mizani iuridiuli pirisaTvis sasjelis
daniSvnis SemTxvevaSi yovelTvis ver miiRweva. magaliTad,
iuridiuli pirisaTvis sasjelis saxiT likvidaciis daniSvnis
SemTxvevaSi usamarTlod isjebian iuridiuli piris
TanamSromlebi, romlebsac aranairi Semxebloba ara aqvT
danaSaulebriv saqmianobasTan.

$2. axali danaSaulis Tavidan acileba,
rogorc sasjelis mizani

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis
pirveli nawilis Tanaxmad: ,,sasjelis mizania samarTlianobis
aRdgena, axali danaSaulis Tavidan acileba da damnaSavis
resocializacia.~ axali danaSaulis Tavidan acileba sasjelis
erT-erTi mizania. sisxlis samarTlis TeoriaSi axali danaSaulis
Tavidan acilebas prevencias uwodeben.

prevencia laTinuri warmoSobis sityvaa _ Praeventio da
niSnavs risime Tavidan asacileblad winaswar zomebis miRebas.171

sisxlis samarTlis TeoriaSi ganasxvaveben prevenciis or
saxes: saerTos, anu zogads (generaluri) da specialurs, anu
kerZos. marTalia, ssk-is 39-e muxlis pirvel nawilSi, sadac
mocemulia sasjelis mizani ,,axali danaSaulis Tavidan acileba~,
zustad ar aris gansazRvruli zogadi da specialuri prevencia,
magram amave muxlis meore nawilSi miTiTebulia, rom: ,,sasjelis
mizani xorcieldeba msjavrdebulsa da sxva pirze zemoqmedebiT~...
aqedan gamomdinare, SeiZleba davaskvnaT, rom sisxlis samarTlis
kodeqsis 39-e muxlis pirvel nawilSi, anu axali danaSaulis
Tavidan acilebaSi igulisxmeba, rogorc zogadi, ise specialuri
prevencia.

danaSaulis Tavidan acilebis miznis realizacia
gulisxmobs axali danaSaulis Cadenis dauSveblobas, rogorc
msjavrdebulis, ise sxva pirebis mier.

Tanamedrove sasjelis Teoriebi orientirebulia
prevenciaze. germanul sisxlissamarTlebriv literaturaSi
miTiTebulia, rom sisxlis samarTali generaluri da specialuri
prevenciuli zemoqmedebis gareSe iqneboda ara mxolod
usargeblo, aramed uzneoc.172

171 ix. qarTuli oratoruli xelovneba, leqsikoni, Tbilisi, 2000, gv. 159.
172 ix. M. Baurmann, Zweckrationalität und Strafrecht: Argumente für ein tatbezogenes

Maßnahmerecht,  Opladen, 1987, S. 6.
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sasjelis zogadi, anu generaluri prevencia moicavs or
saxes: pozitiuri generaluri prevencia da negatiuri generaluri
prevencia. xolo sasjelis specialur, anu kerZo prevenciaSi aseve
gamoiyofa ori komponenti: pozitiuri specialuri prevencia da
negatiuri specialuri prevencia. ganvixiloT TiToeuli maTgani
cal-calke.

2.1. sasjelis zogadi (generaluri) prevencia

sasjelis generaluri prevencia, rogorc sasjelis mizani,
sasjelis sxva miznebTan (SurisZieba, specialuri prevencia) erTad
aRiarebulia germaniis federaluri sakonstitucio sasamarTlos
mier. generaluri prevencia (sazogadoebrivi cxovrebis
elementaruli Rirebulebis dacva) sasamarTlos mier
moxseniebulia, rogorc sasjelis umaRlesi mizani.173

zogad, anu saerTo prevenciaze iuridiul literaturaSi
gamoTqmulia sxvadasxva mosazreba. xSirad avtorebi miiCneven, rom
es mizani warmoadgens im pirTa mxridan axali danaSaulis Cadenis
Tavidan acilebas, romelTa saqmianobac danaSaulis Cadenazea
orientirebuli.M mag. v.zubkovas miaCnia, rom sasjelis
zogadprevenciuli mizani xorcieldeba daSinebisa da
msjavrdebulze sasjelis dakisrebis saSualebiT, principiT: ,,dae
sxvebs eSinodeT.~174

sasjelis zogadi prevenciis mizans exeboda cnobili
kriminalisti C. bekaria. igi werda: ,,ukeTesia danaSaulis Tavidan
acileba, vidre dasja.~175 C. bekaria miiCnevs, rom danaSaulis
Tavidan acilebis erT_erTi yvelaze Zliermoqmedi saSualebis
arsi mdgomareobs ara sasjelis sisastikeSi, aramed mis
garduvalobaSi.176 rogorc vxedavT, C. bekaria pirvel adgilas
ayenebs danaSaulis Tavidan acilebas, romelic gamoixateba ara
mkacr sasjelSi, aramed sasjelis garduvalobaSi. zogadi
prevencia gulisxmobs ara marto sasjeliT daSinebas, aramed
moralur efeqtsac. rodesac sazogadoebis meryevi elementebi
aRiqvamen im faqts, rom yovel Cadenil danaSauls garduvalad
mohyveba sasjeli da amis Semdeg Sewyveten TavianT saqmianobas,
romelic danaSaulis Cadenazea orientirebuli.

sisxlissamarTlebriv literaturaSi gamoTqmulia
mosazreba, rom sasjelis mizani, generaluri prevenciis
TvalsazrisiT, aris danaSaulis Tavidan acileba sazogadoebis

173 ix. R. Czupryniak, Berücksichtigung generalpräventiver Gründe bei der Strafzumessung in
Deutschland und Polen, Hamburg, 2011, S. 34.

174 ix. m. qaTamaZe, sasjelis miznebi sisxlis samarTlis kanonmdeblobaSi,
almanaxi, #3, 2004, gv. 55.

175 ix. C. bekaria, ,,danaSaulisa da sasjelisaTvis~, i. xucuraulis Targmani
italiuridan, Tbilisi, 2003, gv. 197.

176 iqve, gv. 124.
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yvela wevris mxridan.177 zogierTi mkvlevari ki fiqrobs, rom
sasjeli zemoqmedebas axdens mxolod sazogadoebis meryev
elementebze, romlebic antisazogadoebrivi qceviT gamoirCevian.

germanul sisxlissamarTlebriv literaturaSi
miTiTebulia, rom sasjelis generaluri prevencia niSnavs
sasjelis meSveobiT normis potenciuri damrRvevebis daSinebas.178

mimaCnia, rom sasjeli zogadprevenciul zemoqmedebas
(negatiuri generaluri prevencia) axdens ara sazogadoebis yvela
wevris mimarT (gansxvavebiT pozitiuri generaluri prevenciisgan,
romelic sazogadoebis yvela wevrze moqmedebs), aramed mxolod im
pirebze, romlebic midrekilni arian danaSaulebrivi qmedebebis
Cadenisaken. vfiqrob, rom kanonmorCili moqalaqe  sasjelis SiSiT
ki ar Cadis danaSauls, aramed imitom, rom aRniSnuli misTvis
miuRebelia. danaSaulebrivi qmedebebi ewinaaRmdegeba mis Sinagan
bunebas. kanonmorCili moqalaqeebis mimarT, sasjeli damaSinebel
zemoqmedebas ki ar axdens, aramed isini ganmsWvalulni arian
kanonisadmi pativiscemiT.

sisxlis samarTalSi pasuxismgeblobis garduvaloba ar
emTxveva sasjelis garduvalobas. cxadia, sasjeli
sisxlissamarTlebrivi pasuxismgeblobis gamovlenis erT-erTi
formaa da, maSasadame, sasjelic am azriT garduvalia, magram jer
erTi, arsebobs sasjelis ekonomiis principi. adamiani, rogorc
T. dostoevski ityoda, yvelafers eCveva. maSasadame, igi sasjelsac
SeeCveva. am pirobebSi sasjeli efeqturi ver iqneba. amitomaa
aucilebeli, rom yvela SesaZlebel SemTxvevaSi gamoviyenoT
sisxlissamarTlebrivi zemoqmedebis sxva zoma, vidre sasjeli.
meorec, arsebobs pasuxismgeblobisagan da sasjelisagan
gaTavisuflebis wesi da pirobebi, rac imas adasturebs, rom
saTanado saxelmwifoebrivi reagirebis gareSe arc erTi
danaSauli ar unda darCes, xolo sakiTxi imis Sesaxeb, Tu
zemoqmedebis ra zoma unda iqnes gamoyenebuli, wydeba yovel
konkretul SemTxvevaSi.179

sasamarTlos mier konkretuli damnaSavis dasjis faqti
arwmunebs yvela sxva pirs, rom danaSaulis Cadenis SemTxvevaSi
isinic aucileblad daisjebian da, amrigad, ama Tu im
damnaSavisaTvis Sefardebul sasjels maTTvis gamafrTxilebeli,
danaSaulis Cadenisagan TavisSemakavebeli mniSvneloba eniWeba.180

zogadi prevencia xorcieldeba ara marto im SemTxvevaSi,
roca konkretuli piris mimarT sasamarTlo gamoiyenebs sasjels,
aramed TviT sisxlis samarTlis kanonis ZalaSi Sesvlis
momentidan. rogorc prof. guram naWyebia miiCnevs, sisxlis
samarTlis kanonis ZalaSi Sesvlis momentidan saxelmwifosa da
pirovnebas Soris yalibdeba danaSaulTa Tavidan acilebis gamo

177 ix. H. Kyong Joo,  Die positive Generalprävention im Straßenverkehr, Frankfurt, 2013, S. 47.
178 ix. W. Gropp, Strafrecht, Allgemeiner Teil, Springer-Verlag, Berlin Heidelberg, 2001, S. 35.
179 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,

red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 29.
180 ix. b. furcxvaniZe, sabWoTa sisxlis samarTali, zogadi nawili, Tbilisi,

1971, gv. 218.



64

sisxlissamarTlebrivi urTierToba.181 rogorc vxedavT, sisxlis
samarTlis kanonis ZalaSi Sesvlis Semdeg, sisxlis samarTlis
kanoni zogadgamafrTxilebel amocanas asrulebs. TviT kanonis
gamoqveynebis faqti did zegavlenas axdens sazogadoebis meryev
elementebze, raT maT mxridan gamoiricxos danaSaulis Cadena.
rogorc vxedavT, zogadi prevencia moqmedebas iwyebs sisxlis
samarTlis kanonis ZalaSi Sesvlis momentidan, rodesac
pirovnebasa da saxelmwifos Soris damyardeba danaSaulTa
Tavidan acilebis gamo sisxlissamarTlebrivi urTierToba.

zogadi prevenciis Sinaarsi gamoxatulia saqarTvelos
sisxlis samarTlis kodeqsis pirveli muxlis me-3 nawilSi: ,,am
kodeqsis mizania danaSaulebrivi xelyofis Tavidan acileba da
marTlwesrigis dacva.~ rogorc vxedavT, sisxlis samarTlis
kodeqsis mizania ara marto damnaSavis dasja, aramed danaSaulis
Tavidan acilebac.Aaqedan gamomdinare, sisxlis samarTlis kanoni
zogad gamafrTxilebel amocanas asrulebs.

sasjelis muqara TavisTavad afrTxilebs moqalaqes ar
Caidinos danaSauli. TviT gamoqveyneba sisxlis samarTlis
kanonisa, romelic danaSaulis Semadgenlobasa da Sesabamis
sasjels iTvaliswinebs, moqalaqeebs uqmnis marTebuli qcevis
motivebs. zogisTvis is faqtic sakmarisia, rom kanonmdebeli
Sesabamis qmedebas uaryofiTad afasebs, zogierTze sasjelis
muqara daSinebiT zegavlenas axdens.182

sisxlis samarTlis kanoniT ama Tu im qmedebis danaSaulad
gamocxadebas aRmzrdelobiTi mniSvneloba aqvs. amiT sisxlis
samarTlis kanoni zogad gamafrTxilebel amocanas asrulebs.
moqalaqeebs saSualeba eZlevaT gaigon, rom zogierT qmedebas
marTlwesrigi gansakuTrebiT saSiSad Tvlis da amitom
sazogadoebam aseTi qmedebis mimarT Seurigebeli pozicia unda
daikavos. Mmeryevi adamianebisaTvis danaSaulisagan Tavis Sekavebis
mZlavr stimuls is warmoadgens, rom qmedebis akrZalva sasjelis
muqariT aris ganmtkicebuli.183 yovelive zemoTqmulidan
gamomdinare SeiZleba iTqvas, rom, zogadi prevencia gulisxmobs
danaSaulis Tavidan acilebas, rogorc sisxlis samarTlis
kanonis gamoqveynebis momentidan, ise konkretuli piris mimarT
sasjelis daniSvnisas da sasjelis aRsrulebisas.

rogorc ukve aRiniSna, saqarTvelos sisxlis samarTlis
kodeqsis 39-e muxlis pirveli nawilis Tanaxmad, sasjelis
erT-erTi mizania axali danaSaulis Tavidan acileba. axali
danaSaulis Tavidan acileba moicavs, rogorc zogad, anu
generalur, ise specialur prevencias. Cven amjerad gvainteresebs
sasjelis zogadi, anu generaluri prevencia. rogorc ukve
aRvniSneT, sasjeli zogadprevenciul zemoqmedebas axdens ara
mxolod im SemTxvevaSi, rodesac sasamarTlo konkretuli piris

181 ix. g. naWyebia, sisxlissamarTlebrivi urTierToba da danaSaulis cneba,
Tbilisi, 2002, gv. 31.

182 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 355.

183 iqve, gv. 9.
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mimarT gamoiyenebs konkretul sasjels, aramed ufro adreuli
stadiidan. Ksisxlis samarTlis kanonis gamoqveynebis momentidan,
rodesac esa Tu is qmedeba gamocxaddeba danaSaulad da sasjeliT
aikrZaleba misi Cadena. swored am momentidan xorcieldeba
sasjelis zogadprevenciuli funqcia. gansxvavebiT, sasamarTlos
mier sasjelis daniSvnis SemTxvevisagan, rodesac danaSaulia
Cadenili, kanoniT muqaris dros SesaZlebelia jer kidev ar iyos
Cadenili danaSauli. Sesabamisad, axal danaSaulzec ver
visaubrebT. Aamdenad, am mxriv saqarTvelos sisxlis samarTlis
kodeqsis 39-e muxlis pirveli nawili dazustebas saWiroebs.
aRniSnul muxlSi axali danaSaulis Tavidan acilebis nacvlad
unda iyos ,,danaSaulis Tavidan acileba~, vinaidan, rogorc ukve
aRiniSna, sasjeli zogadgamafrTxilebel amocanas asrulebs
danaSaulis Cadenamdec (kanoniT muqara). Sesabamisad, saqarTvelos
sisxlis samarTlis kodeqsis 39-e muxlis pirveli nawilis
Tanaxmad, sasjelis mizani unda iyos danaSaulis Tavidan acileba.
winaaRmdeg SemTxvevaSi gamova, rom magaliTad, konkretuli
sasjeliT muqaris SemTxvevaSi, mas zogadprevecniuli funqcia ar
aqvs (sanam danaSauli ar iqneba Cadenili). sinamdvileSi ki es ase
ar aris. sasjeli zogadprevenciul amocanas asrulebs, rogorc
kanonis gamoqveynebis momentidan, ise sasamarTlos mier sasjelis
daniSvnisas.

sasjelis bunebis gansazRvrisas, sasjelis miznidan
gamomdinare, unda vixelmZRvaneloT zogadi prevenciis moTxovniT.
sasjelma xeli unda Seuwyos msjavrdebulis socialur
adaptacias. sisxlis samarTlis kodeqsSi arsebuli sasjelTa
mravalferovani saxeebidan sasamarTlom unda SearCios is
sasjeli, romelic yvelaze metad miesadageba msjavrdebulis
socialur reabilitacias, mis CarTvas sazogadoebis cxovrebaSi.
kargia is sasjeli, romelic akmayofilebs prevenciis
moTxovnebs.184 sasjelis iseTi saxis daniSvnis SemTxvevaSi,
rogoricaa Tanamdebobis dakavebis an saqmianobis uflebis
CamorTmeva, xorcieldeba zogadi prevencia. Mmag. Tuki moxelem, an
masTan gaTanabrebulma pirma aiRo qrTami da mas CamoerTva
Tanamdebobis dakavebis, an saqmianobis ufleba, am SemTxvevaSi
xorcieldeba zogadi prevencia da sajaro samsaxurSi myofi
pirebisaTvis aRniSnuli warmoadgens zogad gamafrTxilebel
amocanas.

v. kudriavcevi sasjelis zogadi prevenciis
ganxorcielebisas gamohyofs sam kriteriums: 1) danaSaulisaTvis
gaTvaliswinebuli sasjelis zogadi codna; 2) konkretuli
danaSaulisaTvis gaTvaliswinebuli sasjelis simkacris codna;
3) sisxlissamarTlebrivi pasuxismgeblobis gardauvalobis
codna.185

184 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 368.

185 ix. В. Н. Кудрявцев, Право и поведение, М., 1978, c. 139.
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danaSaulis Tavidan acileba miRweuli iqneba kanonisadmi
erTgulebis gaZlierebiT da marTlwesrigis dacviT, aseve
sazogadoebis daSinebiT.186

sasjelis generaluri prevenciis Teoriis adresatia mTeli
sazogadoeba. aq gamoiyofa negatiuri da pozitiuri aspeqtebi.187

ganvixiloT TiToeuli maTgani cal-calke.

2.1.1. sasjelis pozitiuri generaluri prevencia

sasjelis generaluri prevenciis dayofa pozitiur da
negatiur aspeqtebad, gvxvdeba germanul sisxlissamarTlebriv
literaturaSi.

sasjelis Teoriebidan wina planze dgas sasjelis
pozitiuri generaluri prevencia.188

germaniis federaluri sakonstitucio sasamarTlos
gadawyvetilebebSi aRiarebulia sasjelis pozitiuri generaluri
prevencia. Tavdapirvelad, sakonstitucio sasamarTlos
mosamarTleebi (pozitiuri generaluri prevenciis dasaxelebis
gareSe) gadawyvetilebaSi ukanono abortTan dakavSirebiT
miuTiTeben, rom sisxlis samarTlis amocana aris samarTlebrivi
sazogadoebis elementaruli Rirebulebisa da gansakuTrebiT
mniSvnelovani samarTlebrivi sikeTis dacva. sakonstitucio
sasamarTlos gadawyvetilebebis mixedviT, erTis mxriv
mosaxleobis Rirebulebebis gaZliereba, xolo meores mxriv,
damnaSaveebis dasjadi qcevis Cadenisagan Tavis Sekaveba Seesabameba
pozitiur generalur prevencias.189

sasjelis pozitiuri generaluri prevenciis Teoria miznad
isaxavs samarTlisadmi pativiscemis miRwevasa da SenarCunebas da
amiT sazogadoebaze axdens pozitiur zemoqmedebas. mas aqvs
social-pedagogiurad motivirebuli saswavlo-aRmzrdelobiTi
efeqti, romelic warmoadgens samarTalmorCilebis unaris
gamomuSavebis praqtikas. miuxedavad dadebiTi Sinaarsisa, igi
uyuradRebod tovebs damnaSavis individualur pirovnebas.190

sasjelis pozitiuri generaluri prevenciis Tanaxmad,
sasjelis amocanaa darRveuli qcevis wesis Sinagani aRiareba.191

1893 wels emilie durqeim (1858-1917) miuTiTa, rom sasjelis
arsi mdgomareobs sazogadoebis moraluri solidarobis

186 ix. R. Czupryniak, Berücksichtigung generalpräventiver Gründe bei der Strafzumessung in
Deutschland und Polen, Hamburg, 2011, S. 34.

187 ix. m. turava, sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba,
Tbilisi, 2011, gv. 44.

188 ix. W. Gropp, Strafrecht, Allgemeiner Teil, Springer-Verlag, Berlin Heidelberg, 2001, S. 39.
189 ix. R. Czupryniak, Berücksichtigung generalpräventiver Gründe bei der Strafzumessung in

Deutschland und Polen, Hamburg, 2011, S. 57.
190 ix. m. turava, sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba,

Tbilisi, 2011, gv. 45.
191 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, München, 2006, S. 21.
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gaZlierebaSi. pozitiuri generaluri prevenciis adresati aris
ara mxolod kriminaluri safrTxis mqone adamianebi, aramed mTeli
sazogadoeba.192

pozitiuri generaluri prevencia orientirebulia ara
Cadenil umarTlobaze, aramed miznad isaxavs momavalSi dadebiTi
gavlenis moxdenas. sisxlis samarTlis mizani aris ara saSiSi
damnaSaveebis winaaRmdeg brZola, aramed iakobsis sityvebiT –
arsebuli wesrigis miReba. ufro zustad: ,,delikaturi qcevis
meSveobiT wesrigis mimarT ndobis stabiluroba~.193

germanul sisxlissamarTlebriv literaturaSi
miTiTebulia, rom pozitiuri generaluri prevenciis amocanaa
sazogadoebis moraluri aRzrda.194

sasjelis pozitiur generalur prevencias sisxlis
samarTlis dogmatikaSi xSirad uTanabreben SurisZiebis Teorias.
samarTlis ndobis dacvas sasjelis meSveobiT, kanonmorCili
moqalaqeebisTvis SeiZleba hqondes ori mniSvneloba. erTis mxriv,
xdeba Tanasworobis dabalanseba SurisZiebiT, samagieros mizRviT,
xolo meres mxriv kanonis zemoqmedeba prevenciis meSveobiT.195

Smidti miuTiTebs, rom pozitiurma generalurma prevenciam,
sazogadoebis ndoba unda gaaZlieros marTlwesrigis mimarT.196

germaneli profesori maieri sasjelis pozitiuri
generaluri prevenciis ganxilvisas miuTiTebs, rom sasjelis
gamoyenebiT sazogadoebisaTvis normis moqmedeba unda iqnas
dadasturebuli. amasTan, sasjelis meSvebiT xdeba samarTlis
xelSeuxeblobis demonstrireba. samarTlis xelSeuxeblobis
demonstrirebis meSveobiT, potenciuri damnaSaveTa mxridan,
momavalSi acilebuli unda iqnas msgavsi samarTlebrivi
darRvevebi.197

pozitiuri generaluri prevenciis ganxilvisas, germaneli
profesori roqsini miuTiTebs, rom sasjelis amocanaa
marTlwesrigis dacva da mosaxleobis mier samarTlis erTgulebis
gaZliereba. aRniSnuls ufro didi mniSvneloba eniWeba
dResdReobiT, vidre wminda sasjelis damaSinebel zemoqmedebas.
sasjelis pozitiur generalur prevenciaSi gamoiyofa sami
gansxvavebuli mizani: 1) socialur-pedagogiuri motivirebuli
swavlebis efeqti, samarTlis erTgulebis gaZliereba; 2) ndobis
efeqti, rodesac moqalaqe xedavs, rom samarTlis realizacia

192 ix. R. Czupryniak, Berücksichtigung generalpräventiver Gründe bei der Strafzumessung in
Deutschland und Polen, Hamburg, 2011, S. 26-27.

193 ix. M.  Pawlik, Das Unrecht des Bürgers, Tübingen, 2012, S. 84-85
194 ix. J. Milton Peralta, Positive Generalprävention als Achtung der Rechtsordnung, Zugleich eine

analytische Unterscheidung möglicher Interpretationen des Begriffs der ,,positiven
Generalprävention“, Zeitschrift für Internationale Strafrechtsdogmatik, 2008,  S. 507.

195 ix. Schünemann/von Hirsch/ Jarebog (Hrsg.), Positive Generalprävention, kritische Analysen im
deutsch-englischen Dialog, 1996, S. 11.

196 ix. R. Schmidt, Allgemeiner Teil, Grundlagen der Strafbarkeit, 2006, S. 7.
197 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 22-23.
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xdeba; 3) daSoSminebis (dawynarebis) efeqti, rodesac damnaSavesTan
konfliqti mogvarebulia.198

sasjelis generalur prevencias vxvdebiT germaniis
sisxlis samarTlis kodeqsis 47-e paragrafis pirvel da 56-e
paragrafis me-3 nawilSi - ,,marTlwesrigis dacva~.199

sasjelis generaluri prevenciis pozitiur aspeqts didi
mniSvneloba aqvs. kerZod, marTlwesrigis dacvas mosaxleobis
samarTlisadmi ndobis SenarCunebiT da gaZlierebiT, aseve
samarTlis realizaciisas (prevenciis integracia). kanoni
aRniSnavs am aspeqts mxolod sasjelis saxis gamoyenebisas da
sasjelis zomis gansazRvrisas.200

hasemeris mosazrebiT, pozitiuri generaluri prevenciis
TvalsazrisiT, pirvel adgilzea ara marTlsawinaaRmdego qmedebis
Tavidan acileba, aramed adamianis sanimuSo qceva.201

sasjelis pozitiur generalur prevenciaze marTebulad
msjelobs prof. m. lekveiSvili. igi wers: ,,sasjelis zogadi
prevenciuli roli imaSi gamoixateba, rom damnaSavisaTvis misi
Sefardeba Tavisi arsebobis faqtiTa da gamoyenebis
SesaZleblobiT dadebiT efeqts axdens sazogadoebis meryev
elementebze danaSaulis Cadenisagan Tavis aridebis aspeqtSi~.202

pozitiuri generaluri prevencia miznad isaxavs qveynis
mosaxleobaSi konformuli saqcielis gaZlierebas. aRniSnuli
gulisxmobs, rom normis darRvevis SemTxvevaSi abstraqtulad
sasjeli gamoiyeneba, xolo konkretulad ki igulisxmeba damnaSave
piris mimarT sisxlissamarTlebrivi devnis ganxorcieleba,
Cadenili danaSaulis adekvaturi sasjeliT misi gasamarTleba da
sasjelis moxda, raTa mosaxleobaSi kanonisadmi morCilebas
hqondes adgili. iakobsis mixedviT, pozitiuri generaluri
prevencia gulisxmobs, mosaxleobaSi normis ndobis, normis
aRiarebis da normis stabilurobis damkvidrebas.203

iakobsi da hegeli miuTiTeben, rom normis aRiareba
mxolod maSin aris samarTliani, rodesac normebi samarTliania.204

bekarias sasjelis miznad miaCnia mxolod danaSaulTa
Tavidan acileba da amitom igi gadaWriT uaryofs im azrs,
romelic sasjelis Sinaarss xedavs proporciis safuZvelze
TanasworisaTvis Tanasworis mizRvaSi; sasjels igi ar Tvlis
mimzRveli samarTlianobis aqtad; sasjeli emsaxureba

198 ix. C. Roxin, Strafrecht, Allgemeiner Teil, Band 1, München, 2006, S. 81-82.
199 ix. J. Baumann, U. Weber, W. Mitsch, Strafrecht, Allgemeiner Teil, Bielefeld, 1995, S. 18.
200 ix. G. Schäfer, G. Sander, G. Gemmeren, Praxis der Strafzumessung, München, 2008, S. 170
201 ix. Schünemann/von Hirsch/ Jarebog (Hrsg.), Positive Generalprävention, kritische Analysen im

deutsch-englischen Dialog, 1996, S. 12.
202 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi

RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 31.
203 ix. m. SalikaSvili, kriminologia, Tbilisi, 2011, gv. 224.
204 ix. V. Badura, Hegel, Hassemer, Jakobs und  die Bestätigung  der Normgeltung durch Strafe.

Lex Talionis im Gewand der positiven Generalprävention?, 2009,  S. 25.
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sazogadoebrivi cxovrebis praqtikul moTxovnilebebs da amitom
mizanSewonil xasiaTs unda atarebdes.205

sasjelis zogadprevenciuli mizani dasabuTebuli aqvs
v. zubkovas. igi wers: ,,danaSaulis Tavidan acilebaSi
mniSvnelovan faqtors warmoadgens sazogadoebis wevrTa aRzrda
maTSi pozitiuri moralis, rwmenisa da Sexedulebebis
gamomuSavebis mimarTulebiT~.206

zogadi prevenciis mizani sasjeliT daSinebis garda
flobs udides moralur efeqts da is miRweulia maSin, roca
arakanonmorCili moqalaqeebi aRiqvamen im faqts, rom yovel
Cadenil danaSauls gardauvlad mohyveba sasjeli da amis Sedegad
Sewyveten TavianT saqmianobas, romelic danaSaulebrivi qmedebis
Cadenazea orientirebuli.207

i. andenesi ixilavs sasjelis zogadprevenciul mizans. igi
wers: ,,sasjels SeuZlia hqondes 1) daSinebis efeqti; 2) moraluri
efeqti; 3) SeuZlia Cveulebrivi kanonmorCili qcevis
stimulireba~.208

Tumca sasjelis mizani aris generaluri prevencia, magram
igi xorcieldeba ara daSinebiT, aramed moraluri swavlebis
meSveobiT. sazogadoebaSi unda arsebobdes saerTo movaleobis
SegrZneba danaSaulis winaaRmdeg.209

germanul sisxlissamarTlebriv literaturaSi
miTiTebulia, rom sasjelis meSveobiT unda iswavlo pozitiuri
damokidebuleba sisxlissamarTlebrivi normebis mimarT.210

imisaTvis, rom sasjelis jerovani motivaciuri zemoqmedeba
uzrunvelyofil iqnas, anu sasjelis meSveobiT, saxelmwifom misi
sazogadoebis yvela wevris misTvis sasurveli moqmedeba
uzrunvelyos, aucilebelia, pirvel rigSi, sazogadoebaSi arsebul
pirobebTan TviT sasjelis Sesabamisoba, radgan danaSaulebrivma
qcevam gakicxva gamoiwvios ara marto saxelmwifos, aramed
sazogadoebis yvela wevris mxridan da, amasTan, sasjelma
sazogadoebaSi garkveuli mxardaWera hpovos. aseve aucilebelia,
rom danaSaulebriv qcevas gardauvalad da amasTan droulad,
mohyves sasjelis daniSvna. arc erTi danaSaulebrivi qmedeba
dausjeli ar unda darCes. marTalia, SesaZlebelia, rom esa Tu is
danaSauli gauxsneli darCes, magram, am SemTxvevaSi, saxeze unda
iyos is faqti, rom saxelmwifos, kerZod, samarTaldamcavi
organoebis mxridan damnaSavis dasjisaTvis yvelaferia
gakeTebuli. rac ufro srulad iqneba es sakiTxebi mogvarebuli,

205 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,
1960, gv. 42.

206 ix. В. Зубкова, уголовное наказание и его социальная роль, теория и практика М. 2002. c. 86.
207 ix. m. qaTamaZe, sasjelis miznebi sisxlis samarTlis kanonmdeblobaSi,

almanaxi, #3, 2004, gv. 55.
208 ix. И. Анденес, Наказание и предупреждение преступлении М. 1979. c. 149.
209 ix. G. Radbruch, Gesamtausgabe Band 3, Rechtsphilosophie III, Heidelberg, 1990,  S. 32.
210 ix. J. Milton Peralta, Positive Generalprävention als Achtung der Rechtsordnung, Zugleich eine

analytische Unterscheidung möglicher Interpretationen des Begriffs der ,,positiven
Generalprävention“, Zeitschrift für Internationale Strafrechtsdogmatik, 2008,  S. 507.
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miT ufro didi prevenciuli Zala eqneba sasjels da, aqedan
gamomdinare, miT ufro did motivaciur zemoqmedebas moaxdens igi,
rogorc obieqturi realoba, adamianis qcevis procesSi.211

sasjelis pozitiuri generaluri prevencia, gansxvavebiT
negatiuri generaluri prevenciisgan, moqmedebs gansazRvrul
pirTa wreze, romelTa qcevazec sasjelma gavlena unda moaxdinos.
maSin, rodesac daSineba mimarTulia individebis mimarT,
romlebsac aqvT warmodgena danaSaulis Cadenis Sesaxeb,
pozitiuri generaluri prevencia gamodis iqedan, rom dasjili
adamianebis TqmiT, isini yovelTvis normis erTgulebi arian.212

mimaCnia, rom sasjelis pozitiuri generaluri prevencia
moqmedebs sazogadoebis yvela wevris mimarT, rogorc kanonis
ZalaSi Sesvlis momentidan, rodesac kanonmdebeli ama Tu im
qmedebas gamoacxadebs danaSaulad da mis Cadenas akrZalavs
sasjeliT (kanonisadmi pativiscema), aseve sasamarTlos mier
konkretuli pirisaTvis sasjelis daniSvniT da misi aRsrulebiT
(sasjelisadmi pativiscema).

sasjelis pozitiuri generaluri prevenciis kritika
gvxvdeba germanul sisxlis samarTlis dogmatikaSi. SmiTc
rembergi miuTiTebs, rom Tu pirs mxolod pozitiuri generaluri
prevenciis farglebSi davsjiT, damnaSavis individualuri,
pirovnuli monacemebi gauTvaliswinebeli darCeba. pozitiuri
generaluri prevencia ar moiTxovs ra zomis sasjeli unda iqnas
gamoyenebuli. amdenad, arsebobs safrTxe sasjelis zomasTan
dakavSirebiT.213

sasjelis pozitiuri generaluri prevenciis idea
gamoxatulia saqarTvelos sisxlis samarTlis kodeqsis 39-e
muxlis me-2 nawilSi. sisxlis samarTlis kodeqsis 39-e muxlis me-2
nawilis Tanaxmad, sasjelis mizani xorcieldeba msjavrdebulsa
da sxva pirze zemoqmedebiT, raTa isini ganimsWvalon
marTlwesrigis dacvisa da kanonis winaSe pasuxismgeblobis
grZnobiT. aRniSnul muxlSi gamoxatulia, rogorc sasjelis
pozitiuri generaluri prevencia (sxva pirze zemoqmedebiT), ise
sasjelis pozitiuri specialuri prevencia (msjavrdebulze
zemoqmedebiT). sasjelis pozitiuri specialuri prevencia
ganxiluli iqneba qvemoT. marTalia sisxlis samarTlis
kanonmdebloba aRiarebs sasjelis pozitiur generalur
prevencias, rac gulisxmobs, imas, rom sasjelma sazogadoeba unda
ganmsWvalos marTlwesrigis dacvisa da kanonis winaSe
pasuxismgeblobis grZnobiT, magram Tu gadavxedavT saqarTvelos
sisxlis samarTlis kodeqsSi arsebul RonisZiebebs da sanqciebs,
masSi gamoxatulia sasjelis negatiuri generaluri prevencia,
romelic sazogadoebis daSinebazea orientirebuli. magaliTad,

211 ix. z. korZaZe, sasjelis motivaciuri zemoqmedeba, almanaxi, #8, 1998.
212 ix. T. Hörnle, Straftheorien, Tübingen, 2011, S. 25.
213 ix. F. J. Schmitz-Remberg, Verständigung und positive Generalprävention , Eine Untersuchung

der Verständigung im Strafverfahren gemäß § 257 c StPO hinsichtlich ihrer Vereinbarkeit   mit
der positiven Generalprävention; zugleich ein Beitrag zu den Straftheorien und der
Strafzumessung, 2014, S.  45.
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mosamarTles ufleba ara aqvs gamoiyenos pirobiTi msjavri, Tu
mxareebs Soris dadebuli ar aris saproceso SeTanxmeba,
gamonaklisi SemTxvevebis garda. aseve, sasamarTlos ufleba ara
aqvs daniSnos minimalur sasjelze naklebi sasjeli, Tu mxareebs
Soris ar aris damtkicebuli saproceso SeTanxmeba da a.S.

2.1.2. sasjelis negatiuri generaluri prevencia

rogorc ukve aRiniSna, sasjelis generaluri prevencia
moicavs rogorc pozitiur, ise negatiur aspeqtebs.

sasjelis negatiuri generaluri prevenciis Teoria
ukavSirdeba germaneli kriminalistis anselm foierbaxis saxels
(fsiqologiuri iZulebis Teoria).

aRniSnuli Teoria sasjels miznad usaxavs mxolod
sazogadoebis daSinebas. sasjelis muqara, sasjelis Sefardeba da
sasjelis aRsruleba sazogadoebaSi unda nergavdes SiSs, rom
fsiqologiuri iZulebis qveS myofma mosaxleobam danaSauli ar
Caidinos. hegeli akritikebda foierbaxis generaluri prevenciis
Teorias, radgan miiCnevda, rom igi adamians ise epyroboda, rom
ZaRlis dasaSineblad TiTqos joxs iqnevda.214

sasjeli, rogorc daSinebis saSualeba, aris normis
aranebayoflobiT dacvis safuZveli. aRniSnulis sawinaaRmdegod,
pozitiuri generaluri prevenciis idea mdgomareobs imaSi, rom
saxelmwifo sasjeli gamoiyeneba normis nebayoflobiT dacvis
motivaciisaTvis215.

yvela moqalaqis qceva ar aris normis Sesabamisi. adamianebi
ar arian angelozebi. am safuZvliT saWiroa maTi daSineba. saWiro
daSinebis xarisxi samarTlebrivi sikeTis mniSvnelobiT
ganisazRvreba. rac ufro mniSvnelovania samarTlebrivi sikeTe
sazogadoebisTvis, miT ufro didi unda iyos sasjeliT daSineba.216

germaneli profesori roqsini sasjelis negatiuri
generaluri prevenciis ganxilvisas miuTiTebs, rom foierbaxis
mixedviT, sasjelis mizani mdgomareobs kanoniT daSinebis
efeqturobis dasabuTebaSi, romlis gareSec es daSineba
araefeqturi iqneboda. kanoni yvela moqalaqeze damaSinebel
zemoqmedebas axdens.217

214 ix. m. turava, sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba,
Tbilisi, 2011, gv. 45.

215 ix. Schünemann/von Hirsch/ Jarebog (Hrsg.), Positive Generalprävention, kritische Analysen im
deutsch-englischen Dialog, 1996, S. 1.

216 ix. J. Milton Peralta, Positive Generalprävention als Achtung der Rechtsordnung, Zugleich eine
analytische Unterscheidung möglicher Interpretationen des Begriffs der ,,positiven
Generalprävention“, Zeitschrift für Internationale Strafrechtsdogmatik, 2008,  S. 514.

217 ix. C. Roxin, Strafrecht, Allgemeiner Teil, Band 1, München, 2006, S. 79.
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germanul sisxlissamarTlebriv literaturaSi arsebobs
gansxvavebuli mosazrebac, romlis Tanaxmadac, sasjelis amocana
gamoixateba potenciur damnaSaveTa daSinebaSi.218

saxelmwifos aqvs SesaZlebloba danaSaulis Rirebuleba
potenciuri damnaSaveebisaTvis gazardos. sasjelis meSveobiT
izrdeba dasjis albaToba an qmedebasa da sanqcias Soris vadis
Semcirebis SesaZlebloba. sazogadoebis TiToeuli wevris
daSinebiT sazogadoebrivi efeqti miiRweva.219

daSineba gamarTlebulia maSin, rodesac potenciuri
damnaSaveebi informirebulni arian konkretuli danaSaulisaTvis
sasjelis Sefardebis Taobaze.220

sasjelis negatiuri generaluri prevencia gamodis iqedan,
rom moqalaqeebi icnoben sisxlis samarTlis normebs da sasjelis
Sefardebis praqtikas. Tumca, saSualod ganaTlebuli moqalaqeebi
umetes sisxlissamarTlebriv normebs da sasamarTlo praqtikas
saerTod ar icnoben.221

germaneli profesori maieri miuTiTebs, rom sasjelis
negatiuri generaluri prevenciis gavlena sazogadoebaze
xorcieldeba: 1) sasjelis muqariT; 2) sasjelis SefardebiT;
3) sasjelis aRsrulebiT.222 analogiur mosazrebas gvTavazobs
gropi. igi miuTiTebs, rom daSinebis funqcia xorcieldeba ara
mxolod sasjelis daSinebiT, aramed sisxlis samarTlis saqmis
warmoebiT, sasjelis SefardebiT da sasjelis aRsrulebiT.223

sasjelis aRsruleba emsaxureba mxolod daSinebis
gaZlierebas.224

sasjelis zogadprevenciuli Teoriis momxrea italieli
mecnieri Cezare bekaria. igi Tavis cnobil naSromSi ,,danaSaulisa
da sasjelisaTvis~ miuTiTebs, rom SiSi kanonis winaSe
keTilismqmnelia, magram SiSi adamianis mimarT damRupvelia, magram
warmoSobs danaSauls.225

danaSaulis zogadi gafrTxileba, rogorc sasjelis erT-
erTi mizani, miiRweva, sazogadod saSiSi qmedebisaTvis sasjelis
gamoyenebis muqaris gziT. sasjelis gamoyenebis muqara Tu
gamyarebuli iqneba misi realurad gamoyenebiT, es damnaSaveebze
did fsiqologiur zegavlenas axdens da aiZulebs pirovnebas Tavi
Seikavos danaSaulis Cadenisagan. yoveli danaSaulisaTvis
pasuxismgebloba gardauvalia. es niSnavs imas, rom arc erTi

218 ix. G. Jakobs, Strafrecht, Allgemeiner Teil, Berlin, 1993, S. 20.
219 ix. T. Spirgath, Zur Abschreckungswirkung des Strafrechts - Eine Metaanalyze

Kriminalstatistischer Untersuchungen, Berlin, 2013, S. 10
220 iqve, S. 86.
221 ix. T. Mushoff, Strafe-Maßregel-Sicherungsverwahrung, Frankfurt, 2008, S. 120-121.
222 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 22.
223 ix. W. Gropp, Strafrecht, Allgemeiner Teil, Springer-Verlag, Berlin Heidelberg, 2001, S. 36.
224 ix. M. Pawlik, Strafe oder Gefahrenbekämpfung? Die Prinzipien des deutschen Internationalen

Strafrechts vor dem Forum der Straftheorie, Zeitschrift für Internationale Strafrechtsdogmatik,
Regensburg, 2006,   S. 288.

225 ix. C. bekaria, ,,danaSaulisa da sasjelisaTvis~, i. xucuraulis Targmani
italiuridan, Tbilisi, 2003, gv. 199.
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danaSauli ar darCes gauxsneli, verc erTma damnaSavem ver unda
aicdinos pasuxismgebloba mis mier Cadenili borotebisaTvis.226

zogierTi mecnieri daSinebis elements gadamwyvet
mniSvnelobas aniWebs. me-20 saukunis dasawyisSi cnobili
sociologi e. ferri miuTiTebda, rom sasjeliT daSinebam ar
SeiZleba mogvces dadebiTi efeqti da gamafrTxilebeli zegavlena
moaxdinos adamianis mier danaSaulis Cadenaze. rusi mecnieri
m. Sargorodski ar eTanxmeba am mosazrebas da mas dausabuTeblad
miiCnevs. igi aRniSnavs, rom arsebobs adamianTa kategoria,
romlebic swored sasjelis SiSiT ar sCadian danaSauls.

m. Sargorodski miiCnevs, rom sasamarTlos mier
gamoyenebul sasjels aRmzrdelobiTi mniSvnelobac aqvs. sisxlis
samarTalSi sasjeli aRmzrdelobiT zegavlenas axdens SiSis
faqtoriT, xolo imaTTvis, visTvisac sasjeliT daSineba sakmarisi
ar aris – zemoqmedebs sasjelis SefardebiT.227 aRniSnulidan
gamomdinare, sasjelis damaSinebeli efeqti moqmedebs, rogorc
sasjelis muqaris gziT, ise sasamarTlos mier sasjelis
daniSvniT.

germanul sisxlissamarTlebriv literaturaSi
daSinebasTan erTad miuTiTeben msxverplis dacvazec. ase
magaliTad, Tomas hofmani miuTiTebs, rom daSinebis mizani
mdgomareobs, rogorc potenciuri damnaSaveTa mxridan konkretuli
danaSaulis Tavidan acilebaSi, ise konkretuli sxva adamianebis
dacvaSi, romlebic potenciuri msxverplebi arian.228

sxvisi dasjis magaliTi adamianSi qmnis warmodgenas
danaSaulisa da sasjelis mWidro asociaciis Sesaxeb, ramac
SeiZleba Semakavebeli roli Seasrulos, maSinac ki, roca kaci
darwmunebulia, rom mas ver miagneben. e.i. moqmedebs qvecnobieri
SiSi sasjelisadmi.229

aris xolme iseTi SemTxvevebi, rodis garkveul periodSi
konkretuli danaSaulebis (mag. mkvleloba, yaCaRoba da a.S) Cadena
matulobs. am dros dgeba sakiTxi aRniSnuli danaSaulebisaTvis
gaTvaliswinebuli sasjelebis gamkacrebisa. gamkacrebuli
sasjeli damaSinebel efeqts axdens im pirebze, romlebic
midrekilni arian danaSaulis Cadenisaken. Tumca arsebobs
mosazreba, rom sasjelis simkacre daSinebaze zegavlenas ar
axdens. Soxis azriT, msubuqi sasjelis meSveobiT, msgavsi
damaSinebeli efeqti SeiZleba iqna miRweuli, rogorc mkacri
sasjelis SemTxvevaSi.230

samarTaldamrRvevis mimarT sasjelis gamoyeneba
moqalaqeTa garkveul kategoriaSi SiSis emocias badebs im

226 ix. g. inwkirveli, saqarTvelos saxelmwifosa da samarTlis safuZvlebi.
Tbilisi. t. 3, 1992, gv. 79.

227 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 39.

228 ix. T. Hoffmann, Die Moral der Strafe, Deutscher Kongress für philosophie in München/Sektion:
Rechts und Sozialphilosophie, 2011, S. 9.

229 ix. k. wiqariSvili, sasjeli, almanaxi, #8, 1998.
230 ix. T. Mushoff, Strafe-Maßregel-Sicherungsverwahrung, Frankfurt, 2008, S. 121.
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akrZalvebisa da siZneleebisadmi, romlebic maT mier danaSaulis
Cadenas SeiZleba mohyves. SiSi, rogorc emociuri mdgomareoba
adamianSi gamoiwveva raRac saSiSroebis safrTxiT.

zogierTi avtori, kerZod gamoCenili italieli sociologi
e. fermi, aRniSnavs, rom sasjelis safrTxe efeqturi saerTod araa
da danaSaulis gafrTxileba ar SeuZlia. aseTi mtkiceba, ra Tqma
unda, srulebiT usafuZvloa, radgan arsebobs pirTa wre,
romlebic danaSauls ar Cadian imitom, rom sasjelis eSiniaT.
sakmarisia davsvaT kiTxva, - gaizrdeba Tu ara danaSaulTa ricxvi,
Tu sisxlissamarTlebriv normebs gavauqmebT? naTeli gaxdeba, rom
aseT SemTxvevaSi danaSaulTa ricxvi gaizrdeba.231

rogorc vxedavT, sasjeliT daSinebasTan dakavSirebiT,
sisxlis samarTlis TeoriaSi gansxvavebuli mosazrebebi arsebobs.
germanul sisxlissamarTlebriv literaturaSi miTiTebulia, rom
adamianebi, romlebsac gaupatiurebis Cadena surT, sasjeliT
daSinebam, isini ar SeiZleba Seakavos. xolo adamianebi, romlebic
faqtobrivad ar Cadian gaupatiurebas, sasjeliT daSinebis
gareSec ar Caidendnen aRniSnul danaSauls.232 amdenad, SeiZleba
iTqvas, rom daSineba zogierT danaSaulTan mimarTebiT
araefeqturia.

sasjelis generaluri prevenciis kritikosebi miuTiTeben,
rom aRniSnuli Teoria damnaSavis braleulobis princips ar
gansazRvravs. amasTan, sasjelis negatiuri generaluri prevenciis
safrTxe mdgomareobs imaSi, rom igi Seicavs ,,saxelmwifo
teroris~ niSnebs.233

sisxlis samarTlis dogmatikaSi arsebobs mosazreba, rom
sasjelis negatiuri generaluri prevencia ar aris saWiro.
SesaZlebelia es Candes iseT deliqtebSi, romlebsac
individualuri msxverpli ar hyavT, e.w. umsxverplo deliqtebi,
rogoricaa gadasaxadisagan Tavis arideba.234

sasamarTlo praqtikaSi aRiarebulia, rom sasjelis
gamkacreba daSinebis safuZvliT, daSvebulia im SemTxvevaSi,
rodesac danaSaulis sazogadoebrivi saSiSroeba izrdeba.235

damaSinebeli efeqtis dasabuTebisas, sasjelis simkacrem
bralis Sesabamisi sasjelis zeda zRvars ar unda gadaaWarbos.236

sasamarTlo praqtika aRiarebs negatiur generalur
prevencias, rogorc sasjelis gamkacrebis safuZvels, mxolod
bralis Sesabamis farglebSi.237

amdenad, SeiZleba iTqvas, rom sasjels umetes SemTxvevaSi
damaSinebeli efeqti gaaCnia.

231 ix. z. korZaZe, sasjelis motivaciuri zemoqmedeba, almanaxi, #8, 1998.
232 ix. Norbert Hoerster, Muss Strafe sein? Positionen der Philosophie, München, 2012, S. 69-70.
233 ix. R. Steffens, Wiedergutmachung und Täter-Opfer-Ausgleich im Jugend und

Erwachsenenstrafrecht in den neuen Bundesländern, Godesberg, 1999, S. 106-107.
234 ix. T. Walter, Vergeltung als Strafzweck, Prävention und Resozialisierung als Pflichten der

Kriminalpolitik, Zeitschrift für Internationale Strafrechtsdogmatik, Regensburg, 2011, S. 645.
235 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 186.
236 iqve, gv. 187.
237 ix. G. Schäfer, G. Sander, G. Gemmeren, Praxis der Strafzumessung, München, 2008, S. 160
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yovelive zemoaRniSnulidan gamomdinare, SeiZleba iTqvas,
rom sasjelis negatiuri generaluri prevencia moqmedebs ara
sazogadoebis yvela wevris mimarT, aramed sazogadoebis meryev
elementebze, rogorc kanonis ZalaSi Sesvlis momentidan, rodesac
kanonmdebeli ama Tu im qmedebas gamoacxadebs danaSaulad da mis
Cadenas akrZalavs sasjelis muqariT (kanoniT daSineba), aseve
sasamarTlos mier konkretuli pirisaTvis sasjelis daniSvniT da
misi aRsrulebiT (sasjeliT daSineba). amiT imis Tqma gvinda, rom
sasjeli damaSinebel zemoqmedebas axdens ara yvela adamianze,
aramed mxolod im pirebze, romlebic midrekilni arian
danaSaulebrivi qmedebebis Cadenisaken.

2.2. sasjelis specialuri (kerZo) prevencia

sasjelis specialuri, anu kerZo prevencia gulisxmobs
danaSaulis Tavidan acilebas msjavrdebulis mxridan. sasjelis
daniSvnis da misi moxdis Semdeg msjavrdebuls aRar unda hqondes
survili, rom xelmeored Caidinos danaSauli.

sasjelis specialuri prevenciis miRweva SesaZlebelia
ramdenime gziT:

1) damnaSaves CamorTmeuli aqvs raime ufleba (mag. daikavos
garkveuli Tanamdeboba), an ar aqvs fizikuri SesaZlebloba
(mag. moTavsebulia sapyrobileSi) Caidinos danaSauli.

2) sasjelis aRsrulebisas masTan mimdinareobs
aRmzrdelobiTi samuSaoebi.

3) damnaSaves afrTxileben, rom axali danaSaulis Cadenis
SemTxvevaSi kvlav sasjeli elis. Tanac savaraudod, ufro
mkacri.238

specialuri prevenciis Teoria gviCvenebs sasjelis
prevenciul zemoqmedebas. igi gavlenas axdens TviT damnaSaveze,
raTa SemdgomSi gamoiricxos mis mxridan danaSaulis Cadena.239

sasjelis specialuri prevencia gulisxmobs
msjavrdebulis mier danaSaulis meored Cadenis acdenas, romelic
miiRweva imiT, rom pirs Cadenili danaSaulis simZimis da xarisxis
Sesabamisi sasjelis SefardebiT SesaZlebloba espoba Caidinos
axali danaSauli. mag. Tu pirs mZime an gansakuTrebiT mZime
danaSaulisaTvis Sefardebuli aqvs Tavisuflebis aRkveTa,
bunebrivia igi sazogadoebisagan izolirebulia da amiT
acdenilia mis mier axali danaSaulis Cadena.240

listi sasjelis specialuri prevenciis ganxilvisas
miuTiTebs sam garemoebaze: 1) gamosworebis unaris mqone

238 ix. z. goTua, sisxlis samarTali, zogadi nawili, sasjeli, Tbilisi,
2001, gv. 9

239 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, Munchen, 2006, S. 19
240 ix. k. kvirkvelia, sisxlis samarTali, zogadi nawili, Tbilisi, 2004, gv. 282.
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damnaSavis gamosworeba. 2) gamousworebeli damnaSavis daSineba.
3)  gamousworebeli damnaSavis gauvnebelyofa.241

damnaSavis gamosworebaSi igulisxmeba – socialuri
motivebis gaZliereba. daSinebaSi igulisxmeba egoisturi motivebis
gaZliereba, xolo damnaSavis gauvnebelyofaSi ki – misi izolacia
sazogadoebisagan.242

sasjeli da dacvis RonisZiebebi emsaxureba samarTlebrivi
sikeTis dacvas da damnaSavis sazogadoebaSi reintegracias.

sasjelis specialur prevenciul mizans sasamarTlo
praqtika didi xania ar icnobs, Tumca federalurma sasamarTlom
aRniSnulze Tavis dasabuTebul gadawyvetilebaSi miuTiTa.
federalurma sasamarTlom 1970 wels, germaniis sisxlis
samarTlis kodeqsis 46-e paragrafis pirveli nawilis me-2
winadadebis Sesabamisad daadgina, rom sasjelis Sefardebisas ar
aris gaTvaliswinebuli sasjelis socialurad saziano gverdiTi
movlenebis Tavidan acileba, Tumca kanoni imis Sesaxeb saubrobs,
rom aRniSnuli gasaTvaliswinebelia.243

kerZo prevenciis mizani miiRweva msjavrdebulze sasjelis
iseTi zemoqmedebiT, rom momavalSi aRar Caidinos axali
danaSauli. es ukanaskneli ki miiRweva msjavrdebulis
gamosworebis gziT, romelic sasjelis moxdis procesSi unda
ganxorcieldes. amasTan unda aRiniSnos, rom kerZo prevenciis
mizani ar daiyvaneba msjavrdebulis gamosworebaze.
msjavrdebulis mier axali danaSaulis Tavidan acileba
SesaZlebelia, mag: sasamarTlos mier Tanamdebobis dakavebis an
saqmianobis uflebis CamorTmeviT, roca msjavrdebuli borotad
iyenebda Tavis samsaxurebriv mdgomareobas an profesias
danaSaulebrivi miznis misaRwevad.244 savsebiT logikurad
msjelobs m. qaTamaZe, rodesac ambobs, rom kerZo prevenciis mizani
ar daiyvaneba msjavrdebulis gamosworebaze. msjavrdebulis
gamosworeba ufro farTo cnebaa da igi moicavs kerZo
prevenciasac, xolo kerZo prevencia ki gamosworebas ar udris.

zogadi prevenciisagan gansxvavebiT, kerZo prevencia
xorcieldeba mxolod msjavrdebulis mimarT, rogorc sasjelis
daniSvnis, ise sasjelis aRsrulebis SemTxvevaSi. Tuki zogadi
prevencia (mxedvelobaSi gvaqvs pozitiuri generaluri prevencia)
mimarTulia sazogadoebis yvela deliqtunariani wevris mimarT,
raTa maT ar Caidinon danaSauli, kerZo, anu specialuri prevencia
mimarTulia mxolod msjavrdebulis mimarT, raTa mis mxridan
gamoiricxos axali danaSaulis Cadena.

m. Sargorodski wers, _ sasjelis zemoqmedeba iyofa sam
stadiad: 1) sasjeli, romelic mocemulia kanonSi, zemoqmedebs,
rogorc saerTo gamafrTxilebeli Zala. TviT faqti, axali
kanonisa, misi publikacia, qmedebis danaSaulad gamocxadeba,

241 ix. G. Jakobs, Strafrecht, Allgemeiner Teil, Berlin, 1993, S. 23.
242 ix. Norbert Hoerster, Muss Strafe sein? Positionen der Philosophie, München, 2012, S. 53.
243 ix. G. Schäfer, G. Sander, G. Gemmeren, Praxis der Strafzumessung, München, 2008, S. 160-161.
244 ix. m. qaTamaZe, sasjelis miznebi sisxlis samarTlis kanonmdeblobaSi,

almanaxi, 2004, gv. 55.
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yovelive amas mohyveba saerTo gamafrTxilebeli zemoqmedeba.
2) sasjeli, romelic daniSnulia sasamarTlos mier, axdens,
rogorc saerTo, ise specialur prevenciul zemoqmedebas.
3) sasjeli, misi aRsrulebis procesSi axdens saerTo da
specialur gamafrTxilebel zemoqmedebas da ZiriTadad moqmedebs
damnaSaveze.245

sasjeli emsaxureba gafrTxilebas da gamosworebas. Tu
damnaSavis gamosworeba ar aris SesaZlebeli, yvelaze cud
SemTxvevaSi xdeba sasjelis meSveobiT damnaSavis gauvnebelyofa.
samarTliani aris mxolod sazogadoebisaTvis saWiro sasjeli.
sasjelis gamoyeneba SeiZleba mxolod saWiroebis SemTxvevaSi.
xolo Tu sasjeli ar aris saWiro, maSin is azrs kargavs.246

sisxlis samarTlis TeoriaSi miTiTebulia, rom sasjelis
mizani _ axali danaSaulis Tavidan acileba, sapatimro
sasjelebTan mimarTebaSi gamoixateba damnaSave pirovnebis
sazogadoebisagan izolaciaSi, raTa mis mimarT dazaralebulma
mxarem Surisgebis mizniT ar moaxdinos raime xelyofa, an misi
mxridan gamoiricxos axali danaSaulis Cadena. arasapatimro
sasjelebis gamoyenebisas axali danaSaulis Tavidan acilebis
faqtori gamoricxulia.247 Cven am mosazrebas ver daveTanxmebiT,
vinaidan axali danaSaulis Tavidan acileba, rogorc ukve
aRvniSneT moicavs, rogorc zogad, ise specialur prevencias.
zogadi prevencia moqmedebas iwyebs TviT sisxlis samarTlis
kanonis ZalaSi Sesvlis momentidan da zogad gamafrTxilebel
amocanas asrulebs sazogadoebis yvela deliqtunarian wevrebze,
xolo specialuri prevencia ki moqmedebas iwyebs msjavrdebulis
mimarT sasjelis daniSvnis SemTxvevaSi, rogorc sapatimro saxis
sasjelebTan, aseve arasapatimro saxis sasjelebTan mimarTebaSi.
avtors axali danaSaulis Tavidan acileba gagebuli aqvs Zalian
viwrod, rac arasworia.

sasjelis prevenciuli rolis ganxilvisas aucilebelia
Tavisuflebis (determinizmis farglebSi) problemis ganxilva,
radgan, Tu adamiani absoluturad Tavisufalia, maSin adamianze
sasjeli zemoqmedebas ver moaxdens, iseve, rogorc sasjeli
uazroa im SemTxvevaSi, rodesac adamiani araa Tavisufali arseba.

sisxlis samarTlis klasikuri skola amodioda adamianis
absoluturi Tavisuflebis ideidan, anu indeterminizmis
postulatebidan, romlis Tanaxmad, adamiani absoluturad
Tavisufalia. anu klasikuri skolis Tanaxmad, adamians SeuZlia
gaakeTos arCevani, an Caidinos danaSauli, an piriqiT Tavi Seikavos
misi Cadenisagan. e.i klasikuri skolis Tanaxmad, adamiani
absoluturad Tavisufalia danaSaulis CadenaSi. am logikiT ki
sasjeli aris samagieros mizRva.

245 ix. М. Д. Шаргородский, наказание по советскому уголовному праву, часть вторая,
Москва, 1985, с-198.

246 ix. W. Gropp, Strafrecht, Allgemeiner Teil, Springer-Verlag, Berlin Heidelberg, 2001, S. 37.
247 ix. p. dauTaSvili, al. kvaSilava, sisxlis samarTali, zogadi nawili,

Tbilisi, 2003, gv. 127.
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am sakiTxze savsebiT logikurad msjelobs prof. guram
naWyebia. igi miuTiTebs, rom Tuki adamiani absoluturad
Tavisufalia, maSin sasjels ar SeuZlia dadebiTad imoqmedos
msjavrdebulis gamosasworeblad. (raki adamianze garedan araferi
moqmedebs), ris gamoc sasjeli am viTarebaSi SeiZleboda
yofiliyo mxolod samagieros mizRvis saSualeba.248 rogorc
vxedavT, avtori savsebiT sworad uaryofs adamianis absolutur
Tavisuflebas. adamiani, marTlac rom absoluturad Tavisufali
iyos, maSin sasjels aranairi gamarTleba ar eqneboda da zogadi
prevenciis funqciasac ar Seasrulebda.

zogadi da specialuri prevencia erTmaneTTan mWidrod
arian dakavSirebulni da mTlianobaSi emsaxurebian danaSaulis
winaswar acdenas. axali danaSaulis Tavidan acilebas, rogorc
sasjelis erT-erT mizans udidesi mniSvneloba eniWeba danaSaulTa
winaaRmdeg brZolaSi.

sasjelis specialur prevenciaSi, iseve rogorc sasjelis
generalur prevenciaSi gamoiyofa ori aspeqti: 1) sasjelis
pozitiuri specialuri prevencia; 2) sasjelis negatiuri
specialuri prevencia. ganvixiloT TiToeuli maTgani cal-calke.

2.2.1. sasjelis pozitiuri specialuri prevencia

rogorc ukve aRiniSna, sasjelis specialuri prevencia
moicavs rogorc pozitiur, ise negatiur aspeqtebs. sasjelis
pozitiuri specialuri prevencia mimarTulia konkretul
damnaSaveze, romelsac sasamarTlom dauniSna sasjeli.
gansxvavebiT sasjelis generaluri prevenciisgan, romelic
moqmedebs sisxlis samarTlis kodeqsSi sasjelis dawesebis
momentidan, sasjelis specialuri prevencia xorcieldeba
sasamarTlos mier sasjelis daniSvnis momentidan.  sasjelis
pozitiuri specialuri prevencia gulisxmobs msjavrdebulis
mxridan axali danaSaulis Tavidan acilebas misi
resocializaciis gziT. gansxvavebiT sasjelis negatiuri
specialuri prevenciisgan, sasjelis pozitiuri specialuri
prevencia ukavSirdeba sasjelis umTavres mizans – msjavrdebulis
resocializacias. aRniSnul sakiTxze marTebulad msjelobs
prof. m. turava. igi wers: ,,pozitiuri specialuri prevencia
miznad isaxavs resocializaciis gziT iseTi damnaSavis isev
sazogadoebaSi dabrunebas, romlis gamosworebac jer kidev
SesaZlebelia‘‘.249

248 ix. g. naWyebia, sisxlis samarTlis mecnierebis meTodologiuri anbani,
Tbilisi, 2006, gv. 35.

249 ix. m. turava, sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba,
Tbilisi, 2011, gv. 44.
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germaneli profesori maieri miuTiTebs, rom
sisxlissamarTlebriv literaturaSi sasjelis pozitiuri
specialuri prevencia gaTanabrebulia resocializaciasTan,
nawili uTanabrebs reintegracias. xolo anglo-amerikul
terminologiaSi  saubroben reabilitaciaze. pozitiuri
specialuri prevencia socialur-pedagogiur unars, danaSaulis
gareSe mizanmimarTul qmedebas (listis azriT – gamosworeba)
aCvenebs.250

rogorc ukve aRvniSneT, sasjelis pozitiuri specialuri
prevencia moqmedebas iwyebs sasamarTlos mier sasjelis daniSvnis
momentidan da grZeldeba sasjelis aRsrulebis periodSic.

sasjelis aRsrulebisas prioriteti eniWeba sasjelis
specialur prevenciul mniSvnelobas. radgan sasjelis
aRsrulebam unda uzrunvelyos damnaSavis sazogadoebaSi
reintegracia, resocializacia.251

sasjelis specialuri prevenciis mizania ara damnaSavis
sazogadoebis sasargeblo wevrad Camoyalibeba, aramed misi
kanonieri qcevisaTvis xelis Sewyoba.252

sasjelis pozitiuri specialuri prevenciis ganxilvisas
germanul sisxlissamarTlebriv literaturaSi miTiTebulia, rom
sasjelis meSveobiT unda moxdes damnaSavis samarTlebrivi
cnobierebisa da samarTlisadmi erTgulebis gamoRviZeba da
gaZliereba.253

sasjelis specialur prevencias gamarTleba eqneba im
SemTxvevaSi, Tu sasjeli dadebiT gavlenas moaxdens momavalSi
damnaSavis kanonier qcevaze.254

sasjelis mizani emsaxureba samarTlebrivi sikeTis dacvas,
aseve damnaSavis reintegracias sazogadoebaSi. amasTan, arsebobs
moTxovna, rom sasamarTlos mier daniSnulma sasjelma ar unda
gadaaWarbos Cadenili qmedebis simZimes.255

specialuri prevenciis ganxilvisas, germanul
sisxlissamarTlebriv literaturaSi miTiTebulia qmedebisa da
damnaSavis pirovnebis urTierTdamokidebulebaze. listi
amtkicebda, rom misi Teoriis Tanaxmad, Cadenili danaSaulis
simZime nakleb rols TamaSobs. magaliTad, orma adamianma erTad
Caidines qurdoba. aqedan, erTi sasjelis gareSe gaTavisuflda,
xolo meores miesaja aTi wliT Tavisuflebis aRkveTa.
samarTliani sasjelisaTvis mTavaria ara Cadenili qmedeba, aramed
mxolod damnaSavis momavlis prognozi.256

sasjelis pozitiur specialur prevencias aRiarebs
saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis me-2 nawili,

250 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 25-26.
251 ix. W. Gropp, Strafrecht, Allgemeiner Teil, Springer-Verlag, Berlin Heidelberg, 2001, S. 38.
252 ix. G. Jakobs, Strafrecht, Allgemeiner Teil, Berlin, 1993, S. 26.
253 ix. A. Schönke, H. Schröder, Strafgesetzbuch, Kommentar, Verlag C.H. Beck, München,

2010, S. 701
254 ix. T. Hörnle, Straftheorien, Tübingen, 2011, S. 20.
255 ix. M. Thiem, Welchen Zweck hat Strafe? Ein Vergleich der Straftheorien, 2006, S. 17.
256 ix. Norbert Hoerster, Muss Strafe sein? Positionen der Philosophie, München, 2012, S. 57.
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romlis Tanaxmadac, sasjelis mizani xorcieldeba msjavrdebulze
da sxva pirze zemoqmedebiT, raTa isini ganimsWvalon
marTlwesrigis dacvisa da kanonis winaSe pasuxismgeblobis
grZnobiT. aRniSnul muxlSi gamoxatulia, rogorc sasjelis
pozitiuri generaluri prevencia (sxva pirze zemoqmedebiT), ise
sasjelis pozitiuri specialuri prevencia (msjavrdebulze
zemoqmedebiT). sasjelis pozitiur generalur prevenciaze ukve
visaubreT.

pozitiuri specialuri prevenciis dros sasjelis mizania
damnaSavis resocializacia, raTa man aRar Caidinos danaSauli da
igi sazogadoebaSi dabrundes, rogorc misi srulfasovani wevri.
pozitiuri specialuri prevenciiT damnaSavis resocializacia
unda moxdes iseTi saxis RonisZiebebiT, romelTa mizani iqneba
damnaSavis pirovnul ganviTarebaSi arsebuli problemebis da
socializaciis naklebobis gamosworeba.257

sasjelma SeiZleba xeli Seuwyos damnaSavis gardaqmnas ise,
rom mas danaSaulis Cadenis survili gauqres. igi SeiZleba
sasargeblo pirovnebac ki gaxdes. SeiZleba vifiqroT, rom es pirs
Cadenili danaSaulis simZimes agrZnobinebs. sasamarTlos mier misi
damnaSaved cnoba da sasjelis misja mis gamosworebas xels
Seuwyobs.258

kerZo prevenciis mizani miiRweva msjavrdebulze sasjelis
iseTi zemoqmedebiT, rom momavalSi aRar Caidinos axali
danaSauli. es ukanaskneli ki miiRweva msjavrdebulis
gamosworebis gziT, romelic sasjelis moxdis procesSi unda
ganxorcieldes.259

germaniis federaluri sakonstitucio sasamarTlos
moTxovna mdgomareobs imaSi, rom msjavrdebulis
gaTavisuflebisas gaTvaliswinebulia, miRweuli iqna Tu ara misi
resocializacia. damnaSaveebi, romlebic sazogadoebisTvis
safrTxes warmoadgenen, resocializaciis mizani ukan ixevs da
isini patimrobaSi unda darCnen.260

amdenad, rogorc ukve aRiniSna, sasjelis pozitiuri
specialuri prevencia ukavSirdeba sasjelis iseT mizans,
rogoricaa msjavrdebulis resocializacia. msjavrdebulis
resocializacia, rogorc sasjelis umTavresi mizani dawvrilebiT
ganxiluli iqneba qvemoT.

257 ix. m. SalikaSvili, kriminologia, Tbilisi, 2011, gv. 225.
258 ix. k. wiqariSvili, sasjeli, almanaxi, #8, 1998.
259 ix. m. qaTamaZe, sasjelis miznebi sisxlis samarTlis kanonmdeblobaSi,

almanaxi, #3, 2004, gv. 54.
260 ix. U. Grasberger, Verfassungsrechtliche problematiken der Höchststrafen in den USA und in

den Bundesrepublik Deutschland, Todesstrafe und lebenslange Freiheitsstrafe,
Bonn, 1996, S. 64-65.
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2.2.2. sasjelis negatiuri specialuri prevencia

sasjelis negatiuri specialuri prevencia, gansxvavebiT
sasjelis pozitiuri specialuri prevenciisgan, msjavrdebulis
daSinebazea orientirebuli. sasjeli damaSinebel efeqts axdens
im pirebze, romlebic sasamarTlos mier arian msjavrdebulebi.

iseve, rogorc sasjelis negatiuri generaluri prevencia,
sasjelis negatiuri specialuri prevencia moicavs safrTxes.
recidivisti damnaSave samagaliTod unda daisajos (visac ar surs
moisminos, unda SeigrZnos).261

negatiuri specialuri prevenciis Teoriis mixedviT,
sazogadoeba daculi unda iqnes gamousworebeli damnaSavisagan
misi xangrZlivi droiT sazogadoebisagan izolaciiT, raTa moxdes
mis mier axali danaSaulis Cadenis aRkveTa. es ZiriTadad exeba
danaSaulis recidivis SemTxvevebs.262

germaneli profesori maieri miuTiTebs, rom negatiuri
specialuri prevencia moicavs, rogorc daSinebas, ise
usafrTxoebas. aRniSnuli Teoria gamodis iqedan, rom damnaSaves
sasjelis meSveobiT nawilobriv an mTlianad aqvs SezRuduli
Tavisufleba.263

rogorc vxedavT, germanul sisxlissamarTlebriv
literaturaSi, negatiuri specialuri prevenciis ganxilvisas,
daSinebasTan erTad msjeloben usafrTxoebazec. usafrTxoebis
efeqti dakavSirebulia ara mxolod Tavisuflebis aRkveTis
aRsrulebasTan, aramed sasjelis sxvadasxva formebTanac.
Tavisuflebis aRkveTis gadavadebasac aqvs usafrTxoebis efeqti,
magaliTad, gamosacdeli vadis ganmavlobaSi damnaSaveze
xorcieldeba kontroli.264

im SemTxvevaSi, Tu specialuri prevenciis ZiriTadi mizani -
damnaSavis gamosworeba SeuZlebelia, maSin unda moxdes
sazogadoebis dacva saSiSi damnaSavisgan.265 aRniSnulidan
gamomdinare, SeiZleba iTqvas, rom Tu damnaSavis gamosworeba
SeuZlebelia (sasjelis pozitiuri specialuri prevencia), maSin
aucilebelia damnaSavis sazogadoebisagan izolacia (sasjelis
negatiuri specialuri prevencia).

maSin, rodesac daSineba da resocializacia gavlenas
axdens damnaSavis momaval qcevaze, usafrTxoeba gamodis am
zemoqmedebis SeuZleblobidan da cdilobs daicvas sazogadoeba
gamousworebeli damnaSavisagan.266

261 ix. T. Mushoff, Strafe-Maßregel-Sicherungsverwahrung, Frankfurt, 2008, S. 148.
262 ix. m. turava, sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba,

Tbilisi, 2011, gv. 44.
263 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 189.
264 iqve. gv. 190.
265 ix. J. Baumann, U. Weber, W. Mitsch, Strafrecht, Allgemeiner Teil, Bielefeld, 1995, S. 19.
266 ix. Maurach, Gössel, Zipf, Strafrecht, Allgemeiner Teil,  Teilband 2, 2014, S. 802.
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germanul sisxlissamarTlebriv literaturaSi
miTiTebulia, rom Tavisuflebis aRkveTis aRsruleba aseve
emsaxureba sazogadoebis dacvas Semdgomi danaSaulisagan.267

,,samarTlianoba samarTlis meore didi amocanaa, xolo

pirveli aris samarTlebrivi usafrTxoeba, simSvide~ - Gustav
Radbruch.

administraciuli sasamarTlos prezidenti friTc aebi
interviuSi miuTiTebs, rom bolo wels maT hyavdaT mkvlelebi,
sadac iseTi maRali iyo mosaxleobis usafrTxoebis moTxovnileba,
rom es damnaSaveebi SeZlebisdagvarad mkacrad unda dasjiliyvnen
xangrZlivi patimrobiT. SurisZieba am SemTxvevaSi asrulebs
mniSvnelovan rols, romelic Seesabameba usafrTxoebis
interesebs. resocializacia aseT adamianebSi aris rTuli.268

germaniis kanonmdeblobiT aRiarebulia sisxlis samarTlis
orkvaliani sistema. marTalia bralis gareSe ver moxdeba
sasjelis dakisreba, magram saSiSi adamianebisTvis sisxlis
samarTali iyenebs safrTxis Tavidan acilebis or kvals.
umeteswilad prevenciul patimrobas (Tavisuflebis aRkveTa ara
sasjelis saxiT, aramed, rogorc damatebiTi prevenciuli
RonisZieba piris mier danaSaulis Cadenis Tavidan asacileblad)
da daxurul fsiqiatriul dawesebulebaSi moTavsebas (germaniis
sisxlis samarTlis kodeqsis 61-e paragrafi).269

germaniis sisxlis samarTlis kanonmdebloba ($61)
iTvaliswinebs aseve damnaSaveTa specialur samkurnalo
dawesebulebaSi moTavsebas.

socialur-Terapiul dawesebulebaSi aTavseben saSiS
recidivist damnaSaveebs mZime pirovnuli TvisebebiT, sqesobrivi
danaSaulebis Camden pirebs da 27 wlamde gamousworebel
damnaSaveebs.270 SeiZleba iTqvas, rom yovelive zemoaRniSnuli
gamomdinareobs sazogadoebis usafrTxoebis interesebidan.

negatiuri specialuri prevenciisaTvis sasjelis mizania
damnaSavis SeSineba, raTa man momavalSi aRar Caidinos danaSauli.
garda amisa, misi mizania sazogadoebis dacva axali danaSaulis
Cadenisagan, amitom damnaSavis mimarT gamoyenebuli sasjeli unda
iyos mis mier Cadenili danaSaulisa da damnaSavis pirovnebidan
gamomdinare sazogadoebrivi saSiSroebis adekvaturi.271

sasjelis realuri aRsruleba damnaSaveSi qmnis SiSs, rom
Tu igi am qmedebas gaimeorebs, daisjeba. mozards ufro advilad
SeuZlia sxvisi dasjis magaliTidan daskvnis gamotana. magram
sakuTar Tavze gancdili yovelTvis ufro mware gakveTils iZleva.
sasjelis simkacrem damnaSave qmedebis gameorebisagan rom

267 ix. A. Vomberg, Hinter Schloss und Riegel, Gefangenenzeitungen aus Nordhein-Westfalen und
Brandenburg zwischen Anspruch  und Wirklichkeit, Godesberg,  2000, S. 49.

268 ix. J. Bühler, Strafe, Recht auf Gewalt, Schweiz, 2007, S. 80.
269 ix. A. Montenbruck, Strafrechtsphilosophie (1995-2010), Vergeltung, Strafzeit, Sündenbock,

Menschenrechtsstrafe, Naturrecht, 2. Erweiterte Auflage, 2010,  Freie Universität Berlin, S. 114.
270 ix. H. Jescheck, Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1988, S. 76.
271 ix. m. SalikaSvili, kriminologia, Tbilisi, 2011, gv. 226.
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Seakavos, damnaSavis cnobierebaSi unda gadaswonos
danaSaulisagan miRebuli sargebeli. utilitarizmis
warmomadgeneli danaSaulis recidivisaTvis ufro mkacr sasjels
xsnis imiT, rom pirvelma sasjelma, kerZo prevenciis
TvalsazrisiT, Tavisi araefeqturoba daamtkica.272

negatiuri specialuri prevenciis efeqturoba empiriul
kvlevaSi gansazRvrulia recidivis maCvenebliT. klasikuri
sanqciebis specialurprevenciuli efeqturoba xSirad aris
empiriuli kvlevebis sagani.273

germaniaSi Catarebuli recidivis kvlevis Sesabamisad,
zrdasruli damnaSaveebis 25-30% sami wlis Semdeg kvlav
daisajnen. mamakacebs aqvT ufro maRali recidivis riski, vidre
qalebs. Aaxalgazrdebs aqvT aseve ufro meti recidivis
maCvenebeli, vidre moxuc adamianebs. xolo nasamarTlev pirebSi,
warsulSi nasamarTlobis ar mqone pirebTan SedarebiT ufro
xSirad fiqsirdeba recidivis SemTxvevebi. recidivis maCvenebeli
aseve maRalia qurdobis mZime formebisa da yaCaRobis Camden
damnaSaveebSi.274

yvela kvlevam daadgina, rom rac ufro maRalia recidivis
maCvenebeli, miT ufro intensiuri da gazrdili iyo dakisrebuli
sasjeli.275

i. karpeci ganmartavs sasjelis daniSvnis dros danaSaulis
Tavidan acilebis specialur mizans. specialuri prevenciis miznis
ganxorcielebisTvis igi asaxelebs Semdeg xerxebs: axali
danaSaulis CadenisaTvis damnaSavisaTvis fizikuri SesaZleblobis
CamorTmeva; damnaSaveze fsiqikuri zemoqmedeba, daSineba.276

daSinebis kritikosebi miuTiTeben, rom aRniSnulma
SeiZleba gamoiwvios maRali sasjelis daniSvna. amasTan, aq
damnaSavis qmedeba aris amosavali wertili. qmedeba aris mizezi
da meti safuZveli ara aqvs sasjels. individualuri daSinebiT,
usafrTxoebiT (negatiuri specialuri prevencia) an damnaSavis
gamosworebiT (pozitiuri specialuri prevencia) bralis adgili
xdeba damnaSavis saSiSroeba. pasuxismgeblobas, brals da sasjels
am sistemaSi, sistemuri adgili ar ukavia.277

sasjelis negatiuri specialuri prevencia SesaZlebelia
miRweul iqnas uvado Tavisuflebis aRkveTis daniSvnisas, magram
dabali recidivis maCveneblis gamo, aRniSnuli yvela SemTxvevaSi
ar aris gamarTlebuli. samudamo patimroba icavs sazogadoebas
damnaSavisagan, Tumca uvado Tavisuflebis aRkveTa mxolod iqamde
aris gamarTlebuli, vidre saSiSroeba arsebobs. sasjelis moxdis

272 ix. k. wiqariSvili, sasjeli, almanaxi, #8, 1998.
273 ix. M. Krismann,  Sanktionierung von rauschmittelbeeinflusstem Fahren in Europa, 2011, S. 34.
274 ix. Legalbewährung nach strafrechtlichen Sanktionen, Eine bundesweite Rückfalluntersuchung,

2014, S. 13.
275 ix. T. Singelnstein, P. Stolle, Die Sicherheitsgesellschaft, Soziale Kontrolle im 21. Jahrhundert,

2012, S. 29.
276 ix . И. Карпец, Наказание, социальные, правовые и криминологические проблемы, М.,

1973, с. 156-157.
277 ix. J. Körner, B. Müller, Schuldbewusstsein und reale Schuld, Psychosozial-Verlag, 2010,  S. 244.
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ganmavlobaSi, periodulad unda moxdes damnaSavis pirovnebis
Seswavla.278

aRniSnulidan gamomdinare, sasjelis pozitiur specialur
prevencias (msjavrdebulis resocializacia), upiratesoba eniWeba
sasjelis negatiur specialur prevenciasTan (msjavrdebulis
daSineba, misi sazogadoebisgan izolacia) SedarebiT.

$3. damnaSavis resocializacia, rogorc
sasjelis umTavresi mizani

3.1. resocializaciis cneba

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis
pirveli nawilis Tanaxmad: ,,sasjelis mizania samarTlianobis
aRdgena, axali danaSaulis Tavidan acileba da damnaSavis
resocializacia.~ aqedan gamomdinare, damnaSavis resocializacia
sasjelis erT-erTi mizania. sanam damnaSavis resocializaciis,
rogorc sasjelis erT-erTi miznis Sinaarsobriv mxareze gadaval,
manamade minda yuradReba gavamaxvilo termin ,,damnaSavis~ cnebaze.
prof. guram naWyebia miiCnevs, rom termini damnaSave araiuridiuli
terminia. danaSaulis cneba sisxlis samarTlis mecnierebis
erT-erTi fundamenturi cnebaa, magaram am cnebidan termini
,,damnaSavis~ logikuri gamoyvana sul mcire ori Secdomaa.
pirveli Secdoma aq isaa, rom ,,danaSauli~ gagebulia
araiuridiulad, sociologiurad, rodesac gaigivebulia qmedebis
faqtobrivad Cadena da misi iuridiuli kvalifikacia danaSaulad.
vidre sasamarTlo qmedebas sabolood ar daakvalificirebs
danaSaulad, manamde danaSauli iuridiulad ar arsebobs. meore
Secdoma isaa, rom termini damnaSave gamoxatavs piris
samarTlebriv mdgomareobas, xolo sisxlis samarTali ki piris
samarTlebriv mdgomareobas ar adgens. piris samarTlebriv
mdgomareobas adgens sisxlis samarTlis procesi. saqarTvelos
sisxlis samarTlis saproceso kodeqsis Tanaxmad, piris
samarTlebrivi statusia: braldebuli da msjavrdebuli.Aaqedan
gamomdinare termini damnaSave araiuridiuli terminia, igi
sociologiuri mniSvnelobisaa. amitom sisxlis samarTlis
kodeqsis 39-e muxlis pirvel nawilSi unda iyos ,,msjavrdebulis
resocializacia~ da ara ,,damnaSavis resocializacia~.279

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlSi
miTiTebulia damnaSavis resocializaciaze, Tumca unda aRiniSnos,
rom patimrobis kodeqsis 116-e muxlSi saubaria msjavrdebulis

278 ix . U. Grasberger, Verfassungsrechtliche problematiken der Höchststrafen in den USA und in
den Bundesrepublik Deutschland, Todesstrafe und lebenslange Freiheitsstrafe, Bonn, 1996, S. 64.

279 ix. g. naWyebia, sisxlis samarTlis mecnierebis meTodologiuri anbani,
Tbilisi, 2006, gv. 157-158.
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resocializaciaze. amitom umjobesi iqneba, Tuki saqarTvelos
sisxlis samarTlis kodeqsis 39-e muxlSi, ,,damnaSavis~ nacvlad
miTiTebuli iqneba ,,msjavrdebuli~.

marTalia saqarTvelos sisxlis samarTlis kodeqsis 39-e
muxli (sasjelis miznebis CamonaTvali) pirvel adgilze ayenebs
samarTlianobis aRdgenas, magram aRniSnuli ar niSnavs imas, rom
samarTlianobis aRdgena sasjelis umTavresi mizania. ver
daveTanxmebi prof. i. dvaliZis mosazrebas, rom sasjelis
upirvelesi mizani samarTlianobis aRdgenaa. igi wers: ,,Tundac
sasjelis nebismieri sxva mizani aRsruldes, gana SeiZleba iTqvas,
rom sasjeli Tavis funqciur datvirTvas asrulebs, Tu
samarTlianoba ar aRdga? bunebrivia, ara, radgan es saxelmwifos
uflebas sasjelze Zirs gamouTxris.~280 ra Tqma unda
samarTlianobis aRdgena sasjelis erT-erTi mizania da misi
ugulebelyofa dauSvebelia, magram es ar niSnavs imas, rom igi
sasjelis upirvelesi mizania. samarTlianobis aRdgena, rogorc
sasjelis erT-erT mizani, detalurad iqna ganxiluli, amitom
masze aRar SevCerdebi. mimaCnia, rom damnaSavis resocializacia
aris sasjelis umTavresi mizani. msjavrdebulis resocializacia
xangrZlivi procesia. igi iwyeba sasamarTlos mier gamamtyunebeli
ganaCenis gamotanisTanave da grZeldeba sasjelis moxdis Semdegac
(sasjelis sxva miznebisgan gansxvavebiT). Tuki samarTlianobis
aRdgena samarTliani sasjelis daniSvniT miiRweva,
resocializacia mTlianad damnaSavis pirovnebazea mimarTuli da
ukavSirdeba iseT sakiTxebs, rogoricaa: sapatimro da
arasapatimro sasjelebi, uvado Tavisuflebis aRkveTa,
sasjelisagan pirobiT vadamde gaTavisufleba da a.S. Aamdenad,
msjavrdebulis resocializacia, sasjelis sxva miznebisgan
gansxvavebiT mraval aspeqts moicavs. Cemi azriT, Tu ar iqna
miRweuli msjavrdebulis resocializacia, romelic faqiz
midgomas moiTxovs, sasjelis danarCeni miznebi azrs dakargavs.

saqarTvelos konstituciis 39-e muxlSi gansazRvruli
socialuri saxelmwifos principi sasjelis miznebTan mimarTebiT
gulisxmobs, rom sasjelis TiToeuli mizani, saboloo jamSi,
swored msjavrdebulis resocializacias unda iwvevdes281.

termini resocializacia ori sityvis ,,re~_s da
,,socializaciis~ Serwymis Sedegadaa miRebuli. ,,re~ aris
TavsarTi, xolo ,,socializacia~ ki laTinuri warmoSobis sityvaa
da niSnavs: 1) adamianis sazogadoebis nawilad qcevas, romelsac
Seiswavlis rigi mecnierebebi (pedagogika, fsiqologia, eTnografia
da a.S.); 2) adamianis, individis mier garkveuli codnis, normebis
faseulobebis sistemis SeTvisebis process, rac saSualebas
aZlevs sazogadoebis srulfasovan wevrad iqces; moicavs, rogorc
pirovnebaze mizanmimarTul zemoqmedebas (aRzrda), aseve stiqiur,

280 ix. i. dvaliZe, sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis
sxva sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, gv. 25.

281 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), Tbilisi, fraiburgi, strasburgi, 2016, gv. 162.
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spontanur procesebs, romlebic gavlenas axdenen mis
formirebaze.282

resocializaciis zusti definiciisaTvis unda ganvixiloT
Tu ra aris socializacia.

socializacia aris cxovrebis manZilze mimdinare rTuli
procesi, romlis saSualebiTac individs uyalibdeba misi
kulturisaTvis damaxasiaTebeli qcevebi, standartebi,
Rirebulebebi.283

germanul sisxlissamarTlebriv literaturaSi
miTiTebulia, rom socializacia aris mTeli cxovrebis procesi,
romelic sxvadasxva fazebad iyofa. pirveli socializaciis faza
iwyeba dabadebis Semdeg da gadamwyveti mniSvneloba aqvs
pirovnebis ganviTarebisaTvis. aq saubaria pirvelad
socializaciaze, romelic gansakuTrebiT yalibdeba ojaxSi. meore
fazaSi (saSualo socializacia) (sabavSvo baRSi, skolaSi) –
sakuTari seqsualoba, identobis aRmoCena da cxovrebis
perspeqtivis ganviTareba aris wina planze. mesame faza (umaRlesi
socializacia) gvxvdeba profesiuli saqmianobis ganxorcielebis
procesSi. mesame fazaSi individma zustad is unda ganaxorcielos,
rac zemoaRniSnul fazebSi iswavla. bolo faza (meoTxeuli
socializacia) exeba asakis stadias.284

germanul sisxlis samarTlis dogmatikaSi miuTiTeben, rom
resocializacia aris socializaciis procesis nawili. ,,re~,
rogorc TavsarTi miuTiTebs adamianis sazogadoebaSi
dabrunebas.285

msjavrdebulis resocializacia mWidro kavSirSia mis mier
ganvlil socializaciis procesTan. xSirad resocializacias
pirvelad an Semcvlel socializaciasac eZaxian. aRniSnuliT
yuradReba maxvildeba adamianis socializaciis pirobebis
problemebze, arasakmaris socializaciaze, romelmac SesaZloa
ganapiroba misi damnaSaved Camoyalibeba286.

rusi kriminalisti m. ribaki msjavrdebulis
resocializacias aseve socializaciis Semadgenel nawilad
miiCnevs. amasTan, igi miuTiTebs, rom msjavrdebulTa
resocializacia ZiriTadad maTi gamosworebis gziT
xorcieldeba.287

resocializaciis cneba ar aris ganmartebuli saqarTvelos
sisxlis samarTlis kanonmdeblobiT. resocializaciis legalur
definicias iZleva patimrobis kodeqsi. patimrobis kodeqsis 116-e

282 ix.Uucxo sityvaTa leqsikoni, gamomcemloba ,,meridiani~, Tbilisi, 2007, gv. 748.
283 ix. interpersonaluri komunikacia, red. a. qitiaSvili, erovnuli saswavlo

gegmebisa da Sefasebis centri, 2010.
284 ix. S. Freudenthal, C. Licht, Zur Effektivität von Resozialisierungsmaßnahmen: Stimmt die

These des ,,nothing works“? Norderstedt Germany, 2006,   S. 13.
285 ix. C. Schneck,  Übergangsmanagement zur besseren (Re-) Sozialisierung? Eine vergleichende

Fallstudie am Beispiel erwachsener Klienten, Hamburg, 2012,   S. 5.
286 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,

Tbilisi, 2014, gv. 75.
287 ix. M. Рыбак, Ресоциализация осужденных к лишению свободы, Саратов, 2002, с. 17-18.
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muxlis pirveli nawilis Tanaxmad, msjavrdebulis
resocializacia aris msjavrdebulSi sazogadoebis, sxva
adamianebis, zneobis normebisa da adamianTa Tanacxovrebis
damkvidrebuli wesebisadmi pativiscemisa da pasuxismgeblobis
grZnobis Camoyalibeba.

Pprof. mzia lekveiSvili marTebulad miuTiTebs, rom
kanonmdeblobiT gansazRvruli resocializaciis cneba srulad da
damajereblad ver asaxavs sasjelis am mizans. faqtobrivad ar
aris ganmartebuli resocializaciis arsi. cxadia, rom
resocializaciis mizania Cvens qveyanaSi sazogadoebis wevrTa
Soris Tanacxovrebis damkvidrebuli wesebisadmi pativiscemisa da
pasuxismgeblobis grZnobis Camoyalibeba, magram es saboloo
Sedegia. upirveles yovlisa, am Sedegis misaRwevad savaldebuloa
msjavrdebulis gamosworeba sxvadasxva sareabilitacio programis
ganxorcielebiT.288

patimrobis kodeqsis 116-e muxli resocializaciis
ganmartebisas miuTiTebs msjavrdebuli piris zneobis
normebisadmi pativiscemaze. vfiqrob, am mimarTebiT, patimrobis
kodeqsi adgens maRal standarts msjavrdebulis
resocializaciasTan dakavSirebiT. mimaCnia, rom sasjelis mizani
- msjavrdebulis resocializacia miRweuli iqneba im SemTxvevaSic,
rodesac sasjelis moxdis Semdeg marTalia msjavrdebuli arRvevs
zneobriv normebs, magram misi mxridan danaSaulis recidivis
faqtebi ar fiqsirdeba. am mxriv sworad msjelobs prof.
g. tyeSeliaZe. igi miuTiTebs, rom mTavaria msjavrdebuli
sasjelis moxdis Semdeg gaTavisufldes kriminogenuri
Tvisebebisgan imdenad, rom man momavalSi aRar dauSvas
danaSaulis recidivi. damatebiT imis moTxovna, rom igi
zneobrivad iseT pirovnebad iqces, rom saerTod ar dauSvas
moraluri normebis darRveva, ararealuria.289

aRniSnul sakiTxTan dakavSirebiT marTebulad msjelobs
aseve prof. g. naWyebiac. igi wers: ,,sasjeli, rogorc saxelmwifo
iZulebis kanonieri forma, zneobrivad ver Sefasdeba. amiT imis
Tqma gvinda, rom msjavrdebulis moraluri gamosworebis mizani,
rogorc zneobrivi mizani, SeuZlebelia miRweul iqnes saxelmwifo
iZulebis im ukiduresi zomiT, rogoricaa sasjeli. msjavrdebulis
,,moraluri~ gamosworebis miznis saSualebad sasjeli ver
CaiTvleba. sasjeli ,,moraluri~ gamosworebis miznis miRwevis
saSualebad ar SeiZleba CaiTvalos. Tu sasjels ,,moraluri~
gamosworebis mizans davusaxavT, xolo es mizani sasjelis
aRsrulebis praqtikaSi ver xorcieldeba, maSin sasjeli
araefeqtianad unda CaiTvalos.~290

288 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 54.

289 ix. g. tyeSeliaZe, sasjelis miznebis sakanonmdeblo gansazRvrebis Sesaxeb,
sergo jorbenaZe – 70, saiubileo krebuli, Tbilisi, 1996, gv. 409.

290 ix. g. naWyebia, msjavrdebulis ,,moraluri gamosworebis~ sakiTxisaTvis,
samarTali, 1995, #3-4, gv. 42-43.
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sisxlis samarTlis literaturaSi gvxvdeba
resocializaciis sxvadasxvagvari ganmarteba da rTulia erTiani
definiciis Camoyalibeba. patimrobisgan gaTavisuflebulis
sazogadoebaSi integraciasTan mimarTebiT gamoiyeneba
resocializaciis cneba.291

resocializacia aris xangrZlivi sapatimro sasjelis
moxdis Semdeg, TandaTan sazogadoebaSi integracia pedagogikis,
medicinisa da fsiqoTerapiis meSveobiT.292

prof. m. SalikaSvili ase ganmartavs resocializaciis
cnebas: ,,resocializacia aris socialuri saxelmwifos principiT
(saqarTvelos konstituciis me-16 muxliT da 36-e muxlis meore
punqtiT) moculi msjavrdebulis ufleba xelaxla dabrundes
sazogadoebaSi, msjavrdebulis Sansi ganmeorebiT miiRos
monawileoba socializaciis procesSi da saxelmwifos pozitiuri
valdebuleba Seqmnas sakmarisi programebi da iniciativebi
damnaSavis gamosasworeblad, raTa daculi iqnas sazogadoebrivi
wesrigi~.293

resocializacia emsaxureba damnaSavis socialur
integracias da amasTan recidivis Tavidan acilebas.294

gabatonebuli mosazrebiT, literaturaSi miTiTebulia, rom
resocializacia aris msjavrdebulis SesaZlebloba momavalSi
Tavisi cxovreba warmarTos danaSaulis gareSe.295

resocializaciis cneba saTanado literaturaSi imasTan
aris dakavSirebuli, rom moxdes dasjili adamianebis socialur
cxovrebaSi – sazogadoebaSi kvlav integrireba.296 msjavrdebulis
sazogadoebaSi integraciaze miuTiTebs aseve germaniis
federaluri sakonstitucio sasamarTlo. germaniis federaluri
sakonstitucio sasamarTlos 1977 wlis gadawyvetilebis
Sesabamisad, mosamarTleebi miuTiTeben, rom ,,resocializacia aris

damnaSavis sazogadoebaSi integracia~ (BVerfG E35, 202, 235).
damnaSavis resocializacia, anu gamosworeba gulisxmobs

damnaSavis pirovnebis iseT gardaqmnas, roca igi aRar arRvevs
sisxlis samarTlis kanons da pativs scems adamianuri
Tanacxovrebis wesebs.297

291 ix. F. Mayr, Integration von Haftentlassenen. Möglichkeiten und Grenzen im Rahmen betreuter
Wohnformen, 2003,  S. 9.

292 ix. T. Lüth, Resozialisierung von Ausländern im Strafvollzug. Gesetzliche Grundlagen der
Resozialisierung im Strafvollzug und deren Verwirklichung in der Praxis unter Berücksichtigung
von ausländerrechtlichen  Beschränkungen, Diplomarbeit, 2009, S. 8.

293 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,
Tbilisi, 2014, gv. 81.

294 ix. M. Scholz, Resozialisierung – Ein Berufsfeld Sozialer Arbeit, Diplomarbeit, 2003,   S. 3.
295 ix. S. Rüppel, Privatisierung des Strafvollzugs, Rechtliche und Praktische Problemstellungen als

Chance zur normativen Entkriminalisierung, Frankfurt, 2010,  S. 31.
296 ix. A. Tluczikont, Strafvollzug und Resozialisierungsmaßnahmen: Resozialisierung von

Straftätern im Kontext sozialpädagogischer Ziele und Probleme sowie rechtlicher Fragen,
Hamburg, 2013, S. 14.

297 ix. g. arsoSvili, damnaSavis resocializacia, Tbilisi, 2009, gv. 6.
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yovelive zemoaRniSnulidan gamomdinare, sisxlis
samarTalSi msjavrdebulis resocializacia gulisxmobs
msjavrdebulis gamosworebas, mis gardaqmnas, kanonmorCil
(sisxlissamarTlebrivad) moqalaqed qcevas, sazogadoebaSi
integracias.

3.2. resocializaciis gamijvna sxva
momijnave cnebebisagan

rogorc ukve aRiniSna, msjavrdebulis resocializacia
mravalaspeqtiani procesia. resocializaciasTan mWidrod aris
dakavSirebuli iseTi cnebebi, rogoricaa gamosworeba, aRzrda,
socializacia, integracia, mkurnaloba da reabilitacia.
ganvixiloT TiToeuli maTgani cal-calke.

3.2.1. gamosworeba

saqarTvelos sabWoTa socialisturi respublikis sisxlis
samarTlis kodeqsis 22-e muxli sasjelis miznad miiCnevda
msjavrdebulTa gamosworebas da maT xelaxla aRzrdas. Tumca
unda aRiniSnos, rom dRes moqmedi sisxlis samarTlis
kanonmdebloba msjavrdebulTa gamosworebas da aRzrdas aRar
iTvaliswinebs da sasjelis miznad resocializacias miiCnevs.

sisxlissamarTlebriv literaturaSi gamosworeba da
resocializacia xSirad gaigivebulia da sinonimebad gamoiyeneba.
amasTan, germanul sisxlis samarTlis dogmatikaSi miuTiTeben,
rom saxelmwifos mizani ar SeiZleba iyos moqalaqis, misi nebis
sawinaaRmdegod gamosworeba, ris gamoc gamosworeba aRar
gamoiyeneba.298

gamosworebis cneba umeteswilad listis, aseve sxva
adrindeli avtorebis mier iqna gamoyenebuli. vinaidan
resocializaciasa da gamosworebas Soris ar arsebobs gansxvaveba,
amitom gamosworebis cnebas aRar iyeneben.299

damnaSavis gamosworebaze laparaki SeiZleba maSin, roca
mis SegnebaSi, sasjelis zegavleniT xdeba cvlilebebi, romelTa
arsebobis SemTxvevaSi, marTalia damnaSave ar iqceva Cveni

298 ix. M. Scholz, Resozialisierung – Ein Berufsfeld Sozialer Arbeit, Diplomarbeit, 2003,   S. 6-7.
299 ix. C. Schneck,  Übergangsmanagement zur besseren (Re-) Sozialisierung? Eine vergleichende

Fallstudie am Beispiel erwachsener Klienten, Hamburg, 2012,   S. 5-6.
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sazogadoebis aqtiur da Segnebul wevrad, magram ukve
sazogadoebisTvis usafrTxoa.300

i. nois azriT, ,,gamosworeba~ _ es msjavrdebulis mier
axali danaSaulis arCadenaa, ara sasjelis SiSidan gamomdinare,
aramed imis gamo, rom es ewinaaRmdegeba mis axal Sexedulebebsa
da mrwamss. m. Sargorodski Tvlida, rom gamosworebis mizani
sasjelisaTvis niSandoblivi ar aris, magram amasTanave miaCnda,
rom ,,gamosworebis~ mizani SeiZleba miRweulad CaiTvalos, Tuki
samarTaldamrRvevi, romelmac sasjeli moixada, aRar Caidens
danaSauls.301

iuridiul literaturaSi erTmaneTisagan mijnaven
resocializaciasa da gamosworebas. m. ribaks miaCnia, rom
damnaSavis resocializacia ufro farTo cnebaa, vidre
gamosworeba. resocializacia TavisTavad gulisxmobs damnaSavis
moqalaqed gadaqcevis mizanmimarTul process, desocializebuli
pirovnebis xelaxal socializacias, misi Semdgomo Tavisufali
cxovrebisaTvis momzadebas. sasjelis am umniSvnelovanesi miznis
miRweva, garda gamosworebisa, sxva gzebiTac xdeba. mag: garkveuli
pirobebis Seqmna socialuri samyarosTan negatiuri kavSirebis
gadasawyvetad; msjavrdebulTan aRmzrdelobiTi saqmianoba; am
pirebis socialuri adaptacia da sxva. ese igi msjavrdebulis
gamosworeba sasjelis damoukidebeli mizani ki ar aris, aramed
sasjelis miznis (damnaSavis resocializaciis) miRwevis
penitenciuri saSualebaa. Aaqedan gamomdinare, marTebulia
kanonmdeblis zemoxsenebuli pozicia, riTac man sasjelis miznad
msjavrdebulis gamosworebis nacvlad, msjavrdebulis
resocializacia aRiara.302

prof. m. lekveiSvili miuTiTebs, rom terminebis sxvaobisda
miuxedavad, resocializaciac Tavis TavSi damnaSavis gamosworebas
gulisxmobs. masSi unda vigulisxmoT, pirvel rigSi, damnaSavis
fsiqikaSi danaSaulis Cadenisadmi midrekilebis aRmofxvra,
misTvis iseTi Cvevisa Tu Sexedulebis STagoneba, romelic
gamoricxavs mis mier axali danaSaulis Cadenis survils. aRzrdis
Semdeg etapad ki unda CavTvaloT ukve gamosworebuli piris
socialur garemoSi, sazogadoebriv cxovrebaSi Tanasworuflebian
wevrad dabruneba.303

300 ix. m. qaTamaZe, sasjelis miznebi sisxlis samarTlis kanonmdeblobaSi,
almanaxi, #3, 2004, gv. 55.

301 iqve, gv. 56.
302 iqve, gv. 57.
303 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi

RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 55.
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3.2.2. aRzrda

aRzrda aris pirovnebis Camoyalibebis socialuri,
mizanmimarTuli, organizebuli procesi, yofaqcevis CvevaTa
gadacema.304

radbruxi aRzrdas miiCnevda gamosworebis alternatiul
cnebad. amavdroulad igi aRniSnavda, rom am terminTan
dakavSirebiT arsebobs didi problemebi. miuxedavad imisa, rom
aRzrda zogadad Zalian sakamaToa da ar arsebobs saboloo axsna
aRzrdisa da gamosworebis gasamijnaT, aRzrda zrdasrulTa
sisxlis samarTalSi aris Seusabamo, xolo arasrulwlovanTa
sisxlis samarTalSi ki aRiarebulia. radbruxis azriT,
zrdasrulebma SeiZleba Semdgomi ganaTleba miiRon, magram ara
aRizardon305.

aRzrdas ZiriTadad vxvdebiT arasrulwlovanTa sisxlis
samarTlis sferoSi. aq ar aris didi gansxvaveba aRzrdasa da
resocializacias Soris, ris gamoc es ori cnebebi xSirad
sinonimebadac ki gamoiyeneba.306

prof. m. SalikaSvili miuTiTebs, rom xSirad aRzrda da
resocializacia sinonimebadac ki gamoiyeneba. resocializacia
swored  msjavrdebulis xelaxal aRzrdas gulisxmobs. germaniis
sisxlis samarTali msjavrdebulis aRzrdaze saubrobs, Tu igi
arasrulwlovania, xolo Tu igi zrdasrulia –
resocializaciaze.307

kanonmdebelma savsebiT sworad Tqva uari 1960 wlis
kodeqsSi naxseneb sasjelis iseT mizanze, rogoricaa
msjavrdebulis ,,xelaxali aRzrda~, radgan igi, erTi mxriv,
moiazreba kidec msjavrdebulis gamosworebaSi, xolo meore mxriv,
aSkarad ararealuria sisxlis samarTlisaTvis. sasjelis mizani,
gamoasworos damnaSave, miRweulad CaiTvleba ukve maSin, roca
damnaSave piri aRar Caidens danaSauls, Tundac mis mimarT
sasjelis SesaZlo gamoyenebis SiSiT, anu mieCveva kanonis
pativiscemas, rogorc ityvian iuridiulad gamoswordeba.308

304 ix. universaluri enciklopediuri leqsikoni, (3 tomad),
Semdg. a. elerdaSvili, Tbilisi, 2006.

305 ix. C. Schneck,  Übergangsmanagement zur besseren (Re-) Sozialisierung? Eine vergleichende
Fallstudie am Beispiel erwachsener Klienten, Hamburg, 2012, S. 6.

306 ix. ix. M. Scholz, Resozialisierung – Ein Berufsfeld Sozialer Arbeit, Diplomarbeit, 2003,   S. 7.
307 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,

Tbilisi, 2014, gv. 78.
308 ix. z. goTua, sisxlis samarTali, zogadi nawili, sasjeli, Tbilisi, 2001,

gv. 10.
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3.2.3. socializacia

socializacia aris adamianis pirovnebad Camoyalibebis,
mocemuli sazogadoebisTvis damaxasiaTebeli codnis,
Rirebulebebisa da normebis SeTvisebis procesi.309

sasjelis Sefardebisas socializaciis cneba xSirad
gaigivebulia resocializaciasTan. vinaidan resocializacia
sazogadoebaSi integracias niSnavs, am or cnebas Soris arsebobs
mWidro kavSiri. Tumca arsebobs gansxvaveba resocializaciasa da
socializacias Soris. socializacia aris procesi, romelic
dabadebis Semdgom yvela adamianma unda gaiaros, xolo rac
Seexeba resocializacias igi exeba mxolod im adamianebs,
romlebic gamodian socializaciis procesidan.310

germanul sisxlissamarTlebriv literaturaSi
miTiTebulia, rom socializacia aris bavSvis an mozardis
pirovnebis ganviTarebis procesi. socializacias mniSvnelovani
roli aqvs sanqciaTa sistemis sferoSi. aqvs dasjil adamians
socializaciis procesi gavlili? es iqneboda safuZveli, raTa
visaubroT resocializaciaze. Soxi gamodis iqedan, rom bevr
damnaSaves es procesi jer ar aqvs an mxolod mizerulad aqvs
gavlili. am SemTxvevaSi, misi azriT es iqneba ara sazogadoebaSi
integracia, aramed axali integracia. hilebrandi mxars uWers
Soxs. igi ambobs, rom arian adamianebi, romlebic danaSauls
mxolod imitom Cadian, rom isini sazogadoebaSi ver mkvidrdebian.
misi winadadebaa, socializaciis cneba gamoviyenoT, vinaidan igi
resocializaciis cnebas moicavs.311

germanuli sisxlis samarTlis erT-erT saxelmZRvaneloSi
miTiTebulia, rom ,,vinaidan ar arsebobs gansxvaveba
resocializaciasa da socializacias Soris, resocializacia aris
ukeTesi arCevani, vinaidan am termins gamoyenebaSi hyavs bevri
mxardamWeri.~312

3.2.4. mkurnaloba

mkurnalobas umeteswilad iyeneben sasjelaRsrulebis
dawesebulebaSi, vidre resocializacias. sasjelis aRsrulebisas
mkurnalobaSi igulisxmeba Terapiuli RonisZiebebi. mkurnalobas
ZiriTadad vxvdebiT avadmyofobis cnebasTan kavSirSi.313

309 ix. moxelis samagido leqsikoni, gaeros ganviTarebis programa, (Semdgeneli
samson uridia da sxv., red. vaJa gurgeniZe), Tbilisi, 2004, gv. 483.

310 ix. M. Scholz, Resozialisierung – Ein Berufsfeld Sozialer Arbeit, Diplomarbeit, 2003,  S. 7-8.
311 ix. C. Schneck,  Übergangsmanagement zur besseren (Re-) Sozialisierung? Eine vergleichende

Fallstudie am Beispiel erwachsener Klienten, Hamburg, 2012,   S. 6-7.
312 iqve,   S. 8.
313 ix. M. Scholz, Resozialisierung – Ein Berufsfeld Sozialer Arbeit, Diplomarbeit, 2003,  S-8.
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mkurnaloba moicavs yvela im RonisZiebebs, romlebic
saWiroa resocializaciis misaRwevad. am or cnebas Soris
arsebobs urTierTkavSiri, vinaidan, resocializacia mkurnalobis
meSveobiT miiRweva.314

sisxlis samarTlis literaturaSi miTiTebulia, rom
damnaSavis mkurnaloba aris mxolod resocializaciisa da
momavalSi dasjadi qcevis prevenciis nawili.315

mkurnalobis mizani aris msjavrdebulis resocializacia.316

rogorc vxedavT resocializaciasa da mkurnalobas Soris mWidro
kavSiri arsebobs. amasTan, unda aRiniSnos, rom mkurnalobis
cnebas iyenebs saqarTvelos kanoni ,,fsiqiatriuli daxmarebis
Sesaxeb~, romlis Tanaxmadac, mkurnalobaSi igulisxmeba fsiqikuri
aSlilobis mqone pirTa mkurnaloba. amdenad, resocializaciasa
da mkurnalobas Soris garkveuli gansxvaveba arsebobs. Tu
resocializacia gulisxmobs janmrTeli adamianis sazogadoebaSi
integracias, mkurnalobaSi igulisxmeba fsiqikuri aSlilobis
mqone msjavrdebulTa mkurnaloba, ris Semdegac unda moxdes
kvlav maTi sazogadoebaSi integracia.

3.2.5. integracia

integracia aris socialuri, ekonomikuri da politikuri
procesi, romlis mizania calkeul jgufTa TviTidentifikaciis
erTian sazogadoebriv da kulturul CarCoebSi moqceva.317

sisxlis samarTlis literaturaSi miTiTebulia, rom
integracia gulisxmobs socialuri momsaxureobis yvelasaTvis
xelmisawvdomobas, ganaTlebis miRebas, socialuri uTanasworobis
Semcirebas, aseve SesaZleblobebis ukeTes ganawilebas da
socialuri usafrTxoebis gaZlierebas.318

integraciis cneba dakavSirebulia resocializaciis
cnebasTan umeteswilad patimrobisgan gaTavisuflebasTan
mimarTebiT. amasTan, unda aRiniSnos, rom integracia sxvadasxva
sferoebSi gamoiyeneba. MmagaliTad, SezRuduli  SesaZleblobis
mqone pirebSi, fsiqikur avadmyofebSi, axalgazrdebis muSaobaSi da

314 ix. C. Schneck,  Übergangsmanagement zur besseren (Re-) Sozialisierung? Eine vergleichende
Fallstudie am Beispiel erwachsener Klienten, Hamburg, 2012,   S. 7-8.

315 ix. H. Kury, Die Behandlung  Straffälliger. Teilband 2: Ergebnisse einer empirischen
Untersuchung zum Behandlungserfolg bei jugendlichen und heranwachsenden
Untersuchungshäftlingen, Berlin, 1987, S. 341.

316 ix. Y. Yamanaka, Maßnahmen bei psychisch kranken Straftätern. Ein Vergleich zwischen
Deutschland und Japan, München, 2008,  S. 61

317 ix. adgilobrivi demokratiis gzamkvlevi saqarTvelosTvis, Tbilisi, 2004.
318 ix. K.Weber, Strafe und Ausgrenzung statt Hilfe und Integration? Möglichkeiten, Grenzen und

Perspektiven der Sozialen Arbeit in der Resozialisierung.  Utopie kreativ, H. 160 (Februar 2004),
S. 106.
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a.S. aqedan gamomdinare, es cneba sakmaod dadebiTad aris
Sefasebuli.319

sisxlissamarTlebriv literaturaSi aseve vxvdebiT
socialuri integraciis cnebas. socialuri integracia aris
procesi, dinamiuri urTierTqmedebis meSveobiT individualuri
procesebs, socialur faqtorebsa da sazogadoebriv struqturebs
Soris.320

socialuri integraciis cneba gviCvenebs, rom damnaSaves
umetesi problemebi eqmneba sazogadoebaSi integraciis
naklulobis meSveobiT, gansakuTrebiT Tavisuflebis aRkveTis
moxdis Semdeg. aRniSnulidan gamomdinare, socialuri integracia
gulisxmobs damnaSavesa da sazogadoebis wevrebs Soris
urTierTobas.321

integraciis cneba sisxlis samarTlis dogmatikaSi xSirad
resocializaciis alternativad aris SemoTavazebuli. socialuri
integracia aCvenebs, rom pirvel adgilzea sazogadoebasa da
damnaSaves Soris urTierToba. socialur integraciasa da
resocializacias Soris arsebobs mWidro kavSiri da msgavsi
miznebi aqvT.322

3.2.6. reabilitacia

termini reabilitacia gvxvdeba xolme damnaSavis
zedamxedvelobasTan dakavSirebuli sakiTxebis ganxilvis dros.
sityva - reabilitacia bevr enaSi gamoiyeneba, magram SesaZlebelia
yvela enaze ar Seesabamebodes erTi da igive sityvis mniSvnelobas.
ase rom, Tu sisxlis samarTlis konteqstSi vTargmniT

reabilitacias, viyenebT frangul reinsertion da germanul

Resozialisierung. magram iqneb inglisur enaze swori formaa
„reintegracia“? an iqneb saWiroa yvela CamoTvlili terminis win
„socialuri“-s gamoyeneba? aris Tu ara prefiqsi „re“-s gamoyeneba
swori an iqneb is damnaSaveebi, romelTa Sesaxebac vsaubrobT,
xandaxan saWiroeben „reabilitacias“, „socializacias“ an
„integracias“? ara mxolod Cven vawydebiT uamrav problemas
Targmnis dros, aseve sxvadasxva profesionalTa jgufebic, zog

319 ix. F. Mayr, Integration von Haftentlassenen. Möglichkeiten und Grenzen im Rahmen betreuter
Wohnformen, 2003, S. 10.

320 ix. J. Gautschi, C. Rüegger, Vom Strafvollzug  in die Freiheit. Risikoorientierung und
Übergangsmanagement: aktuelle Entwicklungen in Bewährungshilfe und Sanktionenvollzug,
Sozialaktuell, NR. 12_ Dezember, 2009, S. 22.

321 ix. A. Tluczikont, Strafvollzug und Resozialisierungsmaßnahmen: Resozialisierung von
Straftätern im Kontext sozialpädagogischer Ziele und Probleme sowie rechtlicher Fragen,
Hamburg, 2013, S. 13.

322 ix. M. Scholz, Resozialisierung – Ein Berufsfeld Sozialer Arbeit, Diplomarbeit, 2003,  S. 8.
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SemTxvevaSi erTi enis mqonenic ki, erTi da igive terminis
gamoyenebis dros sxvadasxva mniSvnelobas aniWeben maT.323

miuxedavad zemoaRniSnuli problemisa, Sevecdebi
sxvadasxva wyaroebze dayrdnobiT mokled Camovayalibo
reabilitaciis cneba da gavmijno igi resocializaciis cnebisgan.

reabilitacia aris im pirTa janmrTelobisa da
Sromisunarianobis aRdgena, romelTac gadatanil daavadebaTa an
travmebis Sedegad SezRuduli aqvs fizikuri da fsiqikuri
SesaZleblobebi.324

inglisurenovan literaturaSi ZiriTadad iyeneben
reabilitaciis cnebas. xolo germanulenovani literatura
naklebad saubrobs reabilitaciaze, vidre resocializaciis
Sesaxeb. reabilitacia umetes SemTxvevaSi janmrTelobis sferoSi
gamoiyeneba da atarebs sxva Rirebulebebs. is aRwers RonisZiebebs,
romlebic xorcieldeba gankurnebis, gamTlianebis, Zalis
aRdgenisa da integraciis procesSi. resocializacia germaniaSi
gulisxmobs patimris sazogadoebaSi warmatebiT ukan dabrunebas
da sazogadoebasTan harmoniul cxovrebas.325

sisxlis samarTlis literaturaSi miTiTebulia, rom
resocializaciasa da reabilitacias Soris gansxvaveba
mdgomareobs miznebsa da samarTlebriv SedegebSi. reabilitaciisas
mizani naTlad aris gansazRvruli.326

reabilitaciis cnebis qveS igulisxmeba yvela is
RonisZiebebi, romelTa mizania fizikuri, inteleqtualuri da
fsiqikuri naklis mqone adamianebis an saSiSi unar-SezRuduli
adamianebis daxmareba, aseve maTi unarisa da Zalis ganviTareba da
sazogadoebaSi kvlav Sesabamisi adgilis povna. arsebobs
samedicino, profesiuli da socialuri reabilitacia.327

reabilitaciisa da resocializaciis cnebebi metad axlos
dgas erTmaneTTan. am ori cnebis gansxvaveba aris maTi mizani,
reabilitacia gulisxmobs konkretuli programis meSveobiT
konkretuli Sedegis miRwevas (narkotikuli nivTierebis miRebaze
uaris Tqma, profesiuli reabilitacia), roca resocializacia
ufro zogadi SeiZleba iyos (sazogadoebaSi xelaxali
integracia).328

reabilitaciis cneba gamoiyeneba aseve pedagogikaSi. 1993
wlis patara pedagogiuri leqsikonis Tanaxmad, reabilitacia aris
pedagogiuri, fsiqologiuri, samedicino, profesiuli da

323 ix. F. Mcneill, K. Beyens, Offender Supervision in Europe, 2014,  p. 145.
324 ix. m. xarebava, l. esebua, m. galuaSvili, es Seni uflebaa, invalid qalTa da

invalid bavSvTa dedaTa asociacia – dea. Tbilisi, 2009, gv. 84.
325 ix. T. Brandner, Gottesbegegnungen im Gefängnis, Eine praktische Theologie der

Gefangenenseelsorge, Frankfurt, 2009,  S. 67-68.
326 ix. M. Scholz, Resozialisierung – Ein Berufsfeld Sozialer Arbeit, Diplomarbeit, 2003,  S-8-9.
327 ix. C. Schneck,  Übergangsmanagement zur besseren (Re-) Sozialisierung? Eine vergleichende

Fallstudie am Beispiel erwachsener Klienten, Hamburg, 2012,   S. 8.
328 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,

Tbilisi, 2014, gv. 79.
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socialuri RonisZiebebis gamoyenebiT SezRuduli SesaZleblobis
mqone pirTa sazogadoebaSi kvlav integracia.329

sisxlis samarTlis literaturaSi miTiTebulia, rom
reabilitaciis cneba sasjelaRsrulebis kanonmdeblobaSi ufro
mosaxerxebelia, vidre resocializacia.330

3.3. resocializaciis procesi sasjelaRsrulebis
dawesebulebebSi

patimrobis kodeqsis pirveli muxlis pirveli nawilis
Tanaxmad, patimrobisa da Tavisuflebis aRkveTis aRsrulebis
Sesaxeb saqarTvelos kanonmdeblobis mizania patimrobisa da
Tavisuflebis aRkveTis aRsruleba, axali danaSaulis Tavidan
acileba da msjavrdebulis resocializacia.

msjavrdebulis resocializacia unda ganxorcieldes,
rogorc sapatimro, ise arasapatimro sasjelebis gamoyenebisas.
resocializaciis procesi gansakuTrebiT problematuria
sasjelis saxiT Tavisuflebis aRkveTis daniSvnisas.
resocializaciis procesi unda ganxorcieldes, rogorc sasjelis
moxdis procesSi, ise sasjelis moxdis Semdegac. msjavrdebulTa
resocializaciisaTvis didi mniSvneloba eniWeba
sasjelaRsrulebis dawesebulebaSi sasjelis moxdis process.
sasjelaRsrulebis dawesebulebaTa reJimebi ise unda iyos
reglamentirebuli, rom man realurad uzrunvelyos sasjelis
miznis miRweva. sasjelaRsrulebis dawesebulebis administraciis
saqmianoba maqsimalurad orientirebuli unda iyos imaze, rom
xeli Seuwyos msjavrdebuls sasjelis moxdis Semdeg
sazogadoebriv cxovrebis pirobebTan adaptaciaSi.

piris msjavrdeba da misi sazogadoebisagan izolireba
emsaxureba, erTi mxriv qveynisa da sazogadoebis usafrTxoebas,
xolo meore mxriv, miznad isaxavs damnaSavis gamosworebas, anu
sasjelis moxdis Semdeg sazogadoebas unda daubrundes ukve
gamosworebuli pirovneba, romelic misTvis safrTxes aRar
warmoadgens.331

ismis logikuri kiTxva, Tuki pirovneba ibadeba da izrdeba
sazogadoebaSi, xolo sasjels gahyavs igi sazogadoebis gareT,
maSin raRa gamarTleba aqvs sasjels? aRniSnulidan gamomdinare,
SeiZleba iTqvas, rom sasjelma ki ar unda moaxdinos
msjavrdebulis izolacia sazogadoebisagan, aramed piriqiT,
msjavrdebuls xeli unda Seuwyos saxelmwifom, raTa mas hqondes
urTierToba sazogadoebasTan. magaliTad sasuliero piris Seyvana

329 ix. F. Welti, Behinderung und Rehabilitation im sozialen Rechtsstaat, Tübingen, 2005,  S. 151.
330 ix. A. Tluczikont, Strafvollzug und Resozialisierungsmaßnahmen: Resozialisierung von

Straftätern im Kontext sozialpädagogischer Ziele und Probleme sowie rechtlicher Fragen,
Hamburg, 2013, S. 13.

331 ix. k. koberiZe, sasjelaRsrulebis dawesebulebis reJimis mniSvneloba
msjavrdebulis resocializaciisaTvis, samarTali, #11-12, Tbilisi, 2002, gv. 86.
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sasjelaRsrulebis dawesebulebebSi, raTa msjavrdebulebs
hqondeT urTierToba sasuliero pirebTan, agreTve aucilebelia
axloblebTan, naTesavebTan urTierToba da a. S. raTa ar moxdes
msjavrdebulTa sruli izolacia sazogadoebisagan.

damnaSavis resocializaciis warmatebiT ganxorcieleba
yovelTvis moiTxovs kompleqsur midgomas. esaa kargad
gaazrebuli samoqmedo gegma, romelic, zogadi xasiaTis
RonisZiebebis gatarebasTan erTad, moiTxovs individualur
midgomas. Mmsjavrdebulis pirovnebis SeswavlisTvis saWiroa misi
pirovnebis monacemebis codna, romelic mis qcevaze, garemosa da
mis pirovnebaze gavlenis mqone garemoebebze dakvirvebis Sedegad
moipoveba.332

germaniis federaluri sakonstitucio sasamarTlo 2012
wlis 27 martis gadawyvetilebaSi miuTiTebs, rom warmatebuli
resocializacia emsaxureba iuridiuli sazogadoebis dacvas,
romelsac uSualo interesi aqvs damnaSave ar gaxdes recidivisti
da kvlav sxvebi da sazogadoeba aRar daazianos.333

sasjelis miznebidan damnaSavis resocializacia erT-erTi
umTavresi da misaRwevad urTulesi mizania. am miznis miRwevaSi
gansakuTrebuli roli ekisreba sasjelaRsrulebis sistemis
socialur samsaxurs, romelmac kompleqsuri da qmediTi
sareabilitacio RonisZiebebis gatarebiT, unda uzrunvelyos
msjavrdebulis sruli transformacia da xeli Seuwyos mis
sazogadoebis srulfasovan wevrad dabrunebas.334

germaniis federaluri sakonstitucio sasamarTlos
gadawyvetilebis mixedviT, msjavrdebuli piris (cixis pirobebSi)
resocializacia efuZneba adamianis Rirsebas da socialuri
saxelmwifos princips. msjavrdebuls, rogorc adamianuri
Rirsebis matarebel pirs SesaZlebloba unda hqondes Rirseulad
(gamosworebuli) daubrundes sazogadoebas. socialuri
saxelmwifos principi saxelmwifos akisrebs valdebulebas
izrunos im pirebze, romelTac socialur ganviTarebaSi xeli
eSlebaT.335

Tavisuflebis aRkveTa, ra Tqma unda, TavisTavad ar aris
adamianis Rirsebis Semlaxavi, magram saWiroa saxelmwifom cixis
pirobebSi msjavrdebuls Seuqmnas yvela piroba, raTa igi
sazogadoebaSi dabrundes, rogorc pasuxismgeblobiT aRsavse
moqalaqe, romelic cxovrebas danaSaulis gareSe gaagrZelebs. Aam
mxriv, aucilebelia, rom msjavrdebuls realurad mieces Sansi
dabrundes TavisuflebaSi yovelgvari (cixis pirobebidan
gamomdinare) uaryofiTi Sedegebis gareSe.336

332 ix. i. dvaliZe, sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis
sxva sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, gv. 30.

333 ix. germaniis sakonstitucio sasamarTlos  gadawyvetileba (BVerfG 2258/09).
334 ix. g. arsoSvili, damnaSavis resocializacia, Tbilisi, 2009, gv. 6.
335 ix. i. Svabe, germaniis federaluri sakonstitucio sasamarTlos

gadawyvetilebebi, Tbilisi, 2011, gv. 315.
336 ix. germaniis federaluri sakonstitucio sasamarTlos gadawyvetileba

(BverfGE) 45, 187 (229).
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saxelmwifos ufleba aqvs sazogadoebrivi wesrigis
dacvisTvis gamoiyenos Tavisuflebis aRkveTa, magram igi
valdebulia cixis pirobebSi iyos msjavrdebulisaTvis
gamosworebis momtani (socialuri saxelmwifos principi).337

patimrobis kodeqsis me-13 muxlis pirveli nawilis Tanaxmad,
saxelmwifo uzrunvelyofs braldebulisa da msjavrdebulis
kanonieri uflebebisa da Tavisuflebebis, aseve maTi
samarTlebrivi, socialuri da piradi usafrTxoebis dacvas,
patimrobisa da Tavisuflebis aRkveTis aRsrulebas.

patimrobis kanonmdeblobiT braldebuls/msjavrdebuls
ufleba aqvs uzrunvelyofili iyos: sacxovrebliT, kvebiT, piradi
higieniT, tansacmliT, SromiT, samedicino momsaxurebiT, axlo
naTesavebTan SexvedriT, satelefono saubrebiT da mimoweriT,
zogadi da profesiuli ganaTlebiT da a.S. patimrobis kodeqsi
braldebuls/ msjavrdebuls aseve uflebas aZlevs: miiRos
monawileoba sportul, kulturul, aRmzrdelobiT da religiur
RonisZiebebSi, yoveldRiurad aranakleb 1 saaTisa imyofebodes
sufTa haerze (isargeblos gaseirnebis uflebiT).
braldebuls/msjavrdebuls ufleba aqvs, dadgenili wesiT miiRos
monawileoba religiur ritualebSi da Sexvdes sasuliero pirebs,
Tan iqonios da isargeblos religiuri literaturiTa da
sakulto sagnebiT.

vfiqrob, rom aRniSnuli uflebebis ganxorcieleba xels
Seuwyobs msjavrdebulis resocializaciis process. marTalia
resocializaciis mizani mxolod aRniSnuliT ar miiRweva, magram
gasaTvaliswinebelia, rom kanoniT dadgenili uflebebis dacva
resocializaciis procesis dasawyisia.

sasjelis aRsrulebisas mniSvnelovania msjavrdebulis
urTierToba gare samyarosTan (safosto gzavnilebi, stumroba
megobrebis, naTesavebis, nacnobebis, satelefono saubrebi,
Tavisuflebis aRkveTis Sewyveta, sasjelisagan gaTavisuflebis
sxvadasxva formebi da sxva). Tavisuflebis aRkveTis moxdisas
gasaTvaliswinebelia aseve patimrobis pirobebi (higiena,
tansacmeli, kveba, kontaqti gare samyarosTan, samuSao,
Tavisufali dro), aseve janmrTelobaze zrunva da wesrigi.338

gare samyarosTan urTierTobis mniSvnelobaze miuTiTebs
patimrobis kodeqsic. Ppatimrobis kodeqsis 116-e muxlis me-2
nawilis ,,v~ qvepunqtis Tanaxmad, resocializaciis erT-erTi
saSualebaa msjavrdebulis sazogadoebasTan urTierToba.

gare samyarosTan urTierToba erT-erTi umniSvnelovanesi
faqtoria patimris sulieri mdgradobis SenarCunebisTvis, misi
reabilitaciisa da resocializaciis procesis efeqturad
warmarTvisTvis da pirdapir aisaxeba sasjelaRsrulebis sistemis
normalur funqcionirebaze. paemnis ufleba gare samyarosTan
urTierTobis erT-erTi umniSvnelovanesi komponentia, radganac

337 ix. l. izoria, saqarTvelos konstituciis komentari, Tavi meore,
saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da Tavisuflebani.
(muxli 39). Tbilisi, 2013, gv. 484.

338 ix. Bundesministerium für Justiz, Republik Österreich, Strafvollzug in Österreich, 2013, S. 11-12.
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igi msjavrdebuls/braldebuls aZlevs ojaxis wevrebTan da
axloblebTan piradi kontaqtis saSualebas da ganixileba,
rogorc resocializaciis erT-erTi umniSvnelovanesi faqtori. 339

Tu patimrebs cixeSi eqnebaT imis saSualeba, rom
urTierToba iqonion ojaxis wevrebTan, megobrebTan da
mezoblebTan, es Seamcirebs patimrobis mavne zegavlenas da
gaTavisuflebis Semdeg maTi resocializaciac iolad
warimarTeba.340

saqarTvelos saxalxo damcveli 2012 wlis saparlamento
angariSSi aRniSnavs, rom ,,msjavrdebulma sasjelis moxdis
periodSi unda miiRos an gaaRrmavos Sesabamisi ganaTleba da
profesiuli unar-Cvevebi, mieces saSualeba, monawileoba miiRos
sportul Tu sxva saxis RonisZiebebSi, konkursebSi, hqondes
Sesabamisi pirobebi, raTa Tvalyuri adevnos mimdinare procesebs,
kontaqti iqonios axloblebTan da ojaxis wevrebTan. es yvelaferi
aucilebelia msjavrdebulis sazogadoebaSi dabrunebisTvis
mosamzadeblad. sasjelaRsrulebis sistemaSi aRniSnuli
komponenti dResdReobiT umniSvneloa – saangariSo periodSi
mxolod ramdenime dawesebulebaSi funqcionirebda saswavlo Tu
sareabilitacio programebi.~341

Tavisuflebis aRkveTis SemTxvevaSi resocializaciis
process axasiaTebs garkveuli Taviseburebani. sasjelaRsrulebis
dawesebulebaSi arsebuli pirobebi Zlier zemoqmedebas axdens
msjavrdebulze. gamomdinare iqedan, rom isini radikalurad
gansxvavdebian rigiTi moqalaqis cxovrebis pirobebisagan.
norvegiis qalaq haldenSi arsebuli cixe, romelic aSenda 2010
wels, warmoadgens msoflioSi erT-erT yvelaze keTilmowyobil
da humanur sasjelaRsrulebiT dawesebulebas. aRniSnuli cixe
gankuTvnilia mZime da gansakuTrebiT mZime danaSaulis Camdeni
msjavrdebulebisaTvis. cixe garSemortymulia 30 h. tyiT, sadac
msjavrdebulebs ufleba aqvT iseirnon zedamxedvelobis gareSe.
msjavrdebuls sakanSi yofna evaleba saRamos 8:30-dan dilis
7:00-mde. danarCen dros mas SeuZlia imuSaos survilisamebr da
miiRos dReSi 9 (cxra) aSS dolari anazRaurebis saxiT, an
sakuTari Sexedulebisamebr gaataros dro. maT SeuZliaT TviTon
moamzadon sakvebi. msjavrdebuls eZleva kviraSi sami satelefono
saubris ufleba. aRniSnul cixeSi Zalian iSviaTia patimrebsa Tu
patimrebsa da cixis administracias Soris konfliqtis faqtebi.342

sainteresoa avstriis gamocdileba sasjelaRsrulebis
dawesebulebebSi sasjelis moxdasTan dakavSirebiT. iusticiis
saministros mier gamocemul erT-erT saxelmZRvaneloSi

339 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,
Tbilisi, 2014, gv. 166-169.

340 ix. adamianis uflebebi da sasjelaRsrulebis dawesebulebebi,
saxelmZRvanelo adamianis uflebebis sakiTxebSi sasjelaRsrulebis
dawesebulebebis TanamSromelTaTvis, niu-iorki da Jeneva, 2005, gv. 135.

341 ix. saqarTvelos saxalxo damcvelis 2012 wlis angariSi, gv. 85.
342 ix. n. WeiSvili, resocializaciis politika saqarTveloSi, samoqalaqo

CarTulobis centri, 2014, gv. 6-7.
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miTiTebulia, rom Tavisufali drois kargad dagegmva
mniSvnelovania simSvidisa da usafrTxoebis SesanarCuneblad
sasjelaRsrulebis dawesebulebaSi. sasjelis moxdisas
gansakuTrebuli yuradReba eqceva sportul RonisZiebebs. yvela
sasjelaRsrulebis dawesebulebaSi aris Sesabamisi mowyobiloba
sportuli RonisZiebebisaTvis, rogoricaa sportuli moedani,
savarjiSo darbazebi da fitnes oTaxebi.343 vfiqrob, aRniSnuli
xels Seuwobs msjavrdebulTa resocializaciis process.

uaxloesi kvlevis Sedegebi miuTiTeben, rom patimrebi,
romlebic Ria tipis dawesebulebebidan gaTavisufldnen, ukeTesad
arian momzadebulni sazogadoebaSi integraciisaTvis da dabalia
recidivis riski, daxuruli tipis dawesebulebebidan
gaTavisuflebul pirebTan SedarebiT.344 aRniSnuli ki miuTiTebs
im garemoebaze, rom sazogadoebasTan urTierToba mniSvnelovania
msjavrdebulTa resocializaciisaTvis.

avstriaSi Sinapatimrobis eleqtronuli monitoringi
sasjelis moxdis axali formaa. is 2010 wlis Semodgomidan
funqcionirebs. sasjelis moxdis aRniSnuli forma exebaT im
adamianebs, romelTa darCenili sasjeli ar aRemateba 12 Tves.
Sinapatimrobis eleqtronuli monitoringis gamoyenebaze
gadawyvetilebas iRebs sasjelaRsrulebis dawesebulebis
xelmZRvaneli. sapatimro sasjelis moxda Sinapatimrobis
eleqtronuli monitoringis meSveobiT niSnavs imas, rom
msjavrdebulebi imyofebian saxlSi. sacxovrebeli adgili
SesaZlebelia datovon mxolod gansakuTrebul SemTxvevebSi.345

mimaCnia, rom darCenili sasjelis moxdis amgvari forma Zalzed
mniSvnelovania msjavrdebulis sazogadoebaSi integraciisaTvis. am
dros mas aqvs urTierToba ojaxis wevrebTan, axloblebTan da a.S.
vfiqrob, kargi iqneba, Tu aRniSnuli dainergeba saqarTveloSic.

zogierTi qveynis kanonmdebloba adgens, rom sasjelis
moxdis adgilebSi msjavrdebulis cxovreba, maqsimalurad
miaxloebuli unda iyos saerTo cxovrebis pirobebTan.346

msjavrdebulTa resocializaciisaTvis mniSvnelovania aseve
ganaTlebis miReba. patimrobis kodeqsis me-14 muxlis pirveli
nawilis ,,b~ qvepunqtis Tanaxmad, braldebuls/msjavrdebuls
ufleba aqvs miiRos zogadi da profesiuli ganaTleba.
patimrobis kodeqsi aseve avaldebulebs cixis administracias
Seqmnas pirobebi, raTa braldeblebma/msjavrdebulebma miiRon
zogadi da profesiuli ganaTleba. Tavisuflebis aRkveTis
dawesebulebis administracia valdebulia dawesebulebaSi moawyos
biblioTeka. amasTan, patimrobis kodeqsis 116-e muxlis me-2
nawilis ,,e~ qvepunqtis Sesabamisad, msjavrdebulis

343 ix. Bundesministerium für Justiz, Republik Österreich, Strafvollzug in Österreich, 2013, S. 31.
344 ix. F. Brägger, Der offene Strafvollzug heute, Am Beispiel der Anstalten, Witzwil /Be,

2012,  S. 6.
345 ix. Bundesministerium für Justiz, Republik Österreich, Strafvollzug in Österreich, 2013, S. 34-35.
346 ix. m. p. dvaliSvili, sasjelis moxdis organizacia sazRvargareTis qveynebSi,

Tbilisi, 2002, gv. 65.
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resocializaciis erT-erT saSualebas zogadi da profesiuli
ganaTlebis miReba warmoadgens.

ganaTlebas aseve mniSvnelovan adgils uTmobs gaeros
minimaluri standartuli wesebi, romelic ganmartavs, rom sadac
kanoniT dasaSvebia ganaTleba unda iyos uzrunvelyofili, aseve
yuradRebas uTmobs religiur ganaTlebas, aseve im pirebTan da
uwyebebTan urTierTobebis SenarCunebasa da gamyarebas, romlebic
cixis gareT daxvdebian maT gaTavisuflebis SemTxvevaSi. ,,im
qveynebSi, sadac es daSvebulia, patimrebi uzrunvelyofilni unda
iyvnen Semdgomi ganaTlebis miRebis SesaZleblobiT, religiuri
ganaTlebis CaTvliT. wera-kiTxvis ucodinarTa da
arasrulwlovanTa ganaTleba savaldebulo unda iyos da cixis
marTvis organoebma amas gansakuTrebuli yuradReba unda
miaqcion.347

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom sasjelaRsrulebis kanonmdebloba msjavrdebulTa
ganaTlebas iseTive mniSvnelobas aniWebs, rogorsac patimarTa
muSaobas.348

sasjelis aRsrulebisas ganaTleba aris resocializaciis
programis nawili da amasTan aqvs mkacri aRmzrdelobiTi
xasiaTi.349

endrou koili sainteresod aRwers patimarTa
ganaTlebasTan dakavSirebiT Catarebuli kvlevis Sedegebs. cixeSi
myof bevr adamians ganaTlebis dabali done aqvs. didma nawilma
ar icis wera-kiTxva. inglissa da uelsSi Catarebuli kvleva
aCvenebs, rom patimarTa 65%-is ganaTleba ar aris is, rac
Cveulebriv moeTxoveba 11 wlis bavSvs, xolo saerTo mosaxleobis
SemTxvevaSi, es procentuli maCvenebeli 23%-ze dabalia.
ganaTlebis dabalma donem, savaraudod, gavlena moaxdina maT
cxovrebaze cixeSi mosvlamde da SeiZleba maT mier danaSaulis
CadenaSic didi roli iTamaSa.350

sasjelaRsrulebis dawesebulebebSi zogadi da
profesiuli ganaTlebis mniSvnelobazea saubari avstriis
iusticiis saministros mier gamocemul saxlemZRvaneloSic.
aRniSnul saxelmZRvaneloSi miTiTebulia, rom bevr
sasjelaRsrulebis dawesebulebaSi SesaZlebelia kompiuteris
mowmobis an kompiuteris sferoSi sxva kvalifikaciis miReba.351

saqarTveloSi gaeros adamianis uflebaTa umaRlesi
komisris ofisis mier 2007 wels gamocemul saxelmZRvaneloSi
miTiTebulia, rom saswavlo kursebis gavlis Semdeg

347 gaeros patimrebTan mopyrobis minimaluri standartuli wesebi,
Tavi ganaTleba da kulturuli saqmianoba, wesi 77-81.

348 ix. K. Laubenthal, Strafvollzug, 3. Auflage, Berlin, 2003, S. 187.
349 ix. F. Föhn,  Bildung im Strafvollzug, Schweiz, Deutschland, Österreich – ein Vergleich,

2010,  S. 76.
350 ix. e. koili, penitenciuri sistemis marTva adamianis uflebaTa poziciidan –

saxelmZRvanelo penitenciuri sistemis TanamSromelTaTvis, Tbilisi,
2007, gv. 98.

351 ix. Bundesministerium für Justiz, Republik Österreich, Strafvollzug in Österreich, 2013, S. 26.
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msjavrdebulebs gauZlierdebaT rwmena sakuTar SesaZleblobebSi,
rac, sabolood, gaTavisuflebis Semdeg maT kanonmorCil
cxovrebas gauadvilebs. imisaTvis, rom sul mcire, davicvaT
patimrebi gonebrivi degradaciisgan, xolo saukeTeso SemTxvevaSi,
avamaRloT maTi ganaTlebisa da TviTSegnebis done, saWiroa, rom
maT hqondeT wignis kiTxvis, saswavlo kursebis gavlisa da
dramatuli xelovnebis, ferweris, musikalur Tu rekreaciul
programebSi monawileobis saSualeba.352

sasjelaRsrulebis dawesebulebaSi miRebuli ganaTleba
dadebiT gavlenas axdens msjavrdebulebze. literaturaSi
vxvdebiT uamrav miTiTebas imasTan dakavSirebiT, rom sasjelis
aRsrulebisas saganmanaTleblo RonisZiebebs didi Rirebuleba
gaaCniaT. miuxedavad aRniSnulisa, arsebobs saimedo kvlevebis
(xangrZlivi kvlevebi) simcire, gansakuTrebiT evropul sivrceSi.353

ganaTleba miekuTvneba mniSvnelovan RonisZiebas damnaSavis
gamosasworeblad. magram msjavrdebulTa mxolod mcire nawili
eufleba saganmanaTleblo RonisZiebebs.354

msjavrdebulTa resocializaciisaTvis erT-erTi
mniSvnelovani komponentia Sroma sasjelaRsrulebis
dawesebulebaSi.

patimrobis kodeqsis 116-e muxlis me-2 nawilis ,,d~
qvepunqtis Tanaxmad, msjavrdebulis resocializaciis erT-erT
saSualebas msjavrdebulTa dasaqmeba warmoadgens. amave kodeqsis
110-e muxlis me-2 nawilis Sesabamisad, braldebuli/msjavrdebuli
muSaobs penitenciuri dawesebulebis teritoriaze, Tu penitenciur
dawesebulebas aqvs misi dasaqmebis SesaZlebloba.

patimrobis kodeqsis 112-e muxlis pirveli nawilis
Tanaxmad, penitenciuri dawesebuleba da damsaqmebeli valdebuli
arian, braldebuls/msjavrdebuls Seuqmnan sicocxlisa da
janmrTelobisaTvis usafrTxo Sromis pirobebi.

msjavrdebulTa muSaoba aris mowesrigebuli da efeqturi
sasjelaRsrulebis safuZveli.355

sasjelaRsrulebis dawesebulebaSi profesiuli
ganaTlebis miRebas iTvaliswinebs yvela qveynis kanonmdebloba.
zog qveyanaSi, daniis msgavsad, patimrebs SeuZliaT daeuflon
xelobas, Tu saqme exeba proeqtze muSaobas. (gemis aSeneba,
sxdomaTa darbazis ganaxleba).356

352 ix. adamianis uflebebi da sasjelaRsrulebis dawesebulebebi,
saxelmZRvanelo adamianis uflebebis sakiTxebSi sasjelaRsrulebis
dawesebulebebis TanamSromelTaTvis, niu-iorki da Jeneva, 2005, gv. 121.

353 ix. F. Föhn,  Bildung im Strafvollzug, Schweiz, Deutschland, Österreich – ein Vergleich,
2010,  S. 104-105.

354 ix. G. Sakalauskas,  Strafvollzug in Litauen, Kriminalpolitische Hintergründe, rechtliche
Regelungen, Reformen, Praxis und Perspektiven, Godesberg, 2006, S. 171.

355 ix. K. Laubenthal, Strafvollzug, 3. Auflage, Berlin, 2003,  S. 188.
356 ix. Jan pradeli, SedarebiTi sisxlis samarTali, Tbilisi, 1999, gv 464.
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sapatimroebSi msjavrdebulebis drois udidesi nawili
uqmad ikargeba. es xels uSlis kriminaluri azrovnebis
pozitiurad Secvlis process.357

,,sakuTari Tavis materialuri uzrunvelyofis gzis povna
cixidan gamosvlis Semdeg patimris sazogadoebaSi reintegraciis
unaris yvelaze mniSvnelovani nawilia. bevri patimrisTvis cixeSi
yofnis dro SeiZleba maTTvis pirveli SesaZleblobac ki iyos
profesiul-teqnikuri unar-Cvevebis SesaZenad da regularuli
samuSaos sakeTeblad. mTavari mizani, ris gamoc patimrebs muSaoba
moeTxovebaT, aris maTi momzadeba cixidan gamosvlis Semdeg
normaluri SromiTi cxovrebisTvis da ara administraciis
sasargeblod fulis gamomuSaveba an mTavrobis sxva
dawesebulebebis sasargeblod qarxnebSi muSaoba. unda gvaxsovdes,
rom dasaqmeba socialuri reabilitaciis mxolod erTi elementia.
srulfasovani reagireba gulisxmobs yvela im unar-Cvevebis
ganviTarebis SesaZleblobas, rac sazogadoebaSi dasabrunebladaa
saWiro, sxvadasxva sazogadoebaSi sxvadasxva unar-Cvevebzea
moTxovna.~358

sasjelaRsrulebis dawesebulebaSi Sromis mniSvnelobazea
saubari avstriis iusticiis saministros mier gamocemul
saxelmZRvaneloSi. ,,avstriaSi sasjelaRsrulebis dawesebulebebs
aqvT sakuTari sawarmoebi da saxelosnoebi, romlebmac unda
uzrunvelyon dasaqmebis SesaZlebloba~. arasrulwlovanTa
dasaqmeba SesaZlebelia mxolod im SemTxvevaSi, roca igi maTi
aRzrdisaTvis sasargebloa.359

sisxlis samarTlis literaturaSi miTiTebulia, rom
rodesac ar arsebobs sasjelaRsrulebis dawesebulebidan
patimarTa gaqcevisa da recidivis safrTxe, dRis ganmavlobaSi
msjavrdebuls SeuZlia ganaxorcielos mis mier SerCeuli samuSao,
an sakuTari Sexedulebisamebr gamoiyenos dro da saRamos
dabrundes Tavisuflebis aRkveTis dawesebulebaSi.360

damnaSavem Tavisi sasjelidan raRac unda iswavlos da
SeZlos sazogadoebaSi kvlav integracia, es aris
resocializaciis mizani.361

msjavrdebulis dasaqmeba aris erT-erTi umTavresi
komponenti, msjavrdebulisTvis, rogorc sasjelis moxdis
periodSi misi fsiqologiuri da ekonomiuri mdgomareobis
stabilurobis TvalsazrisiT, aseve umTavresi komponentia
gaTavisuflebisTvis momzadebis procesSi, raTa piri

357 ix. msjavrdebulTa da pirobiT msjavrdebulTa saWiroebebis kvleva,
raodenobrivi da xarisxobrivi kvlevis angariSi, 2011 weli,
noemberi-dekemberi, gv. 48.

358 ix. e. koili, penitenciuri sistemis marTva adamianis uflebaTa poziciidan –
saxelmZRvanelo penitenciuri sistemis TanamSromelTaTvis, Tbilisi,
2007, gv. 93.

359 ix. Bundesministerium für Justiz, Republik Österreich, Strafvollzug in Österreich, 2013, S. 25.
360 ix. N. Lange, Resozialisierung im Gefängnis, Hauptseminararbeit, Germany, 2000,  S. 4.
361 ix. J. Bühler, Strafe, Recht auf Gewalt, Schweiz, 2007, S. 47.
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gaTavisufldes samuSao unar-CvevebiT aRWurvili, rac mas
daexmareba cxovrebis pirobebis mowyobaSi.362

sasjelis aRsrulebis mizani aris damnaSavis
samarTlebrivi da socialuri reintegracia. samuSao da
pedagogiuri RonisZiebebi aRniSnul mizans unda emsaxurebodes.
sasjelaRsrulebis kanonmdebloba msjavrdebulTa
resocializaciisaTvis samuSaos da profesias aniWebs
gansakuTrebul mniSvnelobas.363

muSaoba da profesiuli formireba gaTvaliswinebulia
socialur cxovrebaSi xelaxali CarTvis da patimris kargi
yofaqcevis gansazRvrisaTvis. TiTqmis yvelgan ikveTeba tendencia,
rom cixeSi momuSave gauTanabrdes cixis gareT myof Tavisufal
momuSaves SromiTi pirobebis dacvis da socialuri usafrTxoebis
TvalsazrisiT, sakanonmdeblo gziT.364

sasjelaRsrulebis dawesebulebaSi sruli datvirTviT
unda mimdinareobdes saganmanaTleblo da dasaqmebis programebi,
riTac pirvel rigSi msjavrdebulebi dasaqmdebian da aRar eqnebaT
sakmarisi dro sxvadasxva kanonsawinaaRmdego qmedebebis Cadenaze
safiqralad, aseve daugrovdebaT garkveuli finansuri resursi
sasjelis moxdis Semdgomi periodis mowyobisaTvis.365

patimrebs ufleba unda mieceT: 1) daxarjon gamomuSavebuli
Tanxis nawili cixeSi; 2) gaugzavnon ojaxs gamomuSavebuli Tanxis
nawili; 3) daagrovon gamomuSavebuli Tanxis nawili
gaTavisuflebis droisTvis. Tu patimrebs samuSao ar eqnebaT da
uqmad yofnas mieCvevian, isini namdvilad dakargaven
pasuxismgeblobis grZnobas sakuTari Tavis an TavianTi ojaxebis
mimarT, rac maTTvis gaarTulebs kanonmorCili cxovrebis dawyebas
gaTavisuflebis Semdeg.366

msjavrdebuli sasjelaRsrulebis dawesebulebaSi iseTi
muSaobiT an sxva saqmianobiT unda dakavdes, romelic mis fizikur
SesaZleblobebs da janmrTelobis mdgomareobas Seesabameba.367

msjavrdebulis resocializacia-reabilitaciis da
sasjelaRsrulebis dawesebulebis normaluri
funqcionirebisaTvis metad mniSvnelovania momsaxure personalis
fsiqikuri simyare, normatiuli da moraluri Rirebulebebisadmi
orientacia da socialuri dacvis garantiebi.368

laboratoriuli eqsperimentiT zimbardom daaskvna, ,,rom
cixeSi myof adamianTa qcevas ufro metad gansazRvravs Tvad

362 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,
Tbilisi, 2014, gv. 208-209.

363 ix. S. Schulz, Organisationsformen der Arbeit im Gefängnis, 2004, S.1.
364 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis

Targmani frangulidan), 1999, gv. 464-465.
365 ix. g. arsoSvili, damnaSavis resocializacia, Tbilisi, 2009, gv. 181.
366 ix. adamianis uflebebi da sasjelaRsrulebis dawesebulebebi,

saxelmZRvanelo adamianis uflebebis sakiTxebSi sasjelaRsrulebis
dawesebulebebis TanamSromelTaTvis, niu-iorki da Jeneva, 2005, gv. 116.

367 ix. K. Laubenthal, Strafvollzug, 3. Auflage, Berlin, 2003, S. 189.
368 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,

Tbilisi, 2014, gv. 109.
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cixis situacia, vidre masSi myofi adamianebis individualuri
maxasiaTeblebi‘‘.369

saqarTveloSi gaeros adamianis uflebaTa umaRlesi
komisris ofisis mier 2007 wels gamocemul saxelmZRvaneloSi
miTiTebulia, rom cixis personalis movaleobaa patimrebis dacva
da Semdeg (umetes SemTxvevaSi) sazogadoebaSi maTi uvneblad
dabruneba.Ees funqcia sazogadoebis Zalzed rTuli da daZabuli
movaleobebis Sesrulebas gulisxmobs. Tumca bevr qveyanaSi cixis
moxeleebs arc saTanado momzadeba aqvT gavlili, arc Sesaferisi
xelfasebi aqvT da xSirad sazogadoebaSic ver sargebloben
pativiscemiT. adamianis uflebaTa dacvis instrumentebi –
adamianis uflebaTa sayovelTao deklaraciidan dawyebuli, iseTi
specifikuri dokumentebiT damTavrebuli, rogorebicaa patimarTan
mopyrobis minimaluri standartuli wesebi, nebismieri formiT
dakavebuli an dapatimrebuli adamianis dacvis principebis
krebuli, anda konvencia wamebis da sxva sastiki, araadamianuri Tu
Rirsebis Semlaxveli mopyrobis an dasjis winaaRmdeg –
gansazRvravs wesebs, romlebic cixis personals exmareba
Seasrulos movaleobebi kanonieri, humanuri da swori politikisa
da meTodebis mixedviT.370 aRniSnuli ki xels Seuwyobs
msajvrdebulTa resocializaciis process.

sasjelaRsrulebis dawesebulebaSi mniSvnelovania
religiis roli msjavrdebulTa resocializaciisaTvis. adamiani,
romelic eklesiuri wesebiT cxovrobs, misi mxridan danaSaulis
Cadenis albaToba mcirdeba.

damnaSavis mier sasjeliT gaTvaliswinebuli vadis
amowurva, ganurCevlad imisa, damnaSave patimrobaSia, Tu
Tavisuflebaze, ver ganapirobebs mis srul resocializacias da
reabilitacias, vidre ar moxdeba daavadebuli sulis gankurneba.
adamianis gamosworebaSi ar igulisxmeba misi sxeulis gamosworeba
da miT umetes, sxeulis monanieba, aramed xdeba misi fsiqikis, rac
sulis gamovlinebaa, anu sulis gankurneba sinanuliT, monaniebiT.
aqedan gamomdinare, sulis gankurnebis gareSe, sasjelis vadis
amowurva, sasjelis miznis miRwevis TvalsazrisiT, mniSvnelobas
kargavs – damnaSave ver CaiTvleba gamosworebulad da Sedegad,
nacvlad srulfasovani wevrisa, miviRebT sazogadoebaSi
gamousworebeli damnaSavis dabrunebas.371

sasjelaRsrulebis dawesebulebaSi saintereso kvleva aqvs
Catarebuli maia (zoia) xasias. 2006 wels mis mier gamocemul
saxelmZRvaneloSi (kvleva) ,,msjavrdebulTa socialuri
reabilitacia saqarTveloSi, realoba da perspeqtivebi~,

369 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,
Tbilisi, 2014, gv. 113.

370 ix. adamianis uflebebi da sasjelaRsrulebis dawesebulebebi,
saxelmZRvanelo adamianis uflebebis sakiTxebSi sasjelaRsrulebis
dawesebulebebis TanamSromelTaTvis, niu-iorki da Jeneva, 2005, gv. 5.

371 ix. d. wulaia, monanieba, rogorc damnaSavis resocializaciisa da
reabilitaciis umTavresi faqtori, marTlmadidebluri moZRvrebis mixedviT,
marTlmsajuleba da kanoni, #3(38), 2013, gv. 72.
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ganxilulia iseTi sakiTxebi, romlebic iZlevian pasuxs, Tu ra
unda gakeTdes, raTa miRweul iqnas, mizani _ am adamianebis
sazogadoebaSi srulfasovan wevrad dabruneba.

imis gasarkvevad, Tu ras emsaxureba saqarTveloSi cixe,
unda dadgindes, mihyavs Tu ara mas adamiani sinanulamde da aris
Tu ara es adgili, sadac adamians SeuZlia sakuTar TavTan marto
darCena, raTa ifiqros da gaakeTos garkveuli daskvnebi Tavisi
saqcielis gamo, rac, faqtobrivad, unda gaxdes safuZveli imisa,
rom wlebis Semdeg es adamianebi sazogadoebas kriminalebad ar
daubrundnen da Tu ar gamoswordebian, sazogadoebaSi dabrunebis
Semdeg sinanulis grZnoba mainc eqnebaT. imisaTvis, rom
SesaZlebeli gaxdes Tundac fiqri imaze, daeqvemdebareba Tu ara,
esa Tu is adamiani sareabilitacio RonisZiebebs, sawyisi wertili
Tavad mis mier danaSaulis monanieba unda iyos. msjavrdebulma
unda icodes, rom igi sazogadoebas srulfasovan wevrad unda
daubrundes, amisTvis ki saWiroa, man icodes sakuTari qcevis
uaryofiTi mxareebi da inaniebdes mas.372

m. xasias mier Catarebul kvlevaSi respodentTa mimarT
dasmulia sakiTxi imis Taobaze, Tu ramdenad SesaZlebelia cixeSi
maTi gamosworeba. respodentTa umravlesoba Tvlis, rom cixeSi
adamiani ver gamoswordeba, erT_erTi respodenti pasuxobs, rom
saqarTvelos cixeebSi Seqmnili mdgomareobis gamo araTu
gamoswordeba patimari, aramed gardaicvleba. erT_erTi
respodenti Tvlis, rom cixeSi adamianebs akliaT kargi mopyroba:
,,cixe adamians ver gamoasworebs.~

respodentTa absoluturi umravlesoba mwared ganicdis
ojaxTan siSores da Tvlis, rom yvelaze didi danakargi swored
ojaxis wevrebTan siSorea.

respodentebi aZleven rekomendaciebs penitenciur
dawesebulebebs. ,,saqarTvelos cixeebSi, pirvel rigSi, patimari
adamianad unda CaTvalon. ar unda daarRvion maTi uflebebi, rac
aris konstituciiT damtkicebuli, patimrebTan urTierToba unda
iyos humanuri.~373

erT_erTi respodenti ganmartavs, rom rac dRevandel
dReSia cixeebi, Tu isev ise iqneba, patimari rogor unda
daubrundes sazogadoebas srulfasovan wevrad? rac, faqtobrivad
upasuxo kiTxvad rCeba. arian respodentebi, romlebic aqcents
ZiriTadad ganaTlebaze da Tavisufali drois swor organizebaze
akeTeben: ,,patimari unda iyos uzrunvelyofili pirvel rigSi
kvebiT, gasarTobi inventarebiT, samagido TamaSebiT da sxva
keTilmosurne ganwyobiT, biblioTekiT, skoliT. respodentTa
nawili ZiriTadad aqcentirebulia msjavrdebulis dasaqmebaze da
datvirTulobaze: ,,unda dasaqmdes msjavrdebulebi samuSaoTi,
utardebodeT mecadineoba aRmzrdelobiT dargSi, daicvan reJimi
dRis ganwesiT da moTxovnebiT daasaqmon, raTa ar daveceT
usaqmurobiT.~

372 ix. m.(zoia) xasia, msjavrdebulTa socialuri reabilitacia saqarTveloSi,
realoba da perspeqtivebi, Tbilisi, 2006, gv 26.

373 iqve, gv. 49.
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sasjelis moxdis periodSi maRalia religiisadmi
moTxovnileba da misi roli. erT_erTi respodenti ambobs:
,,vurCevdi im adamianebs, vin cixeSi moxvdnen, bevri ilocon
sakuTari codvebis mosananieblad, ojaxisa da qveynis
sakeTildReod, raTa yvela codva mitevebul iyos uflisagan da
xalxisagan.~

da bolos respodentebi gamoTqvamen survils: cixe ara
marto damsjeli meqanizmi unda iyos, aramed pirdapiri
mniSvnelobiT sareabilitacio instituts unda warmoadgendes.374

imisaTvis, rom miRweul iqnas msjavrdebulTa
resocializaciis mizani, saWiroa yvela im garemoebebis
gaTvaliswineba, razec zemoaRniSnul saxelmZRvaneloSia saubari.

da bolos, rac msjavrdebulTa resocializaciisaTvis
Zalzed mniSvnelovania, es aris momzadeba gaTavisuflebisaTvis.

saqarTveloSi gaeros adamianis uflebaTa umaRlesi
komisris ofisis mier 2007 wels gamocemul saxelmZRvaneloSi
miTiTebulia, rom patimris momaval cxovrebas cixidan
gaTavisuflebis Semdeg yuradReba unda mieqces sasjelis
aRsrulebis dawyebis dRidanve. patimars yvelanairi daxmareba
unda gaewios sazogadoebaSi reintegraciis uzrunvelyofis
mizniT. patimris sazogadoebaSi reintegraciaze pasuxismgebelma
yvela organizaciam Tu samsaxurma unda izrunos imaze, rom
cixidan gaTavisuflebis Semdeg patimars damoukideblad
cxovrebis saSualeba da resursi hqondes.375

msajvrdebulis resocializacia, rogorc sasjelis
umTavresi mizani, mraval aspeqts moicavs. naSromSiYyuradReba
gavamaxvile mxolod im ZiriTad sakiTxebze, romlebic yvelaze
metad mniSvnelovania am miznis misaRwevad, vinaidan SeuZlebelia
yvela sakiTxis detaluri ganxilva.

3.4. uvado Tavisuflebis aRkveTa da msjavrdebulis
resocializacia

uvado Tavisuflebis aRkveTas, rogorc sasjelis erT-erT
saxes ukavSirdeba msjavrdebulis resocializaciis problema.
swored amitom, uvado Tavisuflebis aRkveTa ganxiluli iqneba
msjavrdebulis resocializaciasTan kavSirSi.

sanam uSualod uvado Tavisuflebis aRkveTisa da
msjavrdebulis resocializaciis urTierTmimarTebis sakiTxebs
ganvixilav, yuradRebas gavamaxvileb sikvdiliT dasjis
problemaze, vinaidan kanonmdebelma sikvdiliT dasjis

374 ix. m.(zoia) xasia, msjavrdebulTa socialuri reabilitacia saqarTveloSi,
realoba da perspeqtivebi, Tbilisi, 2006, gv. 111.

375 ix. adamianis uflebebi da sasjelaRsrulebis dawesebulebebi,
saxelmZRvanelo adamianis uflebebis sakiTxebSi sasjelaRsrulebis
dawesebulebebis TanamSromelTaTvis, niu-iorki da Jeneva, 2005, gv. 126.
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alternativad uvado Tavisuflebis aRkveTa daawesa. marTalia,
dRes moqmedi kanonmdeblobiT akrZalulia sikvdiliT dasja,
magram zogadad mainc Sevexebi mas. 1997 wlamde saqarTvelos
kanonmdebloba iTvaliswinebda sikvdiliT dasjas. sikvdiliT
dasjis SemTxvevaSi msjavrdebulis resocializacia, rogorc
sasjelis erT-erTi da amasTanave Zalzed mniSvnelovani mizani
faqtobrivad ganuxorcielebeli rCeboda, vinaidan Tuki pirovnebas
sikvdiliT davsjidiT, maSin sasjelis es mizanic kargavda Tavis
mniSvnelobas.

sikvdiliT dasja akrZalulia, rogorc saqarTvelos
konstituciiT, ise sisxlis samarTlis kanonmdeblobiT. Hhumanuri
sisxlis samarTlis politikidan gamomdinare, sikvdiliT dasja
yvela demokratiul saxelmwifoSi akrZaluli unda iyos. imis
saSiSroeba, rom sikvdiliT dasja, rogorc sasjelis saxe kvlav
dabrundes saqarTvelos kanonmdeblobaSi SeuZlebelia, vinaidan
saqarTvelom uari unda Tqvas demokratiul principebze.

sikvdiliT dasja Cadenili danaSaulisaTvis samagieros
mizRvis ukiduresi gamovlinebaa da Tavis mxriv sazogadoebisa da
saxelmwifos sisastikis maCvenebelia. isic cnobilia, rom
sikvdiliT dasjas arasodes moutania danaSaulTa Tavidan
acilebisaTvis sasargeblo Sedegebi, miT umetes mkvlelobis
Tavidan acilebis saqmeSi.

dRes moqmedi sisxlis samarTlis kanonmdebloba sikvdiliT
dasjis sanacvlod iTvaliswinebs sasjelis iseT saxes, rogoricaa
uvado Tavisuflebis aRkveTa. uvado Tavisuflebis aRkveTis
daniSvnis SemTxvevaSi sasjelis iseTi mizani, rogoricaa
msjavrdebulis resocializacia, faqtobrivad ganuxorcielebeli
rCeba. magram, mxedvelobidan ar unda gamogvrCes is faqtic, rom
uvado Tavisuflebis aRkveTis daniSvnis SemTxvevaSic
SesaZlebelia miRweul iqnas sasjelis iseTi mizani, rogoricaa
msjavrdebulis resocializacia. saqarTvelos sisxlis samarTlis
kodeqsis 72-e muxlis me-7 nawilis Tanaxmad: ,,msjavrdebuli uvado
Tavisuflebis aRkveTis moxdisagan SeiZleba gaTavisufldes, Tu
man faqtobrivad moixada Tavisuflebis aRkveTis oci weli da Tu
saqarTvelos sasjelaRsrulebisa da probaciis saministros
adgilobrivi sabWo miiCnevs, rom saWiro aRar aris, msjavrdebulma
gaagrZelos am sasjelis moxda.~ rogorc vxedavT, uvado
TavisuflebaaRkveTil msjavrdebuls kanonmdebeli aZlevs Sanss,
raTa igi kvlav daubrundes sazogadoebas da moxdes misi
socialuri adaptacia.

administraciuli sasamarTlos prezidenti friTc aebi
interviuSi miuTiTebs: ,,darwmunebuli var arian adamianebi,
romlebic samudamo patimrobis Semdeg kvlav moxdeba maTi
sazogadoebaSi integracia da sxvagvar cxovrebas SeZleben. magram
yvela ara, es naTelia. asi adamianidan iqneba oTxi iseTi,
romlebic TxuTmeti wlis Semdeg gamoswordebian.376 (germaniis
sisxlis samarTlis kanonmdeblobiT msjavrdebulebs, romelTac

376 ix. J. Bühler, Strafe, Recht auf Gewalt, Schweiz, 2007, S. 81.
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misjili aqvT uvado Tavisuflebis aRkveTa, sasjelisagan
SesaZlebelia gaTavisufldnen, Tu maT moixades TxuTmeti weli).

uvado Tavisuflebis aRkveTis Sefardeba pirobiT vadamde
ganTavisuflebis uflebis gareSe ar unda iqnes gamoyenebuli
arcerTi kategoriis msjavrdebulTan mimarTebiT. amgvari uflebis
ararseboba Seesabameba ara marto araadamianur da Rirsebis
Semlaxvel mopyrobas, aramed xels uSlis msjavrdebulis
resocializacias. germaniis federalurma sakonstitucio
sasamarTlom daadgina, rom uvado Tavisuflebis aRkveTa, pirobiT
vadamde ganTavisuflebis uflebis gareSe, adamianis Rirsebis
Semlaxvelia; misive ganmartebiT, uvado Tavisuflebis aRkveTa
SeiZleba adamianis Rirsebis Sesabamisi iyos mxolod im
SemTxvevaSi, Tu iarsebebs ganTavisuflebis molodini. adamianis
Rirseba Selaxulia, Tu msjavrdebuli, misi piradi ganviTarebis
miuxedavad, dakargavs odesme Tavisuflebis dabrunebis yvelanair
imeds.377

pirobiT vadamde gaTavisufleba ar exebaT uvado patimrebs
litvaSi, maltaSi, niderlandebSi. aRniSnuli regulaciis
pirobebSi upiratesoba eniWeba samarTlianobis aRdgenas da
ugulebelyofilia msjavrdebulis resocializacia. mimaCnia, rom
msjavrdebulis resocializacia sasjelis umTavresi mizania da
swored mas unda mieniWos upiratesoba samarTlianobis
aRdgenasTan SedarebiT. im qveynebSi, sadac ar arsebobs uvado
patimrebis pirobiT vadamde gaTavisuflebis meqanizmi,
msjavrdebulis resocializacia, rogorc sasjelis umTavresi
mizani azrs kargavs.

wamebisa da sastiki, araadamianuri Tu Rirsebis Semlaxveli
mopyrobisa da dasjis sawinaaRmdego komitetma gaamaxvila
yuradReba imaze, rom ,,grZelvadianma patimrobam SeiZleba
patimrebze desocializaciis sxvadasxva Sedegi gamoiRos.~ amgvari
patimrebisTvis ,,xelmisawvdomi unda iyos sxvadaxva saxis
sasargeblo saqmianoba ..... (da) maT unda hqondeT sakuTari
arCevanis garkveuli xarisxiT ganxorcielebis SesaZlebloba, anu
maTi drois xarjva, rac xels Seuwyobs maTSi damoukideblobisa
da pasuxismgeblobis grZnobebis gaRvivebas. saWiroa damatebiTi
zomebis miReba maTi patimrobis periodisTvis raRac azris
misacemad. ...~378

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom ,,xangrZlivi Tavisuflebis aRkveTa ar emsaxureba damnaSavis
gamosworebas.~379

377 ix. g. miqanaZe, patimris pirobiT vadamde ganTavisuflebis ufleba –
evropuli gamocdileba da saqarTvelos realoba, adamianis uflebaTa dacva:
miRwevebi da gamowvevebi, statiaTa krebuli, red. k. korkelia, Tbilisi,
2012, gv. 134-135.

378 ix. adamianis uflebebi da sasjelaRsrulebis dawesebulebebi,
saxelmZRvanelo adamianis uflebebis sakiTxebSi sasjelaRsrulebis
dawesebulebebis TanamSromelTaTvis, niu-iorki da Jeneva, 2005, gv. 195.

379 ix. J. Bühler, Strafe, Recht auf Gewalt, Schweiz, 2007, S. 47.
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literaturaSi da praqtikaSi msjeloben imis Sesaxeb, rom
Tavisuflebis aRkveTa, romelic aT welze met xans grZeldeba ar
emsaxureba damnaSavis resocializacias.380

germaniis federalurma sakonstitucio sasamarTlom 1977
wlis 21 ivnisis gadawyvetilebaSi miuTiTa, rom daaxloebiT 20
wlis Semdeg, sasjelaRsrulebis dawesebulebaSi msjavrdebuli
fizikurad da sulierad daecema.381

germaniis sakonstitucio sasamarTlo aseve miuTiTebs, rom
damnaSaves unda mieces Sansi, sasjelis moxdis Semdeg dabrundes
sazogadoebaSi.382

grZelvadiani da samudamo patimrebis marTvis
umniSvnelovanesi problema imaSi mdgomareobs, rom aseTi
patimrebi, SesaZlebelia fsiqikurad daavaddnen, rac
ganpirobebulia sanqciis sididiT an gaTavisuflebis dRis
ucodinrobiT. cixis administracia unda daexmaros aseT patimrebs,
rom maT ise SeZlon TavianTi vadis moxda, rom SeinarCunon
Rirsebis grZnoba da Tavi daaRwion penitenciuri sistemis
safrTxeebs.383

saintereso mosazrebebia gamoTqmuli saqarTveloSi gaeros
adamianis uflebaTa umaRlesi komisris ofisis mier 2007 wels
gamocemul saxelmZRvaneloSi. ,,sasjelaRsrulebis
dawesebulebebma unda uzrunvelyon – sazogadoebasTan samudamo
patimrobaSi myof pirTa urTierTobebis gafarToeba: patimrebis
CarTva saganmanaTleblo programebSi da sapatimros gareT
samuSaoSi; samedicino gamokvlevis da ganaTlebis miRebis mizniT,
aseve ojaxuri da socialuri mizezebis gamo, mcire droiT
sapatimrodan gasvlis nebarTvis micema; cixis gareT ki,
zedamxedvelobis qveS, patimrebis CarTva sxvadasxva saqmianobaSi,
treningisa da mopyrobis programis ganuyofeli nawilis saxiT.384

evropis sabWos ministrTa komitetis Rec(2003)23 rekomendacia
wevri saxelmwifoebisadmi uvado da sxva grZelvadiani patimrebis
marTvis Sesaxeb cixis administraciebis mier Seicavs im
principebis CamonaTvals, romlebic wevrma saxelmwifoebma unda
gaiTvaliswinon uvado TavisuflebaaRkveTil pirTa pirobebis
gansazRvrisas. „patimrobis dagegmvisas gaTvaliswinebul unda
iqnes uvado da sxva grZelvadiani patimrebis pirovnuli
Tvisebebis gansxvavebuloba (individualizaciis principi).“ amasTan,
„cixis sacxovrebeli pirobebi maqsimalurad miaxloebuli unda
iyos cixis gareT Cveulebriv sacxovrebel pirobebTan
(normalizaciis principi).“ „ar unda moxdes uvado da sxva

380 ix. K. Heinzl, Die lebenslängliche Freiheitsstrafe, 2003,  S. 73.
381 ix. germaniis federaluri sakonstitucio sasamarTlos gadawyvetileba

(BverfGE) 45, 187.
382 ix. germaniis federaluri sakonstitucio sasamarTlos gadawyvetileba

BverfGE 35, 202.
383 ix. adamianis uflebebi da sasjelaRsrulebis dawesebulebebi,

saxelmZRvanelo adamianis uflebebis sakiTxebSi sasjelaRsrulebis
dawesebulebebis TanamSromelTaTvis, niu-iorki da Jeneva, 2005, gv. 193.

384 iqve, gv. 198.



111

grZelvadiani patimrebis izolacia mxolod maTi sasjelis tipis
gamo (izolaciis dauSveblobis principi)‘‘.385

„rogorc wesi, bevri cixis administraciis gamocdileba
mowmobs, rom am msjavrdebulTa umravlesoba ar warmoadgens
safrTxes sakuTari TavisTvis an sxvebisTvis“ da „maTi qceva
stabiluri da sandoa“. amgvarad, uvado msjavrdebulTa ganawileba
unda moxdes riskebis/saWiroebebis detaluri da regularuli
Sefasebis Sedegad, romelic dafuZnebuli unda iyos sasjelis
moxdis individualur gegmaze da ara mxolod sasjelis zomaze.“386

saxalxo damcveli miiCnevs, rom uvado
TavisuflebaaRkveTili pirebis fsiqologiuri mdgomareoba unda
Semsubuqdes sasjelaRsrulebis dawesebulebaSi Seqmnili
adekvaturi pirobebiT. gansakuTrebuli yuradReba unda mieqces
aseTi kategoriis patimrebs da maT unda hqondeT saSualeba
CaerTon sxvadasxva saxis sareabilitacio programebSi, miiRon
profesiuli ganaTleba da dasaqmdnen. Sesabamisi pirobebis Seqmna
xels Seuwyobs maT resocializaciasa da droTa ganmavlobaSi
SesaZlebels gaxdis maT reintegracias sazogadoebaSi. cixis
TanamSromlebs saTanado momzadeba unda hqondeT gavlili, raTa
maT SeamCnion nebismieri negatiuri fsiqologiuri mdgomareobis
dadgoma da miiRon zomebi mis aRmosafxvrelad. patimrebs xeli
unda miuwvdebodeT fsiqologis konsultaciaze da daxmarebaze
nebismier dros.387

miuxedavad imisa, rom uvado Tavisuflebis aRkveTas,
rogorc sasjelis umkacres zomas, garkveuli sirTuleebi
axasiaTebs, aRniSnuli sasjelis daniSvnisas, mainc SesaZlebelia
sasjelis umTavresi miznis – msjavrdebulis resocializaciis
miRweva.

3.5. sasjelis moxdisagan pirobiT vadamde
gaTavisuflebis mniSvneloba msjavrdebulis

resocializaciisaTvis

saqarTvelos sisxlis samarTlis kodeqsis 72-e muxliT
gaTvaliswinebulia, rogorc Tavisuflebis aRkveTis saxiT
daniSnuli sasjelisagan, ise arasapatimro sasjelisagan pirobiT
vadamde gaTavisuflebis safuZvlebi. sapatimro saxis sasjelisagan
gaTavisufleba xdeba saqarTvelos sasjelaRsrulebisa da
probaciis saministros adgilobrivi sabWos mier, xolo
arasapatimro sasjelisagan pirobiT vadaze adre gaTavisuflebis
uflebamosileba gaaCnia sasamarTlos. kanonmdeblobiT dadgenilia
konkretuli vadebi (danaSaulis kategoriis mixedviT), Tu rodis

385 ix. saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis
uflebaTa da TavisuflebaTa dacvis mdgomareobis Sesaxeb, 2011, gv. 450-451.

386 iqve, gv. 452-453.
387 iqve, gv. 461.
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aris SesaZlebeli msjavrdebulis sasjelisagan vadaze adre
gaTavisufleba. aRniSnuli sakiTxi detalurad ar iqneba
ganxiluli, vinaidan sasjelis moxdisagan vadaze adre
gaTavisuflebis sakiTxs vixilav resocializaciasTan kavSirSi.
vfiqrob, Tavisuflebis aRkveTis saxiT daniSnuli sasjelisagan
gaTavisufleba ufro met interess iwvevs, vidre arasapatimro
saxis sasjelisagan gaTavisuflebis SemTxvevebi. amitom, ZiriTadad
aRniSnul sakiTxs Sevexebi.

pirobiT vadamde gaTavisuflebis ufleba warmoadgens
yoveli TavisuflebaaRkveTili piris uflebas, romlis arsebobis
gareSe faqtiurad SeuZlebelia patimarTa resocializaciaze
saubari.388

pirobiT gaTavisufleba 1847 wels frangi a. bonevil de
marsanJis mier Semotanili institutia, romelic niSnavs patimris
gaTavisuflebas, sasjelis moxdis garkveuli periodis gasvlis
Semdeg im pirobiT, rom misi qceva damakmayofilebeli iyo
patimrobis periodSi. am instituts Semdegi upiratesobebi gaaCnia:
msjavrdebulis interesebSia sasjelis moxdis periodSi kargi
qceva, rac vrceldeba pirobiT gaTavisuflebis periodzec.
aRniSnuli moicavs dakisrebuli movaleobebis SesrulebaSi
daxmarebas da zedamxedvelobas.389

pirobiT vadamde gaTavisufleba miznad unda isaxavdes
msjavrdebulis daxmarebas, Tavisuflebis aRkveTis dawesebulebaSi
cxovreba gardaqmnas sazogadoebaSi kanonmorCil cxovrebad
gaTavisuflebis Semdgomi pirobebis SeqmniTa da zedamxedvelobiT,
ramac xeli unda Seuwyos am miznis miRwevas da wvlili Seitanos
sazogadoebrivi usafrTxoebis uzrunvelyofasa da danaSaulis
SemcirebaSi.390

evropuli standartebi xazgasmiT miuTiTebs pirobiT vadamde
ganTavisuflebis efeqtiani sistemis danergvasa da
ganxorcielebaze, rac aRiarebulia sasjelis miznis miRwevis
yvelaze mizanSewonil sistemad da xelSemwyob faqtorad
msjavrdebulTa resocializaciisTvis.391

kvlevebi aCvenebs, rom sasjelisagan vadaze adre
gaTavisuflebis SemTxvevaSi, prevencia da resocializacia ufro
miiRweva, vidre sasjelis moxdisas.392

sasjelis moxdisagan gaTavisufleba, sasjelis Secvla,
sasjelis Semcireba an sasjelis moxdis gadavadeba emsaxureba
msjavrdebulis resocializacias, rogorc sasjelis erT-erT

388 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,
Tbilisi, 2014, gv. 252.

389 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 412.

390 ix. evropis sabWos ministrTa komitetis rekomendacia (2003)22 pirobiT
vadamde gaTavisuflebis Sesaxeb, preambula.

391 ix. g. miqanaZe, patimris pirobiT vadamde ganTavisuflebis ufleba –
evropuli gamocdileba da saqarTvelos realoba, adamianis uflebaTa dacva:
miRwevebi da gamowvevebi, statiaTa krebuli, red. k. korkelia, Tbilisi,
2012, gv. 139.

392 J. Baumann, U. Weber, W. Mitsch, Strafrecht, Allgemeiner Teil, Bielefeld, 1995, S. 706.
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mizans, xolo Tavisi arsiT sisxlis samarTalSi moqmedi
humanizmis principsa da sasjelis aRsrulebis mizanSewonilobas
ukavSirdeba. sasjelis efeqturobis miRweva SeuZlebelia, Tu
individualur midgomas ara mxolod braldebulisTvis sasjelis
Sefardebis etapze, aramed msjavrdebulisTvis Sefardebuli
sasjelis aRsrulebis procesSic ar mivmarTavT.393

pirobiT vadamde gaTavisuflebis winapiroba aris molodini
imisa, rom damnaSave, sasjelis moxdis gareSe Tavs Seikavebs
Semdgomi danaSaulisagan.394

sasjelisagan pirobiT vadamde gaTavisuflebisas yuradReba
unda gamaxvildes msjavrdebulis pirovnebaze. unda gairkves,
ramdenad SesaZlebelia msjavrdebulis sasjelisagan
gaTavisuflebis Semdeg misi resocializacia.

saqarTvelos saxalxo damcveli miuTiTebs, rom pirobiT
vadamde gaTavisuflebisas mniSvnelovania msjavrdebulTa
daxasiaTeba. ,,swored es dokumenti unda iZleodes imis Sefasebis
saSualebas, Tu rogoria msjavrdebulis qceva sasjelis moxdis
periodSi, rogoria misi urTierTobebi garSemomyofebTan da ra
aris misi ZiriTadi pirovnuli maxasiaTeblebi, aseve, miaRwia Tu
ara sasjelma Tavis erT-erT mizans, anu moxda Tu ara
msjavrdebulis resocializacia.~395

franguli sisxlis samarTlis procesi Seicavs zogierT
sayuradRebo elements. kerZod, imis nacvlad, rom msjavrdebulma
waradginos Tavis resocializaciasTan dakavSirebiT myari
mtkicebulebebi, man, ubralod, unda aCvenos, rom igi
dadebiTisaken Seicvala.396

sabolood SeiZleba iTqvas, rom sasjelisagan vadaze adre
gaTavisufleba msjavrdebulisaTvis waxalisebis formaa. Tundac,
sasjelis dasrulebamde ramdenime TviT adre gaTavisufleba,
stimuls aZlevs msjavrdebuls, Tavi Seikavos danaSaulebrivi
qmedebebisagan. mimaCnia, rom sasajelisagan pirobiT vadamde
gaTavisufleba danaSaulis prevencias da msjavrdebulis
resocializacias unda emsaxurebodes.

393 ix. i. dvaliZe, sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis
sxva sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, gv. 172.

394 ix. C. Roxin, G. Arzt, K. Tiedeman, Strafrecht und Strafprozessrecht, 6. Auflage, 2013, S. 9
395 ix. saqarTvelos saxalxo damcveli, sasjelis moxdisagan pirobiT vadamde

gaTavisuflebisas msjavrdebulTa uflebrivi mdgomareoba,
Tbilisi, 2014, gv. 13.

396 ix. g. miqanaZe, patimris pirobiT vadamde ganTavisuflebis ufleba –
evropuli gamocdileba da saqarTvelos realoba, adamianis uflebaTa dacva:
miRwevebi da gamowvevebi, statiaTa krebuli, red. k. korkelia, Tbilisi,
2012, gv. 128.
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3.6. amnistiisa da Sewyalebis roli msjavrdebulTa
resocializaciisaTvis

sasjelisagan pirobiT vadamde gaTavisuflebis msgavsad,
amnistiam da Sewyalebamac msgavsi gavlena unda moaxdinos
msjavrdebulebze resocializaciis TvalsazrisiT. sanam uSualod
amnistiisa da Sewyalebis mniSvnelobaze visaubrebT, yuradReba
minda gavamaxvilo, Tu rogor aris ganmartebuli amnistiisa da
Sewyalebis institutebi saqarTvelos sisxlis samarTlis
kodeqsSi.

saqarTvelos sisxlis samarTlis kodeqsis 77-e muxlis
pirveli nawilis Tanaxmad, amnistias acxadebs saqarTvelos
parlamenti individualurad ganusazRvrel pirTa mimarT. xolo,
amave muxlis me-2 nawilis Sesabamisad, amnistiis aqtiT damnaSave
SeiZleba gaTavisufldes sisxlissamarTlebrivi
pasuxismgeblobisagan, xolo msjavrdebuli SeiZleba
gaTavisufldes sasjelisagan anda misTvis daniSnuli sasjeli
SeiZleba Semcirdes an Seicvalos ufro msubuqi sasjeliT.

mimaCnia, rom saqarTvelos sisxlis samarTlis kodeqsis 77-e
muxlis me-2 nawilSi arasworad aris miTiTebuli sityva
,,damnaSave~, vinaidan damnaSave aris piri, romlis mimarTac
gamotanilia gamamtyunebeli ganaCeni, xolo 77-e muxlis me-2
nawili saubrobs sisxlissamarTlebrivi pasuxismgeblobisagan
gaTavisuflebaze. sisxlissamarTlebriv pasuxisgebaSi micemul
pirs ki ara damnaSave, aramed braldebuli ewodeba. amasTan,
gasaTvaliswinebelia is garemoebac, rom SesaZlebelia amnistia
exebodes im pirs, romelsac jer kidev braldebulis statusi ar
aqvs. Aam SemTxvevaSi sasurveli iqneba Tu gamoviyenebT termins -
,,savaraudo damnaSave~. aRniSnulidan gamomdinare, sisxlis
samarTlis kodeqsis 77-e muxlis me-2 nawili Semdegnairad unda
Camoyalibdes: ,,amnistiis aqtiT braldebuli, an savaraudo
damnaSave SeiZleba gaTavisufldes sisxlissamarTlebrivi
pasuxismgeblobisagan, xolo msjavrdebuli SeiZleba
gaTavisufldes sasjelisagan anda misTvis daniSnuli sasjeli
SeiZleba Semcirdes an Seicvalos ufro msubuqi sasjeliT.~
aRniSnuli ki SesabamisobaSi mova saqarTvelos sisxlis
samarTlis saproceso kanonmdeblobis moTxovnebTan. amasTan,
piris samarTlebrivi statusi aris braldebuli da msjavrdebuli.
xolo damnaSavis statuss saqarTvelos sisxlis samarTlis
saproceso kanonmdebloba ar icnobs. amdenad, sisxlis samarTlis
kodeqsis 77-e muxlis me-2 nawilSi sityva ,,damnaSave~ uadgilod
aris gamoyenebuli da aRniSnuli unda Seswordes.

saqarTvelos sisxlis samarTlis kodeqsis 78-e muxlis
pirveli nawilis Tanaxmad, Sewyalebas axorcielebs saqarTvelos
prezidenti individualurad gansazRvruli piris mimarT.

amnistia da Sewyaleba warmoadgens saxelmwifo
xelisuflebis mxridan gamoxatul gulmowyalebisa da
humanurobis aqtebs, romlebsac, sisxlissamarTlebrivi politikis
efeqturad gatarebis garda, wminda praqtikuli mniSvnelobac



115

eniWeba, vinaidan orive RonisZieba sisxlissamarTlebrivi
pasuxismgeblobisa da sasjelisagan gaTavisuflebis safuZvelia.
maTi arsi mdgomareobs imaSi, rom kidev erTxel mieces Sansi
adamians Tavad gaiazros da moinanios warsulis Secdomebi,
sakuTari ZalisxmeviTa da mis mimarT saxelmwifos mxridan
gamoCenili humanuri damokidebulebiT daibrunos Tavisufleba,
pirovnuli Rirsebebi da iqces sazogadoebis srulfasovan
wevrad.397

mimaCnia, rom amnistia da Sewyaleba waxalisebis erT-erTi
formaa da misi daniSnulebaa msjavrdebulTa sazogadoebaSi
integracia. saxelmwifo (parlamenti, prezidenti) stimuls aZlevs
amnistiisa da Sewyalebis safuZvelze gaTavisuflebul pirebs,
vadaze adre dabrundnen sazogadoebaSi da Tavi Seikavon
danaSaulebrivi qmedebebisagan.

3.7. resocializaciis problema Tavisuflebis aRkveTis
saxiT daniSnuli sasjelis moxdis Semdeg

msjavrdebulis resocializacia xangrZlivi procesia. igi
iwyeba sasamarTlos mier gamamtyunebeli ganaCenis gamotanisTanave
da grZeldeba sasjelis moxdis Semdegac.

resocializaciis procesi Tavisuflebis aRkveTis
daniSvnisas, SeiZleba davyoT or nawilad. 1) resocializacia
sasjelis moxdis periodSi; 2) resocializacia sasjelis moxdis
Semdeg.

sisxlissamarTlebriv literaturaSi miTiTebulia, rom
resocializacia ar iqneba SesaZlebeli, Tu is msjavrdebulis
gaTavisuflebis dros dasruldeba.398

sasjelis moxdis Semdeg, aucilebelia patimris minimaluri
finansuri uzrunvelyofa. aRniSnuli exeba samgzavro xarjebs,
fulad Tanxebs Sesabamisi tansacmlisaTvis da sxva aucilebel
mxardaWeras.399

aRniSnulidan gamomdinare SeiZleba iTqvas, rom
resocializaciis meore etapi iwyeba sasjelisagan gaTavisuflebis
pirvelsave dRes. germanul sisxlis samarTlis literaturaSi
miTiTebulia, rom gaTavisuflebis Semdeg pirveli dRe aris
yvelaze kritikuli recidivis safrTxis TvalsazrisiT.400

397 ix. z. nanobaSvili, amnistiisa da Sewyalebis samarTlebrivi buneba, almanaxi,
#13, 2000.

398 ix. C. Schneck,  Übergangsmanagement zur besseren (Re-) Sozialisierung? Eine vergleichende
Fallstudie am Beispiel erwachsener Klienten, Hamburg, 2012, S. 5.

399 ix. Übergangsmanagement für junge Menschen zwischen Strafvollzug und Nachbetreuung.
Handbuch für die Praxis, Köln/Halle, 2012, S. 59.

400 ix. Wirkungsvolle Strafen – weniger Kriminalität – mehr Sicherheit für die Gesellschaft.
Bericht der norwegischen Regierung an das Storting zum Justizvollzug, 2008, S. 7.



116

sasjelis moxdis Semdeg yofili msjavrdebuli dgeba rigi
problemebis winaSe, romelTagan yvelaze mniSvnelovani
msjavrdebulebisa da pirobiT msjavrdebulebis SefasebiTve aris
finansuri problemebi da dausaqmebloba. maTTvis, vinc am
problemebs ver gadaWris, danaSaulis xelmeored Cadenis da
sapatimroSi dabrunebis riski maRalia. ganmeorebiTi danaSaulis
Cadenis riskis SemcirebisTvis aucilebelia resocializaciisa da
reintegraciis RonisZiebebis ganxorcieleba.401

msjavrdebulTa resocializaciis TvalsazrisiT
sainteresoa maia (zoia) xasias mier Catarebuli kvleva
sasjelaRsrulebis dawesebulebaSi. kvlevaSi msjavrdebulTa
umravlesoba aRniSnavs, rom ar Caidenda danaSauls, rom ara
ekonomikuri problemebi. amasTan, miuTiTeben, rom dasaqmebis
SemTxvevaSi isini danaSauls ar Caidendnen. ,,umTavresi mizezi iyo
dausaqmebloba, ar gamaCnda Semosavlis wyaro, gvSioda da
gvwyuroda me da Cemi ojaxis wevrebs, ramac ganapiroba
danaSaulis Cadena.~

vfiqrob, saxelmwifom unda izrunos msjavrdebulTa
ekonomikuri problemis aRmofxvraze. sasjelisagan
gaTavisuflebis Semdeg, yofil msjavrdebulebs unda mieceT imis
saSualeba, rom elementaruli ekonomikuri pirobebi hqondeT.

sasjelis moxdis Semdeg warmatebuli resocializacia
miiRweva msjavrdebulis dasaqmebiT, rac danaSaulis recidivs
Seamcirebs.

sasjelisagan gaTavisuflebul msjavrdebulebze saukeTeso
zrunva aris - saxelmwifos programa ,,siRaribis winaaRmdeg
brZola.~402

zemoaRniSnul kvlevaSi araerTi msjavrdebuli saubrobs
sazogadoebis rolze da midgomaze im adamianebis mimarT,
romelTac sasjelis moxda mouwiaT da nasamarTlevi piris
statusi aqvT. erT-erTi respodenti danaSaulis Cadenis mizezad
swored am motivs asaxelebs. ,,sazogadoebis roli _ arsebobs
Seuracxyofa, Cemi Tavmoyvareoba~.

erT-erTi respodenti mkveTrad usvams xazs, im garemoebas,
rom ojaxi imyofeboda ekonomikurad mZime mdgomareobaSi, xolo
sazogadoebam igi, rogorc nasamarTlevi piri, ar miiRo da ar
misca damkvidrebis SesaZlebloba.403 mimaCnia, rom msjavrdebulis
resocializacias xeli unda Seuwyos, ara marto saxelmwifom,
aramed sazogadoebamac.

erT-erTi mniSvnelovani garemoeba msjavrdebulTa
reabilitaciis procesSi saxelmwifosa da sazogadoebis rolTan
mimarTebaSi, aris swori sazogadoebrivi azris formireba, imis

401 ix. msjavrdebulTa da pirobiT msjavrdebulTa saWiroebebis kvleva,
raodenobrivi da xarisxobrivi kvlevis angariSi, 2011 weli,
noemberi-dekemberi, gv. 34.

402 ix. Wirkungsvolle Strafen – weniger Kriminalität – mehr Sicherheit für die Gesellschaft.
Bericht der norwegischen Regierung an das Storting zum Justizvollzug, 2008, S. 8.

403 ix. m.(zoia) xasia, msjavrdebulTa socialuri reabilitacia saqarTveloSi,
realoba da perspeqtivebi, Tbilisi, 2006, gv. 12.
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Sesaxeb, rom nasamarTlevi adamiani jer kidev ar niSnavs
kriminals da Tu mas sazogadoeba normalurad miiRebs, maTi
umravlesoba ar Camoyalibdeba damnaSaveebad da xanmokle
periodSi Camoyalibdebian sazogadoebis Rirseul wevrebad.404

nasamarTlevad stigmatizirebul msjavrdebuls
sazogadoebaSi dabruneba da resocializacia uWirs.405

piris damnaSaved stigmatizacia (etiketireba, iarliyis
miwebeba) aris msjavrdebulis resocializaciis yvelaze didi
xelisSemSleli aspeqti. sazogadoebis mier damnaSaved
stigmatizebuli adamianis mier ganmeorebiTi danaSaulis Cadena
ufro xSiria, vidre arastigmatizirebulis.406

gaTavisuflebuli pirebis sazogadoebaSi srulfasovani
dabrunebisTvis aucilebelia Seicvalos sazogadoebis
damokidebuleba nasamarTleobis statusis mimarT. amisaTvis
saWiroa sazogadoebis cnobierebis Secvlis kampaniebis warmoeba,
samoqalaqo ganaTleba. TiToeulma wevrma unda gaiazros, rom
sakuTari usafrTxoebisTvisve ukeTesia Tu nasamarTlevi piris
resocializacia moxdeba. amisaTvis SesaZlebelia „warmatebuli
magaliTebis moZebna, roca adamianma cixeSi gatarebuli mZime
wlebis Semdeg SesZlo cxovrebis normaluri gagrZeleba,
sazogadoebasTan integracia.~407

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom gaTavisuflebis Semdeg, dasjilma pirebma aRar unda
moixmaron narkotikebi. maT unda hqondeT Sesabamisi bina, aseve
Sansebi samuSao bazarze. sasjelisagan gaTavisuflebul pirebs
unda hqondeT urTierToba naTesavebTan, megobrebTan, nacnobebTan
da a.S. amdenad, maT unda SeZlon TavianTi cxovreba warmarTon
danaSaulis gareSe.408

yofili iugoslaviis kanonmdeblobiT gansazRvruli iyo
daxmareba im pirebis mimarT, vinc moixada sasjeli da
ganTavisuflda, rac gamoixateba droebiT gamoyofil
sacxovrebeli binis gadacemaSi, produqtebis gamoyofaSi,
samedicino daxmarebaSi, saojaxo damokidebulebebis
mowesrigebaSi, samuSao adgilis SerCevaSi.409

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis
meore nawilis Tanaxmad: ,,sasjelis mizani xorcieldeba
msjavrdebulsa da sxva pirze zemoqmedebiT, raTa isini
ganimsWvalon marTlwesrigis dacvisa da kanonis winaSe

404 ix. g. arsoSvili, damnaSavis resocializacia, Tbilisi, 2009, gv. 181-182.
405 ix. m. SalikaSvili, d. CixlaZe, pirobiT vadamde gasaTavisuflebeli

msjavrdebulebisTvis risk-faqtorebis Sefasebis kriminologiuri analizi,
Tbilisi/berlini, 2013, gv. 59.

406 ix. m. SalikaSvili, kriminologia, meore gamocema, Tbilisi, 2011, gv. 47-49.
407 ix. msjavrdebulTa da pirobiT msjavrdebulTa saWiroebebis kvleva,

raodenobrivi da xarisxobrivi kvlevis angariSi, 2011 weli,
noemberi-dekemberi, gv. 49.

408 ix. Wirkungsvolle Strafen – weniger Kriminalität – mehr Sicherheit für die Gesellschaft.
Bericht der norwegischen Regierung an das Storting zum Justizvollzug, 2008, S. 5.

409 ix. m. p. dvaliSvili, sasjelis moxdis organizacia sazRvargareTis qveynebSi,
Tbilisi, 2002, gv. 91-92.



118

pasuxismgeblobis grZnobiT. Mmsjavrdebulze aseTi zemoqmedebis
formebi da saSualebebi gaTvaliswinebulia Tavisuflebis
aRkveTis aRsrulebis Sesaxeb saqarTvelos kanonmdeblobiT.~

prof. guram naWyebia miiCnevs, rom sisxlis samarTalSi
danaSaulis Cadenamde arsebuli mdgomareobis aRdgena danaSaulis
aspeqtiT SeuZlebelia, vinaidan danaSauli iwvevs ara marto
materialur, aramed moralur_politukur ziansac. rac Seexeba
danaSaulis Cadenamde arsebuli mdgomareobis aRdgenas sasjelis
aspeqtiT SesaZleblad miiCnevs. Aamis dasabuTeba Tavis mxriv
SesaZlebelia, mxolod maSin, rodesac aRiarebulia danaSaulTa
Tavidan acilebis gamo sisxlisamarTlebrivi urTierToba,
rodesac sisxlis samarTlis subieqti valdebulia moqmedebdes
marTlzomierad da mowodebulia am valdebulebas saxelmwifos
winaSe pozitiuri pasuxismgeblobis viTarebaSi moekidos. Aaqedan
SeiZleba gakeTdes daskvna, rom sasjelis miznebis aRsrulebisas
yofili msjavrdebuli aRsdgeba saxelmwifosTan
sisxlissamarTlebrivi urTierTobasa da marTlzomieri qmedebis
CadenisaTvis saxelmwifos winaSe pozitiuri pasuxismgeblobis
viTarebaSi. Aamaze metyvelebs saqarTvelos sisxlis samarTlis
kodeqsis 39-e muxlis meore nawili: ,,sasjelis mizani
xorcieldeba msjavrdebulsa da sxva pirze zemoqmedebiT, raTa
isini ganimsWvalon marTlwesrigis dacvisa da kanonis winaSe
pasuxismgeblobis grZnobiT.410

prof. g. naWyebia miiCnevs, rom msjavrdebuli, romelmac
Caidina danaSauli saxelmwifos winaSe upasuxismgeblobis, anu
braleulobis viTarebaSi, sasjelis zemoqmdebis Sedegad
ganimsWvaleba saxelmwifos winaSe pozitiuri pasuxismgeblobis
grZnobiT. sasjeli yofil msjavrdebuls aRadgens im
urTierTobasa da mdgomareobaSi, romelSic igi imyofeboda mis
mier danaSaulis Cadenamde. Ee.i. sasjelis aspeqtiT SesaZlebelia
msjavrdebulis pirovnebaSi danaSaulis Cadenis droindeli
upasuxismgeblobis gandevna da masSi pozitiuri pasuxismgeblobis
gamoRviZeba.411

prof. g. naWyebias azriT, sisxlis samarTlis kodeqsis 39-e
muxlis me-2 nawilSi is Secdomaa daSvebuli, rom msjavrdebulze
sasjelis zemoqmedeba msjavrdebuls TiTqos pirvelad msWvalavs
marTlwesrigis dacvisa da kanonis winaSe pasuxismgeblobis
grZnobiT. sinamdvileSi sasjels msjavrdebulis pirovnebaSi
pasuxismgeblobis grZnobis gamoRviZeba SeuZlia. sasjelma
msjavrdebulSi pasuxismgeblobis grZnoba ki ar unda gamoiwvios,
aramed gamoaRviZos.412

410 ix. g. naWyebia, sisxlis samarTlis mecnierebis meTodologiuri anbani,
Tbilisi, 2006, gv. 210.

411 iqve, gv 211.
412 ix. g. naWyebia, praqtikuli rekomendaciebi saqarTvelos sisxlis samarTlis

kodeqsis zogad nawilSi, Tbilisi, 2015, gv. 262.
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3.8. alternatiuli sasjelebis mniSvneloba
msjavrdebulTa resocializaciisaTvis

saqarTvelos sisxlis samarTlis kanonmdebloba
Tavisuflebis aRkveTasTan erTad iTvaliswinebs sxva saxis
arasapatimro saxis sasjelebsac. Mmiuxedavad aRniSnulisa,
sasamarTlo praqtika ZiriTadad iyenebs sapatimro saxis
sasjelebs. Tumca isic unda aRiniSnos, rom bolo wlebSi imata
arasapatimro sasjelebis gamoyenebis maCvenebelma. Hhumanuri
sisxlis samarTlis politikidan gamomdinare, mniSvnelovania
dainergos arasapatimro sasjelebis gamoyenebis praqtika.
resocializaciis problema dakavSirebulia ara mxolod
Tavisuflebis aRkveTis, aramed alternatiuli sasjelebis
gamoyenebasTanac.

mimaCnia, rom Tavisuflebis aRkveTa, rogorc sasjelis
yvelaze mkacri zoma, gamoyenebuli unda iqnes, mxolod ukidures
SemTxvevaSi, rodesac naklebad mkacri sasjeli ver uzrunvelyofs
sasjelis miznebs.

sisxlis samarTlis literaturaSi miTiTebulia, rom
damnaSavis kriminaluri subkulturis meSveobiT, sasjelis
aRsrulebisas, bevr SemTxvevaSi damnaSavis mier danaSaulis
Cadenis riski ufro izrdeba, vidre mcirdeba. amitom, moklevadiani
Tavisuflebis aRkveTis nacvlad, SesaZlebelia gamoyenebuli iqnas
magaliTad, fuladi jarima, aseve pirobiTi msjavri.413

prof. mzia lekveiSvili miuTiTebs, rom kacobriobas jer
ar ZaluZs uari Tqvas Tavisuflebis aRkveTaze, rogorc sasjelis
RonisZiebaze, magram SesaZleblobis farglebSi unda Sesustdes
sasjelis negatiuri Tvisebebi. Cvens sinamdvileSi sasjelis
institutSi realizebulia iseTi ideebi, romlebic saSualebas
iZlevian SevamciroT mkacri sasjelebis gamoyeneba. sasamarTlom
unda gamoiyenos gonivruli alternativa da SesaZleblobis
SemTxvevaSi, Tavisuflebis aRkveTa Secvalos sxva arasapatimro
sasjeliT.414A

prof. maia ivaniZis azriT alternatiuli sasjelebi
warmoadgens danaSaulis Camdenis mimarT mopyrobis ,,sxva gzas~.
igi saSualebas iZleva dakisrebuli sasjeli aRsruldes cixis
gareT. amgvari sasjelis saxe xels uwyobs Tavisuflebis aRkveTis
koeficientis Semcirebas da xels uwyobs damnaSavis
sazogadoebaSi reabilitacias.415

sainiciativo jgufis mier (maia xasia, givi miqanaZe da
moris SalikaSvili) mier 2012-2013 wlebSi Catarebuli kvlevis
(sasjelis aRsrulebis kvleva saqarTveloSi) Tanaxmad,
prokurorTa nawili Tvlis, rom alternatiuli sasjelebi

413 ix. H. Frister, Strafrecht, Allgemeiner Teil, Verlag C.H. Beck, Munchen, 2006, S. 20.
414 ix. m. lekveiSvili, sasjelis miznebi da sasjelis Sefardebis

sisxlissamarTlebrivi da kriminologiuri aspeqtebi, marTlmsajuleba da
kanoni, #4(43),14 gv. 32.

415 ix. m. ivaniZe, alternatiuli sasjelebi (SedarebiTi analizi),
Mmzia lekveiSvili – 85, saiubileo krebuli, Tbilisi, 2014, gv. 38.
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gacilebiT efeqturia msjavrdebulis resocializaciisa da
danaSaulis prevenciisaTvis. sapatimro sasjelis dros piri
faqtobrivad mowyvetilia gare samyaros, sazogadoebas da am
SemTxvevaSi resocializaciaze laparaki cota rTulia.
arasapatimro sasjelis SemTxvevaSi pirovnebas aqvs saqmianobis
ufleba, sazogadoebrivi saqmianobis ufleba da ra Tqma unda aseT
SemTxvevaSi ufro advilia misi resocializacia.416

mosamarTleebi fiqroben, rom msjavrdebulisaTvis
alternatiul sasjels Semakavebeli xasiaTi aqvs. is agrZelebs
cxovrebas da saqmianobas sazogadoebis sxva wevrebTan erTad.
Sesabamisad, alternatiuli sasjelis gamoyeneba sasikeToa ara
mxolod misTvis, aramed sazogadoebis sxva wevrebisaTvis.417

portugaliis sisxlis samarTlis kodeqsis 71-e muxlis
safuZvelze, rodesac danaSauli isjeba Tavisuflebis aRmkveTi da
araaRmkveTi sasjelebiT, arCeuli unda iqnas meore forma, Tu is
sakmarisia damnaSavis socialur cxovrebaSi CasarTvelad,
akmayofilebs gakicxvis da danaSaulis prevenciis moTxovnebs.
mosamarTlem patimrobis alternatiuli sasjelebidan unda
SearCios is, romelic yvelaze metad miesadageba msjavrdebulis
jerovnad CarTvas sazogadoebriv cxovrebaSi.418

msoflio praqtikis gaTvaliswinebiT alternatiuli
sanqciebi sasjelis humanur saxes warmoadgens. igi danaSaulis
prevenciaSi mTavar rols asrulebs.419

sisxlis samarTlis literaturaSi miTiTebulia, rom
sxvadasxva gamoTvlebiT amerikis SeerTebul StatebSi erT
msjavrdebulze reJimis gaTvaliswinebiT weliwadSi saSualod
ixarjeba 10 dan 30 aTasamde dolari, did britaneTSi 4 aTasi
funti sterlingi. mcdeloba, mimarTuli cixeebis rolis
Semcirebis politikisaken, alternatiuli sasjelebis formebis
gafarToebiT, sul metad gamoixateba sxvadasxva
sasjelaRsrulebis formebSi. Tavisuflebis aRkveTa icvleba sxva
alternatiuli msubuqi sasjelebiT, romlebic iTvaliswineben
ekonomiuri sanqciebis koncefciebs, rogoricaa jarimebi:
danaSauliT miyenebuli zaralis kompensacia, sagamocdo droiT
pirobiTi gaTavisufleba, sazogadoebriv samuSaoze gamoyeneba.420

alternatiuli sasjelebidan yvelaze msubuqi saxis
sasjels warmoadgens jarima. saqarTvelos sisxlis samarTlis
kodeqsis 42-e muxlis pirveli nawilis Tanaxmad, jarima aris
fuladi gadasaxdeli.

416 ix. m. SalikaSvili, alternatiuli sasjelebis kvleva saqarTveloSi,
Mmzia lekveiSvili – 85, saiubileo krebuli, Tbilisi, 2014, gv. 92-93.

417 iqve, gv. 96.
418 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis

Targmani frangulidan), 1999, gv. 443.
419 ix. m. ivaniZe, alternatiuli sasjelebi (SedarebiTi analizi),
Mmzia lekveiSvili – 85, saiubileo krebuli, Tbilisi, 2014, gv. 23.

420 ix. m. p. dvaliSvili, sasjelis moxdis organizacia sazRvargareTis qveynebSi,
Tbilisi, 2002, gv. 21.
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jarimis gamoyeneba daiSveba maSin, roca piris
Tavisuflebis aRkveTis an SezRudvis gareSe SesaZlebelia misi
gamosworeba.421

jarimis gamoyenebis mniSvnelobazea saubari germanul
sisxlissamarTlebriv literaturaSic. ,,fuladi jarima yvelaze
gavrcelebuli sasjelia da igi 80%-ze met SemTxvevaSi gamoiyeneba.
jarimis upiratesobaa is, rom ar xdeba msjavrdebulis socialuri
izolacia.422

jarima aris farTod gavrcelebuli da gamoyenebadi
alternatiuli sasjeli, vinaidan misi gamoyeneba araa
dakavSirebuli msjavrdebulis sazogadoebisgan izolirebasTan.423

germanul sisxlissamarTlebriv literaturaSi
miTiTebulia, rom recidivis statistikis Tanaxmad, fulad
jarimas specialuri prevenciis TvalsazrisiT aqvs yvelaze
saukeTeso Sedegi. maSin, rodesac Tavisuflebis aRkveTis moxdis
SemTxvevaSi, specialurprevenciuli zemoqmedeba araefeqturia424.

alternatiuli sasjelebidan erT-erT mniSvnelovani
sasjelia aseve sazogadoebisaTvis sasargeblo Sroma.
saqarTvelos sisxlis samarTlis kodeqsis 44-e muxlis pirveli
nawilis Tanaxmad, sazogadoebisaTvis sasargeblo Sroma niSnavs
msjavrdebulis usasyidlo Sromas, romlis saxes gansazRvravs
probaciis biuro.

miCneulia, rom sazogadoebrivad sasargeblo Sromis
gamoyenebis upiratesi xasiaTi Tavisuflebis aRmkveT sasjelebTan
mimarTebiT sxva mravali pozitiuri aspeqtis garda, rogoric aris
magaliTad, resocializaciis ukeTesi perspeqtiva, SeiZleba
aisaxos aseve, sasjelis ekonomiis principis TvalTaxedvidanac.425

evrosabWos ministrTa komitetis 1992 wlis 19 oqtombers
miRebuli ,,evropuli wesebi sazogadoebis sanqciebisa da zomebis
Sesaxeb~ - miiCnevs, rom sazogadoebisaTvis sasargeblo Sroma, es
aris gamasworebeli, pozitiuri da e.w. Terapiuli sanqcia. misi
aqtiurad gamoyenebis mizezia is, rom yvela qveyanaSi rac SeiZleba
naklebi patimari iyos da ar moxdes maTi sazogadoebisagan
gariyva.

Jan pradeli wers: ,,sazogadoebrivad sasargeblo Sroma
yvelaze novatoruli sasjelia, romelic Seqmna kanonmdebelma XX
saukunis bolo aTwleulSi. principi Semdegia: braldebuli
valdebulia garkveuli saaTebis ganmavlobaSi usasyidlod
imuSaos. am sasjels zustad gansazRvruli mniSvneloba aqvs:

421 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 358.

422 ix. C. Roxin, G. Arzt, K. Tiedeman, Strafrecht und Strafprozessrecht, 6. Auflage,
2013, S. 9

423 ix. m. ivaniZe, alternatiuli sasjelebi (SedarebiTi analizi),
Mmzia lekveiSvili – 85, saiubileo krebuli, Tbilisi, 2014, gv. 23.

424 ix. B. Meier, Strafrechtliche Sanktionen, 4. Auflage, Springer, 2015, S. 31-32.
425 ix. i. xerxeuliZe, sazogadoebisaTvis sasargeblo Sroma – arasapatimro

saxis sasjelTa Soris arasrulwlovan damnaSaveTa resocializaciis
erT-erTi saukeTeso agenti (saqarTvelosa da aSS-is sisxlissamarTlebrivi
midgomis SedarebiTi analizi), marTlmsajuleba da kanoni, #2(29) 11, gv. 119.



122

damnaSavis amgvari saqmianoba  sazogadoebas aunazRaurebs
miyenebul zians, imavdroulad uzrunvelyofs damnaSavis
reintegracias sazogadoebaSi.~426

fineTSi specialistebi Tvlian, rom sazogadoebrivi
sanqciebis farTod gamoyeneba ufro metad Seuwyobs xels
damnaSavis gamosworebas. amitom, iq sazogadoebisTvis sasargeblo
Sroma gamoiyeneba rogorc ZiriTadi sasjeli da SeiZleba
dainiSnos Tavisuflebis aRkveTis nacvlad Tu Tavisuflebis
aRkveTis vada ar aRemateba rva Tves.427

msjavrdebuls eZleva SesaZlebloba sazogadoebisaTvis
sasargeblo SromiT gamoisyidos mis mier Cadenili danaSauli.
alternatiul sasjelad sazogadoebisTvis sasargeblo Sromis
gamoyeneba, mniSvnelovan rols Seasrulebs konkretul
msjavrdebulTa resocializaciaze, ganmeorebiTi danaSaulis
prevenciaSi da zogadad garemos gajansaRebis saqmeSi. amave dros
sasjelis moxdis alternatiuli RonisZiebebi ufro efeqturia da
iafi.428

saqarTvelos sisxlis samarTlis kodeqsiT
gaTvaliswinebul normaTa umravlesobaSi sazogadoebisaTvis
sasargeblo Sroma mocemulia sxva sasjelebTan erTad. vfiqrob,
danaSaulis bunebidan gamomdinare, gansakuTrebiT naklebad mZime
danaSaulis Cadenis SemTxvevaSi, mosamarTlem upiratesoba unda
mianiWos sazogadoebisaTvis sasargeblo Sromis gamoyenebas.

da bolos, alternatiuli sasjelebis gamoyenebas Semdegi
upiratesobebi gaaCnia: 1) msjavrdebuli ar imyofeba cixeSi;
2) damnaSave ar wydeba sazogadoebas da urTierToba aqvs ojaxis
wevrebTan, megobrebTan, naTesavebTan da a.S; 3) aRniSnuli
sasjelebi SedarebiT humanuria; 4) ar xdeba msjavrdebulis
,,nacixrad~ etiketireba; 5) ufro metad uzrunvelyofs
msjavrdebulTa resocializacias da a.S.

saqarTvelos sisxlis samarTlis kodeqsiT
gaTvaliswinebuli yvela arasapatimro sasjelis detaluri
ganxilva ar momxdara, vinaidan aRniSnuli scildeba disertaciis
farglebs (sakiTxi ganxiluli iqna resocializaciasTan kavSirSi).
xolo aRniSnuli sakiTxis detalurad ganxilva calke vrcel
msjelobas moiTxovs.

426 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis
Targmani frangulidan), 1999, gv. 436.

427 ix. www. gtuc.ge/?p=1810, alternatiuli sasjeli da ucxouri praqtika.
428 ix. msjavrdebulTa da pirobiT msjavrdebulTa saWiroebebis kvleva,

raodenobrivi da xarisxobrivi kvlevis angariSi, 2011 weli,
noemberi-dekemberi, gv. 51.
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Tavi VI.

qmedebis danaSaulad kvalifikaciisa da sasjelis

miznebis urTierTmimarTebis problema

qmedebis danaSaulad kvalifikacia danaSaulis, xolo
sasjelis miznebi - sasjelis institutSi moiazreba. miuxedavad
maTi sxvaobisa, qmedebis danaSaulad kvalifikaciasa da sasjelis
miznebs Soris mWidro kavSiri arsebobs. sasjelis
gamoyenebisaTvis aucilebelia qmedebis dakvalificireba
danaSaulad. samarTliani sasjelis daniSvnis erT-erT
aucilebel winapirobas qmedebis danaSaulad swori kvalifikacia
warmoadgens. imisaTvis, rom sasjelis miznebi realurad
ganxorcieldes, saWiroa qmedebas mieces swori
sisxlissamarTlebrivi Sefaseba. logikuria, rom pirvelad xdeba
qmedebis danaSaulad dakvalificireba, xolo Semdgom sasjelis
daniSvna.Qqmedeba danaSaulad kvalificirdeba,  Tavdapirvelad,
gamoZiebis stadiaze. xolo Semdgom - sasamarTlos mier ganaCenis
gamotanisas. sasjelis daniSvna ki mxolod marTlmsajulebis
ganmaxorcielebeli organos - sasamarTlos uflebamosilebaa. im
SemTxvevaSi, Tu qmedebas mieca araswori sisxlissamarTlebrivi
Sefaseba, daniSnuli sasjeli ver iqneba samarTliani da sasjelis
miznebic ganuxorcielebeli darCeba. amdenad, qmedebis danaSaulad
kvalifikaciasa da sasjelis miznebs Soris logikuri kavSiri
arsebobs.

uSualod qmedebis danaSaulad kvalifikaciisa da
sasjelis miznebis urTierTmimarTebis sakiTxebis ganxilvamde
qmedebis danaSaulad kvalifikaciis cnebaze unda gamaxvildes
yuradReba. sisxlissamarTlebriv literaturaSi arsebobs, rogorc
danaSaulis kvalifikaciis, ise qmedebis danaSaulad
kvalifikaciis cneba. magaliTad, profesori g. naWyebia miiCnevs,
rom danaSaulis kvalifikacia arasworia da mis nacvlad
gamoyenebul unda iqnes qmedebis danaSaulad kvalifikacia. igi
wers: termini ,,danaSaulis kvalifikacia~ uazroa, radgan, Tu
qmedeba danaSaulia, maSin, mas xelaxali kvalifikacia ar
sWirdeba. gasagebia, rom am tradiciuli terminidan qmedebis
danaSaulad kvalifikaciis cnebis gamoyvana SeuZlebelia. kerZod,
gamova, rom ,,danaSaulis kvalifikacia~ aris danaSaulis, ese igi,
danaSaulad kvalificirebuli qmedebis, kvalifikacia
danaSaulad.429

sisxlis samarTlis erT-erTi umniSvnelovanesi debulebaa
is, rom piris mier Cadenili qmedeba zustad unda iyos
dakvalificirebuli. iuridiul literaturaSi danaSaulis
kvalifikaciis cnebis sxvadasxvagvari gansazRvreba arsebobs. misi
arsi, ZiriTadad, imaSi gamoixateba, rom danaSaulis kvalifikacia
es aris sisxlis samarTlis kanoniT gaTvaliswinebuli

429 ix. g. naWyebia, qmedebis danaSaulad kvalifikaciis zogadi Teoria, Tbilisi,
2010, gv. 11.
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danaSaulis niSnebTan ama Tu im konkretizirebuli qmedebis
Sesabamisobis dadgena.430

qmedebis danaSaulad kvalifikacia ganxiluli iqneba
mxolod sasjelis miznebTan kavSirSi, xolo aRniSnuli
problemis ganxilva calke vrcel msjelobas moiTxovs.

rogorc ukve aRiniSna,  Tavdapirvelad, qmedeba danaSaulad
kvalificirdeba gamoZiebis etapze. xolo Semdgom - sasamarTlos
mier gamamtyunebeli ganaCenis gamotanisas. rac Seexeba
samarTlianobis aRdgenas, rogorc sasjelis erT-erT mizans, igi
xorcieldeba ganaCenis dadgenisas. samarTlianobis aRdgena
gulisxmobs imas, rom daniSnuli sasjeli unda Seesabamebodes
msjavrdebulis pirovnebas da mis mier Cadenili danaSaulis
simZimes. samarTlianobis aRdgena, rogorc sasjelis erT-erTi
mizani, samarTliani sasjelis daniSvnis gziT miiRweva, xolo
samarTliani sasjelis daniSvnis erT-erTi aucilebeli
winapirobaa qmedebis swori  kvalifikacia danaSaulad.

amdenad, naTelia, rom qmedebis danaSaulad kvalifikaciasa
da samarTlianobis aRdgenas Soris logikuri kavSiri arsebobs.
magaliTad, Tu piris mier Cadenilia qurdoba, xolo misi qmedeba
dakvalificirda Zarcvad da aRniSnuli danaSaulisaTvis
ganesazRvra sasjeli, samarTlianobis aRdgena, rogorc sasjelis
erT-erTi mizani, ver ganxorcieldeba, vinaidan sasjeli
arasamarTliania.

profesori g. naWyebia msjelobs: ,,Cadenili danaSaulebrivi
qmedebis swori Sefasebisa da sisxlis samarTlis am saqmeze
WeSmaritebis dadgenis gareSe kanonieri, samarTliani, yovelmxriv
dasabuTebuli gamamtyunebeli ganaCenis dadgena SeuZlebelia.
magram, am friad mniSvnelovani praqtikuli saqmianobisTvis
aucilebeli xdeba misi Teoriul-meTodologiuri Seswavla, anu,
qmedebis danaSaulad kvalifikaciis zogadi Teoriis SemuSaveba.~431

danaSaulis araswori kvalifikacia arRvevs, rogorc
kanonierebis princips, ise samarTlianobis, piradi da braleuli
pasuxismgeblobis principebs. sasjelis miznebi, misi
individualizacia da samarTlianoba mxolod maSin SeiZleba iyos
miRweuli, rodesac danaSauls swori kvalifikacia aqvs
micemuli.432

sasamarTlo praqtikis Seswavla cxadyofs, rom
mosamarTleebi zogjer Secdomebs uSveben qmedebis danaSaulad
kvalifikaciis dros, rac gavlenas axdens sasjelis daniSvnaze.

mcxeTis raionuli sasamarTlos 2010 wlis 20 aprilis
ganaCeniT k. e. cnobil iqna damnaSaved sisxlis samarTlis
kodeqsis 180-e muxlis me-2 nawilis „b~ qvepunqtis  da amave muxlis
me-3 nawilis „g~ qvepunqtiT (TaRliToba,  ramac mniSvnelovani

430 ix. sisxlis samarTlis kerZo nawili, wigni I, red. g. mamulaSvili, Tbilisi,
2011, gv. 16-17.

431 ix. g. naWyebia, sisxlis samarTali, zogadi nawili, Tbilisi, 2011, gv. 157.
432 ix. sisxlis samarTlis kerZo nawili, wigni I, red. g. mamulaSvili, Tbilisi,

2011, gv. 20.
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ziani gamoiwvia da araerTgzis) safuZvelze da sasjelis saxed da
zomad ganesazRvra 7 wliT Tavisuflebis aRkveTa.433

saqmis masalebiT  dgindeba, rom k. e. sasjels ixdida mZime
kategoriis danaSaulisaTvis, romlisganac pirobiT vadaze adre
gaTavisuflda 2002 wlis 6 seqtembers. saqarTvelos ssk-is 79-e
muxlis me-3 nawilis ,,d~ qvepunqtis Tanaxmad, nasamarTloba
gaqarwyldeba mZime danaSaulisaTvis Tavisuflebis aRkveTiT
msjavrdebulisa - sasjelis moxdidan eqvsi wlis Semdeg, xolo
amave muxlis me-4 nawilis Sesabamisad, Tu msjavrdebuli kanoniT
dadgenili wesiT sasjelis moxdisagan vadamde iqna
gaTavisuflebuli, nasamarTlobis gaqarwylebis vada, Sesabamisad,
gamoiTvleba sasjelis faqtobrivad moxdili vadidan. amdenad,
mZime danaSaulisaTvis gaTvaliswinebuli nasamarTlobis
eqvswliani vada amoiwura 2008 wlis 6 seqtembers. saqmis masalebis
Tanaxmad, k.e.-m danaSauli Caidina 2009 wlis 14 seqtembers. axali
danaSaulis Cadenis dros ki k. e.-s nasamarTloba gaqarwylebuli
hqonda.  saqarTvelos ssk-is 79-e muxlis  me-6 nawilis Tanaxmad,
moxsnili an gaqarwylebuli nasamarTloba ki qmedebis danaSaulad
kvalifikaciis dros mxedvelobaSi ar miiReba. amdenad,
sasamarTlom k. e.-s qmedeba arasworad daakvalificira
saqarTvelos ssk-is 180-e muxlis me-3 nawilis ,,g~ qvepunqtiT,
rogorc TaRliToba Cadenili araerTgzis, vinaidan wina
danaSaulisaTvis nasamarTloba mas gaqarwylebuli hqonda.
amdenad, k. e.-s qmedeba arasworad iqna dakvalificirebuli
araerTgzis Cadenil TaRliTobad, Sesabamisad, sasjelic
arasworad daeniSna saqarTvelos ssk-is 180-e muxlis me-3 nawilis
,,g~ qvepunqtiT gaTvaliswinebuli sanqciis farglebSi.

zemoaRniSnulidan gamomdinare, k. e.-s qmedeba unda
dakvalificirebuliyo  saqarTvelos ssk-is  180-e muxlis me-2
nawilis ,,b~ qvepunqtiT, TaRliTobad, ramac mniSvnelovani ziani
gamoiwvia, romelic isjeba Tavisuflebis aRkveTiT oTxidan Svid
wlamde, xolo amave muxlis me-3 nawilis ,,g~ qvepunqti -
TaRliToba araerTgzis isjeba Tavisuflebis aRkveTiT vadiT
eqvsidan cxra wlamde. Sesabamisad, sasamarTlos mier saqarTvelos
ssk-is 180-e muxlis me-3 nawilis ,,g~ qvepunqtiT gaTvaliswinebuli
sanqciis farglebSi daniSnuli sasjeli 7 wliT Tavisuflebis
aRkveTa samarTlianad ar unda CaiTvalos. amdenad, qmedebis
danaSaulad araswor kvalifikacias mohyva arasamarTliani
sasjelis daniSvna. aRniSnuli xels uSlis sasjelis miznebis
realurad ganxorcielebas. Tu daniSnuli sasjeli ar aris
samarTliani, sasjelis iseTi miznebi, rogoricaa samarTlianobis
aRdgena da damnaSavis resocializacia ver ganxorcieldeba.

rogor unda dakvalificirdes piris mier Cadenili qmedeba
da rogor unda ganisazRvros sasjeli, rodesac saxezea erTi
muxlis sxvadasxva damamZimebeli garemoeba? aRniSnulTan
dakavSirebiT ar arsebobs erTiani midgoma rogorc sisxlis
samarTlis TeoriaSi, aseve sasamarTlo praqtikaSi. magaliTad,

433 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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profesori g. naWyebia msjelobs: ,,pirma erTdroulad Caidina
qurdoba mniSvnelovani zianiT da amave dros binaSi, sadgomSi an
sxva sacavSi ukanono SeRweviT, maSin qmedeba unda
dakvalificirdes 177-e muxlis meore da mesame nawilebiT.
maSasadame, saxezea danaSaulTa erToblioba. magram ra vuyoT im
faqts, rom qurdoba erTi danaSaulia“?434

aRniSnul sakiTxTan dakavSirebiT marTebulad msjelobs
profesori m. turava. igi wers: ,,sasjelis daniSvnasTan
dakavSirebiT aRsaniSnavia erTi garemoeba. im SemTxvevaSi, roca
Cadenili qmedeba dakvalificirebulia saqarTvelos ssk-is 178-e
muxlis ori - me-2 da me-3 nawilebiT, msjavrdebuls Cadenili
qmedebisaTvis unda daeniSnos erTi sasjeli da ara cal-calke
sasjeli me-2 da me-3 nawilebiT. aseve, aseT SemTxvevaSi ar
gamoiyeneba ssk-is 59-e muxliT dadgenili sasjelTa Sekrebis
principi, vinaidan moqmedebs principi - erTi qmedebisaTvis erTi
sasjeli~!435

prof. o. gamyreliZe miuTiTebs, rom saqarTvelos ssk-is
137-e muxlis pirveli nawili qmedebis zogadi Semadgenlobaa da
amitom ar SeiZleba misi erTobliobiT dakvalificireba amave
muxlis me-2, me-3, me-4 an me-5 nawilebiT aRweril SemadgenlobebTan.
erTobliobiT SeiZleba dakvalificirdes  saqarTvelos ssk-is
137-e muxlis mxolod me-2, me-3, me-4, da me-5 nawilebiT aRwerili
Semadgenlobebi. miuxedavad amisa, sasamarTlo praqtikaSi am
sakiTxTan dakavSirebiT arsebobs Secdomebi. magaliTad, Tbilisis
saolqo sasamarTlos sisxlis samarTlis saqmeTa kolegiis 2002
wlis 27 maisis ganaCeniT u. n.-s saqarTvelos ssk-is  137-e muxlis
pirveli nawiliTa da mesame nawilis ,,b~ qvepunqtiT xuTi wliT
Tavisuflebis aRkveTa miesaja. es ganaCeni ucvlelad darCa
uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2002
wlis 22 ivlisis ganCinebiT. sasamarTlom u. n.-s qmedeba arasworad
daakvalificira saqarTvelos ssk-is 137-e muxlis pirveli nawiliT,
radgan is qmedebis zogad Semadgenlobas moicavs da misi
erToblioba specialur SemadgenlobasTan ar SeiZleba.436

gurjaanis raionuli sasamarTlos 2006 wlis 13 ivnisis
ganaCeniT g. T. cnobil iqna damnaSaved da miesaja: saqarTvelos
ssk-is 177-e muxlis meore nawilis ,,b~ qvepunqtiT (qurdoba
sadgomSi an sxva sacavSi ukanono SeRweviT) - 5 wliT
Tavisuflebis aRkveTa, 177-e muxlis meoTxe nawilis ,,g~ qvepunqtiT
(qurdoba, imis mier, vinc orjer an metjer iyo nasamarTlevi
sxvisi nivTis marTlsawinaaRmdego misakuTrebisaTvis an
gamoZalvisaTvis) - 8 wliT Tavisuflebis aRkveTa da sasjeli
ganesazRvra danaSaulTa erTobliobis wesiT.437

434 ix. g. naWyebia, qmedebis danaSaulad kvalifikaciis zogadi Teoriis Sesavali,
nawili pirveli, Tbilisi, 2000, gv. 84.

435 ix. m.  turava, sisxlis samarTlis sasamarTlo praqtikis komentari,
(ekonomikuri  danaSauli), avtorTa koleqtivi, Tbilisi, 2004, gv. 38.

436 ix. o. gamyreliZe, sisxlis samarTlis sasamarTlo praqtikis komentari,
danaSauli adamianis winaaRmdeg, Tbilisi, 2008, gv. 30.

437 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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sasamarTlom g. T-s qmedeba arasworad daakvalificira
saqarTvelos  ssk-is  177-e muxlis me-2 nawilis ,,b~ qvepunqtiTa da
amave muxlis me-4 nawilis ,,g~ qvepunqtiT da Sesabamisad, sasjelic
arasworad daniSna. sasamarTlos g. T-sTvis sasjeli unda
daeniSna mxolod saqarTvelos ssk-is  177-e muxlis me-4 nawilis
,,g~ qvepunqtiT, vinaidan 177-e muxlis me-4 nawili moicavs amave
muxlis me-3 da me-2 nawilebs.  saqarTvelos ssk-is  177-e muxlis
yvela nawili, maT Soris me-4 nawilic, iwyeba sityvebiT: ,,igive
qmedeba Cadenili~. Sesabamisad, aRniSnuli muxlis yoveli
Semdgomi nawili moicavs wina nawils.

saqarTvelos ssk-is 177-e muxlis pirveli nawili zogadi
normaa, romelic qurdobis yvela SemTxvevas moicavs. rac Seexeba
am muxlis me-2 da me-3 nawilebiT gaTvaliswinebul qmedebebs, isini
specialuri SemTxvevebia. amitom aq sakiTxi ,,zogadi da
specialuri normebis~ urTierTobis wesis mixedviT unda
gadawydes.438

prof. n. Todua miuTiTebs, rom yoveli Semdgomi
damamZimebeli garemoeba STanTqavs yvela winas da ara marto
pirvel nawils, rogorc ZiriTad Semadgenlobas. amitomac qmedebis
kvalifikacia nawilebis erTobliobiT araa saWiro. Tumca
braldebis formulirebaSi unda dafiqsirdes uklebliv yvela
makvalificirebeli garemoeba.439

saqarTvelos saerTo sasamarTloebis mosamarTleTaTvis
Sedgenil saxelmZRvanelo rekomendaciebsa da winadadebebSi
(sisxlis samarTlis sasamarTlo praqtikis problematur
sakiTxebze) miTiTebulia, rom piris mier Cadenili qmedeba,
romelic moicavs saqarTvelos ssk-is 177-e muxlis ramdenime
nawiliT gaTvaliswinebul danaSauls, unda dakvalificirdes da
sasjeli ganisazRvros 177-e muxlis yvelaze mZime nawiliT.440

gansaxilvel SemTxvevaSi, qmedebis arasworma kvalifikaciam
gamoiwvia is, rom g. T-s sasjelic arasworad daeniSna danaSaulTa
erTobliobiT. amdenad, sasamarTlos mier daniSnuli sasjeli
samarTliani ver iqneba. arasamarTliani sasjeli ki ver
uzrunvelyofs samarTlianobis aRdgenasa da msjavrdebulis
resocializacias.

miuxedavad imisa, rom dRes moqmedi  saqarTvelos ssk-iT
gaTvaliswinebulia danaSaulTa erTobliobis dros sasjelTa
upirobo STanTqmis principi, aRniSnuli sakiTxi mainc
problemuria, vinaidan SesaZlebelia arsebobdes danaSaulis
recidivi da sasamarTlom sasjelebi nawilobriv an srulad
Sekribos.

438 ix. o. gamyreliZe, saqarTvelos sisxlis samarTlis kodeqsis ganmarteba,
Tbilisi, 2005, gv. 140.

439 ix. n. Todua, adamianiT vaWrobis (trefikingis) sasamarTlo praqtikis
analizi wignSi: ,,organizebuli danaSaulis Tanamedrove gamovlinebebis
kriminalizaciisa da samarTalSefardebis problemebi qarTul sisxlis
samarTalSi,~ Tbilisi, 2012, gv. 329.

440 ix. saxelmZRvanelo rekomendaciebi da winadadebebi sisxlis samarTlis
sasamarTlo praqtikis problematur sakiTxebze, Tbilisi,  2007, gv. 15.
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analogiuri midgoma unda arsebobdes   saqarTvelos ssk-is
236-e muxlis mimarT (cecxlsasroli iaraRis (garda sanadiro
gluvluliani cecxlsasroli iaraRisa (Tofisa)), sabrZolo
masalis, feTqebadi nivTierebis an  asafeTqebeli mowyobilobis
marTlsawinaaRmdego SeZena, Senaxva, tareba, damzadeba, gadazidva,
gadagzavna an  gasaReba).

Tbilisis saqalaqo sasamarTlos sisxlis samarTlis
saqmeTa kolegiis 2011 wlis 20 ianvris ganaCeniT n. q. cnobil iqna
damnaSaved saqarTvelos ssk-is 236-e muxlis pirveli nawiliT
(cecxlsasroli iaraRis SeZena, Senaxva), amave muxlis me-2 nawiliT
(cecxlsasroli iaraRis tareba) (Zv. redaqcia) da sasjelad
daeniSna saqarTvelos ssk-is 236-e muxlis pirveli nawiliT
Tavisuflebis aRkveTa 2 (ori) wlisa da 6 (eqvsi) Tvis vadiT,
ssk-is 236-e muxlis me-2 nawiliT - Tavisuflebis aRkveTa 4 (oTxi)
wlisa da 6 (eqvsi) Tvis vadiT. saqarTvelos ssk-is 59-e muxliT
n. q-s miesaja Tavisuflebis aRkveTa 7 (Svidi) wlis vadiT.441 n. q.-s
qmedeba unda dakvalificirebuliyo da mas sasjeli daniSvnoda
mxolod saqarTvelos ssk-is 236-e muxlis me-2 nawiliT, vinaidan
me-2 nawili moicavs pirvels.

aRniSnul sakiTxTan dakavSirebiT sworad miuTiTebs prof.
n. Todua. igi wers: ,,imis miuxedavad, rom  saqarTvelos ssk-is
236-e muxlis me-2 nawili (cecxlsasroli iaraRis tareba) ar iwyeba
sityvebiT: ,,igive qmedeba~, igi mainc STanTqavs pirveli nawiliT
gaTvaliswinebul qmedebas - cecxlsasroli iaraRis
marTlsawinaaRmdego SeZenas an Senaxvas. amdenad, roca
damtkicdeba, rom piri marTlsawinaaRmdegod atarebda iaraRs, es
qmedeba Tavis arsSi moicavs rogorc am iaraRis
marTlsawinaaRmdego SeZenas, aseve Senaxvasac  (saqarTvelos ssk-is
236-e muxlis pirveli nawili). amdenad, qmedebis kvalifikacia am
SemTxvevaSi unda moxdes saqarTvelos  ssk-is 236-e muxlis me-2
nawiliT (da ara pirveli da me-2 nawilebis erTobliobiT).~442

aRniSnul sakiTxTan dakavSirebiT gansxvavebuli poziciaa
gamoxatuli saqarTvelos saerTo sasamarTloebis
mosamarTleTaTvis Sedgenil saxelmZRvanelo rekomendaciebsa da
winadadebebSi. ,,saqarTvelos ssk-is 236-e muxlis me-2 nawili ar
moicavs amave muxlis pirvel nawils, xolo 236-e muxlis me-3
nawili ar moicavs amave muxlis pirvel an/da me-2 nawilebs.~443

Tumca, unda aRiniSnos, rom aRniSnul rekomendaciebSi ar
aris dasabuTebuli Tu ratom unda moxdes amgvari kvalifikacia.
cecxlsasroli iaraRis marTlsawinaaRmdego tareba moicavs
SeZenasac da Senaxvasac, vinaidan saxezea erTi danaSauli
sxvadasxva qmedebebiT. Sesabamisad, sasamarTlos mier n.q.-s qmedeba

441 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
442 ix. n. Todua, adamianiT vaWrobis (trefikingis) sasamarTlo praqtikis

analizi wignSi: ,,organizebuli danaSaulis Tanamedrove gamovlinebebis
kriminalizaciisa da samarTalSefardebis problemebi qarTul sisxlis
samarTalSi,~ Tbilisi, 2012, gv. 336.

443 ix. saxelmZRvanelo rekomendaciebi da winadadebebi sisxlis samarTlis
sasamarTlo praqtikis problematur sakiTxebze, Tbilisi,  2007, gv. 175
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arasworad iqna dakvalificirebuli danaSaulTa erTobliobiT.
mizanSewonilia aRniSnul SemTxvevaSi sasamarTlom piris mier
Cadenili qmedeba daakvalificiros da sasjeli daniSnos yvelaze
mZime nawiliT. gansaxilvel SemTxvevaSi darRveuli iqna
samarTlianobis principi. sasamarTlos mier danaSaulTa
erTobliobiT daniSnuli sasjeli, sasjelis miznebs ar
emsaxureba.

Tbilisis saqalaqo sasamarTlos sisxlis samarTlis
saqmeTa kolegiis 2006 wlis 24 ivlisis ganaCeniT  m. b. cnobili
iqna damnaSaved da miesaja: saqarTvelos ssk-is 180-e muxlis
meore nawilis ,,a~, ,,b~, ,,g~, ,,d~ qvepunqtebiT (TaRliToba, Cadenili
winaswari SeTanxmebiT jgufis mier; araerTgzis; ramac
mniSvnelovani ziani gamoiwvia, samsaxurebrivi mdgomareobis
gamoyenebiT) - 3 wliT Tavisuflebis aRkveTa, amave muxlis mesame
nawilis ,,b~ qvepunqtiT (TaRliToba didi odenobiT) - 5 wliT
Tavisuflebis aRkveTa, 332-e muxlis mesame nawilis ,,a~ qvepunqtiT
(samsaxurebrivi uflebamosilebis borotad gamoyeneba araerTgzis)
- 4 wliT Tavisuflebis aRkveTa.444

saqmis masalebiT dgindeba, rom m. b. muSaobda ra
notariusad da saqarTvelos moqmedi kanonmdeblobis Tanaxmad,
sajaro moxelesTan gaTanabrebuli piri iyo, araerTgzis borotad
gamoiyena Tavisi samsaxurebrivi uflebamosileba, TavisTvis da
sxvisTvis gamorCenis da upiratesobis misaRebad, m. a-sTan
winaswari SeTanxmebiT 2000 wlis noemberSi ganaxorciela
moqalaqeTa qonebis TaRliTuri gziT marTlsawinaaRmdego
daufleba.

saqarTvelos ssk-is me-16 muxlis me-2 nawilis Tanaxmad, Tu
qmedeba gaTvaliswinebulia zogadi da specialuri normebiT,
danaSaulTa erToblioba ar arsebobs da pirs
sisxlissamarTlebrivi pasuxismgebloba daekisreba specialuri
normiT.

sisxlis samarTlis literaturaSi miTiTebulia, rom
danaSaulis kvalifikacia sakonkurencio kanonebis erTobliobiT
dauSvebelia, radgan es gamoiwvevs danaSaulis simravlis
xelovnurad Seqmnas iq, sadac is ar aris da
sisxlissamarTlebrivi pasuxismgeblobis dausabuTebel
damZimebas.445

gansaxilvel SemTxvevaSi m. b-s qmedeba dakvalificirda
saqarTvelos ssk-is 180-e muxlis me-2 nawilis ,,d~ qvepunqtiT
(TaRliToba samsaxurebrivi mdgomareobis gamoyenebiT), aseve
saqarTvelos ssk-is 332-e muxliT (samsaxurebrivi uflebamosilebis
borotad gamoyeneba).  sasamarTlom m. b-s mier Cadenili qmedeba
arasworad daakvalificira saqarTvelos ssk-is 180-e da 332-e
muxlebiT, vinaidan mocemul SemTxvevaSi saqarTvelos ssk-is 180-e
muxlis me-2 nawilis ,,d~ qvepunqti makvalificirebel garemoebad
iTvaliswinebs TaRliTobis  Cadenas samsaxurebrivi mdgomareobis

444 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
445 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,

red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 341.
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gamoyenebiT, xolo m. b-s mier Cadenili qmedeba damatebiT, zogadi
normiT - 332-e muxlis mesame nawilis ,,a~ qvepunqtiT kvalifikacias
aRar saWiroebda. saqarTvelos ssk-is 180-e muxlis me-2 nawilis ,,d~
qvepunqti (TaRliToba samsaxurebrivi mdgomareobis gamoyenebiT)
specialuri normaa, xolo saqarTvelos ssk-is 332-e muxli
(samsaxurebrivi uflebamosilebis borotad gamoyeneba) - zogadi.
saqarTvelos ssk-is  me-16 muxlis me-2 nawilis Tanaxmad, zogadi
da specialuri normebis konkurenciis SemTxvevaSi, upiratesoba
eniWeba specialur normas. amdenad, sasamarTlom arasworad
daakvalificira m. b-s qmedeba da, Sesabamisad, sasjelic
arasworad gansazRvra danaSaulTa erTobliobis wesiT.

Tbilisis saqalaqo sasamarTlos sisxlis samarTlis
saqmeTa kolegiis 2010 wlis  29 seqtembris ganaCeniT, z. k. cnobil
iqna damnaSaved da miesaja saqarTvelos ssk-is 239-e muxlis meore
nawilis „a~ qvepunqtiT - 2 wliT Tavisuflebis aRkveTa, 376-e
muxliT - 1 wliT Tavisuflebis aRkveTa da, sabolood, mas
sasjelis zomad ganesazRvra 3 wliT Tavisuflebis aRkveTa. amave
ganaCeniT z. p. cnobil iqna damnaSaved da miesaja saqarTvelos
ssk-is 239-e muxlis meore nawilis „a~ qvepunqtiT - 4 wliT
Tavisuflebis aRkveTa, 376-e muxliT - 2 wliT Tavisuflebis
aRkveTa da, sabolood, mas sasjelis zomad ganesazRvra 6 wliT
Tavisuflebis aRkveTa.446 aRniSnuli ganaCeni Tbilisis saapelacio
sasamarTlos sisxlis samarTlis saqmeTa palatis 2011 wlis 15
Tebervlis ganaCeniT darCa ucvlelad.447

saqmis masalebis Seswavlis Sedegad dadginda Semdegi: p.s-m,
z.k-m da z.p-m Caidines  saqarTvelos ssk-is 239-e muxlis me-2
nawilis ~a~ qvepunqtiT gaTvaliswinebuli danaSauli (xulignoba
winaswari SeTanxmebiT jgufis mier). Cxubis dros p.s-m ganzrax
mokla r.k. miuxedavad imisa, rom z. k-m da z. p-m dainaxes, Tu
rogor miayena daniT sasikvdilo Wrilobebi p. s-m r. k-s, im
motiviT, rom SeecodaT p. s. da SeeSindaT, ar SeqmnodaT
problemebi policiasTan, damales gansakuTrebiT mZime danaSaulis
Cadenis faqti da samarTaldamcav organoebs ar Seatyobines
momxdari danaSaulis Sesaxeb. vinaidan z.k.-m da z.p.-m aRniSnuli
danaSaulis Sesaxeb ar Seatyobines Sesabamis organoebs, maTi
qmedebebi damatebiT dakvalificirda   saqarTvelos ssk-is  376-e
muxliT (danaSaulis Seutyobinebloba). pirveli da saapelacio
instanciis sasamarTloebis mier msjavrdebulebis qmedebis
kvalifikacia saqarTvelos ssk-is 376-e muxliT arasworia, vinaidan
msjavrdebulebma Sesabamis organoebs ar Seatyobines,
faqtobrivad, maT mier Cadenili danaSaulis (xulignoba)
Taobazec. amdenad, msjavrdebulebis qmedebebi arasworad iqna
dakvalificirebuli saqarTvelos ssk-is 376-e muxliT
(danaSaulis Seutyobinebloba). Sesabamisad, aRniSnuli
danaSaulisaTvis daniSnuli sasjelebic arasamarTlianad unda
CaiTvalos, riTac sasjelis erT-erTi mizani - samarTlianobis

446 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
447 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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aRdgena, ver ganxorcielda. z.k.-s zedmetad daeniSna 1 wliT
Tavisuflebis aRkveTa, xolo z. p.-s ki - 2 wliT Tavisuflebis
aRkveTa. Tumca, unda aRiniSnos, rom aRniSnuli Secdoma gasworda
saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa
palatis 2011 wlis 7 ivnisis ganCinebiT. msjavrdebulebs - z.k.-sa
da z.p.-s gasaCivrebuli ganaCenidan amoericxaT  saqarTvelos
ssk-is  376-e muxliT gaTvaliswinebuli msjavri da braldebis am
epizodSi msjavrdebulebis mimarT Sewyda sisxlissamarTlebrivi
devna.

dmanisis raionuli sasamarTlos 2008 wlis 17 dekembris
ganaCeniT, j.o. cnobil iqna damnaSaved saqarTvelos ssk-is 239-e
muxlis me-3 nawiliT gaTvaliswinebuli danaSaulis CadenaSi da
sasjelad ganesazRvra 4 wliT Tavisuflebis aRkveTa.448

ganaCeniT j.o.-s msjavri daedo xulignobaSi, e.i. qmedebaSi,
romelic uxeSad arRvevs sazogadoebriv wesrigs da gamoxatavs
sazogadoebisadmi aSkara upativcemulobas, Cadenili ZaladobiTa
da Zaladobis muqariT, iaraRad sxva sagnis gamoyenebiT.

aRniSnuli danaSaulebrivi qmedeba gamoixata SemdegiT:
2008 wlis 30 oqtombers, daaxloebiT 12.30 saaTze, j. o.

mTvrali mivida imave sofelSi calke ojaxad mcxovrebi, masTan
konfliqtSi myofi mSoblebis saxlTan. man quCidan SeniSna, rom
mamamisi ezoSi Wrida SeSas. j. o. mamis mimarT ganmsWvaluli iyo
SurisZiebis grZnobiT da mas quCidan dauwyo ucenzuro sityvebiT
lanZRva-gineba da fizikuri ganadgurebis muqara, imavdroulad,
miwidan aiRo mozrdili qvebi da sxeulis dazianebis mizniT man
mamas dauwyo srola, ris gamoc mamam Tavi Seafara saxls, xolo
j. o.-m iaraRad qvebis gamoyenebiT gaagrZela saxlis mimarTulebiT
maTi srola da saxls Caumsxvria fanjris minebi. j. o.-s mier
gamowveul xmaurze SemTxvevis adgilze mividnen mezoblebi,
romlebmac aRkveTes j. o.-s danaSaulebrivi qmedeba da igi gaaZeves
SemTxvevis adgilidan.

msjavrdebulma j. o.-m rogorc winaswar, ise sasamarTlo
gamoZiebaSi micemul CvenebebSi aRiara da moinania Cadenili
danaSauli. man aRniSna, rom konfliqtur damokidebulebaSi iyo
mamasTan, rac gamowveuli iyo imiT, rom 2003 wels mamam daniT
gulmkerdis areSi daWra igi. j o.-s CvenebiT, igi nawyeni iyo im
faqtis gamo, rom, roca saavadmyofoSi iwva da mkurnalobda,
mamamisi masTan erTxelac ar misula da saerTod ar aqcevda
yuradRebas. msjavrdebulis CvenebiT, momxdariT ganawyenebulma,
man amis Semdeg daiwyo sma. mamamiss xSirad aginebda, ayenebda
fizikur da sityvier Seuracxyofas, emuqreboda mokvliT, qviT
umsxvrevda saxlis fanjrebis minebs. 2008 wlis 30 oqtombersac
mTvrali mivida mamis saxlSi, isroda qvebs da daemuqra mSoblebs
mokvliT, ra drosac igi xmaurze misulma mezoblebma SeaCeres.

imisaTvis, rom piris mier Cadenili qmedeba
dakvalificirdes xulignobad, erTdroulad saxeze unda iyos 3
komponenti: 1. sazogadoebrivi wesrigis uxeSi darRveva;

448 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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2. sazogadoebis mimarT aSkara upativcemuloba; 3. Zaladoba an
Zaladobis muqara. Tu saxeze ar aris erT-erTi maTgani,
xulignobis Semadgenlobac ar iarsebebs.

sisxlis samarTlis literaturaSi miTiTebulia, rom ar
CaiTvleba xulignobad, binaSi piradi motiviT Cxubis atexva
ojaxis wevrebis mimarT, rasac axlda Zaladoba an Zaladobis
muqara, riTac dairRva rogorc am ojaxis, iseve mezoblebis
myudroeba da cxovrebis normaluri ritmi. am dros pirs
amoZravebs piradi motivi da ara imis survili, rom
daupirispiros Tavi sazogadoebas, daamtkicos Tavisi
yovlisSemZleoba, e.i. es piri am SemTxvevaSi ar gamoxatavs aSkara
upativcemulobas sazogadoebisadmi.449 gansaxilvel SemTxvevaSi
dasturdeba, rom j. o.-s mier uxeSad iqna darRveuli
sazogadoebrivi wesrigi, magram misi mxridan sazogadoebis mimarT
aSkara upativcemulobis gamoxatvas adgili ar hqonia, vinaidan igi
ukmayofilebas gamoTqvamda mamis mimarT. igi piradi motiviT
moqmedebda da sazogadoebis mimarT aSkara upativcemulobas ar
avlenda. imisaTvis, rom qmedeba dakvalificirdes xulignobad,
aucilebelia piri gamoxatavdes sazogadoebis mimarT aSkara
upativcemulobas. amdenad, pirveli instanciis sasamarTlom
arasworad daakvalificira j.o.-s qmedeba xulignobad
(saqarTvelos ssk-is 239-e muxlis me-3 nawili). aRniSnuli
qmedebisaTvis j. o.-s sasjelis saxed da zomad ganesazRvra 4
wliT Tavisuflebis aRkveTa. Tumca, unda aRiniSnos, rom
aRniSnuli Secdoma gasworda saapelacio instanciis
sasamarTlos mier.

Tbilisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis 2009 wlis 3 aprilis ganaCeniT dmanisis raionuli
sasamarTlos 2008 wlis 17 dekembris ganaCeni Seicvala Semdegi
mimarTebiT: j. o-s qmedeba saqarTvelos ssk-is 239-e muxlis me-3
nawilidan gadakvalificirda saqarTvelos ssk-is 151-e muxlze da
mas sasjelad ganesazRvra 1 wliT Tavisuflebis aRkveTa.450

Sesabamisad, pirveli instanciis sasamarTlos mier daniSnuli
sasjeli samarTliani ver iqneba.

i. g. meuRlesTan - s. g.-sTan da sam mcirewlovan SvilTan
erTad cxovrobda naqiraveb binaSi. col-qmarma sxvadasxva dros
damoukideblad gaicno d. s., romelic xSirad midioda maTTan
saxlSi da RamiT mTvrali rCeboda. droTa ganmavlobaSi d.s.-sa da
s.g.-s Soris damyarda intimuri urTierToba, rac mogvianebiT
cnobili gaxda i. g.-saTvis da col-qmars Soris konfliqtisa da
s. g.-is saxlidan gagdebis mizezi gaxda. Tumca, meuRlem bodiSi
moixada, i.g.-ma meuRles Ralati apatia da ganagrZo masTan
cxovreba. 2003 wlis 30 seqtembers, dRisiT, s. g. da d. s. erTad
iyvnen. daaxloebiT 23 saaTze mTvralma d.s.-ma kvlav moindoma
s. g.-is naxva, avtomanqaniT mivida mis saxlTan da fanjris win
Zravas RmuiliTa da mkveTri damuxruWebiT cdilobda mis

449 ix. sisxlis samarTlis kerZo nawili, wigni I, red. g. mamulaSvili, Tbilisi,
2011, gv. 610.

450 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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gamoxmobas. i. g.-ma mouwoda d.s.-s, rom Seewyvita aseTi qmedeba da
ar Careuliyo misi ojaxis cxovrebaSi, ris gamoc d.s.-ma mas
Seagina, gadmovida avtomanqanidan da i. g.-s xeli gaartya.
es ukanaskneli da misi meuRle binaSi Sebrundnen, magram d.s.
miadga binis Ria fanjaras da ganagrZobda ginebas, Semdeg gaaCera
avtomanqana sadarbazosTan, gadmovida da binis karze daiwyo
gamudmebuli braxuni. i.g.-m meuRles daavala, gaeRo kari da
eTxova, d.s.-sTvis, rom Tavi daenebebina maTTvis. roca s.g.-ma kari
gaaRo, d.s.-ma igi gverdze miagdo, daniT xelSi Sevarda binaSi da
aRmoCnda i.g.-is pirispir, romelmac, Tavdacvis mizniT, d.s.-s,
waavlo ra marcxena xeli danian xelze, ar aZlevda misi moqnevis
saSualebas. Widaobisas orive waiqca. i.g. ar uSvebda xels d.s.-is
danian xels. am dros dainaxa magididan iatakze davardnili
samzareulo dana, aiRo da daartya d.s.-s. am ukanasknelma danas
xeli ar gauSva da aRelvebulma i.g.-ma daniT kidev orjer miayena
dazianeba d.s.-s. daWrili d.s. gadaiyvanes klinikur saavadmyofoSi,
magram, miyvanidan ramdenime saaTSi igi gardaicvala.

isani-samgoris raionuli sasamarTlos ganaCeniT i.g.
cnobili iqna damnaSaved  saqarTvelos ssk-is 113-e muxliT da
sasjelis saxed da zomad ganesazRvra 3 wliT Tavisuflebis
aRkveTa. Tbilisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis ganaCeniT i.g.-s sasjelis saxed da zomad
ganesazRvra Tavisuflebis aRkveTa 5 wlis vadiT.

sakasacio palatam CaTvala, rom i.g. moqmedebda
marTlzomierad, aucilebeli mogeriebis farglebSi. i.g.-is mimarT
saapelacio instanciis sasamarTlos mier gamotanili ganaCeni
gauqmda da saqme Sewyda marTlwinaaRmdegobis ararsebobis gamo.451

pirveli da saapelacio instanciis sasamarTloebis mier
daniSnuli sasjeli (3 da 5 wliT Tavisuflebis aRkveTa)
samarTlianad ar unda CaiTvalos, vinaidan i.g., rogorc saqmis
masalebidan dgindeba, imyofeboda aucilebeli mogeriebis
mdgomareobaSi, rac gamoricxavs marTlwinaaRmdegobas. amdenad,
pirveli da saapelacio instanciis sasamarTloebis mier
daniSnuli sasjeliT miRweuli ver iqneba samarTlianobis aRdgena
da msjavrdebulis resocializacia.

xelvaCauris raionuli sasamarTlos 2008 wlis 25 dekembris
ganaCeniT g.g. cnobili iqna damnaSaved saqarTvelos ssk-is 19, 108-e
muxliT gaTvaliswinebuli danaSaulis CadenisaTvis  (mkvlelobis
mcdeloba), rac gamoixata SemdegiT: 2008 wlis 10 agvistos g.g.-m,
uTanxmoebis gamo dawyebuli kamaTisa da Cxubis dros ganizraxa
Tavisi colisZmis m.j.-is mokvla. igi avtomanqaniT miiyvana
mdinaris napirTan. iq gagrZelebuli Cxubis dros g.g.-m Tavisi
avtomanqanidan aiRo dana da ganzraxvis sisruleSi moyvanis
mizniT m.j.-s orjer daartya gulmkerdis areSi, riTic miayena
sicocxlisaTvis saxifaTo ori Wriloba. aRniSnuli qmedebisaTvis
g.g.-s miesaja 7 wliT Tavisuflebis aRkveTa.452

451 იხ. <www. freeuni.edu.ge/sites/default/files/aucilebeli%20mogerieba.pdf>.
452 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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quTaisis saapelacio sasamarTlos 2009 wlis 26 Tebervlis
ganaCeniT xelvaCauris raionuli sasamarTlos 2008 wlis 25
dekembris ganaCeni darCa ucvlelad.453

saqmeSi arsebuli masalebiT irkveva, rom siZe-colisZmas
Soris momxdar incidents aravin Seswrebia,  Tumca maTi identuri
da Tanmimdevruli CvenebebiT utyuarad dgindeba faqtobrivi
garemoebebi.  msjavrdebulis ganmartebiT, man Tavis colis Zmas
orjer daartya dana, rac gamowveuli iyo Tavad dazaralebulis
aramarTlzomieri qmedebebiT. amis Semdeg g.g.-m daWrili moaTavsa
avtomanqanaSi da miiyvana saavadmyofoSi. analogiuria
dazaralebulis Cvenebac. m.j.-m sasamarTloSi aRniSna, rom mdinare
WoroxTan Tavis siZes miayena sityvieri da fizikuri Seuracxyofa
da nawilobriv swored amanac ubiZga g.g.-s danaSaulis Cadenisken.
m.j.-m aseve miuTiTa, rom saavadmyofoSi siZem miiyvana, sadac
Cautarda operacia. naTelia, rom mkvlelobis mcdelobis Semdeg
g.g.-m dazaralebuli miiyvana saavadmyofoSi, sadac drouli
samedicino daxmarebis Sedegad m.j.-s SeunarCunda sicocxle.
saqarTvelos ssk-is 21-e muxlis pirveli nawilis Sesabamisad, pirs
ar daekisreba sisxlissamarTlebrivi pasuxismgebloba, Tu man
danaSaulis damTavrebaze nebayoflobiT da sabolood aiRo xeli,
rac mocemul SemTxvevaSi saxezea. danaSaulis Cadenis Semdeg
swored msjavrdebulis aqtiuri moqmedebiT Tavidan iqna
acilebuli marTlsawinaaRmdego Sedegi - m. j.-is sikvdili.
saqarTvelos ssk-is 21-e muxlis  me-2 nawilis Sesabamisad, pirs
romelmac nebayoflobiT aiRo xeli danaSaulis damTavrebaze,
sisxlissamarTlebrivi pasuxismgebloba daekisreba mxolod im
SemTxvevaSi, Tu mis mier faqtobrivad Cadenili qmedeba sxva
danaSaulis Semadgenlobas qmnis. gansaxilvel SemTxvevaSi g.g.-m
pasuxi unda agos sxva danaSaulisaTvis, rac faqtobrivad Caidina,
kerZod, janmrTelobis ganzrax mZime dazianebisaTvis. eqspertizis
daskvniT, janmrTelobis mZime dazianeba miiRo m. j.-m. amdenad,
pirveli da saapelacio instanciis sasamarTloebma g.g.-s qmedeba
arasworad daakvalificires da sasjelic arasamarTlianad
dauniSnes saqarTvelos ssk-is 19,108-e muxlebiT
gaTvaliswinebuli danaSaulis CadenisaTvis. Tumca, unda
aRiniSnos, rom pirveli da saapelacio instanciis sasamarTloebis
mier daSvebuli Secdoma gasworebuli iqna saqarTvelos uzenaesi
sasamarTlos mier. saqarTvelos uzenaesi sasamarTlos 2009 wlis
11 ivnisis ganCinebiT  g. g.-s qmedeba saqarTvelos ssk-is 19, 108-e
muxlidan gadakvalificirda saqarTvelos ssk-is 117-e muxlis
pirvel nawilze da sasjelis saxed da zomad ganesazRvra 4 wliT
Tavisuflebis aRkveTa. amdenad, pirveli da saapelacio
instanciis sasamarTloebis mier daniSnuli sasjeli 7 wliT
Tavisuflebis aRkveTa samarTlianad ar unda CaiTvalos.
arasamarTliani sasjelis daniSvnis SemTxvevaSi ki sasjelis
miznebi ver ganxorcieldeba.

453 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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yovelive zemoaRniSnulidan gamomdinare, SeiZleba
davaskvnaT, rom qmedebis danaSaulad araswor kvalifikacias
mosdevs  arasamarTliani sasjelis daniSvna, rac xels uSlis
sasjelis miznebis ganxorcielebas. sasamarTlo praqtikis
SeswavliT dadginda, rom xSiria Secdomebi qmedebis danaSaulad
kvalifikaciisa da sasjelis daniSvnis dros.

unda aRiniSnos, rom samarTliani sasjelis daniSvnis
erT-erTi aucilebeli winapiroba qmedebis danaSaulad swori
kvalifikaciaa. Tu qmedebas mieca araswori sisxlissamarTlebrivi
Sefaseba, aRniSnuli gavlenas moaxdens sasjelis daniSvnaze, rac
dasturdeba sasamarTlo praqtikis analiziT. usamarTlo
sasjelis daniSvniT ki ver miiRweva sasjelis miznebi: pirvel
rigSi, samarTlianobis aRdgena da Semdgom msjavrdebulis
resocializacia.
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Tavi VII.

sasjelis daniSvnisa da sasjelis miznebis
urTierTmimarTebis problema

$1. sasjelis daniSvnis zogadi sawyisebi

sasjeli warmoadgens danaSaulis iuridiul Sedegs.
imisaTvis, rom visaubroT sasjelze, Cadenili unda iyos
danaSauli. sasjelis daniSvna mxolod marTlmsajulebis
ganmaxorcielebeli organos – sasamarTlos kompetenciaa.
saqarTvelos sisxlis samarTlis saproceso kodeqsis Sesabamisad,
mxolod sasamarTlo aris uflebamosili gamoitanos kanonieri,
dasabuTebuli da samarTliani ganaCeni. sasjelis daniSvnisas
sasamarTlo adgens sasjelis konkretul saxesa da zomas.

sanam uSualod sasjelis daniSvnis zogad sawyisebze
visaubrebT, yuradReba minda gavamaxvilo, Tu ramdenad swori
formulirebaa sasjelis daniSvna. iuridiul literaturaSi
vxvdebiT aseve sasjelis Sefardebasac. marTalia sasjelis
daniSvnasa da sasjelis Sefardebas Soris arsebiTi gansxvaveba ar
arsebobs, magram mimaCnia, rom ufro zusti iqneba Tu gamoviyenebT
sasjelis daniSvnas. amasTan, unda aRiniSnos, rom saqarTvelos
sisxlis samarTlis kanonmdeblobiT gaTvaliswinebulia sasjelis
daniSvna da ara Sefardeba. amdenad, kanonmdebeli iyenebs termins
,,daniSvnas~. erTmaneTisgan unda gavmijnoT daniSvna da Sefardeba.
sityva ,,Sefardeba~ gamoiyeneba saqarTvelos sisxlis samarTlis
saproceso kanonmdeblobaSi, aRkveTis RonisZiebis gamoyenebisas.
magaliTad, mosamarTle ganCinebaSi miuTiTebs, rom braldebuls
aRkveTis RonisZiebis saxiT Seefardos patimroba. xolo, rac
Seexeba sasjels, is ki ar efardeba msjavrdebuls, aramed
eniSneba. aRniSnuli ki Seesabameba saqarTvelos sisxlis
samarTlis materialuri da saproceso kanonmdeblobis
moTxovnebs.

saqarTvelos sisxlis samarTlis kodeqsis 53-e muxli
exeba sasjelis daniSvnis zogad sawyisebs, romelic mosamarTlem
unda gaiTvaliswinos sasjelis daniSvnisas. saqarTvelos sisxlis
samarTlis kodeqsis 53-e muxlis pirveli nawilis Tanaxmad,
sasamarTlo damnaSaves samarTlian sasjels dauniSnavs am
kodeqsis kerZo nawilis Sesabamisi muxliT dadgenil farglebSi
da amave kodeqsis zogadi nawilis debulebaTa gaTvaliswinebiT.
sasjelis ufro mkacri saxe SeiZleba dainiSnos mxolod maSin,
rodesac naklebad mkacri saxis sasjeli ver uzrunvelyofs
sasjelis miznis ganxorcielebas. rogorc vxedavT, sasamarTlo
sasjelis daniSvnisas xelmZRvanelobs ara mxolod sisxlis
samarTlis kerZo nawiliT, sadac konkretuli danaSauli da
sasjelia mocemuli, aramed zogadi nawiliTac. amdenad,
sasamarTlo sasjelis daniSvnisas iyenebs sisxlis samarTlis
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zogad da kerZo nawilebs kumulaciurad. saqarTvelos sisxlis
samarTlis kodeqsis 53-e muxlis pirveli nawili miuTiTebs
naklebad mkacri sasjelis daniSvnaze da uars ambobs mkacr
sasjelebze. xolo, gamonaklisis saxiT SesaZlebelia daniSnuli
iqnes mkacri sasjeli, rodesac naklebad mkacri sasjeliT ver
iqneba miRweuli sasjelis miznebi – samarTlianobis aRdgena,
axali danaSaulis Tavidan acileba da damnaSavis resocializacia.
sisxlis samarTlis kodeqsis 53-e muxlis pirvel nawilSi
sasjelis mizani miTiTebulia mxolobiT ricxvSi. mimaCnia, rom
sisxlis samarTlis kodeqsis 53-e muxlis pirvel nawilSi
miTiTebuli unda iyos sasjelis miznebze da ara sasjelis
mizanze, vinaidan saqarTvelos sisxlis samarTlis kodeqsis 39-e
muxlis Tanaxmad, sasjels aqvs ara erTi, aramed sami mizani.

saqarTvelos sisxlis samarTlis kodeqsiT
gaTvaliswinebuli sasjelebi SeiZleba davyoT or jgufad:
1. sasjelebi, romlebic dakavSirebulia Tavisuflebis
aRkveTasTan, magaliTad vadiani Tavisuflebis aRkveTa, uvado
Tavisuflebis aRkveTa da 2. sasjelebi, romlebic dakavSirebuli
ar aris Tavisuflebis aRkveTasTan, magaliTad, jarima,
sazogadoebisaTvis sasargeblo Sroma da a.S.

miuxedavad saqarTvelos sisxlis samarTlis kodeqsSi
arsebuli penologiuri mravalferovnebisa, rac tradiciuli
sasjelebis (magaliTad, Tavisuflebis aRkveTis, jarimis) gverdiT
mraval alternatiul saxes (sazogadoebisaTvis sasargeblo Sroma,
Tavisuflebis SezRudva) iTvaliswinebs, sasjelis daniSvnisas
sakanonmdeblo direqtivis saxiT dadgenilia samarTlianobis,
kanonis winaSe Tanasworobis, sasjelis gardauvalobis da
damnaSavis pirovnebis zedmiwevniT codnis principebi.454

sasjelis daniSvna samosamarTlo saqmianobis erT-erT
yvelaze mniSvnelovan etaps warmoadgens. mosamarTlem unda
SearCios iseTi saxis sasjeli, romelic adekvaturi iqneba
damnaSavis pirovnebisa da mis mier Cadenili danaSaulis simZimisa.

germanul sisxlis samarTlis literaturaSi miuTiTeben,
rom sasjelis daniSvnisas mosamarTlis pirad pozicias
gadamwyveti mniSvneloba gaaCnia. mosamarTle, romelic pirvel
rigSi sasjeliT interesdeba, ZiriTadad danaSaulis simZimeze da
bralis zomaze akeTebs aqcents. mosamarTle, romelic
sazogadoebis dacviT interesdeba, yuradRebas aqcevs damnaSavis
saSiSroebas. xolo, mosamarTle, romelic damnaSavis
resocializaciiT interesdeba, gansakuTrebul yuradRebas aqcevs
damnaSavis cxovrebiseuli garemoebebis cvlilebas.455

sasjelTa mravalferovnebasTan erTad sul ufro
aqtualuri xdeba ,,kargi sasjelis~ an ukeT, rom vTqvaT, naklebad
arasasurvelis SerCeva. amitom, mravali qveynis kanonmdeblobaSi
SeiniSneba ormagi fenomeni: sasjelTa ricxvis zrdasTan erTad

454 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 367-368.

455 ix. I. Neubauer, Strafzumessung und Geschlecht – eine Untersuchung forensisch – psychiatrisch
begutachteter Frauen, Dissertation, 2010, S. 15
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dadginda Semdegi wesi – mosamarTle sasjelis gamotanamde
valdebulia gaecnos braldebulis pirad saqmes, mis ojaxur da
socialur istorias, xasiaTs, ojaxur wres, ganaTlebas da
profesias, fizikur da fsiqikuri janmrTelobis mdgomareobas.456

saqarTvelos sisxlis samarTlis kodeqsis 53-e muxlis me-3
nawilis Tanaxmad, sasjelis daniSvnis dros sasamarTlo
iTvaliswinebs damnaSavis pasuxismgeblobis Semamsubuqebel da
damamZimebel garemoebebs, kerZod, danaSaulis motivsa da mizans,
qmedebaSi gamovlenil marTlsawinaaRmdego nebas, movaleobaTa
darRvevis xasiaTsa da zomas, qmedebis ganxorcielebis saxes,
xerxsa da marTlsawinaaRmdego Sedegs, damnaSavis warsul
cxovrebas, pirad da ekonomikur pirobebs, yofaqcevas qmedebis
Semdeg, gansakuTrebiT _ mis miswrafebas, aanazRauros ziani,
Seurigdes dazaralebuls. rogorc am sakanonmdeblo formulidan
Cans, kanonmdebeli saxeldebiT ar CamoTvlis Semamsubuqebel da
damamZimebel garemoebebs. Tumca unda aRiniSnos, rom sisxlis
samarTlis kodeqsis 53-e muxls daemata me-31 nawili, romelic
exeba pasuxismgeblobis damamZimebel garemoebebs (mag. danaSaulis
Cadena rasis, kanis feris, enis, sqesis da a.S). gamonaklisi aseve
sisxlis samarTlis kodeqsis 54-e muxlia, sadac kanonmdebelma
konkretulad miuTiTa Semamsubuqebel garemoebaze. kerZod, amave
muxlis Tanaxmad, Semamsubuqebel garemoebad iTvleba, Tu
damnaSave gamocxadda bralis aRiarebiT da aqtiurad Seuwyo xeli
danaSaulis gaxsnas. vfiqrob, sisxlis samarTlis kodeqsSi
Semamsubuqebeli da damamZimebeli garemoebebis CamouTvleloba
met Tavisuflebas aniWebs mosamarTles sasjelis daniSvnisas.
magram es ise ar unda gavigoT, rom mosamarTlem mSralad
miuTiTos mxolod da ar daasabuTos raSi gamoixateba
Semamsubuqebeli Tu damamZimebeli garemoebebis arseboba.

sasamarTlo praqtikis Seswavla cxadyofs, rom
sasamarTloebi sasjelis daniSvnisas an saerTod ar uTiTeben
Semamsubuqebel da damamZimebel garemoebebs, mxolod mSralad
CamoTvlian, an uTiTeben magaliTad, rom damnaSaves aqvs mZime
ekonomikuri mdgomareoba da raSi gamoixateba igi dasabuTebuli
ar aris.

sasamarTlo valdebulia daadginos damnaSavis
pasuxismgeblobis yvela is Semamsubuqebeli an damamZimebeli
garemoeba, romelmac SeiZleba gavlena iqonios sasjelis saxesa da
zomaze, winaaRmdeg SemTxvevaSi dairRveva kanonis moTxovna
samarTliani sasjelis daniSvnis Taobaze.457

kanonmdeblis moTxovna sasjelis daniSvnis dros
pasuxismgeblobis Semamsubuqebeli da damamZimebeli garemoebebis,
agreTve, damnaSavis pirovnebis gaTvaliswinebis Taobaze,

456 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis
Targmani frangulidan), 1999, gv. 441.

457 ix. z. goTua, sisxlis samarTali, zogadi nawili, sasjeli, Tbilisi,
2001, gv. 37



139

warmoadgens sasjelis individualizaciis principis realurad
ganxorcielebas.458

siRnaRis raionuli sasamarTlos 2012 wlis 25 dekembris
ganaCeniT b. z cnobili iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 117-e muxlis me-2 nawiliT da sasjelis saxed
da zomad ganesazRvra Tavisuflebis aRkveTa 4 wlisa da 6 Tvis
vadiT. sasamarTlom ganaCenis samotivacio nawilSi miuTiTa
Semdegi: ,,sasjelis miznebis, kerZod, samarTlianobis aRdgenis,
axali danaSaulis Tavidan acilebisa da damnaSavis
resocializaciis gansaxorcieleblad, agreTve, danaSaulis
motivisa da miznis, qmedebaSi gamovlenili marTlsawinaaRmdego
nebis, movaleobaTa darRvevis xasiaTisa da zomis, qmedebis
ganxorcielebis saxis, xerxisa da marTlsawinaaRmdego Sedegis,
damnaSavis warsuli cxovrebis, qmedebis Semdeg yofaqcevis
gaTvaliswinebiT, sasamarTlos miaCnia, rom b. z-s saqarTvelos
sisxlis samarTlis kodeqsis 117-e muxlis me-2 nawiliT sasjelis
saxed da zomad unda ganesazRvros 4 wliTa da 6 TviT
Tavisuflebis aRkveTa~.459 rogorc vxedavT, sasamarTlom ganaCenSi
miuTiTa sisxlis samarTlis kodeqsis 53-e muxlis me-3 nawilSi
miTiTebuli garemoebebi da ar ganmarta saTiTaod raSi
gamoixateboda TiToeuli maTgani. magaliTad, rogori warsuli
cxovreba hqonda b. z-s, raSi gamoixateboda danaSaulis Cadenis
Semdeg misi yofaqceva da a.S. mimaCnia, rom sasamarTlo ar unda
Semoifarglos mxolod sisxlis samarTlis kodeqsis 53-e muxlis
miTiTebiT. sasamarTlom ganaCenSi unda daasabuTos raSi
gamoixateba TiToeuli Semamsubuqebeli Tu damamZimebeli
garemoeba.

saqarTvelos sisxlis samarTlis kodeqsis 53-e muxlis me-4
nawilis Tanaxmad, Tu am kodeqsis kerZo nawilis muxli an muxlis
nawili danaSaulis Semadgenlobis niSnad iTvaliswinebs
Semamsubuqebel an damamZimebel garemoebas, igive garemoeba
sasjelis daniSvnis dros mxedvelobaSi ar miiReba. magaliTad,
piris mier Cadenili qmedeba dakvalificirda saqarTvelos
sisxlis samarTlis 177-e muxlis me-3 nawilis ,,b~ qvepunqtiT –
qurdoba, Cadenili araerTgzis. nasamarTlobis miTiTeba
pasuxismgeblobis damamZimebel garemoebad dauSvebelia, vinaidan
araerTgzisoba danaSaulis niSania.

Tu mosamarTlem qmedebis Semadgenlobis niSani qmedebis
kvalifikaciis da aseve sasjelis daniSvnis drosac (orjer)
gaiTvaliswina, adgili eqneba damnaSavis araTanazomier dasjas,
vinaidan erTi niSnis orjer Sefaseba aucileblad moaxdens
gavlenas sasjelis zomaze.460

458 ix. a. maxaraZe, sasjelis daniSvnis sakiTxisaTvis TanamonawileobiT Cadenil
danaSaulSi, marTlmsajuleba da kanoni, #1, 2011, gv. 114.

459 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
460 ix. T. cqitiSvili, sasjelis proporciuloba, sisxlis samarTlis

kanonmdeblobis liberalizaciis tendenciebi saqarTveloSi, Tbilisi, 2016,
gv. 622.
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sasamarTlo praqtikis Seswavla cxadyofs, rom
zemoaRniSnuli sakiTxi arasworad aris gagebuli mosamarTleTa
mxridan.

Tbilisis saqalaqo sasamarTlos sisxlis samarTlis
saqmeTa kolegiis 2009 wlis 9 Tebervlis ganaCeniT p. d cnobili
iqna damnaSaved saqarTvelos sisxlis samarTlis kodeqsis 179-e
muxlis me-3 nawilis ,,a~ qvepunqtiT (yaCaRoba, Cadenili
araerTgzis). sasamarTlom p. d-s pasuxismgeblobis damamZimebel
garemoebad ganaCenSi miuTiTa misi nasamarTloba.461 Tumca unda
aRiniSnos, rom swored nasamarTlobis gamo dakvalificirda misi
qmedeba saqarTvelos sisxlis samarTlis kodeqsis 179-e muxlis
me-3 nawilis ,,a~ qvepunqtiT (yaCaRoba, Cadenili araerTgzis).
Sesabamisad, gansaxilvel SemTxvevaSi araerTgzisoba aris
danaSaulis makvalificirebeli niSani da igive garemoeba
sasjelis daniSvnis dros mxedvelobaSi ar unda iqnes miRebuli.
vinaidan, p. dD-s qmedeba dakvalificirda araerTgzis Cadenil
yaCaRobad, radgan igi winaT Cadenili danaSaulisaTvis iyo
nasamarTlevi da nasamarTloba moxsnili an gaqarwylebuli ar
hqonda, sasamarTlos misi nasamarTloba pasuxismgeblobis
damamZimebel garemoebad ar unda mieCnia. sasamarTlos mier
darRveuli iqna saqarTvelos sisxlis samarTlis kodeqsis 53-e
muxlis me-4 nawilis moTxovnebi.

$2. sasjelis daniSvna sasjelis miznebTan kavSirSi

2.1. samarTlianobis aRdgena sasjelis daniSvnisas

sasjelis miznebi mWidrod aris dakavSirebuli sasjelis
daniSvnasTan. sasjelis iseTi mizani, rogoricaa samarTlianobis
aRdgena samarTliani sasjelis daniSvnis gziT miiRweva.
sasamarTlos mier daniSnuli sasjeli unda iyos samarTliani,
raTa SemdgomSi ganxorcieldes sasjelis specialuri prevencia
da msjavrdebulis resocializacia. arasamarTliani sasjeli
msjavrdebuls ki ar gamoasworebs, aramed gaaborotebs. ras
niSnavs mainc samarTliani sasjelis daniSvna? sasamarTlom
sasjeli unda daniSnos msjavrdebulis pirovnebisa da mis mier
Cadenili danaSaulis simZimis gaTvaliswinebiT. sasamarTlos mier
daniSnuli sasjeli ar unda iyos arc Zalian mkacri, arc Zalian
msubuqi, raTa samarTlianobis principi ar iqnas darRveuli.
imisaTvis, rom ganxorcieldes sasjelis mizani – samarTlianobis
aRdgena, gaTvaliswinebuli unda iqnes: 1) damnaSavis pirovneba;
2) Cadenili danaSaulis simZime; 2) dazaralebulisa da
sazogadoebis interesebi.

461 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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xSirad samarTlianobis aRdgena mxolod dazaralebulis
interesebis dakmayofilebasTan aris gaigivebuli.

mxolod dazaralebulis mxridan sasjelis aRqma, rogorc
samarTlianis, araa sakmarisi sasjelis miznebis da arsis swori
gagebisaTvis, radganac samarTlianobis aRdgenisaTvis
aucilebelia, rom ara mxolod dazaralebulis, aramed damnaSavis
da sazogadoebis mxridanac igi aRiqmebodes, rogorc
samarTliani462. rogorc vxedavT samarTlianobis aRdgena farTo
cnebaa da masSi bevri ram igulisxmeba. mimaCnia, rom sasjelis
daniSvnisas pirvel rigSi gaTvaliswinebuli unda iqnes damnaSavis
pirovneba da mis mier Cadenili danaSaulis simZime, xolo Semdgom
dazaralebulisa da sazogadoebis interesebi. Tu damnaSave
samarTlianad daisjeba, amiT dakmayofildeba dazaralebulisa da
sazogadoebis interesebic.

sisxlissamarTlebriv literaturaSi miTiTebulia, rom
damnaSave ar unda daisajos mxolod imisTvis, rom dazaralebuli
dakmayofildes.463

mosamarTle sasjelis daniSvnis dros xelmZRvanelobs
sisxlis samarTlis kodeqsis 53-e muxliT, igi iTvaliswinebs ara
marto Cadenili danaSaulis simZimes, aramed damnaSavis
pirovnebas.464

samarTlianobis aRdgena Tavis TavSi gulisxmobs
damnaSavisaTvis samarTliani sasjelis Sefardebas, rac, Tavis
mxriv, sazogadoebaSi gabatonebuli moralis moTxovnebs unda
Seesabamebodes. sasjelis Sefardeba ar SeiZleba efuZnebodes
samarTlianobis abstraqtul ideas da talionis principis
ganxorcielebas. samarTliani ganaCeni unda iyos damnaSavis
racionaluri, mizanSewonili dasja, rac xels Seuwyobs
damnaSaveobasTan warmatebul brZolas, kanonebis, aseve saerTo
Tanacxovrebis wesebis saTanado dacvas, momavalSi danaSaulis
Cadenis Tavidan acilebas.465

sasamarTlom sasjelis daniSvnisas mTeli rigi garemoebebi
unda gaiTvaliswinos. sasjeli individualuria da yovel
konkretul SemTxvevaSi gansxvavebulad unda gadawydes.
magaliTad, sasjelis daniSvna danaSaulSi
TanamonawileobisaTvis, daumTavrebeli danaSaulis dros,
danaSaulis recidivis SemTxvevaSi, danaSaulTa erTobliobis
dros da a.S. mimaCnia, rom, imisaTvis raTa aRdges samarTlianoba,
sasamarTlom ZiriTadad or umniSvnelovanes sakiTxze unda
gaamaxvilos yuradReba. esenia: 1. msjavrdebulis pirovneba da
2. Cadenili danaSaulis simZime.

462 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 84.

463 ix. J. Bühler, Strafe, Recht auf Gewalt, Schweiz, 2007,  S. 47.
464 ix. m. turava, sisxlis samarTali, zogadi nawilis mimoxilva, merve gamocema,

Tbilisi, 2010, gv. 286.
465 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi

RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 47.
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marTalia saqarTvelos sisxlis samarTlis kodeqsis 53-e
muxlSi (sasjelis daniSvnisas) pirdapir ar aris miTiTeba
damnaSavis pirovnebis gaTvaliswinebaze, magram unda aRiniSnos,
rom amave muxlSi miTiTebulia damnaSavis warsul cxovrebis
gaTvaliswinebaze, rac moicavs damnaSavis pirovnebasac.

prof. i. dvaliZis mosazrebiT, damnaSavis warsuli
cxovrebis Sefasebisas, mTliani aqcenti damnaSavis pirovnebazea
gadatanili, anu Sefasebis obieqti xdeba damnaSavis pirovneba.466

mimaCnia, rom mosamarTlem sasjelis daniSvnis dros pirvel
rigSi unda gaiTvaliswinos damnaSavis pirovneba da Semdeg mis
mier Cadenili danaSaulis simZime. marTalia sisxlis samarTali
qmedebis samarTalia, magram es ar niSnavs imas, rom sasjelis
daniSvnisas pirvel adgilzea Cadenili qmedeba. sasjelis
individualizacia xom ZiriTadad damnaSavis pirovnebazea
morgebuli. SesaZlebelia Cadenili iyos erTi da igive simZimis
danaSauli, magram saxeze gvyavdes sxvadasxva damnaSavis pirovneba.
Sesabamisad, sasjelis daniSvnis dros gaTvaliswinebuli unda
iqnas individualuri midgoma. amasTan, gasaTvaliswinebelia
saqarTvelos sisxlis samarTlis saproceso kanonmdeblobis
moTxovnac. kerZod, sssk-is 259-e muxlis me-4 nawilis Tanaxmad,
sasamarTlos ganaCeni samarTliania, Tu daniSnuli sasjeli
Seesabameba msjavrdebulis pirovnebas da mis mier Cadenili
danaSaulis simZimes. amdenad, saproceso kanonmdebloba sasjelis
daniSvnisas pirvel adgilze ayenebs damnaSavis pirovnebas da
Semdeg danaSaulis simZimes.

sasjelis Sefardebisas, umarTlobis da bralis garda,
mosamarTlem damnaSavis pirovneba, masTan dakavSirebuli
garemoebebi da misi warsuli cxovrebac unda miiRos saTvalavSi.
damnaSavis pirovneba ar unda iqnes mxedvelobaSi miRebuli
qmedebis kvalifikaciisas, vinaidan sisxlis samarTali,
upiratesad, qmedebis samarTalia, magram es ar niSnavs imas, rom
igi saerTod kargavs Tavis mniSvnelobas.467

sasjelis gamoyeneba unda efuZnebodes individualur
garemoebebs, saqmis sirTules, qmedebidan momdinare safrTxeebs,
qmedebis Cadenis wina pirobebs, motivebs, Sedegebs, damnaSavis
pirovnebis Taviseburebebis gaTvaliswinebis aucileblobas.468

sasamarTlom guldasmiT unda Seiswavlos msjavrdebulis
pirovneba, misi warsuli cxovreba, ojaxuri mdgomareoba,
ekonomikuri pirobebi, urTierToba dazaralebulTan da a.S.
msjavrdebuli pirovnebis Seswavlis gareSe SeuZlebelia
samarTliani sasjelis daniSvna.

466 ix. i. dvaliZe, sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis
sxva sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, gv. 97-98.

467 ix. T. cqitiSvili, sasjelis proporciuloba, sisxlis samarTlis
kanonmdeblobis liberalizaciis tendenciebi saqarTveloSi, Tbilisi, 2016,
gv. 524.

468 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris
#1/4/592 gadawyvetileba, 45-e punqti.
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sasjelis daniSvnisas gasaTvaliswinebelia damnaSavis
warsuli cxovreba da piradi urTierTobebi, aseve sasjelis
zemoqmedeba damnaSavis momaval cxovrebaze. aRniSnuli Sveicariis
sisxlis samarTlisaTvis centraluri mniSvnelobisaa.469

prof. m. lekveiSvili miuTiTebs, rom mosamarTlem sasjelis
Sefardebisas unda gaiTvaliswinos pirovnebis subieqturi
maxasiaTeblebi. sasamarTlom ar unda ganixilos damnaSave,
rogorc abstraqtuli danaSaulis subieqti, romelic yvela
formaluri pirobebis gaTvaliswinebiT pasuxs agebs sisxlis
samarTlis wesiT; aramed, rogorc cocxali adamiani
individualuri niSnebiT. SesaZloa, rom sxvadaxva pirs erTi da
igive xasiaTis danaSauli hqondes Cadenili, magram es
ganpirobebuli iyos konkretuli pirovnebisaTvis damaxasiaTebeli
niSnebiT.470

rusul sisxlissamarTlebriv literaturaSi miTiTebulia,
rom sasjelis daniSvnisas gasaTvaliswinebelia Semdegi
garemoebebi: magaliTad, braldebuli ojaxis erTaderTi
marCenalia, hyavs moxuci mSoblebi, arasrulwlovani Svilebi da
a. S; an braldebuli sistematiurad loTobs, scems ojaxis
wevrebs, uaryofiT zegavlenas axdens bavSvebis aRzrdaze, ar
muSaobs da flangavs ojaxis qonebas da a. S.471

Sveicariis praqtika da dogmatika miuTiTebs, rom sasjelis
daniSvnisas gasaTvaliswinebelia: damnaSavis asaki da
janmrTelobis mdgomareoba, ganaTleba da pozicia profesiaSi,
inteleqtualuri ganviTareba, socialuri warmomavloba,
cxovrebiseuli gamocdileba, agreTve alkoholze da narkotikze
damokidebuleba, gansakuTrebuli valdebulebebi, ojaxuri da sxva
piradi urTierTobebi da a.S.472

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom sasjelis daniSvnisas damnaSavis pirovnul Tvisebebze unda
gamaxvildes yuradReba. sasjelis Sefardebisas, mosamarTlem
yuradReba unda miaqcios damnaSavis fsiqikas da xasiaTs.473

sasjelis daniSvnisas erT-erTi mniSvnelovani komponentia
damnaSavis qceva qmedebis Cadenis Semdeg, danaSaulis Cadenidan
ganaCenis gamotanamde. gasaTvaliswinebelia, Tu rogor iqceoda
damnaSave am periodSi. xom ar Caidina axali danaSauli, aseve
moxda Tu ara misi socialuri integracia.474

469 ix. G. Stratenwerth, Schweizerisches Strafrecht, Allgemeiner Teil II – Strafen und Massnahmen,
2006, S. 176.

470 ix. m. lekveiSvili, sasjelis miznebi da sasjelis Sefardebis
sisxlissamarTlebrivi da kriminologiuri aspeqtebi, marTlmsajuleba da
kanoni, #4(43),14 gv. 28.

471 ix. Курс уголовного права, том 2, Общая часть, учение о наказании, Москва, 2002,  с. 91.
472 ix. G. Stratenwerth, Schweizerisches Strafrecht, Allgemeiner Teil II – Strafen und Massnahmen,

2006,  S. 196.
473 ix. R. Czupryniak, Berücksichtigung generalpräventiver Gründe bei der Strafzumessung in

Deutschland und Polen, Hamburg, 2011, S. 310
474 ix. G. Schäfer, G. Sander, G. Gemmeren, Praxis der Strafzumessung, München,

2008, S. 316.
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prof. i. dvaliZe miuTiTebs, rom adamianis socialur-
fsiqologiuri da biologiuri niSnebi kidev ufro naTel suraTs
iZleva samarTliani sasjelis Sefardebis, specialuri
prevenciisa da damnaSavis resocializaciis efeqturi
ganxorcielebisaTvis.475

msjavrdebulis pirovnebis Seswavlis Semdeg, mosamarTlem
unda gaiTvaliswinos Cadenili danaSaulis simZime. ufro
martivad rom vTqvaT, sasamarTlom unda daniSnos iseTi saxis
sasjeli, romelic Seesabameba Cadenil danaSauls.

ar SeiZleba vinme daisajos imaze metad, vidre amas
utilitaruli miznebi an qmedebis simZimis xarisxi moiTxovs.
kacma ar unda miiRos meti sasjeli, vidre imsaxurebs, ra
sargeblianadac ar unda mogveCvenos.476 sasjelis simkacre
danaSaulis simZimes unda gautoldes da erTnairi simZimis
danaSaulTa Camdenebs erTnairi an daaxloebiT erTnairi
sasjelebi unda SeefardoT.477

samarTlianobis aRdgenis mizani dakavSirebulia qmedebisa
da sasjelis proporciulobasTan. pirma unda miiRos is, rac man
kanoniT akrZaluli qmedebis ganxorcielebis Sedegad daimsaxura.
sasamarTlom pirs sasjeli unda Seufardos Cadenili qmedebis
proporciulad.478 damnaSavis brali unda iyos arsebiTi
winapiroba sasjelis daniSvnis dros.479

araproporciuli sasjeli ver uzrunvelyofs sasjelis
miznebs, pirvel rigSi samarTlianobis aRdgenas, xolo Semdgom
msjavrdebulis resocializacias. magaliTad, Tu sasamarTlom
metismetad mkacri sasjeli daniSna, sasjelis miznebis miRweva
gaWirdeba. am mxriv sainteresoa erT-erTi sisxlis samarTlis
saqme sasamarTlo praqtikidan. ozurgeTis raionuli sasamarTlos
2012 wlis 27 seqtembris ganaCeniT d. m cnobili iqna damnaSaved
saqarTvelos sisxlis samarTlis kodeqsis 108-e muxliT (ganzrax
mkvleloba) gaTvaliswinebuli danaSaulis CadenisaTvis da
sasjelis saxed da zomad ganesazRvra 12 wliT Tavisuflebis
aRkveTa. aRniSnuli ganaCeni ucvlelad datova saapelacio
instanciis sasamarTlom, xolo saqarTvelos uzenaesma
sasamarTlom miiCnia, rom daniSnuli sasjeli iyo metismetad
mkacri da 3 wliT Seamcira da sabolood msjavrdebuls 9 wliT
Tavisuflebis aRkveTa ganesazRvra.480

sasjelis proporciulobis mniSvnelobaze saubrobs
asistent-profesori T. cqitiSvilic. igi wers: ,,sasjelis
proporciuloba gulisxmobs danaSaulis CamdenisaTvis iseTi

475 ix. i. dvaliZe, sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis
sxva sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, gv. 98.

476 ix. k. wiqariSvili, sasjeli, almanaxi, #8, 1998.
477 ix. iqve.
478 ix. o. mindaZe, g. mindaZe, sasjelaRsrulebiTi samarTali, quTaisi, 2008,

gv. 106.
479 ix. B. Heinrich, Strafrecht – Allgemeiner Teil I, Grundlagen der Strafbarkeit, Aufbau der Straftat

beim Vollendungs – und Versuchsdelikt, 2005, S. 6.
480 ix. saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis

saqmeebze, 2013, #01-6.
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sasjelis Sefardebas, romelic uzrunvelyofs im miznis miRwevas,
rasac sasjeli isaxavs. sasjelis miznebis miRwevis saSualeba
mxolod proporciuli sasjelia.~481

saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24
oqtombris gadawyvetilebaSi sworad aris miTiTebuli, rom
samarTlianobis aRdgenis funqcia realizebadia mxolod
konkretuli danaSaulis Tanazomieri sasjelis gamoyenebisas da
swored am gziT emsaxureba sasjelis sxva miznebis realizebis
SesaZleblobas. magaliTad, araproporciuli, araTanazomierad
mkacri sasjeli xels uSlis, zogjer ki srulad gamoricxavs
resocializacias, Sedegad, ewinaaRmdegeba sasjeliT misive
miznebis, funqciebis ganxorcielebis, miRwevis SesaZleblobas.482

Tu sasjeli danaSaulTan mimarTebiT araproporciulia da
ar akmayofilebs samarTlianobis moTxovnebs, Tu ar aris
Sesabamisi axali danaSaulis asacileblad da msjavrdebulis
resocializaciisaTvis, maSin misi aRsrulebiT gamowveuli tanjva
TavisTavad iqneba damatebiTi, gaumarTlebeli dasja da Sedegad,
adamianis Rirsebis xelyofa, radgan sasjeli da zogadad
pasuxismgebloba ascdeba maTsave miznebs da gadaiqceva
potenciuri SurisZiebis iaraRad.483

veberi xatovnad miuTiTebs, rom ,,sasjeli braliT ise
interesdeba, rogorc saqoneli fasiT.~484

germaniis sasamarTlo praqtika miuTiTebs, rom sasjeli
idealur SemTxvevaSi bralis xarisxs unda Seesabamebodes.485

sasamarTlo praqtikaSi gvxvdeba iseTi SemTxveva, rodesac
naklebad mZime danaSaulisaTvis daniSnulia mkacri sasjeli,
maSin, rodesac SesaZlebelia SedarebiT msubuqi sasjelis
daniSvna. Tumca amasTan, gasaTvaliswinebelia is sakanonmdeblo
moTxovnebi, rac zRudavs mosamarTles sasjelis daniSvnisas.
aRniSnul sakiTxs ufro detalurad SemdgomSi ganvixilavT.

germaneli profesori klaus roqsini miuTiTebs sasjelis
proporciulobaze. germaniaSi aRiarebulia, rom sasjeli
damnaSavis bralze maRali ar unda iyos. bralis princips
sasjelis daniSvnisas aqvs konstituciuri rangi. aravin ar unda
daisajos imaze ufro mkacrad, vidre is imsaxurebs. sasjeli unda
iyos mxolod bralis Sesabamisi.486

saqarTvelos sakonstitucio sasamarTlos ganmartebiT,
nebismieri araproporciuli sasjeli, romelic iTvaliswinebs
Tavisuflebis aRkveTas maSin, rodesac amisTvis safuZveli ar

481 ix. T. cqitiSvili, sasjelis proporciuloba, sisxlis samarTlis
kanonmdeblobis liberalizaciis tendenciebi saqarTveloSi, Tbilisi, 2016,
gv. 524.

482 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris
#1/4/592 gadawyvetileba, 46-e punqti.

483 dasax. gadawyvetileba, 56-e punqti.
484 ix. A.   Montenbruck, Strafrahmen und Strafzumessung, Berlin, 1983, S. 22.
485 ix. R. Czupryniak, Berücksichtigung generalpräventiver Gründe bei der Strafzumessung in

Deutschland und Polen, Hamburg, 2011, S. 342.
486 ix. C. Roxin, Strafrecht, Allgemeiner Teil, Band 1, München, 2006, S. 92-93.
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arsebobs saerTod, an rodesac pasuxismgeblobis zoma
disproporciaSia Cadenili qmedebis simZimesTan, arRvevs piris
Tavisuflebis uflebas.487

germanul sisxlis samarTlis literaturaSi miuTiTeben,
rom brals, rogorc sisxlis samarTlis centralur cnebas,
SeiZleba sami maxasiaTebeli hqondes: 1) bralis idea; 2) sasjelis
damafuZnebeli brali; 3) sasjelis Sefardebis brali. sasjelis
Sefardebis bralisaTvis arsebiTia misi zrdaunarianoba: ,,mkacri
sasjelis winapirobaa mZime brali, xolo mcire sasjelis –
msubuqi brali.~488

damsaxurebuli sasjelis dakisreba efuZneba
,,damsaxurebuli sasjelis Teorias~ (,,Just deserts~), romlis
Tanaxmadac damnaSaves unda daekisros is sasjeli, rac man
daimsaxura, cxadia, Cadenili danaSaulis simZimis
gaTvaliswinebiT.489

im dros, roca reabilitaciis kraxis pirobebSi aSkara gaxda
msgavsi danaSaulisaTvis gansazRvruli sasjelis dawesebis
aucilebloba, endriu fon pirSma, riCard singerma da sxva
mecnierebma win wamoswies sazRauris idea. maTi modelis
saxelwodebaa damsaxurebuli sasjeli. damsaxurebuli sasjelis
koncefcias safuZvlad udevs danaSaulis simZime da
borotmoqmedis bralis simZime.490

sisxlissamarTlebriv literaturaSi miTiTebulia, rom
sasjelis Sefardebisas mniSvnelovania qmedebis simZimisa da
damnaSavis pirovnebis Sefaseba.491

savsebiT sworad msjelobs profesori mzia lekveiSvili
sasjelis daniSvnis sakiTxebze. igi miuTiTebs, rom sasjelis
zoma, pirvel rigSi, unda Seesabamebodes Cadenil qmedebas da
swored am azriT qmedeba warmoadgens mTavar (Tumca ara
erTaderT) safuZvels sasjelis saxisa da zomis gansazRvrisas. es
daskvna, logikuri dasabuTebis garda, Seesabameba sasjelis
samarTlianobas, sazogadoebriv samarTalSegnebas, romlis
nawilic mosamarTlis marTlSegnebaa.492

moZRvreba qmedebis proporciulobis Sesaxeb dgas ara
damnaSavis pirovnebis, aramed qmedebis simZimis mTavar punqtSi.
bralis Sefasebas damnaSavis mimarT sasjelis daniSvnisas
gadamwyveti mniSvneloba eniWeba.493

saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24
oqtombris gadawyvetilebiT cnobil iqna arakonstituciurad

487 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris
#1/4/592 gadawyvetileba, 104-e punqti.

488 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 166-167.
489 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi

RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 50.
490 ix. kriminologia da samarTaldamcavi sistema amerikis SeerTebul StatebSi

da saqarTveloSi, avtorTa koleqtivi, gv. 122.
491 ix. H. Tröndle, T. Fischer, Strafgesetzbuch und Nebengesetze, München, 1999,  S. 295.
492 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi

RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 52.
493 ix. B. Meier, Strafrechtliche Sanktionen, zweite Auflage, Springer, 2006, S. 152.
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saqarTvelos konstituciis me-17 muxlis me-2 punqtTan mimarTebiT
saqarTvelos sisxlis samarTlis kodeqsis 260-e muxlis me-2
nawilis (2014 wlis 1 maisidan 2015 wlis 31 ivlisamde moqmedi
redaqcia) sityvebis „isjeba Tavisuflebis aRkveTiT vadiT
Svididan ToTxmet wlamde“ is normatiuli Sinaarsi, romelic
iTvaliswinebs sisxlissamarTlebrivi sasjelis saxiT
Tavisuflebis aRkveTis gamoyenebis SesaZleblobas „narkotikuli
saSualebebis, fsiqotropuli nivTierebebis, prekursorebisa da
narkologiuri daxmarebis Sesaxeb“ saqarTvelos kanonis danarTi
#2-is 92-e horizontalur grafaSi gansazRvruli, mosarCelis mier
sadavod gamxdari odenobiT (70 gramamde), narkotikuli saSualeba
- gamomSrali marixuanis, piradi moxmarebis miznebisTvis SeZenis
da Senaxvis gamo.

zemoaRniSnuli gadawyvetilebis miRebis Semdeg saqarTvelos
uzenaesi sasamarTlos mier 2016 wlis 24 marts ganxiluli iqna
sisxlis samarTlis saqme msjavrdebulebis – s. d-s, r. g-s da
r. o-s mimarT, romlebic pirveli da saapelacio instanciis
sasamarTloebis mier damnaSaved iqnen cnobili imaSi, rom maT
ukanonod SeiZines da Seinaxes narkotikuli saSualeba -
„gamomSrali marixuana“, risTvisac ganesazRvraT Sesabamisi
sasjelebi (ssk-is 260-e muxlis pirveli nawiliT – 5-5 wliT
Tavisuflebis aRkveTa).

saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2016 wlis 24 martis ganaCeniT msjavrdebulebi –
s. d, r. g da r. o cnobili iqnen damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 260-e muxlis pirveli nawiliT sasjelis
dauniSnavad.494 sakasacio instanciis sasamarTlom aseTi
gadawyvetileba miiRo saqarTvelos sakonstitucio sasamarTlos
zemoaRniSnul gadawyvetilebaze dayrdnobiT. saqarTvelos
uzenaesma sasamarTlom ganaCenSi miuTiTa Semdegi: ,,mocemul
SemTxvevaSi msjavrdebulTa mimarT gamoyenebuli ver iqneba
sasjelis sxva romelime saxe, rac gaTvaliswinebulia
saqarTvelos ssk-is me-40 muxliT, radgan saqarTvelos ssk-is 260-e
muxlis pirveli nawilis sanqcia sasjelis saxed da zomad adgens
mxolod Tavisuflebis aRkveTas da arc erT sxva alternatiul
sasjels ar iTvaliswinebs.~ mimaCnia, rom amgvari msjeloba ar
aris swori, vinaidan ssk-is 260-e muxlis pirveli nawilis
dekriminalizacia ar momxdara. saqarTvelos sakonstitucio
sasamarTlom arakonstituciurad miiCnia zemoaRniSnuli
qmedebisaTvis Tavisuflebis aRkveTis dakisreba da ara zogadad
sasjelis gamoyeneba. viziareb mosamarTle nino gvenetaZis
mosazrebas, romelic miuTiTebs: ,,Tu sisxlissamarTlebrivi
sasjeli ar arsebobs qmedebisaTvis, aseTi qmedebis danaSaulad
miCneva yovelgvar samarTlebriv logikas aris moklebuli.~495

494 ix. saqarTvelos uzenaesi sasamarTlos 2016 wlis 24 martis ganaCeni,
saqme #392ap-15.

495 ix. mosamarTle nino gvenetaZis gansxvavebuli azri saqarTvelos uzenaesi
sasamarTlos sisxlis samarTlis saqmeTa palatis 2016 wlis 24 martis
ganaCenze  msjavrdebulebis s. d-s, r. g-sa da r. o-s mimarT.
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zemoaRniSnulidan gamomdinare, mimaCnia, rom saqarTvelos
uzenaesi sasamarTlos 2016 wlis 24 martis ganaCeni ar aris
samarTliani, vinaidan ar aris gaTvaliswinebuli Cadenili
danaSaulis simZime, rac samarTliani ganaCenis erT-erTi
kriteriumia. vinaidan ar momxdara ssk-is 260-e muxlis
dekriminalizacia, saqarTvelos uzenaes sasamarTlos ganaCeni
unda gamoetana ara sasjelis dauniSnavad, aramed unda emsjela
Tavisuflebis aRkveTaze ufro msubuqi sasjelis gamoyenebaze.
sabolood SeiZleba iTqvas, rom Tuki sasamarTlo saqarTvelos
sisxlis samarTlis kodeqsis 260-e muxlis pirveli nawiliT
gaTvaliswinebuli danaSaulisTvis (70 gramamde narkotikuli
saSualeba - gamomSrali marixuanis, piradi moxmarebis
miznebisTvis SeZena da Senaxva) ar gamoiyenebs sasjelis arcerT
saxes, sasjeli samarTliani ar iqneba da sasjelis mizani –
samarTlianobis aRdgenac ver ganxorcieldeba.

rogorc vxedavT, samarTlianobis aRdgena miiRweva
samarTliani sasjelis daniSvniT. mimaCnia, rom samarTlianobis
aRdgena gaigivebuli ar unda iqnes samagieros mizRvasTan. Tu
sasjeli samagieros mizRvis elementebs Seicavs, maSin sasjelis
miznebi ganuxorcielebeli darCeba. amitom, imisaTvis, rom
realurad ganxorcieldes sasjelis miznebi, sasamarTlos mier
sasjelis daniSvna unda moxdes samarTlianobis, sasjelis
individualizaciis, humanizmis principebisa da kanonmdeblobis
moTxovnaTa sruli dacviT.

sasamarTlo praqtikis Seswavla cxadyofs, rom
mosamarTleebi zogjer Secdomebs uSveben sasjelis daniSvnis
dros. ase magaliTad:

yvarlis raionuli sasamarTlos 2006 wlis 7 noembris
ganaCeniT d. a cnobili iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 150-e muxlis me-2 nawiliT, 177-e muxlis me-2
nawilis ,,a~ qvepunqtiT da danaSaulTa erTobliobiT sabolood
sasjelis saxed da zomad ganesazRvra Tavisuflebis aRkveTa 4
wlis vadiT. d. a-s sasjelis moxda daewyo 2006 wlis 27
ivlisidan.496

d. a eWvmitanilis saxiT dakavebuli iqna 2006 wlis 11
aprils.

yvarlis raionuli sasamarTlos 2006 wlis 13 aprilis
brZanebiT d. a-s aRkveTis RonisZiebis saxiT Seefarda girao 2 000
laris odenobiT, xolo giraos Tanxis sruli moculobiT
Setanamde braldebuli d. a darCa patimrobaSi.

yvarlis raionuli sasamarTlos 2006 wlis 19 aprilis
brZanebiT yadaRa daedo n. a-is sakuTrebaSi arsebul miwis
nakveTs. braldebuli d. a imave dRes gaTavisuflda winaswari
patimrobidan.

d. a eWvmitanilis saxiT dakavebidan 2006 wlis 11 aprilidan
gaTavisuflebamde 2006 wlis 19 aprilamde – 8 dRe imyofeboda
patimrobaSi. sasamarTlos d. a-is mimarT daniSnuli sasjelis

496 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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vadaSi ar aqvs CaTvlili msjavrdebulis patimrobaSi yofnis dro
- 8 dRe.

saqarTvelos sisxlis samarTlis kodeqsis 62-e muxlis me-3
nawilis Tanaxmad, sasamarTlo ganxilvamde patimrobaSi yofnis
dros CaiTvleba sasjelis vadaSi. analogiur miTiTebas iZleva
saqarTvelos sisxlis samarTlis saproceso kanonmdebloba.

Sesabamisad, sasamarTlo valdebuli iyo patimrobaSi yofnis
dro CaeTvala sasjelis vadaSi. aRniSnulma ki gamoiwvia is, rom
msjavrdebulma sasjeli moixada zedmetad (8 dRe).

senakis raionuli sasamarTlos 2006 wlis 9 noembris
ganaCeniT d. w cnobili iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 273-e muxliT da sasjelis saxed da zomad
ganesazRvra jarima 2000 laris odenobiT.497

d. w. eWvmitanilis saxiT dakavebuli iqna 2006 wlis
23 seqtembers 18 saaTsa da 40 wuTze, xolo 2006 wlis 25
seqtembers d. w-s aRkveTis RonisZiebis saxiT Seefarda girao 2000
laris odenobiT da gaTavisuflda dakavebidan.

d. w 2006 wlis 23 seqtembers 18 saaTsa da 40 wuTidan 2006
wlis 25 seqtembramde – 2 dRe imyofeboda patimrobaSi.

gansaxilvel SemTxvevaSi, sasamarTlom msjavrdebuls
ZiriTadi sasjelis saxiT dauniSna jarima, xolo mosamarTlem
msjavrdebulis patimrobaSi yofnis vadis gaTvaliswinebiT ar
imsjela misTvis daniSnuli sasjelis Semsubuqebasa an/da misgan
srulad gaTavisuflebis sakiTxze, romelze msjeloba da
miTiTebac saqarTvelos sisxlis samarTlis kodeqsis 62-e muxlis
me-5 nawilis imperatiuli moTxovnaa.

saqarTvelos sisxlis samarTlis kodeqsis 62-e muxlis me-5
nawilis Tanaxmad, Tu pirs, romelic sasamarTlo ganxilvamde
patimrobaSi iyo, ZiriTad sasjelad daeniSna jarima anda
Tanamdebobis dakavebis an saqmianobis uflebis CamorTmeva,
sasamarTlo patimrobaSi yofnis vadis gaTvaliswinebiT
Seumsubuqebs mas daniSnul sasjels an mTlianad gaaTavisuflebs
misi moxdisagan.

aRniSnuli norma imperatiuli xasiaTisaa da am sakiTxis
ganxilva mosamarTlis valdebulebas warmoadgens da ara
diskreciul uflebamosilebas. mosamarTlis gadasawyvetia
mxolod is sakiTxi, Tu ra zomiT Tu odenobiT unda Semcirdes
daniSnuli sasjeli, an imdenad xangrZlivi xom ar iyo patimroba,
rom piri srulad gaTavisufldes daniSnuli sasjelis (am
SemTxvevaSi - jarimis) moxdisagan.

saqmis masalebis mixedviT msjavrdebuli d. w patimrobaSi
imyofeboda 2 dRis ganmavlobaSi, xolo  ganaCeniT msjavrdebuls
ZiriTadi sasjelis saxiT daeniSna jarima. sasamarTlo
valdebuli iyo msjavrdebulis patimrobis (dakavebis) vadis
gaTvaliswinebiT emsjela misTvis jarimis Semsubuqebis, an misi
moxdisagan (gadaxdisagan) srulad gaTavisuflebis sakiTxze, rac
mas ar ganuxorcielebia.

497 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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sasamarTlo praqtikaSi gvxvdeba ara mxolod iseTi
SemTxvevebi, rodesac msjavrdebulis uflebebs adgebaT ziani,
aramed kanonis darRvevis Sedegad msjavrdebulTa sasargeblodac
xdeba gadawyvetilebis miReba.

TeTriwyaros raionuli sasamarTlos 2006 wlis 23 ivnisis
ganaCeniT b. m cnobili iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 120-e muxliT gaTvaliswinebuli danaSaulis
CadenaSi da sasjelis saxed da zomad ganesazRvra 3 Tvisa da 12
dRiT Tavisuflebis aRkveTa. sasjelis moxdis vadis aTvla
daewyo dakavebis momentidan – 2006 wlis 11 martidan. patimrobaSi
yofnis vada CaeTvala sasjelis vadaSi da gaTavisuflda sxdomis
darbazidan.498

b. m dakavebuli iqna 2006 wlis 11 aprils 6 saaTsa da 00
wuTze, xolo 2006 wlis 23 ivniss gaTavisuflda patimrobidan.

b. m dakavebidan 2006 wlis 11 aprils 6 saaTsa da 00 wuTidan
gaTavisuflebamde 2006 wlis 23 ivnisamde – 2 Tve da 12 dRe
imyofeboda patimrobaSi.

TeTriwyaros raionul sasamarTlos b. m-is mimarT
daniSnuli sasjelis moxdis vadis aTvla arasworad aqvs
dawyebuli 2006 wlis 11 martidan, vinaidan rogorc saqmis
masalebiT dgindeba igi dakavebuli iqna 2006 wlis 11 aprils.
sasamarTlos 2006 wlis 23 ivniss ar unda gaeTavisuflebina
patimrobidan b. m, vinaidan mas sasjelis saxed da zomad
ganesazRvra Tavisuflebis aRkveTa 3 Tvisa da 12 dRis vadiT,
xolo ganaCenis dadgenis dros – 2006 wlis 23 ivniss b. m-s
moxdili hqonda 2 Tve da 12 dRe. Sesabamisad, msjavrdebuli b. m
ganaCenis gamotanidan patimrobaSi unda darCeniliyo kidev 1 Tve.
rac sasamarTlos ar ganuxorcielebia.

yovelive zemoaRniSnulidan gamomdinare, imisaTvis, rom
sasjeli iyos samarTliani, sasamarTlom igi unda daniSnos
kanonmdeblobis moTxovnaTa sruli dacviT.

2.1.1. samarTlianobis aRdgena daumTavrebeli
danaSaulisaTvis sasjelis daniSvnisas

daumTavrebeli danaSaulis cnebis qveS igulisxmeba
danaSaulis momzadeba da mcdeloba. aRniSnul sakiTxze
yuradRebas ar gavamaxvilebT, vinaidan daumTavrebeli danaSauli
gvainteresebs mxolod sasjelis daniSvnasTan kavSirSi.

saqarTvelos sisxlis samarTlis kodeqsis 56-e muxlis
pirveli nawilis Tanaxmad, daumTavrebeli danaSaulisaTvis

498 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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sasjelis daniSvnis dros mxedvelobaSi miiReba garemoebani,
romelTa gamoc danaSauli bolomde ar iqna miyvanili.

2007 wlis 18 ianvramde moqmedi sisxlis samarTlis kodeqsis
56-e muxlis me-2 nawilis Tanaxmad, danaSaulis momzadebisaTvis
sasjelis vada an zoma ar unda aRematebodes damTavrebuli
danaSaulisaTvis am kodeqsis kerZo nawilis Sesabamisi muxliT an
muxlis nawiliT gaTvaliswinebuli yvelaze mkacri saxis
sasjelis maqsimaluri vadis an zomis naxevars. amave muxlis me-3
nawilis Sesabamisad, danaSaulis mcdelobisaTvis sasjelis vada
an zoma ar unda aRematebodes damTavrebuli danaSaulisaTvis am
kodeqsis kerZo nawilis Sesabamisi muxliT an muxlis nawiliT
gaTvaliswinebuli yvelaze mkacri saxis sasjelis maqsimaluri
vadis an zomis sam meoTxeds.

dRes moqmedi sisxlis samarTlis kanonmdebloba amgvar
Canawers aRar iTvaliswinebs da mxolod zogadi formulirebiT
Semofargleba. saqarTvelos sisxlis samarTlis kodeqsis 56-e
muxlis pirveli nawili sasjelis daniSvnisas mxedvelobaSi iRebs
im garemoebebs, romelTa gamoc danaSauli bolomde ar iqna
miyvanili. xolo konkretuli sasjelis zomaze arafers uTiTebs.
amdenad, kanonmdebelma daumTavrebeli danaSaulisaTvis sasjelis
daniSvna mTlianad sasamarTlos miando. ra Tqma unda kanoniT
dadgenil farglebSi.

sisxlis samarTlis kodeqsis 56-e muxlis pirveli nawili
mosamarTles avaldebulebs daumTavrebeli danaSaulisaTvis
sasjelis daniSvnisas mxedvelobaSi miiRos yvela garemoeba, ramac
danaSaulis bolomde miuyvanloba ganapiroba. aseTi garemoebani
praqtikaSi sakmaod mravalferovania, romlebic ganpirobebulia,
erTi mxriv, damnaSavisgan damoukideblad arsebul pirobebze,
xolo meore mxriv, TviT damnaSavis pirovnul Tvisebebsa da mis
mier danaSaulis Casadenad SerCeul saSualebaze, xerxsa Tu
viTarebaze.499

rusul sisxlis samarTlis literaturaSi miTiTebulia,
rom sasamarTlom qmedebis kvalifikaciisas aucileblad unda
gamoarkvios, miyvanil iqna Tu ara danaSauli bolomde. im
SemTxvevaSi Tu  danaSauli Sewyda momzadebis an mcdelobis
stadiaze, sasamarTlom sasjelis daniSvnisas, unda
gaiTvaliswinos danaSaulebrivi ganzraxvis ganxorcielebis
xarisxi da mizezebi, ris gamoc danaSauli bolomde ver iqna
miyvanili.500

Tanamedrove franguli sisxlis samarTlis mecnierebis
TvalsaCino warmomadgeneli Jan pradeli wers: ,,mcdelobis Camdeni
isjeba Tu ara imave sasjeliT, romliTac sjian damTavrebuli
danaSaulis Semsrulebels? liberaluri doqtrina kiTxvas
uaryofiTad pasuxobs, xotbas asxams sasjelis Semsubuqebas, xolo

499 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 378.

500 ix. Г.А.  Кригер, наказание и его применение,  Москва, 1962,  с. 28.



152

avtoritaruli doqtrina an socialuri dacvis momxreebi xazs
usvamen damnaSavis saSiSroebas.~501

espaneTis sisxlis samarTlis kodeqsis 52-e muxli
avaldebulebs mosamarTles mcdelobis  Semsrulebeli erTi-ori
xarisxiT ufro msubuqi sasjeliT daisajos, vidre damTavrebuli
danaSaulisa. es sistema gaziarebulia espanuri samarTliT
nasazrdoeb laTinur-amerikul kodeqsebSi. safrangeTi im
mcirericxovan qveyanaTa Sorisaa, romlebic mcdelobis
Semsrulebels uTanabreben damTavrebuli danaSaulis Camdens.502

calkeul SemTxvevebSi mcdelobis stadiaze pirma SeiZleba
Caidinos iseTi sazogadoebrivi saSiSroebis qmedoba da
gamoavlinos iseTi mZime brali, rom misi moqmedeba am
danaSaulisaTvis gaTvaliswinebul maqsimalur sasjels
imsaxurebdes.503

mimaCnia, rom danaSaulis momzadebisa da mcdelobis dros
sasjelis daniSvnisas naklebad mkacri saxisa da zomis sasjeli
unda iqnas SerCeuli, damTavrebul danaSaulTan SedarebiT.

rac ufro Sorsaa Cadenili qmedeba samarTliT daculi
sikeTis dazianebisagan, ufro naklebad saSiSia igi, rac
aucileblad unda miviRoT mxedvelobaSi sasjelis daniSvnisas.504

EaRniSnuli gansakuTrebiT exeba danaSaulis momzadebis
SemTxvevebs, rodesac qmedeba Sorsaa damTavrebul danaSaulTan.

im SemTxvevaSi, Tu danaSaulis momzadebisa da mcdelobis
dros sasamarTlo daniSnavs iseTive saxis sasjels, rogorsac
damTavrebuli danaSaulisaTvis, amiT dairRveva samarTlianobis
principi. aseT SemTxvevaSi daniSnuli sasjeli ar iqneba
samarTliani da samarTlianobis aRdgenac, rogorc sasjelis
erT-erTi mizani ver ganxorcieldeba. xolo Tu pirs aqvs gancda,
rom mas araadekvaturi, metismetad mkacri sasjeli daeniSna,
gaZneldeba misi resocializacia. miTumetes, Tu sasamarTlo
daniSnavs kanoniT gaTvaliswinebul maqsimalur sasjels. am mxriv
sainteresoa erT-erTi saqme sasamarTlo praqtikidan.

mcxeTis raionuli sasamarTlos 2008 wlis 17 aprilis
ganaCeniT z. b. cnobili iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 19, 137-e muxlis pirveli nawiliT da
sasjelis saxed da zomad ganesazRvra 6 wliT Tavisuflebis
aRkveTa.

Tbilisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis 2008 wlis 18 ivnisis ganaCeniT saapelacio
saCivari ar dakmayofilda da gasaCivrebuli ganaCeni darCa
ucvlelad.

501 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis
Targmani frangulidan), 1999, gv. 185-186.

502 iqve, gv. 186.
503 ix. saqarTvelos ssr sisxlis samarTlis kodeqsis komentarebi, avtorTa

koleqtivi, red. T. wereTeli, g. tyeSeliaZe, Tbilisi, 1976, gv. 123.
504 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,

red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 380.
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saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2009 wlis 9 ianvris ganCinebiT Tbilisis
saapelacio sasamarTlos sisxlis samarTlis saqmeTa palatis 2008
wlis 18 ivnisis ganaCeni Seicvala msjavrdebulis sasikeTod:
z. b-s sisxlis samarTlis kodeqsis 19,137-e muxlis pirveli
nawiliT daniSnuli sasjeli - 6 wliT Tavisuflebis aRkveTa
Seumcirda 1 wliT da sabolood ganesazRvra 5 wliT
Tavisuflebis aRkveTa.505

saqmis masalebiT irkveva, rom pirveli da saapelacio
instanciis sasamarTloebis mier z. b-s msjavri daedo 19,137-e
muxlis pirveli nawiliT (gaupatiurebis mcdeloba) da sasjelis
saxed da zomad ganesazRvra 6 wliT Tavisuflebis aRkveTa. 2008
wels moqmedi sisxlis samarTlis kodeqsis 137-e muxlis pirveli
nawili sasjelis saxed da zomad iTvaliswinebda Tavisuflebis
aRkveTas oTxidan eqvs wlamde. amdenad, pirveli da saapelacio
instanciis sasamarTloebma z. b-s sasjelis saxed da zomad
ganusazRvres kanoniT dadgenili maqsimaluri sasjeli.
sasamarTloebma mxedvelobaSi ar miiRes is garemoeba, rom saxeze
iyo daumTavrebeli danaSauli (gaupatiurebis mcdeloba).
miTumetes, rom z. b-s pasuxismgeblobis damamZimebeli garemoeba ar
gaaCnda. igi xasiaTdeboda dadebiTad da hyavda avadmyofi mama.
mimaCnia, rom daumTavrebeli danaSaulisaTvis maqsimaluri
sasjelis daniSvna ar emsaxureba sasjelis miznebs. vfiqrob, rom
zemoaRniSnuli sasjeli samarTlianad ar unda CaiTvalos. Tumca
unda aRiniSnos, rom swored am motiviT z. b-s Seumsubuqa sasjeli
saqarTvelos uzenaesma sasamarTlom. sakasacio instanciis
sasamarTlom miiCnia, rom kanoniT gaTvaliswinebuli sasjelis
zomis maqsimumis daniSvna iyo aSkarad usamarTlo da daniSnuli
sasjeli – metismetad mkacri. Sesabamisad, z. b-s pirveli da
saapelacio instanciis sasamarTlos mier daniSnuli sasjeli
Seumsubuqa.

asistent-profesori l. xaranauli miuTiTebs, rom
umarTlobis xarisxis gaTvaliswinebiT, aucilebelia
daumTavrebeli danaSaulis diferenciacia Sedegebis mixedviT.
magaliTad, mkvlelobis mcdelobis dros, SesaZlebelia,
damnaSavem janmrTelobis dazianeba miayenos dazaralebuls.
SeiZleba iTqvas, rom umarTlobis xarisxi aq ufro maRalia, vidre
maSin, rodesac damnaSave aseT Sedegebs ar gamoiwvevs, magaliTad
tyvias aacilebs dazaralebuls. maSasadame gamodis, rom
mcdelobis SemTxvevaSi umarTlobis xarisxis gaTvaliswinebiT,
aucilebelia sasjelis diferenciacia (,,diferenciaciis
principi~).506

saqarTvelos sisxlis samarTlis kodeqsis 56-e muxlis me-4
nawilis Tanaxmad, uvado Tavisuflebis aRkveTa ar SeiZleba
dainiSnos danaSaulis momzadebisaTvis an mcdelobisTvis.

505 ix. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis
2009 wlis 9 ianvris ganCineba (#1049 ap).

506 ix. l. xaranauli, daumTavrebeli danaSaulis dasjadoba qarTuli da
germanuli sisxlis samarTlis mixedviT, Tbilisi, 2014, gv. 190.
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gaumarTlebeli iqneboda, Tu danaSaulis momzadebis an
mcdelobisTvis pirs davsjidiT uvado Tavisuflebis aRkveTiT. ar
SeiZleba damTavrebuli da daumTavrebeli danaSaulis Camdeni
pirebi erTnairad daisajon. yovelTvis unda arsebobdes
gansxvaveba damTavrebuli da daumTavrebeli danaSaulis Camdeni
pirebis mimarT daniSnul sasjelebs Soris.

kanonmdebeli adgens, rom danaSaulis momzadebisaTvis an
mcdelobisaTvis ar SeiZleba dainiSnos uvado Tavisuflebis
aRkveTa, rac sasjelis samarTlianobisa da Tanazomierebis
principebis praqtikuli realizebaa.507

Dda bolos, mimaCnia, rom mosamarTles ufleba unda hqondes
daumTavrebeli danaSaulisaTvis daniSnos kanoniT
gaTvaliswinebul minimalur zRvarze naklebi sasjeli. dRes
moqmedi kanonmdeblobiT mosamarTles aRniSnulis
uflebamosileba ar gaaCnia. magaliTad mkvlelobis
mcdelobisTvis (19,108-e muxli – iTvaliswinebs Tavisuflebis
aRkveTas Svididan TxuTmet wlamde) mosamarTles ufleba ara aqvs
daniSnos Tavisuflebis aRkveTa 7 welze naklebi vadiT
(gamonaklisi SemTxvevebis garda).

2.1.2. samarTlianobis aRdgena danaSaulSi
TanamonawileobisaTvis da danaSaulis

amsruleblobisaTvis sasjelis daniSvnisas

danaSaulSi TanamonawileobisaTvis da danaSaulis
amsruleblobisaTvis sasjelis daniSvnis wesi gaTvaliswinebulia
saqarTvelos sisxlis samarTlis kodeqsis 57-e muxliT.

saqarTvelos sisxlis samarTlis kodeqsis 57-e muxlis
pirveli nawilis Tanaxmad, danaSaulSi TanamonawileobisaTvis da
danaSaulis amsruleblobisaTvis sasjelis daniSvnis dros
mxedvelobaSi miiReba piris faqtobrivi monawileobis xasiaTi da
xarisxi, am monawileobis mniSvneloba danaSaulis miznis
misaRwevad, misi gavlena gamowveuli an SesaZlebeli zianis
xasiaTsa da xarisxze. xolo, amave muxlis me-2 nawilis
Sesabamisad, Semamsubuqebeli an damamZimebeli garemoeba, romelic
erTerTi Tanamonawilis an amsruleblis pirovnebas Seexeba,
mxedvelobaSi miiReba mxolod am TanamonawilisaTvis an
amsruleblisaTvis sasjelis daniSvnis dros.

sisxlis samarTlis literaturaSi miTiTebulia, rom
danaSaulSi Tanamonawileobis dros sasjelis gansazRvris
safuZveli aris individualuri midgoma. ramdenime piris
monawileoba erTi danaSaulis CadenaSi ar gamoricxavs ara marto
sxvadaxva kvalifikacias, aramed sxvadaxva saxisa da zomis
sasjelsac ki. sasjelis daniSvna danaSaulSi Tanamonawileobisas

507 ix. sisxlis samarTlis kodeqsis komentarebi (zogadi nawili), Jurnali -
advokati meoxi, #1-2 (43-44), red. m. turava, gv. 54.



155

da amsruleblobisas efuZneba pasuxismgeblobis
individualizaciis princips da SesaZlebels xdis, erTi
danaSaulisaTvis yovel Tanamonawiles daeniSnos, rogorc
erTnairi, aseve sxvadasxva sasjeli, rac yovelTvis unda
emyarebodes individualur midgomas.508

Tanamonawileobisas unda ganxorcieldes sasjelis
individualizacia. araindividualizebul sasjels ar SeuZlia
warmatebiT ganaxorcielos Tavisi funqciuri daniSnuleba. Tu
sasjeli ar aris individualizebuli, is usamarTloa.509

sasamarTlo praqtika gviCvenebs, rom SedarebiT mkacrad
isjeba amsrulebeli da organizatori. wamqezebeli da damxmaris
roli, rogorc wesi, ganisazRvreba naklebad saSiSad, ramdenadac
isini ar iReben uSualo monawileobas TviT danaSaulSi. amdenad,
maT SeiZleba daeniSnoT ufro msubuqi sasjeli organizatorTan
da amsrulebelTan SedarebiT.510 Tumca es ise ar unda gavigoT,
rom yvela SemTxvevaSi aRniSnuli unda gaviTvaliswinoT.
magaliTad, SesaZlebelia iseTi SemTxveva, rodesac amsruleblis
mxares aris Semamsubuqebeli garemoebebi, xolo damxmaris mxares
ki piriqiT – damamZimebeli garemoebebi. am SemTxvevaSi,
SesaZlebelia daniSnuli sasjelebi gavaTanabroT, an saqmis
garemoebebis safuZvelze, Tanamonawile (damxmare) SedarebiT
mkacrad daisajos, vidre amsrulebeli. magaliTad, damxmares
SeiZleba Seeracxos qurdobaSi daxmareba - araerTgzis (ssk-is 25,
177-e muxlis me-3 nawilis ,,b“ qvepunqti), romelic adre
nasamarTlevi iyo sakuTrebis winaaRmdeg mimarTuli
danaSaulisaTvis, xolo amsrulebeli ki daisajos damamZimebeli
garemoebebis gareSe Cadenili qurdobisaTvis (ssk-is 177-e muxlis
pirveli nawili).

saqarTvelos sisxlis samarTlis kodeqsis 25-e muxlis me-5
nawilis Tanaxmad, personaluri niSani, romelic bralisTvis anda
erTerTi amsruleblis an Tanamonawilis pirovnebisaTvis aris
damaxasiaTebeli, Seeracxeba im amsrulebels an Tanamonawiles,
romelsac igi axasiaTebs. amdenad, kanonmdebelma mkafiod gviTxra,
rom personaluri niSani, rogoricaa magaliTad, angareba,
nasamarTloba da a.S, romelic amsrulebels an Tanamonawiles
axasiaTebs, Seeracxeba imas, visac igi axasiaTebs. zemoaRniSnul
magaliTSi damxmare warsulSi nasamarTlevi iyo sakuTrebis
winaaRmdeg mimarTul danaSaulSi, xolo amsrulebeli ara.
amdenad, nasamarTloba personaluri niSania da unda Seeracxos
imas, visac igi axasiaTebs  (am SemTxvevaSi damxmares). ssk-is 25-e
muxlis me-5 nawilis Sesabamisad, zemoaRniSnul magaliTis
Tanaxmad, damxmaris qmedeba unda Sefasdes, rogorc qurdobaSi
daxmareba - araerTgzis (ssk-is 25, 177-e muxlis me-3 nawilis ,,b“

508 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 381-382.

509 ix. a. maxaraZe, sasjelis daniSvnis sakiTxisaTvis TanamonawileobiT Cadenil
danaSaulSi, marTlmsajuleba da kanoni, #1, 2011, gv. 111.

510 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 382.
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qvepunqti), xolo amsrulebeli ki - damamZimebeli garemoebebis
gareSe Cadenili qurdobisaTvis (ssk-is 177-e muxlis pirveli
nawili). Tanamonawileobis dasjadobis safuZvelia erTiani
umarTlobis Cadena. mTavaria amsrulebels da Tanamonawiles
Cadenili hqondeT erTiani sisxlissamarTlebrivi umarTloba (mag.
qurdoba, mkvleloba da a.S), rac ar gamoricxavs maTi qmedebebis
sxvadasxva damamZimebeli garemoebebiT kvalifikacias. ar aris
aucilebeli amsrulebeli isjebodes im damamZimebeli
garemoebisaTvis, risTvisac isjeba damxmare. magaliTad, deda
mSobiarobisas klavs axalSobils, xolo bebia qali exmareba
dedas bavSvis mkvlelobaSi. deda unda daisajos sisxlis
samarTlis kodeqsis 112-e muxliT (dedis mier axalSobilis
ganzrax mkvleloba), xolo bebia qali - damnaSavisaTvis
winaswari SecnobiT umweo mdgomareobaSi myofi piris
mkvlelobaSi daxmarebisTvis (ssk-is 25, 109-e muxlis me-2 nawilis
,,b~ qvepunqti). xolo im SemTxvevaSi, rodesac amsrulebelsa da
damxamres aqvT mxolod Semamsubuqebeli garemoebebi, isini
gansxvavebulad unda daisajon. winaaRmdeg SemTxvevaSi sasjeli
samarTliani ver iqneba. usamarTlo sasjelis daniSvnis
SemTxvevaSi ki sasjelis miznebi ver ganxorcieldeba. amasTan,
SesaZlebelia Tanaamsruleblobis dros, erTi piris mimarT
arsebobdes Semamsubuqebeli garemoebebi, xolo meoris mimarT –
damamZimebeli garemoebebi. am dros sasjeli gansxvavebulad unda
dainiSnos. winaaRmdeg SemTxvevaSi, daniSnuli sasjeli ver iqneba
samarTliani.

danaSaulSi TanamonawileobisaTvis sasjelis daniSvnasTan
dakavSirebiT sainteresoa erT-erTi saqme sasamarTlo praqtikidan.

Cxorowyus raionuli sasamarTlos 2009 wlis 27 Tebervlis
ganaCeniT b. n. cnobili iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 179-e muxlis meore nawilis „b~ da mesame
nawilis „b~ qvepunqtebiT da sasjelis saxed da zomad ganesazRvra
10 wliT Tavisuflebis aRkveTa.

quTaisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis 2009 wlis 20 agvistos ganaCeni b. n-s mimarT darCa
ucvleli.

saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2010 wlis 7 aprilis ganCinebiT quTaisis
saapelacio sasamarTlos sisxlis samarTlis saqmeTa palatis 2009
wlis 20 agvistos ganaCenSi Sevida cvlileba: msjavrdebul b. n-s
mier Cadenili danaSaulebrivi qmedeba, dakvalificirebuli
saqarTvelos sisxlis samarTlis kodeqsis 179-e muxlis meore
nawilis „b~ da mesame nawilis „b~ qvepunqtebiT
gadakvalificirdaA amave kodeqsis 24-e muxlis me-3 nawilsa da
177-e muxlis mesame nawilis ,,a~, ,,g~ qvepunqtebze da sasjelis
saxed da zomad ganesazRvra 6 wliT Tavisuflebis aRkveTa.511

511 ix. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis
2010 wlis 7 aprilis ganCineba (#789-ap-09).
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saqmis masalebiT irkveva, rom m. z, p. q, r. p. da b. n.
winaswar SeTanxmdnen, rom CaedinaT qurdoba. m. z, p. q. da r. p.
Sevidnen binaSi, xolo b. n. datoves gareT, raTa vinmes gamoCenis
SemTxvevaSi gaefrTxilebina isini. amdenad, saqmis masalebiT
dadgenilad iqna miCneuli, rom msjavrdebulebis mxridan adgili
hqonda winaswar SeTanxmebas, CaedinaT qurdoba, magram SemdgomSi
maTi qmedeba ukve gadaizarda yaCaRur TavdasxmaSi. amdenad,
saxezea amsruleblebis - m. z-s, p. q-s, r. p-s mier iseTi
danaSaulis Cadena, romelsac ar moicavda maTi Tanamonawilis -
b. n-s ganzraxva, romelic iyo gareT. misTvis ucnobi iyo, Tu ra
xdeboda misi Tanamonawileebis mxridan binaSi. msjavrdebulebs
hqondaT winaswari SeTanxmeba qurdobis Cadenaze da am ganzraxviT
Sevidnen l. i-s sacxovrebel saxlSi, ra drosac m. z-s, p. q-sa da
r. p-s qmedeba gadaizarda yaCaRur TavdasxmaSi.

Sesabamisad, pirveli da saapelacio instanciis
sasamarTloebis mier b. n-s qmedeba arasworad iqna
dakvalificirebuli yaCaRobiT da Sesabamisad sasjelic
arasworad iqna gansazRvruli. Tumca, unda aRiniSnos, rom
pirveli da saapelacio instanciis sasamarTloebis mier
daSvebuli Secdoma gasworda sakasacio sasamarTlos mier.
uzenaesi sasamarTlos ganCinebiT b. n-s qmedeba sisxlis samarTlis
kodeqsis 179-e muxlis meore nawilis „b~ da mesame nawilis „b~
qvepunqtebidan gadakvalificirdaA amave kodeqsis 24-e muxlis me-3
nawilsa da 177-e muxlis mesame nawilis ,,a~, ,,g~ qvepunqtebze da
sasjelis saxed da zomad ganesazRvra 6 wliT Tavisuflebis
aRkveTa.

amdenad, pirveli da saapelacio instanciis sasamarTloebis
mier daniSnuli sasjeli (10 wliT Tavisuflebis aRkveTa)
samarTlianad ar unda CaiTvalos. xolo usamarTlo sasjeli ver
uzrunvelyofs sasjelis miznebis ganxorcielebas. maSin, rodesac
saqarTvelos uzenaesma sasamarTlom b. n-s sasjelis saxed da
zomad ganusazRvra 6 wliT Tavisuflebis aRkveTa.

aRniSnul ganaCenebSi daSvebulia kidev erTi uzustobac.
kerZod, vinaidan b. n iyo danaSaulSi Tanamonawile (damxmare), misi
qmedeba unda dakvalificirebuliyo sisxlis samarTlis kodeqsis
25-e muxlze miTiTebiT. Tanamonawilis pasuxismgebloba
ganisazRvreba 25-e muxlze miTiTebiT. saqarTvelos sisxlis
samarTlis kodeqsis 25-e muxlis me-3 nawilis Tanaxmad,
organizatoris, wamqezeblisa da damxmaris sisxlissamarTlebrivi
pasuxismgebloba ganisazRvreba am kodeqsis Sesabamisi muxliT, am
muxlze miTiTebiT. Sesabamisad, b. n-s qmedeba unda
dakvalificirebuliyo sisxlis samarTlis kodeqsis 25,177-e muxlis
mesame nawilis ,,a~ da ,,g~ qvepunqtebiT. pirveli da saapelacio
instanciis sasamarTloebs aRniSnulze ar umsjeliaT. xolo, rac
Seexeba saqarTvelos uzenaes sasamarTlos, b. n-s qmedeba
dakvalificirda 24-e muxlis me-3 nawilze miTiTebiT. vfiqrob, 24-e
muxlis me-3 nawilze miTiTeba arasworia, vinaidan sisxlis
samarTlis kodeqsis 25-e muxli pirdapir miuTiTebs, rom
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Tanamonawilis pasuxismgebloba ganisazRvreba sisxlis samarTlis
kodeqsis Sesabamisi muxliT 25-e muxlze miTiTebiT.

2.1.3. samarTlianobis aRdgena danaSaulis recidivis
Ddros sasjelis daniSvnisas

vidre uSualod danaSaulis recidivis dros sasjelis
daniSvnisas samarTlianobis aRdgenaze visaubrebT, manamde unda
ganvmartoT Tu ra aris danaSaulis recidivi da rogor xdeba
sasjelis daniSvna danaSaulis recidivis dros.

danaSaulis recidivis cneba mocemulia saqarTvelos
sisxlis samarTlis kodeqsis me-17 muxlSi. sisxlis samarTlis
kodeqsis me-17 muxlis pirveli nawilis Tanaxmad, danaSaulis
recidivi niSnavs winaT ganzraxi danaSaulisaTvis nasamarTlevi
piris mier ganzraxi danaSaulis Cadenas. imisaTvis, rom saxeze
iyos danaSaulis recidivi, piri nasamarTlevi unda iyos ganzraxi
danaSaulisaTvis (nasamarTloba moxsnili an gaqarwylebuli ar
unda hqondes) da kvlav unda Caidinos ganzraxi danaSauli.
sisxlis samarTlis kodeqsis me-17 muxlis me-5 nawilis Tanaxmad,
danaSaulis recidivis SemTxvevaSi am kodeqsiT gaTvaliswinebuli
safuZvliT da dadgenil farglebSi SeiZleba dainiSnos ufro
mkacri sasjeli. rogorc am sakanonmdeblo formulidan Cans,
danaSaulis recidivis dros sasjeli unda iyos SedarebiT
mkacri.

ismis sakiTxi – valdebulia Tu ara mosamarTle daamZimos
sasjeli recidivis dros? sasjelis individualizaciis principis
gavleniT kanonmdebloba mosamarTles ar zRudavs raime
garemoebiT da srul Tavisuflebas aniWebs sasjelis gansazRvris
dros.512 Tumca unda aRiniSnos, rom dRes moqmedi kanonmdeblobiT,
mosamarTle danaSaulis recidivis dros sasjelis daniSvnisas
SezRudulia. aRniSnulze detalurad qvemoT visaubrebT.

imisaTvis, rom aRdges darRveuli samarTlianoba,
sasamarTlos mier daniSnuli sasjeli unda iyos samarTliani.
samarTliani sasjeli ki gulisxmobs imas, rom daniSnuli
sasjeli unda Seesabamebodes damnaSavis pirovnebas da mis mier
Cadenil danaSaulis simZimes. danaSaulis recidivis dros
sasjelis daniSvnisas gasaTvaliswinebelia msjavrdebulis
pirovneba da mis mier Cadenili danaSaulis simZime. vfiqrob,
danaSaulis recidivis dros sasjelis daniSvnisas, sasamarTlom
ZiriTadi aqcenti msjavrdebulis pirovnul maxasiaTeblebze unda
gadaitanos.

512 ix. sisxlis samarTlis kodeqsis komentarebi (zogadi nawili), Jurnali -
advokati meoxi, #1-2 (43-44), red. m. turava, gv. 29.
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germanul sisxlissamarTlebriv literaturaSi pirovnebis
saSiSroebas ukavSireben danaSaulis simZimes. rac ufro didia
brali, miT ufro saSiSia damnaSave.513

marTalia rac ufro mZime danaSaulia Cadenili, miT ufro
saSiSia pirovneba, magram damnaSavis pirovnebis Seswavla
gansakuTrebul midgomas moiTxovs. pirovnebis saSiSroeba
mxolod Cadenili danaSaulis simZimis mixedviT ar unda
Sefasdes.

sasamarTlom unda gamoarkvios agreTve yvela garemoeba,
ramac adre daniSnuli sasjelis miznis miuRwevloba ganapiroba
da kvlav moxda danaSaulis Cadena, am garemoebebis garkvevas didi
mniSvneloba aqvs, radgan SeuZlia zegavlenis moxdena sasjelis
zomis gansazRvrisas da reJimis dadgenisas.514

danaSaulis recidivis dros sasjelis daniSvnis wess adgens
saqarTvelos sisxlis samarTlis kodeqsis 58-e muxli.
saqarTvelos sisxlis samarTlis kodeqsi 58-e muxlis pirveli
nawilis Tanaxmad, danaSaulis recidivis dros vadiani
Tavisuflebis aRkveTis daniSvnisas mosaxdeli sasjelis vada
sul mcire 1 wliT unda aRematebodes Cadenili danaSaulisaTvis
am kodeqsis Sesabamisi muxliT an muxlis nawiliT
gaTvaliswinebuli sasjelis minimalur vadas.

magaliTad, adre ganzraxi danaSaulisaTvis nasamarTlevma
pirma (nasamarTloba ar hqonda moxsnili an gaqarwylebuli)
Caidina ganzrax mkvleloba, danaSauli gaTvaliswinebuli
saqarTvelos sisxlis samarTlis kodeqsis 108-e muxliT, romelic
sasjelis saxed da zomad iTvaliswinebs Tavisuflebis aRkveTas
vadiT Svididan TxuTmet wlamde. sasamarTlos ufleba ara aqvs
daniSnos 8 welze naklebi sasjeli, Tu mxareebs Soris ar aris
dadebuli saproceso SeTanxmeba, vinaidan aseTia 58-e muxlis
pirveli nawilis moTxovna. Tu aRniSnul SemTxvevaSi sasamarTlo
sasjelis saxiT daniSnavs 7 wliT Tavisuflebis aRkveTas,
sasjeli ar iqneba samarTliani. sasjeli usamarTlo iqneba ara
mxolod im SemTxvevaSi, rodesac zedmetad msubuqi sasjelia
daniSnuli, aramed im SemTxvevaSic, rodesac zedmetad mkacri
sasjelia gamoyenebuli. Tu daniSnuli sasjeli ar Seesabameba
damnaSavis pirovnebas, sasjeli samarTliani ver iqneba. amdenad,
Tu sasamarTlom sasjelis daniSvnis dros ar gaiTvaliswina
danaSaulis recidivi, sasjeli iqneba rogorc ukanono
(darRveulia kanonis moTxovna), aseve usamarTloc (ar aris
gaTvaliswinebuli damnaSavis pirovneba). aviRoT aseTi SemTxveva:
mosamarTle cal-calke ixilavs ,,a“ da ,,b“-s sisxlis samarTlis
saqmes, orives brali edebaT ssk-is 108-e muxliT. ,,a“ warsulSi
nasamarTlevia qurdobisTvis, xolo ,,b“ ara. sasamarTlom orives
miusaja 7-7 wliT Tavisuflebis aRkveTa, maSin, rodesac ,,a“-sTvis
unda daeniSna minimum 8 wliT Tavisuflebis aRkveTa (ssk-is 58-e

513 ix. G. Stratenwerth, Schweizerisches Strafrecht, Allgemeiner Teil II – Strafen und Massnahmen,
2006, S. 177.

514 ix. sisxlis samarTlis kodeqsis komentarebi (zogadi nawili), Jurnali -
advokati meoxi, #1-2 (43-44), red. m. turava, gv. 54.
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muxlis moTxovnidan gamomdinare). ramdenad samarTliania ,,a“-s
mimarT daniSnuli sasjeli? ,,a“-s mimarT daniSnuli sasjeli aris
ukanono, vinaidan darRveulia ssk-is 58-e muxlis moTxovna, aseve
ar aris samarTliani, ar aris gaTvaliswinebuli misi pirovneba,
rac sasjelis samarTlianobis erT-erTi kriteriumia.

sasamarTlo praqtikis SeswavliT irkveva, rom
zemoaRniSnuli sakiTxi araerTgvarovnad iqna gagebuli
mosamarTleTa mxridan.

zestafonis raionuli sasamarTlos 2008 wlis 25 ivlisis
ganaCeniT b.S. cnobili iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 273-e muxliT da sasjelis saxed da zomad
ganesazRvra 1 wliT Tavisuflebis aRkveTa.

aRniSnul ganaCenSi quTaisis saapelacio sasamarTlos
sisxlis samarTlis saqmeTa palatis 2008 wlis 5 noembris
ganaCeniT Sevida Semdegi cvlileba:

b.S. cnobili iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 273-e muxliT da sasjelis saxed da zomad
ganesazRvra 6 TviT Tavisuflebis aRkveTa.515

saqmis masalebiT, dgindeba, rom b.S. ganaCenis gamotanis
momentisaTvis nasamarTlevi iyo ganzraxi danaSaulisaTvis da
nasamarTloba moxsnili an gaqarwylebuli ar hqonda. Sesabamisad,
saxeze iyo danaSaulis recidivi. danaSaulis recidivis dros
vadiani Tavisuflebis aRkveTis  daniSvnisas sasjelis vada 1
wliT unda aRematebodes kanoniT gaTvaliswinebul minimalur
vadas (garda im SemTxvevisa, roca nasamarTloba danaSaulis
makvalificirebeli niSania an mxareebs Soris dadebulia
saproceso SeTanxmeba). gansaxilvel SemTxvevaSi aRniSnuls
adgili ar hqonia. saqarTvelos sisxlis samarTlis kodeqsis
273-e muxli sasjelis saxiT iTvaliswinebs Tavisuflebis
aRkveTas erT wlamde, ra drosac minimaluri sasjelia 6 Tve (Tu
mxareebs Soris dadebuli ar aris saproceso SeTanxmeba).
Sesabamisad, pirveli instanciis sasamarTlom sworad
gaiTvaliswina sasjelis daniSvnis dros danaSaulis recidivi da
daniSna 1 wliT Tavisuflebis aRkveTa. sasamarTlo 1 wlisa da 6
Tvis vadiT Tavisuflebis aRkveTas (ssk 58-e muxlis moTxovna) ver
daniSnavda, vinaidan aRniSnuli muxli iTvaliswinebs 1 wlamde
Tavisuflebis aRkveTas. rac Seexeba saapelacio instanciis
sasamarTlos, man arasworad gansazRvra sasjeli (6 TviT
Tavisuflebis aRkveTa) da ar gaiTvaliswina sisxlis samarTlis
kodeqsis 58-e muxlis pirveli nawilis moTxovna. Sesabamisad, unda
aRiniSnos, rom samarTlianobis aRdgena saapelacio sasamarTlos
mier sasjelis daniSvnisas miRweuli ver iqneba.

sasamarTlos mier daniSnuli sasjeli unda iyos
samarTliani. rac imas gulisxmobs, rom sasjeli ar unda iyos
arc Zalian mkacri, arc Zalian msubuqi. samarTlianobis aRdgena
miiRweva pirovnebisa da mis mier Cadenili danaSaulis simZimis
gaTvaliswinebiT daniSnuli sasjeliT. Tu sasamarTlo ar

515 ganaCenebi xelmisawvdomia sasamarTlos arqivSi.
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gaiTvaliswinebs kanonis moTxovnas da daniSnavs msubuq an mZime
sasjels, sasjelis erT-erTi mizani – samarTlianobis aRdgena
ver ganxorcieldeba. zemoaRniSnuli magaliTidan dasturdeba,
rom saapelacio instanciis sasamarTlom ar gaiTvaliswina
kanonis moTxovna danaSaulis recidivis dros sasjelis
daniSvnisas da daniSna msubuqi sasjeli, rac vfiqrob ar
emsaxureba sasjelis mizans.

2.1.4. samarTlianobis aRdgena danaSaulTa da ganaCenTa
erTobliobis dros sasjelis daniSvnisas

samarTlianobis aRdgenasTan mWidrod aris dakavSirebuli
danaSaulTa da ganaCenTa erTobliobis dros sasjelis daniSvnis
sakiTxi. danaSaulTa da ganaCenTa erTobliobisas sasjelis
daniSvnis wesi ramdenjerme Seicvala saqarTvelos sisxlis
samarTlis kanonmdeblobaSi.

2006 wlis 29 dekembers, saqarTvelos sisxlis samarTlis
kodeqsis 59-e muxlSi Setanili cvlilebebiT, danaSaulTa
erTobliobisas, sasjelTa nawilobrivi Sekrebisa da STanTqmis
principi kanonmdebelma uaryo da mxolod sasjelTa srulad
Sekrebis wesi gaiTvaliswina. aRniSnuli norma amoqmedda 2007
wlis 18 ianvars.

2010 wlis 23 Tebervals sisxlis samarTlis kodeqsSi
Setanili cvlilebebiT gansxvavebulad Camoyalibda danaSaulTa
erTobliobisas sasjelTa daniSvnis wesi. kanonmdebelma uaryo
danaSaulTa erTobliobisas sasjelTa mxolod srulad Sekrebis
wesi da sasjelTa nawilobrivi Sekrebis SesaZleblobac
gaiTvaliswina.

2013 wlis 17 aprils, saqarTvelos sisxlis samarTlis
kodeqsSi ganxorcielebuli cvlilebebiT, sruliad axleburad
Camoyalibda saqarTvelos sisxlis samarTlis kodeqsis 59-e
muxli, romelic exeba danaSaulTa da ganaCenTa erTobliobis
dros sasjelis daniSvnas. aRniSnuli muxliT gaTvaliswinebulia
rogorc STanTqmis, ise nawilobrivi da srulad Sekrebis
principi.

sanam uSualod dRes moqmedi sisxlis samarTlis kodeqsis
59-e muxlis Sinaarsobriv mxares ganvixilav, yuradReba minda
gavamaxvilo am muxlis Zvel redaqciaze.

danaSaulTa erTobliobis dros sasjelis daniSvnis is wesi,
romelic moqmedebda 2007 wlis 18 ianvridan 2010 wlis 23
Tebervlamde, anu sasjelTa srulad Sekrebis principi, vfiqrob,
rom ar iyo gamarTlebuli. magaliTad, Tu piri Caidenda 5
qurdobis damoukidebel epizods (erTiani miznisa da saerTo
ganzraxvis gareSe) sasamarTlo valdebuli iyo TiToeuli
danaSaulisaTvis daeniSna cal-calke sasjeli da Semdeg srulad
Seekriba. am dros sasamarTlos mier daniSnuli sasjeli
SesaZlebelia yofiliyo 30 wliT Tavisuflebis aRkveTa. maSin,
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rodesac, gacilebiT ufro mZime danaSaulis Cadenis SemTxvevaSi,
magaliTad, yaCaRobis, an damamZimebel garemoebaSi Cadenili
ganzrax mkvlelobis dros sasamarTlos SeeZlo daeniSna 11 wliT
Tavisuflebis aRkveTa. am mxriv sainteresoa erT-erTi sisxlis
samarTlis saqme sasamarTlo praqtikidan:

Tbilisis saqalaqo sasamarTlos sisxlis samarTlis
saqmeTa kolegiis mier ganxiluli iqna sisxlis samarTlis saqme
s. m-sa da sxvaTa mimarT da 2009 wlis 10 noembris ganaCeniT s. m.
cnobili iqna damnaSaved saqarTvelos sisxlis samarTlis
kodeqsis 180-e muxlis me-2 nawilis ,,a~, ,,b~ qvepunqtebiT
(dazaralebul i. x-s epizodi), amave muxlis me-3 nawilis ,,b~
qvepunqtiT (dazaralebulebis – b. x-is, e. d-sa da g. t-is
epizodebi) da danaSaulTa erTobliobiT sabolood sasjelis
saxed da zomad ganesazRvra Tavisuflebis aRkveTa 26 wlisa da 6
Tvis vadiT da jarima 13 500 laris odenobiT saxelmwifo
biujetis sasargeblod.

rogorc zemoaRniSnuli SemTxvevidan Cans, sasamarTlom
TaRliTobis 4 epizodis CadenisaTvis pirs sasjelis saxed da
zomad dauniSna Tavisuflebis aRkveTa 26 wlisa da 6 Tvis vadiT.
vinaidan, ganaCenis gamotanis dros moqmedi sisxlis samarTlis
kodeqsis 59-e muxliT gaTvaliswinebuli iyo danaSaulTa
erTobliobisas sasjelTa mxolod srulad Sekrebis wesi,
sasamarTlom TiToeuli danaSaulisaTvis daniSnuli sasjelebi
srulad Sekriba. sasamarTlo valdebuli iyo daniSnuli
sasjelebi Seekriba srulad. mimaCnia, rom TaRliTobis
CadenisaTvis (romelic ar warmoadgens gansakuTrebiT mZime
kategoriis danaSauls), Tundac ramdenime epizodisaTvis,
arasamarTliania 26 wlisa da 6 Tvis vadiT Tavisuflebis
aRkveTis daniSvna. mimaCnia, rom aRniSnuli ara sasamarTlos,
aramed kanonmdeblis simkacris Sedegia. kanonmdebelma
danaSaulTa erTobliobisas sasjelebis srulad Sekrebis
SemoRebiT, mospo mosamarTlis diskrecia sasjelis daniSvnisas.

sasamarTloebi sasjels niSnaven mxolod sasjelTa
Sekrebis wesis gamoyenebiT, rac warmoadgens represiuli sisxlis
samarTlis politikis gaZlierebas specialuri prevenciis
Semcirebis xarjze.516

sargebels ki ara, zians moutans marTlwesrigs
usafuZvlod Tavisuflebis aRkveTa, gansakuTrebiT ki
grZelvadiani.517

mimaCnia, rom sasjelis aRniSnuli principiT daniSvnisas
irRveoda sasjelTa Tanazomierebis principi. marTalia,
sasamarTlom sasjelis daniSvnisas unda gaiTvaliswinos pirvel
rigSi damnaSavis pirovneba, mis mier Cadenili danaSaulis simZime,
dazaralebulisaTvis miyenebuli zianis odenoba da a.S, magram

516 ix. m. turava, sisxlis samarTali, zogadi nawilis mimoxilva, merve gamocema,
Tbilisi, 2010, gv. 295.

517 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 48.
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unda aRiniSnos, rom metismetad mkacri sasjeli ver
uzrunvelyofs sasjelis miznebis ganxorcielebas.

dRes moqmedi sisxlis samarTlis kodeqsis 59-e muxliT
gaTvaliswinebulia danaSaulTa erTobliobisas sasjelTa
upirobo STanTqmis principi, garda danaSaulis recidivis
SemTxvevaSi.

saqarTvelos sisxlis samarTlis kodeqsis 59-e muxlis
pirveli nawilis Tanaxmad, danaSaulTa erTobliobis dros
sasjeli iniSneba TiToeuli danaSaulisaTvis. amave muxlis meore
nawilis Tanaxmad, danaSaulTa erTobliobis dros saboloo
sasjelis daniSvnisas ufro mkacri sasjeli STanTqavs naklebad
mkacrs, xolo Tanabari sasjelebis daniSvnisas erTi sasjeli
STanTqavs meores. amave muxlis mesame nawilis Tanaxmad,
danaSaulis recidivis SemTxvevaSi, danaSaulTa erTobliobis
dros saboloo sasjelis daniSvnisas ufro mkacri sasjeli
STanTqavs naklebad mkacrs, anda am danaSaulTaTvis
gansazRvruli sasjelebi nawilobriv an mTlianad Seikribeba.
amasTanave, danaSaulis recidivis SemTxvevaSi vadiani
Tavisuflebis aRkveTis saxiT daniSnuli saboloo sasjelis vada
ar unda aRematebodes 30 wels.

Tu adre moqmedi sisxlis samarTlis kodeqsiT
gaTvaliswinebuli iyo danaSaulTa erTobliobis dros sasjelTa
srulad Sekrebis principi, ris Sedegadac sasamarTlo niSnavda
metismetad mkacr sasjelebs, rac TavisTavad gamarTlebuli ar
iyo, dRes moqmedi kanonmdeblobiT sasjelis daniSvnisas
SesaZlebelia piriqiT metismetad msubuqi sasjeli daeniSnos
pirs. magaliTad, pirma Caidina ganzrax mkvleloba, xulignoba,
yaCaRoba da a.S. am SemTxvevaSi, Tu saxeze ar gvaqvs danaSaulis
recidivi, sasamarTlo valdebulia sasjeli daniSnos STanTqmis
principiT, rac imas gulisxmobs, rom erTi yvelaze mkacri
sasjeli STanTqavs danarCen sasjelebs. mimaCnia, rom aRniSnuli
samarTlianad ar unda CaiTvalos. Tu piri Caidens erT
danaSauls, magaliTad ganzrax mkvlelobas, xolo sxva Caidens
rogorc ganzrax mkvlelobas, ise sxva naklebad mZime da mZime
danaSaulebs, maT erTnairi sasjelebi unda daeniSnoT.
aRniSnuliT dairRveva samarTlianobis principi. am mxriv
sainteresoa erT-erTi sisxlis samarTlis saqme sasamarTlo
praqtikidan:

quTaisis saqalaqo sasamarTlos 2015 wlis 14 aprilis
ganaCeniT b. c-s (nasamarTlobis armqone) saqarTvelos
ssk-is 179-e muxlis me-2 nawilis „b“ da me-3 nawilis „b“
qvepunqtebiT sasjelis saxed da zomad ganesazRvra 10 wliT
Tavisuflebis aRkveTa, ssk-is 117-e muxlis me-3 nawilis „d“, me-5
nawilis „e“, me-7 nawilis „b“ qvepunqtebiT - 9 wliTa da 6 TviT
Tavisuflebis aRkveTa, ssk-is 187-e muxlis pirveli nawiliT - 1
wliT Tavisuflebis aRkveTa, ssk-is 236-e muxlis pirveli nawiliT
- 1 wliT Tavisuflebis aRkveTa, xolo amave muxlis me-2 nawiliT
- 3 wliTa da 6 TviT Tavisuflebis aRkveTa; sabolood STanTqmis
principis gamoyenebiT, danaSaulTa erTobliobiT b. c-s
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ganesazRvra 10 wliT Tavisuflebis aRkveTa.518 ramdenad
samarTliania aseTi gadawyvetilebis miReba? rogorc vxdevaT
b. c-s mier Cadenilia ramdenime ganzraxi danaSauli, kerZod:
damamZimebel garemoebebSi Cadenili yaCaRoba, damamZimebel
garemoebebSi Cadenili janmrTelobis ganzrax mZime dazianeba,
sxvisi nivTis dazianeba, cecxlsasroli iaraRis ukanonod SeZena,
Senaxva, tareba. maSin, rodesac sxva pirs erTi yaCaRobis
CadenisaTvis SesaZlebelia ganesazRvros igive zomis sasjeli.

Yyovelive zemoaRniSnulidan gamomdinare, mimaCnia, rom
saqarTvelos sisxlis samarTlis kodeqsis 59-e muxli
Semdegnairad unda Camoyalibdes: ,,saqarTvelos sisxlis
samarTlis kodeqsis 59-e muxlis me-2 nawilis Tanaxmad,
danaSaulTa erTobliobis dros saboloo sasjelis daniSvnisas
ufro mkacri sasjeli STanTqavs naklebad mkacrs, an am
danaSaulTaTvis gansazRvruli sasjelebi nawilobriv Seikribeba.
vadiani Tavisuflebis aRkveTis saxiT daniSnuli saboloo
sasjelis vada ar unda aRematebodes 25 wels.‘‘
mosamarTles ufleba eqneba gamoiyenos rogorc STanTqmis, ise
nawilobrivi Sekrebis principi. damnaSavis pirovnebis, Cadenili
danaSaulis simZimis, saqmis garemoebebis gaTvaliswinebiT, yovel
konkretul SemTxvevaSi, sasamarTlom unda gadawyvitos
danaSaulTa erTobliobis dros sasjeli daniSnos STanTqmis
principiT, Tu nawilobrivi Sekrebis gziT.

rac Seexeba ganaCenTa erTobliobis dros sasjelis
daniSvnis axlebur wess, mimaCnia, rom igi wingadadgmuli nabijia
sisxlis samarTlis kanonmdeblobaSi. adre moqmedi sisxlis
samarTlis kodeqsiT ganaCenTa erTobliobis dros sasjelis
daniSvnisas sasamarTlo bolo ganaCeniT daniSnul sasjels
mTlianad umatebda wina ganaCeniT daniSnuli sasjelis mouxdel
nawils.

dRes moqmedi saqarTvelos sisxlis samarTlis kodeqsis 59-e
muxlis me-5 nawilis Tanaxmad, ganaCenTa erTobliobis dros
sasjelis daniSvnisas sasamarTlo bolo ganaCeniT daniSnul
sasjels nawilobriv an mTlianad miumatebs wina ganaCeniT
daniSnuli sasjelis mouxdel nawils, an bolo ganaCeniT
daniSnuli sasjeli STanTqavs wina ganaCeniT daniSnuli sasjelis
mouxdel nawils.

rogorc vxedavT, sasamarTlom unda gadawyvitos ganaCenTa
erTobliobis dros sasjeli daniSnos mTliani, nawilobrivi an
STanTqmis principiT. aRniSnuli principebi gamoyenebuli unda
iqnes yovel konkretul saqmesTan individualuri midgomis
safuZvelze.

sainteresoa rogor unda gadawydes sakiTxi im SemTxvevaSi,
rodesac, magaliTad bolo ganaCeniT daniSnulia 1 wliT
Tavisuflebis aRkveTa da wina ganaCeniT daniSnuli sasjelis
mouxdeli nawili Seadgens 5 wels? rogor unda moiqces

518 ix. saqarTvelos uzenaesi sasamarTlos 2016 wlis 11 aprilis ganCineba
(saqme #2k-555ap-15).
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mosamarTle am konkretul SemTxvevaSi, rodesac surs sruli
STanTqmis principis gamoyeneba? Tu saqarTvelos sisxlis
samarTlis kodeqsis 59-e muxlis me-5 nawils sityva-sityviT
ganvmartavT, maSin bolo ganaCeniT daniSnulma sasjelma 1 wliT
Tavisuflebis aRkveTam unda STanTqos wina ganaCeniT daniSnuli
sasjelis mouxdeli nawili – 5 wliT Tavisuflebis aRkveTa.
iqneba Tu ara samarTliani am SemTxvevaSi sasamarTlos mier
miRebuli gadawyvetileba? vfiqrob ara, vinaidan am SemTxvevaSi
dairRveva samarTlianobis principi. mimaCnia, rom saqarTvelos
sisxlis samarTlis kodeqsis 59-e muxlis me-5 nawili unda
Camoyalibdes Semdegnairad: ,,ganaCenTa erTobliobis dros
sasjelis daniSvnisas sasamarTlo bolo ganaCeniT daniSnul
sasjels nawilobriv an mTlianad miumatebs wina ganaCeniT
daniSnuli sasjelis mouxdel nawils, an ufro mkacri sasjeli
STanTqavs naklebad mkacr sasjels.~ aRniSnuli cvlilebis
ganxorcielebis SemTxvevaSi, zemoaRniSnul magaliTSi sakiTxic
iolad gadawydeba. ufro mkacri sasjeli 5 wliT Tavisuflebis
aRkveTa STanTqavs naklebad mkacr sasjels 1 wliT Tavisuflebis
aRkveTas.

sainteresoa aseve, rogor unda daniSnos sasamarTlom
sasjeli, im SemTxvevaSi, rodesac danaSaulis Cadenis dros
moqmedi sisxlis samarTlis kodeqsiT gaTvaliswinebuli iyo
danaSaulTa erTobliobisas sasjelTa nawilobrivi Sekrebisa da
STanTqmis principiT sasjelis daniSvna, xolo ganaCenis gamotanis
dros moqmedi sisxlis samarTlis kodeqsiT gaTvaliswinebulia
sasjelTa srulad Sekrebis principiT sasjelis daniSvnis wesi. an
sxvagvarad gamkacrda sasjelis daniSvnis wesi, magaliTad,
danaSaulis Cadenis dros moqmedi kanonmdeblobiT ganaCenTa
erTobliobiT Tavisuflebis aRkveTis maqsimaluri vada ar unda
yofiliyo 30 welze meti, xolo ganaCenis gamotanis dros moqmedi
kanoniT ki - 40 welze meti. aSkaraa, rom danaSaulis Cadenis dros
moqmedi kanoniT piri ufro msubuqad daisjeboda, vidre ganaCenis
gamotanis dros moqmedi kanoniT. romeli norma unda gamoiyenos
mosamarTlem am konkretul SemTxvevaSi? xom ara aqvs adgili
sasjelis gamkacrebas? saqarTvelos sisxlis samarTlis kodeqsis
me-3 muxlis pirveli nawilis Tanaxmad, sisxlis samarTlis kanons,
romelic amkacrebs sasjels ukuZala ara aqvs. aqedan gamomdinare,
kanonmdebeli pirdapir miuTiTebs mxolod sasjelis gamkacrebaze.
gansaxilvel SemTxvevaSi adgili ara aqvs konkretuli sasjelis
gamkacrebas, vinaidan kanonSi Setanili cvlilebebiT gamkacrda
ara konkretuli sasjelis saxe da zoma, aramed danaSaulTa da
ganaCenTa erTobliobisas sasjelis daniSvnis wesi. Tu
saqarTvelos sisxlis samarTlis kodeqsis me-3 muxlis pirvel
nawils sityva-sityviT ganvmartavT, maSin gansaxilvel SemTxvevaSi
axali kanonisaTvis ukuZalis miucemloba dauSvebelia, vinaidan
rogorc ukve aRvniSne, ukuZala ara aqvs kanons, Tu axali kanoni
amkacrebs sasjels, xolo sasjelis daniSvnis wesis gamkacreba
sasjelis gamkacrebas ar udris. aRniSnuli normidan gamomdinare,
mosamarTles ufleba aqvs gamoiyenos ganaCenis gamotanis dros
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moqmedi kanoni, anu axal kanons mianiWos ukuZala da sasjelis
daniSvnis axali wesi gamoiyenos. magram gasaTvaliswinebelia is
garemoeba, rom saqarTvelos konstitucia ukuZalis sakiTxs cota
gansxvavebulad ayalibebs. saqarTvelos konstituciis 42-e muxlis
me-5 nawilis Tanaxmad, kanons, Tu is ar amsubuqebs an ar auqmebs
pasuxismgeblobas, ukuZala ara aqvs. rogorc vxedavT, konstitucia
ukuZalis gamoyenebas uSvebs im SemTxvevaSi, rodesac axali kanoni
amsubuqebs an auqmebs pasuxismgeblobas, xolo rodesac axali
kanoni adgens an amZimebs pasuxismgeblobas ukuZalis gamoyenebas
krZalavs. gansaxilvel SemTxvevaSi, marTalia adgili ar hqonia
konkretuli sasjelis gamkacrebas, magram zogadad
pasuxismgebloba gamkacrda, vinaidan danaSaulis Cadenis dros
moqmed sisxlis samarTlis kanonTan SedarebiT, gamkacrda
danaSaulTa da ganaCenTa erTobliobisas sasjelis daniSvnis wesi.
aRniSnuli ki pasuxismgeblobis gamkacrebaa. amdenad, saqarTvelos
konstituciis mixedviT axal kanons ara aqvs ukuZala, vinaidan
axali kanoniT moxda pasuxismgeblobis gamkacreba. normebs,
romlebic amkacrebs pasuxismgeblobas, ukuZala ar eniWeba.
aRniSnulidan gamomdinare, mosamarTlem unda gamoiyenos ara
ganaCenis gamotanis dros moqmedi norma, aramed danaSaulis
Cadenis dros moqmedi norma. anu axal pasuxismgeblobis
damamZimebel normas ukuZala ar unda mianiWos. marTalia
saqarTvelos sisxlis samarTlis kodeqsis me-3 muxli ukuZalis
miniWebas krZalavs mxolod sasjelis gamkacrebis SemTxvevaSi,
xolo gansaxilvel SemTxvevaSi adgili aqvs ara sasjelis, aramed
danaSaulTa da ganaCenTa erTobliobisas sasjelTa daniSvnis
wesis gamkacrebas, magram gasaTvaliswinebelia is garemoeba, rom
saqarTvelos konstitucia ukuZalis gamoyenebas krZalavs zogadad
pasuxismgeblobis gamkacrebisas. pasuxismgeblobaSi ki moiazreba
danaSaulTa da ganaCenTa erTobliobisas sasjelTa daniSvnis
wesis gamkacrebac. amdenad, mosamarTlem norma unda ganmartos
saqarTvelos konstituciis, rogorc umaRlesi iuridiuli Zalis
mqone normatiuli aqtis Sesabamisad.

sainteresoa rogor aris gagebuli aRniSnuli sakiTxi
sasamarTlo praqtikaSi.

gardabnis raionulma sasamarTlom 2007 wlis 27 noembers
g. W-s mimarT ganaCenTa erTobliobiT sasjelis daniSvnisas
gamoiyena ganaCenis gamotanis dros moqmedi sisxlis samarTlis
kanoni, romelic ganaCenTa erTobliobiT maqsimaluri sasjelis
saxiT iTvaliswinebda 40 wliT Tavisuflebis aRkveTas da
sasjelad ganusazRvra Tavisuflebis aRkveTa 30 wlis, 2 Tvisa da
11 dRis vadiT.519 qmedebis Cadenis dros moqmedi sisxlis
samarTlis kanonmdeblobiT ganaCenTa erTobliobiT sasjelTa
Sejamebisas Tavisuflebis aRkveTis maqsimaluri vada ar unda
yofiliyo 30 welze meti. vinaidan qmedebis Cadenis dros moqmedi
kanoniT (2007 wlis 18 ianvramde moqmedi redaqcia) ganaCenTa
erTobliobiT maqsimaluri sasjelis vada ar unda yofiliyo 30

519 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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welze meti xniT Tavisuflebis aRkveTa, mimaCnia, rom sasamarTlos
unda gamoeyenebina qmedebis Cadenis dros moqmedi norma da ara
ganaCenis gamotanis dros moqmedi kanoni, ra drosac ganaCenTa
erTobliobiT sasjelTa Sejamebisas maqsimaluri sasjelis vada
ar unda iyos 40 welze meti xniT Tavisuflebis aRkveTa. mocemul
SemTxvevaSi, marTalia ar gamkacrebula konkretuli sasjelis
saxe da zoma, magram gamkacrda ganaCenTa erTobliobiT sasjelis
daniSvnis wesi, rac pasuxismgeblobis gamkacrebaa da saqarTvelos
konstituciis Sesabamisad, axali kanonisaTvis ukuZalis micema
dauSvebelia. saqarTvelos konstituciis Tanaxmad, Tu axalma
kanonma gaamkacra pasuxismgebloba am kanonis gamoyeneba ar
SeiZleba. sasamarTlom saqarTvelos sisxlis samarTlis kodeqsis
me-3 muxlis pirveli nawili sityva-sityviT ar unda ganmartos
(aqcenti ar unda gakeTdes mxolod konkretuli sasjelis saxisa
da zomis gamkacrebaze) da unda imoqmedos konstituciis
Sesabamisad. analogiur miTiTebas vxvdebiT saqarTvelos
sakonstitucio sasamarTlos gadawyvetilebaSi. kerZod:
,,samarTalSemfardebeli valdebulia, konstituciis Sesabamisad
ganmartos norma, Tuki es SesaZlebelia mocemuli normis
farglebSi520.~ amdenad, mimaCnia, rom zemoaRniSnul SemTxvevaSi,
sasamarTlos g. W-sTvis sasjeli unda daeniSna qmedebis Cadenis
dros moqmedi kanoniT da ara ganaCenis gamotanis dros moqmedi
kanonmdeblobiT, ra drosac gamkacrda ganaCenTa erTobliobiT
sasjelis daniSvnis wesi.

amdenad, sasamarTlom sasjelis daniSvnis dros unda
gaiTvaliswinos yovelive zemoaRniSnuli, raTa daniSnuli
sasjeli samarTlianad CaiTvalos.

sasamarTlo praqtikis Seswavla cxadyofs, rom
mosamarTleebi zogjer Secdomas uSveben ganaCenTa erTobliobis
dros sasjelis daniSvnisas.

xonis raionuli sasamarTlos 2009 wlis 11 ivnisis
ganaCeniT d. g cnobili iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 273-e muxliT da sasjelis saxed da zomad
ganesazRvra Tavisuflebis aRkveTa 1 wlis vadiT, rasac daemata
xonis raionuli sasamarTlos 2009 wlis 5 martis ganaCeniT
daniSnuli sasjelis mouxdeli nawili 1 weli da sabolood
ganesazRvra Tavisuflebis aRkveTa 2 wlis vadiT. sasjelis moxdis
vadis aTvla daewyo 2009 wlis 15 maisidan.521

xonis raionuli sasamarTlos 2009 wlis 5 martis ganaCeniT
d. g cnobili iqna damnaSaved saqarTvelos sisxlis samarTlis
kodeqsis 273-e muxliT da sasjelis saxed da zomad ganesazRvra
Tavisuflebis aRkveTa 1 wlis vadiT, rac CaiTvala pirobiT 2
wlis gamosacdeli vadiT. (aRniSnuli danaSaulisaTvis
msjavrdebuli patimrobaSi imyofeboda eWvmitanilis saxiT

520 ix. saqarTvelos sakonstitucio sasamarTlos 2009 wlis 13 maisis
gadawyvetileba: #1/1/428,447,459.

521 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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dakavebidan 2009 wlis 13 Tebervlidan gaTavisuflebamde 2009 wlis
15 Tebervlamde - 2 dRe).522

saqarTvelos sisxlis samarTlis kodeqsis 59-e muxlis me-2
nawilis Tanaxmad, ganaCenTa erTobliobis dros sasjelis
daniSvnisas sasamarTlo bolo ganaCeniT daniSnul sasjels
mTlianad miumatebs wina ganaCeniT daniSnuli sasjelis mouxdel
nawils (Zveli redaqcia).

xonis raionuli sasamarTlos 2009 wlis 11 ivnisis
ganaCeniT daniSnul sasjels 1 wliT Tavisuflebis aRkveTas unda
damateboda d. g-is mimarT xonis raionuli sasamarTlos 2009
wlis 5 martis ganaCeniT daniSnuli sasjelis mouxdeli nawili _
11 Tve da 28 dRe, vinaidan aRniSnuli danaSaulisaTvis
msjavrdebuli patimrobaSi imyofeboda 2 dRe. xonis raionuli
sasamarTlos 2009 wlis 11 ivnisis ganaCeniT d. g-s sabolood unda
gansazRvroda Tavisuflebis aRkveTa 1 wlis, 11 Tvisa da 28 dRis
vadiT, nacvlad 2 wliT Tavisuflebis aRkveTisa. rac
sasamarTlos ar ganuxorcielebia.

zemoaRniSnulidan gamomdinare, mimaCnia, rom Tu
sasamarTlo sasjels ar daniSnavs kanonmdeblobis moTxovnaTa
sruli dacviT, sasjeli iqneba, rogorc ukanono, amavdroulad
usamarTloc.

2.2. axali danaSaulis Tavidan acileba
sasjelis daniSvnisas

sasjelis erT-erTi mizania axali danaSaulis Tavidan
acileba. igi moicavs zogad da specialur prevencias. zogadi
prevencia mimarTulia sazogadoebis yvela wevris mimarT, xolo
specialuri prevencia mxolod msjavrdebulis mimarT, raTa man
momavalSi aRar Caidinos axali danaSauli. zogadi prevencia,
specialuri prevenciisagan gansxvavebiT xorcieldeba sasjelis
daniSvnamde, magaliTad kanonis gamoqveynebis momentidan, rodesac
kanonmdebeli sasjelis muqariT akrZalavs garkveuli qmedebebis
Cadenas. zogadi prevencia aseve xorcieldeba konkretuli piris
mimarT sasjelis daniSvnis drosac, rodesac sazogadoebis
wevrebi gaiTaviseben, rom damnaSave dausjeli ar rCeba. amjerad,
gvainteresebs axali danaSaulis Tavidan acileba sasjelis
daniSvnasTan kavSirSi.

Tanamedrove sasjelis Teoriebi orientirebulia
prevenciaze. isini gamodian  iqedan, rom sasjelis mTavari mizani
mdgomareobs momavali danaSaulis Tavidan acilebaze.523

marTalia zogadi prevencia ufro adreuli stadiidan
iwyeba, vidre sasamarTlos mier ganaCeni iqneba gamotanili, magram

522 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
523 ix. R. Schmidt, Strafrecht Allgemeiner Teil, Grundlagen der Strafbarkeit, 2006, S. 15.
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gasaTvaliswinebelia isic, rom sasamarTlos mier daniSnuli
sasjeli zogad gamafrTxilebel amocanas asrulebs sazogadoebis
wevrebis mimarT.

naSromSi detalurad ar iqneba ganxiluli pozitiuri da
negatiuri prevenciis Sesaxeb, vinaidan aRniSnulze ukve vrclad
vimsjeleT. axali danaSaulis Tavidan acileba ganxiluli iqneba
mxolod sasjelis daniSvnasTan mimarTebiT.

sasjelis mizani mxolod imaSi gamoixateba, rom win
aRudges damnaSaves, raTa kvlav ar daazianos sazogadoeba da
sxvebi analogiuris Cadenisagan Seakavos. saWiroa gamoviyenoT
mxolod is sasjeli, romelic danaSaulTan SesabamisobiT yvelaze
Zlier da umetesad xangrZliv STabeWdilebas moaxdenda adamianTa
sulebze da damnaSavis sxeulisaTvis nakleb satanjveli
iqneboda.524

sasamarTlom unda daniSnos iseTi saxis sasjeli, romelic
daakmayofilebs rogorc zogadi, ise specialuri prevenciis
moTxovnebs.

sasjeli unda SeirCes damnaSavis socialuri
reabilitaciis gaTvaliswinebiT. kargia sasjeli, romelic
amcirebs recidivis risks525.

poloneTis sisxlis samarTlis kodeqsis 50-e paragrafis
pirveli nawilis Tanaxmad, sasamarTlo valdebulia sasjelis
Sefardebisas sami direqtiva gaiTvaliswinos: 1) qmedebis
socialuri saSiSroebis xarisxi; 2) sasjelis zemoqmedeba
sazogadoebaze (zogadi prevencia); 3) sasjelis prevenciuli da
aRmzrdelobiTi zemoqmedeba damnaSaveze (gansakuTrebuli
prevencia).526

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom sasjelis Sefardebisas pozitiuri generaluri prevenciis
miznebia: sanqcirebuli normis moqmedebis dadastureba,
sazogadoebis samarTlebrivi cnobierebis Camoyalibeba, miswrafeba
sajaro simSvidisaken bralis Sesabamisi da samarTliani sasjelis
meSveobiT.527

unda aRiniSnos, rom zogadi prevencia moqmedebs, rogorc
Tavisuflebis aRkveTis saxiT daniSnuli sasjelis dros, ise sxva
arasapatimro sasjelebis gamoyenebisas. magaliTad, jarimis,
sazogadoebisaTvis sasargeblo Sromis daniSvnisas da a.S.

sasjelis zogadi prevenciuli roli imaSi gamoixateba, rom
damnaSavisaTvis misi Sefardeba Tavisi arsebobis faqtiTa da
gamoyenebis SesaZleblobiT dadebiT efeqts axdens sazogadoebis

524 ix. C. bekaria, danaSaulisaTvis da sasjelisaTvis, irakli xucuraulis
Targmani italiuridan, 2003, gv. 70.

525 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis
Targmani frangulidan), 1999, gv. 443.

526 ix. R. Czupryniak, Berücksichtigung generalpräventiver Gründe bei der Strafzumessung inDeutschland und Polen, Hamburg, 2011, S.312.
527 iqve, 425.
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meryev elementebze danaSaulis Cadenisagan Tavis aridebis
aspeqtSi.528

zogadi prevenciis mniSvnelobazea saubari saqarTvelos
sakonstitucio sasamarTlos 2015 wlis 24 oqtombris
gadawyvetilebaSic, sadac vkiTxulobT: ,,konkretuli qmedebisTvis
piris dasja aris demonstrireba, deklarireba imisa, rom yvelas,
vinc msgavs qmedebas Caidens, emuqreba igive sasjeli, Sedegad, mas
aqvs erTgvari winaRobis Zala danaSaulis Cadenis yvela
potenciuri msurvelis mimarT. maSasadame, ama Tu im qmedebisTvis
dawesebul/konkretul SemTxvevaSi Sefardebul sasjels aqvs
unari, Seamciros rogorc igive, ise sxva pirebis mier am
danaSaulis Cadena.~529

sasjelis praqtika gavlenas axdens mosaxleobis
individualur cnobierebaze da amtkicebs saerTo sazogadoebrivi
Tanacxovrebis miRebul wesebs (normebs).530

sasjelma zemoqmedeba unda moaxdinos adamianis fsiqikaze.
aucilebelia, rom danaSaulebriv qcevas gardauvlad da amasTan
droulad, mohyves sasjelis daniSvna. arc erTi danaSaulebrivi
qmedeba dausjeli ar unda darCes. marTalia, SesaZlebelia, rom
esa Tu is danaSauli gauxsneli darCes, magram, am SemTxvevaSi,
saxeze unda iyos is faqti, rom saxelmwifos, kerZod,
samarTaldamcavi organoebis mxridan damnaSavis dasjisaTvis
yvelaferia gakeTebuli. rac ufro srulad iqneba es sakiTxebi
mogvarebuli, miT ufro didi prevenciuli Zala eqneba sasjels.531

rac Seexeba sasjelis specialur prevencias, igi mTlianad
damnaSaveze aris mimarTuli. sasjelis daniSvnisas acilebuli
unda iqnes axali danaSauli damnaSavis mxridan. specialuri
prevencia moqmedebs rogorc sapatimro, ise arasapatimro sasjelis
daniSvnisas. Tumca unda aRiniSnos, rom ZiriTadad specialuri
prevencia sasjelis saxiT Tavisuflebis aRkveTis daniSvnis dros
ufro efeqturia. damnaSaves espoba SesaZlebloba axali
danaSaulis Cadenisa, garda im SemTxvevaSi, rodesac igi
danaSauls Caidens sasjelaRsrulebis dawesebulebaSi.

specialuri prevenciis mizani miRweuli iqneba, Tu dasjili
piri aRar Caidens axal danaSauls. SesaZloa, rom misi qceva ar
Seesabamebodes sazogadoebaSi gabatonebul Tanacxovrebis wess,
man Caidinos sxva saxis samarTaldarRveva, magram es ra Tqma unda
aRar aRiqmeba rogorc sasjelis miznis miuRwevloba.532

sasjelis specialuri prevenciis mizani gulisxmobs
danaSaulis recidivis gamoricxvis, minimalizebis mcdelobas, rac
principSi ZiriTadad miRweul unda iqnes damnaSavis

528 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 31.

529 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris
#1/4/592 gadawyvetileba, 51-e punqti.

530 ix. o. maWaraSvili, GdanaSaulisa da sasjelis kategoriebi (SedarebiTi
analizi), almanaxi, #12, 1999, gv. 54.

531 ix. z. korZaZe, sasjelis motivaciuri zemoqmedeba, almanaxi, #8, 1998.
532 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi

RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 34.
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resocializaciiT. am mxriv, danaSaulis specialuri prevenciisa
da resocializaciis miznebi mWidrodaa erTmaneTTan
dakavSirebuli.533

sasamarTlo valdebulia sasjelis daniSvnis dros
gaiTvaliswinos damnaSavis pirovneba. Tu saxeze gvaqvs danaSaulis
recidivi, sasamarTlom SedarebiT mkacri sasjeli unda daniSnos.
magaliTad, pirs winaT Cadenili danaSaulisaTvis daeniSna
arasapatimro saxis sasjeli, man kvlav Caidina axali danaSauli.
am SemTxvevaSi, mosamarTlem unda daniSnos SedarebiT mkacri
sasjeli, mag. Tavisuflebis aRkveTa, radgan arasapatimro sasjeli
araefeqturi aRmoCnda.

2.3. sasjelis daniSvna da msjavrdebulis resocializacia

sasjelis erT-erTi da umTavresi mizania msjavrdebulis
resocializacia. msjavrdebulis resocializaciaze detalurad
ukve vimsjeleT. amjerad sasjelis aRniSnuli mizani Cven
gvainteresebs sasjelis daniSvnasTan mimarTebiT.
resocializaciis procesi iwyeba sasjelis daniSvnis momentidan
da grZeldeba sasjelis moxdis Semdegac.

resocializacia garkveulad ukavSirdeba sasjelis iseT
mizans, rogoricaa samarTlianobis aRdgena. samarTlianobis
aRdgenis miznis ganxilvisas aRiniSna, rom daniSnuli sasjeli
unda Seesabamebodes damnaSavis pirovnebas da mis mier Cadenil
danaSaulis simZimes. Tu es ase ar aris, maSin sasjeli
samarTliani ver iqneba, rac SemdgomSi xels SeuSlis
msjavrdebulis resocializaciis process.

saqarTvelos sisxlis samarTlis kanonmdeblobis
Sesabamisad, sasamarTlos ufleba aqvs pirs sasjelis saxiT
dauniSnos, rogorc sapatimro, ise arasapatimro saxis sasjeli.
mimaCnia, rom mosamarTlem vadiani Tavisuflebis aRkveTa unda
daniSnos mxolod gamonaklis SemTxvevebSi, rodesac naklebad
mkacri sasjeli ver uzrunvelyofs sasjelis miznebs. mosamarTlem
upiratesoba alternatiul sasjelebs unda mianiWos. zogadad
cnobilia, rom grZelvadiani Tavisuflebis aRkveTa xels uSlis
msjavrdebulis resocializaciis process. mkacrma sasjelma
SesaZloa msjavrdebuli ki ar gamoasworos, aramed gaborotebuli
daabrunos sazogadoebaSi.

kriminologiuri TvalsazrisiT, maRali zomis
Tavisuflebis aRkveTa msjavrdebulis resocializaciis momtani
ar aris. gasuli saukunis 50-iani wlebidan moyolebuli,
ganviTarebuli evropuli saxelmwifoebis kriminologia aRiarebs,

533 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris
#1/4/592 gadawyvetileba, 50-e punqti.



172

rom msubuqi xasiaTis sasjels ufro SeuZlia pirovnebis qcevis
gaumjobeseba, vidre mkacri saxis sasjelebs, vinaidan
grZelvadiani Tavisuflebis aRkveTa SeiZleba, msjavrdebulSi
frustraciis gamomwvev mizezad mogvevlinos, rac xels uSlis mis
(sazogadoebaSi) resocializacias.534

fsiqologebis azriT ki „Tu adamians aqvs gancda, rom mas
araadekvaturi sasjeli Seefarda, masTan fsiqologiuri muSaoba
da resocializaciis programebis ganxorcieldeba Zneldeba“.535

amasTan, gasaTvaliswinebelia, rom  Tavisuflebis aRkveTa
ZviradRirebul sasjels warmoadgens. aRniSnulTan dakavSirebiT
marTebulad msjelobs prof. oTar gamyreliZe. igi miuTiTebs:
sasjelis gamoyeneba saxelmwifos Zviri ujdeba. Zviri jdeba,
magaliTad, Tavisuflebis aRkveTa, romelic yvelaze ufro mZime
da sakmaod gavrcelebuli sasjelia. Tavisuflebis aRkveTa
moiTxovs cixeebisa da sasjelaRsrulebis sxva dawesebulebaTa
mSeneblobasa da saTanado mowyobilobiT aRWurvas. Tavisuflebis
aRkveTis xangrZlivoba, erTi mxriv, damokidebulia kanonmdebelze,
xolo, meore mxriv, am sakiTxze sasamarTlomac unda ifiqros,
roca sasjelis zomas gansazRvravs ganaCeniT.536

sasamarTlos ufleba aqvs daniSnos iseTi saxis sasjelebi,
rogoricaa jarima, sazogadoebisaTvis sasargeblo Sroma,
Tavisuflebis SezRudva, gamasworebeli samuSao da a.S. es ise ar
unda gavigoT, rom yvela danaSaulisaTvis gamoyenebuli iqnes
alternatiuli sasjelebi. magaliTad, gansakuTrebiT mZime
danaSaulis Cadenis SemTxvevaSi jarimis gamoyeneba
mizanSeuwonelia.

alternatiuli sasjelis gamoyeneba unda aiwon-daiwonos
da Tu braldebulisadmi lmobierebis gamoCena zedmetia,
aucilebelia patimrobis misja. kanonmdebloba gamoricxavs
alternatiuli sasjelis gamoyenebas zogierTi kategoriis
damnaSaveTa mimarT. iseTi mZime danaSaulebis SemsrulebelTaTvis,
romelTa dapatimreba aucilebelia (korufcia, crumowmeoba), aseve
recidivistebis mimarT.537

alternatiuli sasjelebis gamoyenebisas gaTvaliswinebuli
unda iqnes mTeli rigi garemoebebi. magaliTad, jarimis daniSvnis
dros mosamarTlem sxva garemoebebTan erTad unda gaiTvaliswinos
msjavrdebulis ekonomikuri mdgomareoba.

saqarTvelos sisxlis samarTlis kodeqsis 42-e muxlis me-3
nawilis Tanaxmad, jarimis odenobas sasamarTlo adgens Cadenili
danaSaulis simZimisa da msjavrdebulis materialuri

534 ix. m. SalikaSvili, d. CixlaZe, pirobiT vadamde gasaTavisuflebeli
msjavrdebulebisTvis risk-faqtorebis Sefasebis kriminologiuri analizi,
Tbilisi/berlini, 2013, gv. 66.

535 ix. msjavrdebulTa da pirobiT msjavrdebulTa saWiroebebis kvleva,
raodenobrivi da xarisxobrivi kvlevis angariSi, 2011 weli,
noemberi-dekemberi, gv. 49.

536 ix. o. gamyreliZe, sisxlis samarTlis problemebi, tomi III, Tbilisi,
2013, gv. 111.

537 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis
Targmani frangulidan), 1999, gv. 443-444.
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mdgomareobis gaTvaliswinebiT, romelic ganisazRvreba misi
qonebiT, SemosavliT da sxva garemoebiT.

saqarTvelos sisxlis samarTlis kanonmdeblobiT
gansazRvrulia, rom jarimis odenoba ar SeiZleba iyos 2000
larze naklebi xolo Tu kanoni iTvaliswinebs sam wlamde
Tavisuflebis aRkveTas – 500 larze naklebi. kanonmdeblobiT ar
aris gansazRvruli jarimis maqsimaluri odenoba. mimaCnia, rom
kanonmdebelma unda gansazRvros jarimis maqsimaluri odenoba.
dRes moqmedi kanonmdeblobiT, aRniSnuli mosamarTlis diskrecias
warmoadgens. mosamarTle valdebulia, ise rogorc sasjelis
saxiTY vadiani Tavisuflebis aRkveTis daniSvnis SemTxvevaSi,
jarimis dakisrebis drosac daicvas Tanazomierebis principi. Tu
mosamarTle aRniSnuls ar gaiTvaliswinebs da sasjelis saxiT
daniSnavs jarimas didi odenobiT, aRniSnuli sasjeli SesaZloa
Seicvalos Tavisuflebis aRkveTiT. rac, ra Tqma unda ar
emsaxureba sasjelis miznebs.

saqarTvelos sisxlis samarTlis kanonmdeblobiT jarima
SeiZleba dainiSnos rogorc ZiriTad, ise damatebiT sasjelad.
amasTan, jarima damatebiT sasjelad SeiZleba dainiSnos im
SemTxvevaSic, rodesac igi kodeqsis Sesabamisi muxliT damatebiT
sasjelad gaTvaliswinebuli ar aris.

xSir SemTxvevebSi jarima mocemulia yovelTvis sasjelis
alternatiuli saxiT, ZiriTadi sasjelis zomasTan erTad. Statebi
asxvaveben erTi da igive saxis danaSaulisaTvis sxvadasxva
raodenobis jarimebs. ase magaliTad ohaioSi jarimis umaRlesi
zomaa 10 000 dolari, niu-iorkSi 5 aTasi dolari.538

vfiqrob, sasjelis miznebis misaRwevad Zalzed
mniSvnelovania sasjelis saxiT sazogadoebisaTvis sasargeblo
Sromis daniSvna.

sazogadoebrivad sasargeblo Sroma Tavisuflebis aRkveTis
saukeTeso alternativaa, radgan Tavidan iqneba acilebuli
Tavisuflebis aRkveTis negatiuri Sedegebi da saxelmwifos
sapatimro sasjelTan SedarebiT gacilebiT ufro naklebi
ujdeba.539

recidivizmTan brZolis sakiTxSi yuradsaRebi daskvna
keTdeba amerikeli mkvlevarebis mier alternatiuli sasjelis
iseTi saxis gamoyenebasTan dakavSirebiT, rogoric aris
sazogadoebrivad sasargeblo Sroma. jinjer martinma gamoikvlia
arsebuli monacemebi oregonis Statidan, romelic exeboda
recidivis koeficients sasjelis daniSvnis alternatiul
formebze. 1999 wlis ianvridan 2001 wlis dekembramde cixidan
gamosuli 13,219 patimari CarTuli iyo am kvlevaSi. martinma
aRmoaCina, rom iseTi saSualebebi, rogoric aris sazogadoebrivi
momsaxurebis programebi, magaliTad, sazogadoebisaTvis

538 ix. o. maWaraSvili, GdanaSaulisa da sasjelis kategoriebi (SedarebiTi
analizi), almanaxi, #12, 1999, gv. 58.

539 ix. q. mWedliSvili-hedrixi, sapatimro sasjelebis alternativa
sazRvargareTis qveynebSi, sisxlis samarTlis kanonmdeblobis
liberalizaciis tendenciebi saqarTveloSi, Tbilisi, 2016, gv. 693-694.
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sasargeblo Sroma, ufro iafi iyo, vidre patimroba da 12 Tvis
Semdeg isini recidivis ufro dabal dones aCvenebdnen.540

mosamarTlem alternatiuli sasjelebidan unda SearCios
is, romelic yvelaze metad miesadageba msjavrdebulis jerovnad
CarTvas sazogadoebriv cxovrebaSi.541

germanul sisxlis samarTlis dogmatikaSi miaCniaT, rom
Tavisuflebis aRkveTa aRvivebs da unarCunebs damnaSaves agresiul
instiqtebs. sazogadoebisagan mudmivi izolacia, araviTar
SemTxvevaSi, aravis xdis ukeTess.542

rogorc vxedavT Zalzed mniSvnelovania alternatiuli
sasjelebis roli msjavrdebulTa resocializaciis
TvalsazrisiT. Sevecade, mokled ganmexila alternatiuli
sasjelebi sasjelis miznebTan mimarTebiT, vinaidan aRniSnulze
detalurad ukve vimsjeleT.

$3. sasjelis individualizacia

sasjelis miznebi mWidrod aris dakavSirebuli sasjelis
individualizaciasTan. sasjelis miznebis miRwevis erT-erTi
ZiriTadi saSualebaa sasjelis individualizaciis principis
ganxorcieleba. sasjelis individualizaciis principi erT-erTi
umniSvnelovanesi principia sisxlis samarTalSi.

rusul sisxlis samarTlis literaturaSi miTiTebulia,
rom sasjelis daniSvnis ZiriTad da gadamwyvet princips
sasjelis individualizaciis principi warmoadgens.543

i. karpeci miuTiTebs, rom sasjelis individualizaciis
principi gulisxmobs Cadenili danaSaulis sazogadoebrivi
saSiSroebis xasiaTis da xarisxis, damnaSavis pirovnebis,
damamZimebeli da Semamsubuqebeli garemoebebis gaTvaliswinebas.544

prof. m. lekveiSvili miuTiTebs, rom sasjelis
individualizacia gulisxmobs sasamarTlos mier danaSaulis
Camdeni piris mimarT sisxlis samarTlis kanonis, saqmeze
arsebuli yvela garemoebis zedmiwevniTi Seswavlisa da Tavisi
Sinagani rwmeniT ganmtkicebuli konkretuli sasjelis RonisZiebis
gansazRvras. sasjelis individualizacia ara mxolod
samarTliani sasjelis dadgenis principia, aramed kanonisa da
sisxlis samarTlis politikis miznis Sesrulebis efeqtianobis
aucilebeli pirobaa. amitomac, sisxlis samarTlis politikasa da

540 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 214.

541 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis
Targmani frangulidan), 1999, gv. 443.

542 ix. o. maWaraSvili, GdanaSaulisa da sasjelis kategoriebi (SedarebiTi
analizi), almanaxi, #12, 1999, gv. 59.

543 ix. Применение наказания по советскому уголовному праву, М. 1958, с. 27.
544 ix. И.И. Карпец, индивидуализация наказания, в советском уголовном праве,

Москва, 1961, с.10
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sisxlis samarTlis sistemaSi sasjelis individualizacia zogadi
principis statusis donemdea ayvanili.545

rusul sisxlissamarTlebriv literaturaSi
erTmaneTisagan ganasxvaveben sasjelis individualizacias kanonSi
da sasjelis individualizacias sasamarTloSi. sasjelis
individualizacia kanonSi - es aris sisxlis samarTlis zogadi
da gansakuTrebuli nawilis normebSi gamoxatuli debulebebi,
romlebic abstraqtul formaSi avaldebuleben sasamarTlos
gaiTvaliswinos es debulebebi danaSaulis Camdeni pirisaTvis
sasjelis daniSvnisas, kanoniT gaTvaliswinebuli sanqciis
farglebSi. xolo, sasjelis individualizacia sasamarTloSi - es
aris zogadi da gansakuTrebul nawilis debulebebis gamoyeneba
konkretuli pirisaTvis sasjelis daniSvnisas, damnaSavis
pirovnebis Taviseburebebis da saqmis garemoebebis
gaTvaliswinebiT, romlebic amsubuqeben da amZimeben
pasuxismgeblobas.546

prof. g. naWyebia miuTiTebs, rom pasuxismgeblobis
individualizacia praqtikulad SeuZlebeli iqneboda, Tu
kanonmdebeli sisxlis samarTlis kanonSi ar gaiTvaliswinebda
pasuxismgeblobis diferencirebul zomebs. amdenad,
pasuxismgeblobis diferenciacia da individualizacia arsebiTad
erTi principia, romelic mimarTulia kanonmdebelze, xolo
sasjelis daniSvna, rogorc praqtikuli procesi, sisxlis
samarTlis kanonis Sesabamisad ganxorcieldeba.547

sasjelis individualizaciis principi gulisxmobs
damnaSavis mier Cadenili qmedebis saSiSroebis, bralis xarisxis,
danaSaulis Semamsubuqebel da damamZimebel garemoebaTa
Sefasebis, braldebulis pirovnebis da sxva mniSvnelovan
garemoebaTa gaTvaliswinebiT mkacrad individualizebuli
samarTliani sasjelis Sefardebas.548

aRniSnulidan gamomdinare, SeiZleba iTqvas, rom pirvel
rigSi kanonmdebelma konkretuli danaSaulisaTvis unda SearCios
Sesabamisi sasjeli. xolo Semdgom, sasamarTlom konkretuli
damnaSavis pirovnebis gaTvaliswinebiT daniSnos adekvaturi
sasjeli. ar SeiZleba sxvadasxva simZimis danaSaulisaTvis
kanonmdeblobiT gaTvaliswinebuli iyos erTnairi sasjelebi.
Tumca unda aRiniSnos, rom saqarTvelos sisxlis samarTlis
kodeqsis 128-e muxli (gansacdelSi mitoveba) da 129-e muxli
(dauxmarebloba) isjeba Tavisuflebis aRkveTiT or wlamde. maSin,
rodesac gansacdelSi mitoveba ufro mZime danaSaulia, vidre
dauxmarebloba. gansacdelSi mitovebis dros damnaSaves akisria

545 ix. m. lekveiSvili, sasjelis miznebi da sasjelis Sefardebis
sisxlissamarTlebrivi da kriminologiuri aspeqtebi, marTlmsajuleba da
kanoni, #4(43),14 gv. 27.

546 ix. И.И. Карпец, индивидуализация наказания, в советском уголовном праве,
Москва, 1961, с.12.

547 ix. g. naWyebia, sisxlis samarTlis mecnierebis sagani, Tbilisi, 1998, gv. 139.
548 ix. m. lekveiSvili, sasjelis individualizacia, rogorc sasjelis

Sefardebis mniSvnelovani principi, sisxlis samarTlis kanonmdeblobis
liberalizaciis tendenciebi saqarTveloSi, 2016, gv. 210.
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specialuri samarTlebrivi movaleoba, anu samarTlebrivi
garantis funqcia, maSin rodesac dauxmareblobis dros aseTi
valdebuleba ar arsebobs. amdenad, ar SeiZleba zemoaRniSnuli
danaSaulebi erTnairi sasjeliT isjebodes. ufro metic,
gansacdelSi mitoveba Tavisuflebis aRkveTasTan erTad aseve
isjeba gamasworebeli samuSaoTi vadiT erT wlamde, xolo
dauxmarebloba ki – gamasworebeli samuSaoTi vadiT or wlamde.
gansacdelSi mitoveba ufro mkacrad unda isjebodes, vidre
dauxmarebloba, xolo kanonmdeblobiT ki sasjelebi piriqiT aris
gansazRvruli, rac Sesworebas saWiroebs.

g. krigeri miuTiTebs, rom sasjelis daniSvnisas
aucilebelia, sasamarTlom gansazRvros sasjelis iseTi zoma,
romelic Seesabameba Cadenili danaSaulis sazogadoebrivi
saSiSroebis xasiaTs da xarisxs, agreTve gaiTvaliswinos
damnaSavis pirovneba.549

amdenad, zemoaRniSnulidan gamomdinare, mosamarTlem unda
SearCios iseTi saxis sasjeli, romelic Seesabameba damnaSavis
pirovnebas da mis mier Cadenil danaSaulis simZimes.

sasjelis individualizacia gamsWvalulia pedagogiuri
suliskveTebiT. rogorc aRzrdis problema sworad ver gadawydeba
pedagogiuri SabloniT, aRsazrdelTa individualuri
Taviseburebebis gaTvaliswinebis gareSe, ise pasuxismgeblobis
individualizaciis principi praqtikulad ver ganxorcieldeba
braleulTa pirovnul TaviseburebaTa gaTvaliswinebis gareSe.550

sasjelis individualizaciis principi gulisxmobs
gansasjelisaTvis Cadenili danaSaulis simZimisa da misi
pirovnebis Sesabamisi samarTliani sasjelis daniSvnas, amasTan
iseTi sasjelis daniSvnas, romelic maqsimalurad uzrunvelyofs
sasjelis miznis ganxorcielebas.551

rogorc vxedavT, sasjelis daniSvnis dros Rrmad unda
iqnes Seswavlili damnaSavis pirovneba. sasjelis daniSvnis dros
pirovnebis maxasiaTeblebis gaTvaliswinebaze marTebulad
msjelobs prof. irakli dvaliZe.

samarTliani sasjelis daniSvna, bralze agebuli sisxlis
samarTlis farglebSi, aucilebel winapirobad gulisxmobs
danaSaulis fsiqologiuri mxaris detalur analizs, romelic
iZleva pirovnebis Sinagani samyaros Sesaxeb saerTo suraTs anu
mis RirebulebiT orientaciebs, midrekilebebs, temperaments,
interesebs da motivaciis sxva subieqtur faqtorebs naTeli
efineba.552

Tuki danaSaulis Cadenamde adamiani yoymanobda, es
SeiZleba miuTiTebdes aseTi gadawyvetilebis miRebaSi mis sust

549 ix. Г.А. Кригер, наказание и его применение,  Москва, 1962,  с. 27.
550 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,

red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 30.
551 ix. T. donjaSvili, saqarTvelos sisxlis samarTali, zogadi nawili,

2002, gv. 402.
552 ix. i. dvaliZe, motivisa da miznis zegavlena qmedebis kvalifikaciasa da

sisxlissamarTlebriv pasuxismgeblobaze, sadisertacio naSromi, 2008, gv. 132.
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nebisyofaze, rac, Tavis mxriv, imaze metyvelebs, rom misTvis arc
ise umniSvneloa sazogadoebis zneobrivi da samarTlebrivi
Rirebulebani. amitom sasjelic SedarebiT lmobieri unda
dainiSnos.553

sasjelis konkretuli RonisZiebis gansazRvrisas
sasamarTlom, kanonierebis principTan erTad, unda
ixelmZRvanelos sasjelis individualizaciis principiT.
sasamarTloebma angariSi unda gauwion kanonis moTxovnas
sasjelis daniSvnisadmi mkacrad individualuri midgomis Sesaxeb,
Cadenili danaSaulis sazogadoebrivi saSiSroebis xasiaTisa da
xarisxis, damnaSavis pirovnebisa da saqmis Semamsubuqebeli da
damamZimebeli garemoebebis gaTvaliswinebiT. sasjelis
individualizaciisaTvis didi mniSvneloba aqvs damnaSavis
pirovnebas. sasamarTlom guldasmiT unda Seiswavlos damnaSavis
pirovneba, misi individualuri Tvisebebi da Taviseburebani,
moraluri saxe, warsuli saqmianoba.554

sisxlis samarTlis kerZo nawilSi, TiToeuli danaSaulis
xasiaTis mixedviT, diferencirebulia sasjeli. sisxlis
samarTlis kodeqsSi, rogorc wesi, Tavidanaa acilebuli
absoluturad gansazRvruli sanqciebi, xolo, mTel rig
SemTxvevebSi dawesebulia sasjelis maqsimumi amave
danaSaulisaTvis iqve sasjelis minimaluri zomis gansazRvris
gareSe.  aRniSnuli sasamarTlos saSualebas aZlevs SearCios ara
marto sasjelis yvelaze optimaluri saxe, aramed kanonis
farglebSi sasjelis minimaluri zRvaric gansazRvros555.

magaliTad, Tu romelime konkretuli danaSauli sasjelis
saxiT iTvaliswinebs Tavisuflebis aRkveTas oTx wlamde vadiT,
sasamarTlos ufleba aqvs daniSnos sasjeli eqvsi Tvidan oTx
wlamde. am SemTxvevaSi, sasamarTlo Tavisi Sexedulebisamebr
niSnavs sasjels, rac sasjelis individualizaciis
ganxorcielebis saSualebas iZleva.

BamasTan, unda aRiniSnos, rom saqarTvelos sisxlis
samarTlis kodeqsSi bolo dros ganxorcielebuli sakanonmdeblo
cvlilebebis Sedegad, sasjelis individualizaciis principi
zogjer irRveva. ase magaliTad, saqarTvelos sisxlis samarTlis
kodeqsis 2381-e muxlis (civi iaraRis tareba) pirveli nawiliT
gaTvaliswinebuli qmedeba isjeba Tavisuflebis aRkveTiT eqvsi
Tvis vadiT. aseve, saqarTvelos sisxlis samarTlis kodeqsis

me-2006 muxlis (savaldebulo markirebas daqvemdebarebuli
araaqcizuri saqonlis markirebis niSnis meoradi gamoyenebis
mizniT gasaReba, SeZena da gamoyeneba an/da sxva pirisaTvis
gadacema) pirveli nawiliT gaTvaliswinebuli qmedeba isjeba eqvs
Tvemde vadiT. maSin, rodesac sasjelis minimaluri da maqsimaluri
zRvari erTmaneTs emTxveva (6 Tve). sayovelTaod cnobilia, rom

553 ix. i. dvaliZe, motivisa da miznis zegavlena qmedebis kvalifikaciasa da
sisxlissamarTlebriv pasuxismgeblobaze, sadisertacio naSromi, 2008, gv. 136.

554 ix. saqarTvelos ssr sisxlis samarTlis kodeqsis komentarebi, avtorTa
koleqtivi, red. T. wereTeli, g. tyeSeliaZe, Tbilisi, 1976, gv. 211-213.

555 ix. g. naWyebia, sisxlis samarTali, zogadi nawili, Tbilisi, 2011, gv. 99-100.
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absoluturad gansazRvruli sanqciebi miuRebelia sisxlis
samarTlisaTvis, vinaidan aRniSnuli sanqciebi winaaRmdegobaSi
modis sasjelis individualizaciis principTan. sasjelis
individualizaciis principis realizacia swored imas
gulisxmobs, rom mosamarTlem kanoniT dadgenili sasjelis
farglebSi iseTi saxis sasjeli unda SearCios, romelic
Seesabameba damnaSavis pirovnebas da mis mier Cadenil danaSaulis
simZimes. zemoaRniSnuli muxlebis sanqciebi ki ewinaaRmdegeba
sasjelis individualizaciis princips. MmagaliTad, orma adamianma
Caidina sisxlis samarTlis kodeqsis me-2006 muxlis pirveli
nawiliT gaTvaliswinebuli qmedeba (aRniSnuli sasjelis saxiT
mxolod Tavisuflebis aRkveTas iTvaliswinebs). erTis mimarT
arsebobs Semamsubuqebeli, xolo meoris mimarT ki damamZimebeli
garemoebebi. mosamarTle iZulebulia orive damnaSaves erTnairi
sasjeli dauniSnos, vinaidan kanonmdebloba ar aZlevs sxva
saSualebas. vfiqrob, mosamarTles unda hqondes sruli
SesaZlebloba sasjeli daniSnos Tavisi Sexedulebisamebr.

prof. i. dvaliZe marTebulad miuTiTebs, rom
warmoudgenelia samarTliani sasjelis daniSvna, Tu sisxlis
samarTlis kanoni yoveli konkretuli SemTxvevisTvis mosamarTles
saSualebas ar miscems Tavisi Sexedulebisamebr gansazRvros
sasjeli. bunebrivia, aq kanonmdeblis nebas, anu mis mier dadgenil
farglebs sasjelis daniSvnis sakiTxSi sabaziso mniSvneloba
eniWeba.556

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom sasjelis farglebs didi mniSvneloba aqvs sasjelis
individualizaciisaTvis. dreris, brunsisa da sxvaTa mosazrebiT
sasjelis farglebSi igulisxmeba saSualo sasjeli
(ariTmetikuli gansazRvrebiT).557

sainteresoa vidalis Sexeduleba danaSaulisa da sasjelis
proporciis Sesaxeb. ,,sasjelisa da damnaSavis pasuxismgeblobis
proporciis dadgenis saqme kanonmdebelma, romelsac ar SeuZlia
winaswar icodes damnaSavis xasiaTi da pirovneba, unda gadasces
mosamarTles, romelsac SeuZlia, yovel calkeul SemTxvevaSi,
konkretulad Seafasos dasjadobis aRniSnuli sawyisebi.
maSasadame, aucilebelia, rom kanonmdebelma neba darTos
mosamarTles Secvalos sasjeli calkeuli danaSaulisaTvis. am
mizniT aris dawesebuli sasjelis minimumi da maqsimumi, romlis
farglebSi mosamarTles SeuZlia imoZraos da Seufardos sasjeli
mocemuli konkretuli SemTxvevis Taviseburebis Sesabamisad.~558

saqarTvelos sisxlis samarTlis kodeqsis 55-e muxlis
Tanaxmad, sasamarTlos SeuZlia daniSnos am kodeqsis Sesabamisi
muxliT dawesebuli sasjelis zomis udables zRvarze naklebi

556 ix. i. dvaliZe, sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis
sxva sisxlissamarTlebrivi Sedegebi, Tbilisi, 2013, gv. 72.

557 ix. ix. A.   Montenbruck, Strafrahmen und Strafzumessung, Berlin, 1983, S. 30.
558 ix. al. vaCeiSvili, sasjeli da socialuri dacvis RonisZiebani, Tbilisi,

1960, gv. 92.
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sasjeli an sxva, ufro msubuqi saxis sasjeli, Tu mxareebs Soris
dadebulia saproceso SeTanxmeba.

mimaCnia, rom sisxlis samarTlis kodeqsis 55-e muxli
winaaRmdegobaSi modis sasjelis individualizaciis principTan.
Tu mxareebs Soris ar aris dadebuli saproceso SeTanxmeba,
sasamarTlos ara aqvs ufleba daniSnos minimalur sasjelze
naklebi sasjeli. vfiqrob, rom minimalur sasjelze naklebi
sasjelis daniSvna SesaZlebeli ar unda iyos mxolod saproceso
SeTanxmebis dadebis dros. aRniSnuli sakiTxi, sasamarTlom
TviTon unda gadawyvitos, individualuri midgomis safuZvelze.

prof. m. turavas azriT, aRniSnuli sakanonmdeblo
cvlileba asustebs mosamarTlis procesualur-samarTlebriv
mdgomareobas sasjelis daniSvnis dros da aZlierebs prokuroris
pozicias sisxlis samarTlis procesSi559.

rogorc ukve aRiniSna, saqarTvelos sisxlis samarTlis
kodeqsSi ar aris mocemuli absoluturad gansazRvruli sanqciebi
(zogierTi gamonaklisebis garda, rac Sesworebas moiTxovs).
umravles normebSi mocemulia sasjelis minimaluri da
maqsimaluri zRvari. rac Tavis mxriv uzrunvelyofs sasjelis
individualizaciis principis realur ganxorcielebas. magaliTad,
erTi da igive danaSaulis Cadenis SemTxvevaSi sasamarTlom
SesaZloa sxvadaxva saxis sasjeli daniSnos.

unda aRiniSnos, rom saqarTvelos sisxlis samarTlis
kodeqsSi bolo dros Sesuli sakanonmdeblo cvlilebebis
Sedegad, erTgvarad SeizRuda mosamarTlis Tavisufleba sasjelis
zomis gansazRvrisas. aRniSnuli ganpirobebulia, imiT, rom
sisxlis samarTlis kodeqsSi sanqciis minimalurma zRvarma maRla
aiwia, xolo maqsimalurma zRvarma ki piriqiT, dabla daiwia, ramac
mosamarTle garkveulwilad SeboWa sasjelis zomis gansazRvraSi.
sisxlis samarTlis kodeqsSi gvxvdeba aseve iseTi normebic, sadac
sasjelis minimaluri zRvari izrdeba, xolo maqsimaluri zRvari
mcirdeba umniSvnelod. mimaCnia, rom aRniSnulic xels uSlis
sasjelis individualizaciis principis ganxorcielebas.

magaliTad, sicocxlis gaufrTxileblobiT mospobisaTvis
(ssk 116-e muxlis pirveli nawili) sasjelis saxiT
gaTvaliswinebuli iyo Tavisuflebis aRkveTa xuT wlamde vadiT.
2006 wlis 28 aprils, saqarTvelos sisxlis samarTlis kodeqsSi
ganxorcielebuli sakanonmdeblo cvlilebebis Sedegad,
sicocxlis gaufrTxileblobiT mospobisaTvis (ssk 116-e muxlis
pirveli nawili) sasjelis saxiT gaTvaliswinebuli iqna
Tavisuflebis aRkveTa oridan oTx wlamde. rogorc vxedavT
sasjelis minimalurma zRvarma aiwia 6 Tvidan 2 wlamde, xolo
maqsimalurma zRvarma daiwia 5 dan 4 wlamde. Tu adre moqmedi
sisxlis samarTlis kodeqsis mixedviT mosamarTles ufleba
hqonda daeniSna eqvsi Tvidan xuT wlamde Tavisuflebis aRkveTa,
dRes moqmedi kodeqsiT mosamarTles SeuZlia daniSnos oridan

559 ix. m. turava, sisxlis samarTali, zogadi nawilis mimoxilva, merve gamocema,
Tbilisi, 2010, gv. 295.
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oTx wlamde Tavisuflebis aRkveTa. rogorc vxedavT sasjelis
minimaluri da maqsimaluri zRvari dauaxlovda erTmaneTs.
vfiqrob, aRniSnuli  ewinaaRmdegeba sasjelis individualizaciis
princips.

mosamarTlis Tavisufleba SezRuda agreTve saqarTvelos
saerTo sasamarTloebis mosamarTleTaTvis Sedgenilma
saxelmZRvanelo rekomendaciebma da winadadebebma sisxlis
samarTlis sasamarTlo praqtikis problematur sakiTxebze.
mag. sisxlis samarTlis kodeqsis 177_e muxlis pirveli nawili:
1) gasaTvaliswinebeli garemoebebis gareSe isjeba Tavisuflebis
aRkveTiT 1 wlis vadiT. 2) iTanamSromla gamoZiebasTan isjeba
jarimiT 1000 lari da a. S.560

mimaCnia, rom aRniSnuli rekomendaciebi ewinaaRmdegeba
sasjelis individualizaciis princips. imisaTvis, rom miRweul
iqnas sasjelis miznebi, mosamarTles unda mieces farTo arCevani
sasjelis daniSvnis dros. sasjelis daniSvnis dros gamoiyeneba
Semdegi principebi: individualizaciis, samarTlianobis, humanizmis
principebi da a.S sisxlis samarTlis erT-erTi umniSvnelovanesi
principia sasjelis individualizaciis principi. sasjelis
individualizaciis principi xorcieldeba pirvel rigSi
kanonmdeblobaSi pasuxismgeblobis diferenciaciis gziT, xolo
Semdeg sasamarTlos mier sasjelis daniSvnis procesSi.
zemoaRniSnuli rekomendaciebi winaaRmdegobaSi modis am
principTan, vinaidan igi ar iTvaliswinebs damnaSavis pirovnul
maxasiaTeblebs. magaliTad, ori erTi da igive simZimis danaSaulis
Cadenis SemTxvevaSi, mosamarTlem SesaZloa erTnairi sasjeli
daniSnos. maSin, rodesac, TiToeuli pirovnebis gaTvaliswinebiT,
SesaZloa gansxvavebuli sasjeli dainiSnos.

,,bralze orientirebuloba~ martooden ar niSnavs, rom
pirovnebam pasuxi qmedebis braleulad CadenisaTvis unda agos,
aramed, aseve niSnavs, rom sasjeli unda ganisazRvros bralis
xarisxis Sesabamisad. aRniSnulisgan gansxvavebiT, sasjelis
daniSvnis saxelmZRvanelo winadadebebi (,,gaidlainebi~)
orientirebulia mxolod obieqtur garemoebebze. ,,gaidlainebi~
sasjelis Sefardebis dros iTvaliswinebs mxolod qmedebis
umarTlobaze orientirebul sasjels. ,,gaidlainebis~ erT-erT
ZiriTad uaryofiT mxared miCneulia, rom masSi sasjelis
gansazRvris masStabebs mxolod gansasjelis mier Cadenili
qmedeba da ara pirovneba da misi bralis xarisxi warmoadgens.561

Tumca unda aRiniSnos, rom saxelmZRvanelo winadadebebsa
da rekomendaciebs aqvs mxolod sarekomendacio xasiaTi.
aRniSnuli rekomendaciebis dadebiT mxared unda miviCnioT is, rom
igi xels uwyobs erTgvarovani sasamarTlo praqtikis
Camoyalibebas, Tumca sasjelis individualizaciis princips
ewinaaRmdegeba.

560 ix. saxelmZRvanelo rekomendaciebi da winadadebebi sisxlis samarTlis
sasamarTlo praqtikis problematur sakiTxebze, 2007, gv. 18.

561 ix. g. TumaniSvili, ,,gaidlainebis~ marTlmsajulebis sistemaSi gamoyenebis
sakiTxisaTvis, marTlmsajuleba da kanoni, #3, 2010, gv. 69-70.
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sasjelis individualizaciis principi mimarTulia
msjavrdebulis resocializaciisaken. imisaTvis, rom yvela
msjavrdebuls miesajos samarTliani, humanuri sasjeli,
mosamarTlem unda SearCios arc Zalian mkacri da arc Zalian
msubuqi sasjeli, vinaidan arc erT SemTxvevaSi sasjeli ver
miaRwevs im mizans, rasac isaxavs kanonmdebeli.562

sasjelis individualizacia sakmaod mniSvnelovani
principia, romlis arsi gansazRvrulia TviT sasjelis miznebiT.
Tu sasjeli ar aris samagieros mizRva Cadenili danaSaulisaTvis,
maSin, gasagebia, rom sasjelisagan unda miviRoT praqtikuli
sargeblianobis maqsimumi – aRvadginoT darRveuli samarTlianoba,
mivaRwioT danaSaulTa Tavidan acilebas rogorc msjavrdebulis,
ise sxva pirebis mxriv, gamovaRviZoT an aRvzardoT msjavrdebulSi
pozitiuri pasuxismgebloba, raTa sasjelis moxdis Semdeg
msjavrdebuli aRsdges saxelmwifosTan sisxlissamarTlebriv
urTierTobaSi da saxelmwifos winaSe pozitiuri
pasuxismgeblobis viTarebaSi.563

sasjelis individualizaciis principi marTlac, rom
umniSvnelovanesi principia sisxlis samarTalSi.  sasamarTlom
sasjeli unda daniSnos kanonmdeblobis moTxovnaTa sruli
dacviT da sasjelis individualizaciis principis
gaTvaliswinebiT. winaaRmdeg SemTxvevaSi sasjeli ar iqneba
samarTliani da sasjelis miznebic miuRweveli darCeba.

562 И.И. Карпец, индивидуализация наказания, Москва, 1961, с-21
563 ix. g. naWyebia, sisxlis samarTali, zogadi nawili, Tbilisi, 2011, gv. 100-101.
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Tavi VIII.

sasjelis aRsruleba da efeqturoba

$1. sasjelis aRsrulebis Taviseburebani
resocializaciasTan kavSirSi

sasjelis miznebTan mWidrod aris dakavSirebuli sasjelis
aRsrulebis problema. sasamarTlom SeiZleba daniSnos, rogorc
sapatimro, ise arasapatimro saxis sasjeli. resocializaciasTan
mimarTebiT SedarebiT problemuria Tavisuflebis aRkveTis saxiT
daniSnuli sasjelebis aRsrulebis Taviseburebani. amitom,
ZiriTadad aRniSnul sakiTxs SevexebiT.

patimrobis kodeqsis pirveli muxlis me-2 nawilis Tanaxmad,
saqarTveloSi patimrobisa da Tavisuflebis aRkveTis aRsruleba
xorcieldeba kanonierebis, humanizmis, demokratiulobis, kanonis
winaSe Tanasworobisa da sasjelis individualizaciis principebze
dayrdnobiT.

sisxlis samarTlis literaturaSi miTiTebulia, rom
sasjelis aRsruleba warmoadgens danaSaulTan brZolisa da
kontrolis instruments, romlis mizania resocializacia,
recidivis Tavidan acileba da sazogadoebis dacva.564

sasjelis aRsrulebisas mniSvnelovans rols TamaSobs
danaSaulis simZime. rac ufro mZimea qmedeba, miT ufro gvian
iwyeba resocializaciis procesi.565

sasjelis aRsrulebam, pirvel rigSi damnaSaveebi unda
gamoasworos. rac niSnavs Sromismoyvareobis iZulebas, wesrigisa
da disciplinis dacvas, raTa isini sasjelis moxdis Semdeg
sazogadoebisaTvis safrTxes aRar warmoadgendnen.566

germaniis federalurma sakonstitucio sasamarTlom
Tavisuflebis aRkveTis aRsrulebis gansakuTrebul miznad miiCnia
msjavrdebulis resocializacia.567

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom sasjelis aRsrulebis mTavari mizania msjavrdebuli
dabrundes pirvandel mdgomareobaSi, aseve gaTavisuflebis Semdeg
warmarTos Tavisi cxovreba sasjelis gareSe.568

patimrobis kodeqsis 116-e muxlis me-2 nawilis ,,a~
qvepunqtis Tanaxmad, msjavrdebulis resocializaciis erT-erTi

564 ix. S. Schmidt, Resozialisierung und Strafvollzug. Theoretische Überlegungen und empirische
Untersuchung zu Sanktionseinstellungen in der Öffentlichkeit, 2007, S. 3

565 ix. N. Lange, Resozialisierung im Gefängnis, Hauptseminararbeit, Germany, 2000, S. 4.
566 ix. D. Schauz, Strafen als moralische Besserung. Eine Geschichte der Straffälligenfürsorge

1777-1933, München, 2008,  S. 380
567 ix. J.  Hillebrand, Organisation und Ausgestaltung der Gefangenenarbeit in Deutschland,

Godesberg, 2009, S. 18.
568 ix. G. Sakalauskas,  Strafvollzug in Litauen.  Kriminalpolitische Hintergründe, rechtliche

Regelungen, Reformen, Praxis und Perspektiven, Godesberg, 2006, S. 136.
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saSualebaa sasjelis moxda dadgenili wesis Sesabamisad. pirvel
rigSi aq igulisxmeba, sasjelis moxda ganxorcieldes erovnuli,
Tu saerTaSoriso kanonmdeblobis moTxovnaTa sruli dacviT.
sasjelis aRsrulebisas zedmiwevniT unda Sesruldes
kanonmdeblobis moTxovnebi, raTa ganxorcieldes sasjelis
umTavresi mizani – msjavrdebulis resocializacia. upirveles
yovlisa, daculi unda iqnes msjavrdebulTa uflebebi, rac maT
kanonmdeblobiT gaaCniaT.

miTumetes, sasjelis aRsrulebis procesSi ar unda iqnas
daSvebuli Secdomebi. imisaTvis, rom sasjelis moxdis Semdeg
yofili msjavrdebuli daubrundes sazogadoebas da moxdes misi
xelaxali CarTva sazogadoebaSi, saWiroa sasjelis aRsruleba
moxdes kanonmdeblobis moTxovnaTa sruli dacviT.

sasjelis aRsruleba niSnavs ara mxolod Tavisuflebis
aRkveTasa da adamianis Camwyvdevas sapyrobileSi Tu sxva
sasjelaRsrulebiT dawesebulebaSi, aseve is SeiZleba gamoixatos
zedamxedvelobaSi, msjavrdebulis meTvalyureobaSi, mis
konsultirebaSi da misdami mopyrobaSi.569

sasjelis aRsrulebis procesSi dauSvebelia
msjavrdebulebTan arahumanuri da sastiki mopyroba. adamianis
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis
me-3 muxlis Tanaxmad: ,,aravin ar SeiZleba gaxdes wamebis,
araadamianuri an damamcirebeli mopyrobis, an dasjis msxverpli.~

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis me-3
nawilis Tanaxmad: ,,sasjelis mizani ar aris adamianis fizikuri
tanjva da misi Rirsebis damcireba.~ rogorc vxedavT, sisxlis
samarTlis kanonmdebloba krZalavs adamianis fizikur tanjvas da
misi Rirsebis damcirebas. fizikuri sasjelebi saqarTveloSi
akrZalulia.

aranair viTarebaSi da arasodes SeiZleba gamarTldes
wameba, sastiki, araadamianuri Tu Rirsebis Semlaxveli mopyroba
an dasja. aq ar SeiZleba arsebobdes gamonaklisi.570

prof. guram naWyebia marTebulad miuTiTebs, rom marTalia,
sasjeli msjavrdebulSi iwvevs moralur_fsiqologiur tanjvas,
rac sasjelis obieqturi niSania da ara misi mizani. dauSvebelia
danaSaulis Camdeni piris Rirsebis damcireba. saqme is gaxlavT,
rom danaSaulebrivi qmedeba, rogorc wesi, amoraluri aqticaa da,
maSasadame, danaSaulis Camdeni piris moraluri Rirseba imdenad
Selaxulia, rom mas zed daematos misi Rirsebis Semlaxveli
qmedebani. marTalia praqtikaSi iSviaTi ar aris uborotesi
danaSauli, romelic yvela normaluri adamianis ukidures
aRSfoTebas iwvevdes, ris gamoc Znelia Tavis Sekaveba da amgvari
pirebisadmi humanuri damokidebulebis SenarCuneba. magram, rogorc
T. dostoevski ityoda, adamianur mopyrobas SeuZlia Semoabrunos

569 ix. o. fartenaZe, Tavisuflebis aRkveTis aRsrulebis efeqturoba,
baTumi, 2009, gv. 61.

570 ix. adamianis uflebebi da sasjelaRsrulebis dawesebulebebi,
saxelmZRvanelo adamianis uflebebis sakiTxebSi sasjelaRsrulebis
dawesebulebebis TanamSromelTaTvis, niu-iorki da Jeneva, 2005, gv. 36.
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RvTis piridan gadavardnilic ki. am TvalsazrisiT isic SeiZleba
iTqvas, rom ar arsebobs gamousworebeli ,,damnaSave~, yovelTvis
unda davitovoT imis imedi, rom msjavrdebuli gamoswordeba.571

amdenad, sasjelis aRsrulebis procesSi dauSvebelia
adamianis Rirsebis damcireba da araadamianuri mopyroba.
imisaTvis, rom miRweul iqnes sasjelis miznebi da praqtikaSi
realizebul iqnes, amisaTvis sasjelis aRsrulebis procesSi
dauSvebelia msjavrdebulis mimarT arahumanuri meTodebis
gamoyeneba.

patimrobis kodeqsis 116-e muxlis me-2 nawilis ,,b~
qvepunqtis Sesabamisad, msjavrdebulis resocializaciis erT-erTi
ZiriTadi saSualebaa sareabilitacio programebis ganxorcieleba.

Tanamedrove sasjelaRsrulebis reJimis mizania moaxdinos
patimris reabilitacia.

patimrobis kodeqsis 117-e muxlis pirveli nawilis
Sesabamisad, Tavisuflebis aRkveTis dawesebulebaSi
msjavrdebulTan tardeba sareabilitacio muSaoba, romlis
mizania:

a) msjavrdebulSi kanonis, sxva adamianebis, Sromis,
adamianTa Tanacxovrebis damkvidrebuli wesebisa da normebisadmi
pativiscemis grZnobis Camoyalibeba;

b) Tavisuflebis aRkveTis dawesebulebaSi msjavrdebulTa
Soris normaluri fsiqologiuri atmosferos Seqmna;

g) msjavrdebulTa ganaTlebisa da profesiuli donis
amaRleba;

d) msjavrdebulTa momzadeba gaTavisuflebisaTvis;
e) sxvadasxva damokidebulebis mqone pirTa reabilitacia.
amave muxlis me-2 nawilis Tanaxmad, sareabilitacio

programebSi monawileoba gaTvaliswinebuli iqneba msjavrdebulis
gamosworebis xarisxis Sefasebisas da mis mimarT waxalisebis
formis gamoyenebisas.

bevr qveyanaSi da maT Soris saqarTveloSic,
arasrulwlovani patimrebis sacxovrebelTan axlos mdebare
patimrobis/sareabilitacio dawesebulebaSi ganTavseba sirTules
warmoadgens, risi mizezic arasrulwlovanTaTvis gankuTvnili
patimrobis/sareabilitacio dawesebulebebis simcire warmoadgens.
saqarTveloSi funqcionirebs mxolod erTi sareabilitacio
dawesebuleba gankuTvnili msjavrdebuli arasrulwlovani
vaJebisTvis (q. Tbilisis #11 arasrulwlovanTa sareabilitacio
dawesebuleba, limitiT 160 msjavrdebulze). arasrulwlovani
msjavrdebuli gogonebi ganTavsebuli arian q. rusTavis #5 qalTa
specialur dawesebulebaSi moqmed izolirebul ganyofilebaSi.572

1980-ian da 1990-ian wlebSi Catarda uamravi metaanalizi.
miRebuli Sedegebis mixedviT SegviZlia davaskvnaT, rom
sareabilitacio programebis gamoyenebiT ganmeorebiTi

571 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe) Tbilisi, 2007, gv. 36.

572 ix. m. SalikaSvili, g. miqanaZe, m. xasia, sasjelaRsrulebis samarTali,
Tbilisi, 2014, gv. 352-353.
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kanonsawinaaRmdego qmedebebis riski SesaZlebelia Semcirdes
10-12%-mde.573

msjavrdebulTa resocializaciisaTvis erT-erTi
mniSvnelovani komponentia sasjelis moxdis individualuri
dagegmva.

sasjelis moxdis individualuri dagegmva aris procesi,
romelic unda daexmaros patimrebs usafrTxo gaTavisuflebasa da
maTi sakanSi yofnis dros patimrobis drois saukeTesod
gamoyenebaSi. sasjelis moxdis individualuri gegma warmoadgens
sasjelis Sesrulebis programas, romelic uzrunvelyofs
patimris sazogadoebaSi xelaxali integraciis RonisZiebebs da
maTi ganxorcielebis gegmas.574

sasjelis aRsrulebisas resocializaciis TvalsazrisiT
erT-erTi mniSvnelovani komponentia msjavrdebulTa Sroma da
ganaTlebis miReba. Cven ukve detalurad visaubreT
sasjelaRsrulebis dawesebulebaSi msjavrdebulTa ganaTlebisa
da dasaqmebis mniSvnelobaze. amitom aRniSnul sakiTxs aRar
gavimeorebT.

Tavisuflebis aRkveTis saxiT daniSnuli sasjelis
moxdisas msjavrdebulTa gare samyarosTan urTierTobis
mniSvnelobazec gavamaxvileT yuradReba. amitom aRniSnul
sakiTxzec aRar SevCerdebiT.

Tavisuflebis aRkveTis aRsrulebis efeqturobaze SeiZleba
vimsjeloT im maCvenebelTa mixedviT, rogorebicaa:
sasjelaRsrulebiTi dawesebulebis reJimis ganuxreli
realizacia; msjavrdebulTa mier reJimis moTxovnebis dacva;
msjavrdebulTa Sromis organizeba; maTi Sromisadmi
damokidebuleba; msjavrdebulTa ganaTleba; profesiuli
momzadeba da a.S.575

yovelive zemoaRniSnulidan gamomdinare, SeiZleba iTqvas,
rom sasjelis aRsrulebas kanonmdeblobis moTxovnaTa sruli
dacviT, upirvelesi mniSvneloba eniWeba sasjelis miznebis
ganxorcielebaSi.

573 ix. m. xasia, penitenciur sistemaSi dasaqmebul socialur muSakTa
saxelmZRvanelo, Tbilisi, 2008, gv. 182.

574 iqve,  gv. 181-183.
575 ix. o. fartenaZe, Tavisuflebis aRkveTis aRsrulebis efeqturoba,

baTumi, 2009, gv. 179.
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$2. sasjelis efeqturoba

sasjelis miznebTan mWidrod aris dakavSirebuli sasjelis
efeqturobis sakiTxi. sasjelis efeqturoba niSnavs sasjelis
miznebis realur ganxorcielebas.

iuridiul literaturaSi aRniSnul problemasTan
dakavSirebiT sxvadasxva aspeqti arsebobs. ase magaliTad,
profesori iakovlevi werda sisxlis samarTlis kanonis
efeqturobis Sesaxeb. Sargorodski, sasjelis gamoyenebis
efeqturobis Sesaxeb, xolo nataSevi da struCkovi swavlobdnen
danaSaulTan brZolaSi, sisxlissamarTlebrivi zomebis
gamoyenebis efeqturobis problemebs.576

prof. SoTa fafiaSvili aRniSnavs, rom sisxlis samarTlis
literaturaSi erTmaneTisgan ganasxvaveben sisxlis samarTlis
kanonis efeqturobasa da sasjelis efeqturobas. gaverovis azriT:
,,sisxlis samarTlis kanonis efeqturoba - ufro farTo gagebas
gulisxmobs, vidre sasjelis efeqturoba.~ mecnierTa nawilis -
iakovlevis, Smarovis, nataSevis da sxvaTa azriT, sasjelis
efeqturobaSi igulisxmeba sazogadoebis usafrTxoebis realuri
uzrunvelyofis xarisxi, sasjelis miznebis realuri
ganxorcieleba. Sargorodskis azriT, sasjelis efeqturoba
pirvel rigSi unda ganisazRvros kanonmdeblobisa da
sazogadoebis progresuli ganviTarebis obieqtur
kanonzomierebebis SesabamisobiT da erTaderT realur
kriteriums sasjelis efeqturobis Sesafaseblad warmoadgens
danaSaulis dinamika.577

sasjelis efeqtianobis cneba niSnavs misi sasargeblo
moqmedebis koeficients, romelic gamomdinareobs, kanoniT
gaTvaliswinebuli, sasjelis miznebis miRwevis saerTo
koeficientidan.578

sasjelis efeqturoba, pirvel rigSi, gulisxmobs
msjavrdebulis mier sasjelis moxdis Semdeg misi moraluri
mrwamsidan gamomdinare, momavalSi danaSaulis Cadenaze xelis
aRebas.579

prof. SoTa fafiaSvili miuTiTebs, rom sasjelis
efeqtianoba, upirveles yovlisa, mis praqtikul gamoyenebaSi, misi
miznebis miRwevaSi unda veZioT. kanoniT dadgenili sasjelis
efeqtianoba bevradaa damokidebuli imaze, Tu ramdenad realur,
praqtikul gamoyenebas poulobs igi da rogoria misi Sedegebi
danaSaulis Tavidan acilebis TvalsazrisiT. amasTan, sadao araa,

576 ix. o. fartenaZe, sisxlissamarTlebrivi sasjelis aRsruleba (miznebi da
efeqturoba), baTumi, 1998, gv. 59.

577 ix. Ш. Папиашвили, наказания за должностные преступления и их эффективность,
Тбилиси, 1983, с-27-28.

578 ix. o. fartenaZe, sisxlissamarTlebrivi sasjelis aRsruleba (miznebi da
efeqturoba), baTumi, 1998, gv. 60.

579 ix. sisxlis samarTali, zogadi nawili, saxelmZRvanelo, avtorTa koleqtivi,
red. g. naWyebia, n. Todua, 2016, gv. 456.
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rom kanoniT dadgenili erTi da igive sasjeli erTi da imave
saxis danaSaulisaTvis erT SemTxvevaSi SeiZleba iyos efeqtiani,
Tu igi praqtikaSi sworad, obieqturad gamoiyeneba da Seesabameba
sazogadoebis progresul, kanonzomier ganviTarebas. meore
SemTxvevaSi ki man SeiZleba uaryofiTi gavlenac moaxdinos,
rogorc TviT msjavrdebulis aRzrdaze, ise sazogadoebis
danarCen wevrebze, Tuki sasamarTlo damnaSave pirs arasworad da
dausabuTeblad uzomod mkacrad an metad lmobierad dasjis da
ar daicavs sasjelis daniSvnis individualizaciis princips.580

sasjelis efeqturobaze moqmedeben Semdegi faqtorebi:
1. sisxlis samarTlebrivi akrZalvis Sesabamisoba im obieqtur
kanonzomierebebTan, romlebic sazogadoebaSi moqmedebs;
2. sisxlissamarTlebrivi principis dacva; 3. sasjelis
gardauvaloba, romelic danaSaulTa gaxsnis xarisxiT, danaSaulis
Cadenasa da sasjelis daniSvnas Soris umoklesi vadis
uzrunvelyofiT ganisazRvreba; 4. sisxlissamarTlebrivi
politikis stabilurobiT, rac, rogorc sisxlis samarTlebrivi
kanonis, aseve sasamarTlo praqtikis stabilurobaSi mdgomareobs;
5. sasamarTlo praqtikis sazogadoebriv azrTan Sesabamisoba, rac,
pirvel rigSi, ganaCenis samarTlianobaze, sazogadoebrivi azris
ganaCenis Sesaxeb informirebulobazea damokidebuli.581

sasjelis efeqturobis gansazRvrisaTvis erT-erTi
aucilebeli komponentia recidivis riskis Sefaseba. Tu sasjelis
moxdis Semdeg ar fiqsirdeba yofili msjavrdebulis mier
ganmeorebiTi danaSaulis Cadenis SemTxvevebi, sasjeli efeqtianad
unda CaiTvalos.

2011 wlis noember-dekemberSi Catarebuli msjavrdebulebis
da yofili msjavrdebulebis gamokiTxvis angariSSi miTiTebulia,
rom „sisxlis samarTlis statistikis erTiani angariSis“
dokumentSi ar arsebobs informacia danaSaulis recidivis, an
ganmeorebiTi danaSaulis Cadenis procentuli maCveneblebis
Sesaxeb. amitom erTaderTi wyaro, romlis mixedviTac SeiZleba
vivaraudoT danaSaulis ganmeorebiT Cadenis riski, aris
gamokiTxvis Sedegebi. Tumca SesaZloa realuri maCvenebeli ufro
maRalic iyos. gamokiTxulTa 77,1% pirvelad ixdida sasjels
sapatimroSi, meored da metjer sapatimroSi moxvda
respondentebis 22,9%.

gamovlinda kavSiri sapatimroSi xelmeored dabrunebasa da
dasaqmebis statuss Soris. maT Soris vinc ganmeorebiT moxvda
sapatimroSi, TiTqmis orjer meti iyo dausaqmebeli, vidre
dasaqmebuli. cxadia danaSaulis recidivze sxva bevri faqtoric
moqmedebs, Tumca dausaqmeblobis faqtoris gavlenac naTelia.582

580 ix. S. fafiaSvili, sasjelis efeqtianoba sisxlis samarTalSi, samarTali,
1995,  #3-4, gv. 48.

581 ix. z. korZaZe, sasjelis motivaciuri zemoqmedeba, almanaxi, #8, 1998
582 ix. msjavrdebulTa da pirobiT msjavrdebulTa saWiroebebis kvleva,

raodenobrivi da xarisxobrivi kvlevis angariSi, 2011 weli,
noemberi-dekemberi, gv. 14-15
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recidiul danaSaulTa statistikuri monacemebiT
SesaZlebelia gakeTdes erTmniSvnelovani daskvna imis Sesaxeb, rom
sasjelma ver aarida, ver Seakava pirovneba, romelmac adre
moixada sasjeli, axali danaSaulis Cadenisagan. dResdReobiT es
ar niSnavs imas, rom sasjelis gamoyeneba iyo araefeqturi,
radganac kanoniT gansazRvruli sasjelis zogierTi mizani
miRweulia. ase magaliTad, Tavisuflebis aRkveTis saxiT, sasjelis
moxdis dros miiRweva, kanonmorCil pirebisadmi, sasjelis
damaSinebeli zemoqmedebis mizani da amiT mtkicdeba misi
gardauvalobis principi. sazogadoebis uSiSroeba
uzrunvelyofilia im droiT mainc, ra droiTac damnaSave imyofeba
Tavisuflebis aRkveTis adgilebSi. e.i. izolirebulia
sazogadoebisagan.583

sasjelis efeqturoba saerTod sociologiuri sakiTxia da
aRniSnul problemaze detaluri msjeloba scildeba disertaciis
farglebs.

583 ix. o. fartenaZe, sisxlissamarTlebrivi sasjelis aRsruleba (miznebi da
efeqturoba), baTumi, 1998, gv. 60-61.
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Tavi IX.
arasrulwlovnis sasjeli

$1. arasrulwlovnis sasjelis miznebi

arasrulwlovnis sisxlissamarTlebriv pasuxismgeblobasTan
da sasjelTan dakavSirebuli sakiTxebi gaTvaliswinebuli iyo
saqarTvelos sisxlis samarTlis kodeqsiT. Tumca mas Semdeg, rac
saqarTvelos parlamentma miiRo arasrulwlovanTa
marTlmsajulebis kodeqsi (2015 wlis 12 ivnisi), zemoaRniSnuli
sakiTxebi aRar gvxvdeba saqarTvelos sisxlis samarTlis
kodeqsSi da isini gadatanili iqna arasrulwlovanTa
marTlmsajulebis kodeqsSi, romlis ZiriTadi nawili amoqmedda
2016 wlis 1 ianvridan. arasrulwlovanTa marTlmsajulebis
kodeqsma axleburad Camoayaliba arasrulwlovanTa sasjelis
miznebi. sanam uSualod arasrulwlovnis sasjelis miznebze
gavamaxvileb yuradRebas, minda zogadad mimovixilo
arasrulwlovnis sisxlissamarTlebrivi pasuxismgeblobis
Taviseburebani.

arasrulwlovanTa marTlmsajulebis kodeqsis me-3 muxlis
pirveli nawilis Sesabamisad, arasrulwlovani aris piri,
romelsac danaSaulis Cadenis momentisaTvis Seusrulda 14 weli,
magram ar Sesrulebia 18 weli.

2008 wlidan 2010 wlamde saqarTvelos sisxlis samarTlis
kodeqsSi moqmedebda norma, romlis Tanaxmadac,
sisxlissamarTlebrivi pasuxismgebloba zogierTi
danaSaulisaTvis ganisazRvreboda 12 wlis asakidan. unda
aRiniSnos, rom arasrulwlovani 14 dan 18 wlamde da miTumetes 12
wlis bavSvi biologiuri, Tu zneobrivi TvalsazrisiT jer kidev
Camouyalibebelia, Sesabamisad 12 wlidan sisxlissamarTlebrivi
pasuxismgeblobis daweseba da sasjelis gamoyeneba, gansakuTrebiT
ki Tavisuflebis aRkveTis SerCeva mizanSeuwonlad unda
CaiTvalos. amdenad, aRniSnuli normis gauqmeba dadebiTad unda
Sefasdes.

arasrulwlovnis asaki sxvadasxva qveynebSi gansxvavebulia.
Zalian rTulia zustad imis dadgena, Tu ra asakidan SeuZlia
mozards gaacnobieros Tavisi qmedebis marTlwinaaRmdegoba.
zogierTi 13 wlis mozardi SesaZlebelia Zalian kargad
acnobierebdes Tavis qmedebas, xolo zogierTi 14 wlis ki ver
acnobierebdes. amasTan, 17 wlis axalgazrda SesaZlebelia iyos
Camoyalibebuli bunebrivi Tu zneobrivi TvalsazrisiT, xolo 18
wlis ki ar iyos aseTi. aRniSnuli individualuria da
damokidebulia pirovnebaze. Tumca, kanonmdebelma unda daadginos
is periodi (minimaluri da maqsimaluri asaki), ra drosac
SeiZleba CaiTvalos mozardi arasrulwlovnad. rac gamoricxavs
sxvadasxvagvari interpretacias arasrulwlovnebTan mimarTebaSi.

didi xania fsiqologebma da eqimebma SeniSnes, rom 18 wlis
asakis subieqti jer kidev ar aris srulfasovani. srulasakovani
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pirovnebis Camoyalibeba xdeba ocdaori, zogjer ocdaxuTi
wlisTvis. mozrdilebisaTvis gankuTvnili sasjeli unda
gansxvavdebodes ufrosebis sasjelisagan an warmoadgendes
Sualedur rgols arasrulwlovanTa da ufrosebis sasjelebs
Soris. ase Seiqmna kanonmdeblobaSi mozrdilis koncefcia.
magaliTad mozrdili safrangeTis, niderlandebis, germaniis da
inglisis kanonmdeblobis Tanaxmad, aris 18 dan 21 wlamde
axalgazrda. portugaliaSi miRebulia zRvari 16 dan 21 wlamde,
SveicariaSi 18 dan 25 wlamde. niderlandebis sisxlis samarTlis

kodeqsis 77 d muxlis Tanaxmad, mosamarTles SeuZlia
arasrulwlovanTaTvis gaTvaliswinebuli sasjeli Seufardos
mozrdils, Tu es gamarTlebulia misi pirovnebis
gaTvaliswinebiT584. mimaCnia, rom vinaidan adamianis Camoyalibeba
ar sruldeba 18 wlis asakSi, arasrulwlovanTa marTlmsajulebis
kodeqsSi SesaZlebelia gaTvaliswinebuli iqnas mozrdilis cneba.
magaliTad, mozrdilad SeiZleba CaiTvalos 18 dan 21 wlamde piri,
romelTa sisxlissamarTlebrivi pasuxismgebloba gansxvavebuli
iqneba srulwlovanTa sisxlissamarTlebrivi
pasuxismgeblobisagan. aRniSnuli ki iqneba Sualeduri rgoli
arasrulwlovnebsa da srulwlovnebs Soris. amasTan, unda
aRiniSnos, rom arasrulwlovanTa marTlmsajulebis kodeqsi
gamoiyeneba 18-dan 21 wlamde asakis pirebis mimarT ufaso
iuridiuli daxmarebis uflebiT sargeblobasTan dakavSirebiT da
aseve ganridebis gamoyenebasTan mimarTebiT.

arasrulwlovnis sisxlissamarTlebrivi pasuxismgeblobisa
da sasjelis Taviseburebani gansxvavdeba srulwlovanTa
sisxlissamarTlebrivi pasuxismgeblobisagan da sasjelisagan
mTeli rigi garemoebebiT. magaliTad, Tu srulwlovans SeiZleba
daeniSnos uvado Tavisuflebis aRkveTa, arasrulwlovnisaTvis
aRniSnuli sasjelis gamoyeneba dauSvebelia. arasrulwlovans ar
SeiZleba daeniSnos Tavisuflebis aRkveTa 12 welze meti vadiT da
a.S.

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis
pirveli nawilis Tanaxmad, sasjelis mizania samarTlianobis
aRdgena, axali danaSaulis Tavidan acileba da damnaSavis
resocializacia. 2016 wlis 1 ianvramde moqmedi sisxlis
samarTlis kodeqsis mixedviT, sasjelis zemoaRniSnuli miznebi
exeboda rogorc srulwlovnebs, ise arasrulwlovnebs. 2016 wlis
1 ianvridan amoqmedda arasrulwlovanTa marTlmsajulebis
kodeqsi (ZiriTadi nawili), romelmac axleburad Camoayaliba
arasrulwlovnis sasjelis miznebi. arasrulwlovanTa
marTlmsajulebis kodeqsis 65-e muxlis Tanaxmad,
arasrulwlovnisTvis daniSnuli sasjelis mizania
arasrulwlovnis resocializacia-reabilitacia da axali
danaSaulis Tavidan acileba.585

584 ix. J. pradeli, SedarebiTi sisxlis samarTali (ekaterine sumbaTaSvilis
Targmani frangulidan), 1999, gv. 485.

585 ix. arasrulwlovanTa marTlmsajulebis kodeqsi, 2015.
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samarTlianobis aRdgena, rogorc sasjelis erT-erTi mizani
(ssk-is 39-e muxlis pirveli nawili), aRar gvxvdeba
arasrulwlovanTa marTlmsajulebis kodeqsSi. vfiqrob,
aRniSnuli gamowveulia imiT, rom samarTlianobis aRdgena xSirad
gaigivebulia samagieros mizRvasTan. xolo samagieros mizRva ar
SeiZleba iyos sasjelis mizani, miTumetes, roca saqme
arasrulwlovans exeba. amasTan, Seicvala sasjelis miznebis
rigiTobac. Tuki saqarTvelos sisxlis samarTlis kodeqsis 39-e
muxlis pirveli nawilis Tanaxmad, sasjelis pirvel miznad
gaTvaliswinebulia samarTlianobis aRdgena, Semdeg axali
danaSaulis Tavidan acileba da bolos damnaSavis
resocializacia, arasrulwlovanTa marTlmsajulebis kodeqsis
mixedviT, pirvel adgilzea arasrulwlovnis resocializacia-
reabilitacia da Semdgom axali danaSaulis Tavidan acileba.
Tumca unda aRiniSnos isic, rom aRniSnuls arsebiTi mniSvneloba
ar gaaCnia, vinaidan resocializacia sasjelis umTavresi mizania,
rogorc arasrulwlovnebTan, ise srulwlovnebTan mimarTebiT. Tu
ar ganxorcielda msjavrdebulis (es iqneba srulwlovani, Tu
arasrulwlovani) resocialiazacia, sasjelis danarCen miznebs
azri ekargeba. magaliTad, Tu yofilma msjavrdebulma danaSauli
kvlav Caidina, anu ver iqna miRweuli misi gamosworeba,
Sesabamisad, axali danaSaulis Tavidan acilebis (specialuri
prevencia) mizanic miuRweveli darCeba.

1.1. resocializacia-reabilitacia, rogorc
arasrulwlovnis sasjelis umTavresi mizani

arasrulwlovanTa marTlmsajulebis kodeqsis 65-e muxlis
Tanaxmad, arasrulwlovnisTvis daniSnuli sasjelis mizania
arasrulwlovnis resocializacia-reabilitacia. resocializacia-
reabilitaciis cnebas iZleva arasrulwlovanTa
marTlmsajulebis kodeqsis me-3 muxlis me-18 nawili, romlis
Tanaxmadac, resocializacia-reabilitacia aris arasrulwlovanSi
pasuxismgeblobis grZnobis, sxva adamianTa uflebebis
pativiscemis grZnobis Camoyalibeba da ganviTareba,
arasrulwlovnis fizikuri, gonebrivi, sulieri, zneobrivi da
socialuri ganviTarebis xelSewyoba da misi momzadeba
sazogadoebaSi adgilis dasamkvidreblad.

gansxvavebiT axali danaSaulis Tavidan acilebisgan,
romelic mimarTulia rogorc arasrulwlovani msjavrdebulis,
ise sxva arasrulwlovnebis mimarT, arasrulwlovnis
resocializacia-reabilitacia ki mimarTulia mxolod
arasrulwlovani msjavrdebulis mimarT. resocializaciis
procesi iwyeba arasrulwlovanis mimarT sasjelis daniSvnis
momentidan. mimaCnia, rom sasjelis aRniSnuli mizani yvelaze
mniSvnelovania sasjelis sxva miznebTan SedarebiT, gansakuTrebiT
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arasrulwlovnebTan mimarTebaSi. arasrulwlovnisaTvis
daniSnuli sasjeli orientirebuli unda iyos mis
resocializaciaze. Tu miRweuli iqneba arasrulwlovnis
resocializacia, misi mxridan axali danaSaulis Cadenac
gamoiricxeba. Sesabamisad, resocializacia arasrulwlovnis
sasjelis umTavres miznad unda CaiTvalos.

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom arasrulwlovanTa sasjeli pirvel rigSi emsaxureba ara
bralTan gaTanabrebas, aramed aRzrdas. amasTan, aRniSnuli
sasjeli unda iyos momavalze orientirebuli.586

germaniis uzenaesma sasamarTlom pirdapir miuTiTa
arasrulwlovanTa sisxlis samarTalSi aRzrdis upiratesobaze.
germanul sisxlis samarTalSi saubaria arasrulwlovnis
aRzrdaze, xolo zrdasrulebis – dasjaze.587

arasrulwlovanTa sisxlis samarTalSi aRzrdas gaaCnia
gadamwyveti mniSvneloba, romelic ZiriTadad pozitiuri
specialuri prevenciis identuria.588

sasurveli iqneba aRzrdis mniSvnelobaze iyos saubari
arasrulwlovanTa marTlmsajulebis kodeqsSi resocializacia-
reabilitaciis ganmartebisas.

samwuxarod, arasrulwlovanTa mimarT sasjelis
daniSvnisas xSirad ar eqceva yuradReba yvela im mniSvnelovan
pirobas, romelic Sejerebul unda iqnes imisaTvis, rom realurad
iyos miRweuli arasrulwlovanTa resocializaciis mizani.
saerTod ki, arasrulwlovanTa mimarT ganxorcielebuli
politika unda isaxavdes sisxlissamarTlebrivi represiis
Semdgom Sesustebas, misi amplitudis TandaTanobiT Semcirebas.589

prof. lali fafiaSvili miuTiTebs, rom mosamarTleebs ar
aqvT arasrulwlovanTa danaSaulebze individualuri midgomis
diskreciuli uflebamosileba. saerTo praqtikaSi ganaTlebisa da
arasrulwlovanis gamosworebisaken mimarTuli saqmianoba
SezRudulia, rac seriozulad abrkolebs momavalSi maTi
resocializaciis process.590

mosamarTlis mier SerCeuli unda iyos sasjelis iseTi
zoma, romelic arasrulwlovnis resocializacias uzrunvelyofs.
sasjelis zoma orientirebuli unda iyos aRzrdis miRwevaze.
sasjelis saxiT Tavisuflebis aRkveTas aRmzrdelobiTi xasiaTi
unda hqondes. arasrulwlovnisaTvis misjilma araproporciulma

586 ix. M.  Zieger, Verteidigung in Jugendstrafsachen, 6.Auflage, 2013,  S .44.
587 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajuleba

(saxelmZRvanelo), meore gamocema, Tbilisi, fraiburgi, strasburgi,
2016, gv. 127.

588 ix. A. Schönke, H. Schröder, Strafgesetzbuch, Kommentar, Verlag C.H. Beck, München,
2010, S. 702.

589 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 59.

590 ix. l. fafiaSvili, arasrulwlovanTa marTlmsajulebis zogierTi sakiTxi,
saerTaSoriso samarTlis Jurnali, #1, 2008, gv. 161.
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sasjelma SeiZleba gamoiwvios misi pativisa da Rirsebis
Selaxva.591

arasrulwlovnebs eniSnebaT SedarebiT msubuqi da
xanmokle sasjelebi, vidre srulwlovnebs. es ki ganpirobebulia
imiT, rom arasrulwlovanTa resocializacia SesaZlebelia drois
xanmokle periodSi. xangrZlivma sasjelma jer kidev
Camouyalibebel arasrulwlovanze SeiZleba uaryofiTi zegavlena
moaxdinos. imisaTvis, rom sasjeli, romelic daeniSna
arasrulwlovans iyos efeqturi da miaRwios Tavis mizans,
amisTvis saWiroa mosamarTlis mier SeirCes iseTi sasjeli,
romelic adekvaturi iqneba arasrulwlovani msjavrdebuli
pirovnebisa.

imisaTvis, rom sasjelis miznebi miRweul iqnas
arasrulwlovnisaTvis sasjelis daniSvnis SemTxvevaSi, mas unda
Seefardos iseTi sasjeli, romelic ar iqneba dakavSirebuli
Tavisuflebis aRkveTasTan.592

mimaCnia, rom mosamarTlem arasrulwlovnis mimarT
sasjelis saxiT Tavisuflebis aRkveTa unda daniSnos mxolod
ukidures SemTxvevaSi, rodesac arasapatimro saxis sasjeli ver
uzrunvelyofs sasjelis mizans. mosamarTlem arasrulwlovanTa
mimarT unda gamoiyenos alternatiuli sasjelebi, romlebic ar
arian dakavSirebuli Tavisuflebis aRkveTasTan, xolo
Tavisuflebis aRkveTa - mxolod gamonaklis SemTxvevaSi. vfiqrob,
rom mkacri sasjeli arasrulwlovans ki ar gamoasworebs, aramed
xels SeuSlis mis resocializaciis process.

Zalian rTulia, ganaxorcielo da daicva bavSvis yvela
ufleba maSin, rodesac igi TavisuflebaaRkveTilia da
moTavsebulia dakavebis centrSi (izolatorSi) an cixeSi. garda
amisa, ukve garkveuli xania aRiarebulia, rom bavSvis dakavebis
centrSi (izolatorSi), cixeSi an sxva daxurul dawesebulebaSi
moTavsebam SeiZleba iseTi uaryofiTi gavlena iqonios bavSvze,
romelic ,,ver dabalansdeba Sesabamisi mopyrobis mcdelobebiT~.
institucionalizaciis efeqti, romelic moicavs ojaxsa da
sazogadoebasTan daSorebas, xSirad mZimdeba cudi pirobebiTa da
reintegraciis RonisZiebebisa da programebis SezRuduli
xelmisawvdomobiT an ararsebobiT. cixis cxovrebam aseve
SesaZlebelia mgrZnobiare axalgazrda damnaSaveebi datovos
Zaladobis kulturis pirispir. am tipis gamocdileba
axalgazrdebs ufro daucvelebs xdis ojaxis dangrevis,
usaxlkarobis, dasaqmebis sirTuleebis, fsiqikuri problemebisa
da gaTavisuflebis Semdeg recidivis mimarT.593

591 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajulebis
Taviseburebani, 2011, gv. 81-82.

592 ix. И.И. Карпец, индивидуализация наказания, Москва, 1961, с.132.
593 ix. r. vinteri, arasrulwlovnis mimarT sasjelis gamoyenebisas

gasaTvaliswinebeli zogierTi saerTaSoriso standartis Sesaxeb wignSi:
,,saxelmZRvanelo winadadebebi sisxlis samarTlis saqmeze ganaCenis formis,
misi dasabuTebulobisa da teqstis stilistikuri gamarTulobis Taobaze,~
2015, gv. 230.
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germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom arasrulwlovanTa mimarT Tavisuflebis aRkveTa SeiZleba
gamoyenebuli iqnes mxolod im SemTxvevaSi, rodesac:
1) arasrulwlovnis mavne midrekilebis gamo, romelic qmedebaSi
gamovlinda, aRmzrdelobiTi RonisZiebis an aRmzrdelobiTi
xasiaTis iZulebiTi RonisZiebebis gamoyeneba arasakmarisia an
2) bralis simZimis gamo sasjelis gamoyeneba aucilebelia.594

arasrulwlovanTa reabilitaciisa da saganmanaTleblo
programebis gazrdis mizniT mizanSewonilia arasrulwlovanTa
Tavisuflebis aRkveTis dawesebulebis administraciis
TanamSromloba im dawesebulebebTan, romlebic zogadad
arasrulwlovanTa sakiTxebze, maT ganaTlebasa da ganviTarebaze
muSaoben (magaliTad, ganaTlebisa da mecnierebis saministro,
sportis saministro, bavSvis uflebebze momuSave da
axalgazrduli arasamTavrobo organizaciebi da sxv).595

patimrobis kodeqsis 116-e muxli msjavrdebulis
resocializaciis erT-erT saSualebad uTiTebs aRmzrdelobiT
muSaobas arasrulwlovanTa mimarT. 2000 wlis 1 ivnisamde moqmedi
saqarTvelos sisxlis samarTlis kodeqsis mixedviT sasjelis
mizani iyo xelaxali aRzrda. dRes moqmedi sisxlis samarTlis
kodeqsis Tanaxmad, sasjelis mizania msjavrdebulis
resocializacia. mimaCnia, rom xelaxali aRzrdis sasjelis
miznad aRiareba gaumarTlebelia srulwlovan msjavrdebulebTan
mimarTebaSi. rogor SeiZleba aRzardo zrdasruli adamiani,
mag. 30-35 wlis pirovneba? mimaCnia, rom SesaZlebelia xelaxla
aRzrda gamarTlebulad CaiTvalos arasrulwlovanTan
mimarTebiT. arasrulwlovani, romelic sasjels ixdis, es iqneba
sapatimro, Tu arasapatimro saxis sasjeli, masTan unda
ganxorcieldes aRmzrdelobiTi muSaoba. Tumca unda aRiniSnos,
rom arasrulwlovanTa aRzrda Zalian rTuli procesia,
aRniSnuli procesi patara asakidan, ojaxidan unda
momdinareobdes.

gamasworebel dawesebulebebSi moTavsebuli
arasrulwlovnebi uzrunvelyofilni unda iyvnen movliT, dacviT
da yvela aucilebeli daxmarebiT – socialuri, fsiqologiuri,
samedicino, fizikuri, agreTve ganaTlebisa da profesiuli
momzadebis sferoSi, - romlebic maT SeiZleba dasWirdeT maTi
asakis, sqesisa da pirovnebis gaTvaliswinebiT, agreTve maTi
srulyofili ganviTarebis interesebis gaTvaliswinebiT.596

savaldebulo saskolo asakis yovel arasrulwlovans
ufleba aqvs miiRos sakuTari moTxovnilebebis da
SesaZleblobebis Sesaferisi ganaTleba, romelic miznad isaxavs
mis momzadebas sazogadoebaSi dabrunebisaTvis. aRniSnulis

594 ix. H. Ostendorf, Jugendstrafrecht und jugendstrafverfahren (Stand März 2009), S. 39.
595 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajulebis

Taviseburebani, 2011, gv. 146.
596 ix. gaerTianebuli erebis organizaciis standartuli minimaluri wesebi

arasrulwlovanTa sisxlis samarTlis administraciis Sesaxeb
(,,pekinis wesebi~).
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mizania, gaTavisuflebis Semdeg arasrulwlovnebs SeeZloT
ganaTlebis miRebis gagrZeleba yovelgvari garTulebebis
gareSe.597

mimaCnia, rom sasjelaRsrulebis dawesebulebebSi unda iyos
kargi biblioTeka, romelic xelmisawvdomi iqneba yvela
arasrulwlovani msjavrdebulTaTvis. ganaTlebis miReba
mniSvnelovania ara marto dasaqmebisaTvis, aramed
arasrulwlovnebis cxovrebisadmi swori damokidebulebis
CamoyalibebisaTvisac. arasrulwlovani, romelic aranair
ganaTlebas ar miiRebs sasjelis moxdis periodSi,
gaTavisuflebis Semdeg, man SesaZlebelia danaSaulebrivi
qmedebebiT gaagrZelos cxovreba. zogadi ganaTlebis garda,
mniSvnelovania aseve profesiuli ganaTlebis miReba. mag. xelobis
swavla, romelsac gamoiyeneben arasrulwlovnebi sasjelis moxdis
Semdegac. amdenad, arasrulwlovnis resocializaciisaTvis
gansakuTrebiT mniSvnelovania ganaTlebis miReba.

arasrulwlovanTa Tavisuflebis aRkveTis dawesebulebaSi
aucilebelia mudmiv Statze muSaobdes an xelSekrulebiT iyos
ayvanili fsiqologi, romlis saqmianobac xels Seuwyobs
arasrulwlovanTa reabilitacias.598

gamokiTxul fsiqologTa azriT, saerTo
reabilitaciisaTvis udidesi roli eniWeba fsiqologiur
reabilitacias.  aucilebelia,  damnaSavem piradad gaacnobieros,
rom igi pasuxismgebelia sakuTar danaSaulze da ar aris
msxverpli. Tumca arc damnaSavis fsiqologiis Camoyalibeba iqneba
mizanSewonili.  fsiqologebma unda moZebnon Sualeduri wertili
da uzrunvelyon is,  rom damnaSaveebi Tavad iyvnen mzad
sazogadoebasTan adaptaciisaTvis da hqondeT masTan integrirebis
motivacia.599

arasrulwlovani damnaSave SeiZleba daubrundes normalur,
cxovrebas,  Tuki mas normalur pirobebs SevuqmniT.  es pirobebi
mraval faqtors moicavs:  jansaR socio-ekonomikur situacias,
fsiqologiur daxmarebas,  zogadi ganaTlebiTa da profesiuli
swavlebiT uzrunvelyofas.600

mimaCnia, rom religia gansakuTrebiT did rols TamaSobs
arasrulwlovanTa Semdgomi reabilitaciisaTvis.
arasrulwlovnebi, romlebic ixdian Tavisuflebis aRkveTis saxiT
daniSnul sasjelebs, mWidro urTierToba unda hqondeT
moZRvarTan, romelic daexmareba maT swori azrovnebis
CamoyalibebaSi.

uaxlesma Seswavlam gviCvena, rom religiuri rCeva-darigeba
da instruqtaJi amcirebs cixeSi Zaladobas da mas TiTqmis ara

597 ix. gaerTianebuli erebis wesebi TavisuflebaaRkveTil arasrulwlovanTa
dacvisaTvis.

598 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajulebis
Taviseburebani, 2011, gv. 146.

599 ix. arasrulwlovan damnaSaveTa reabilitacia saqarTveloSi, saqarTvelos
sazogadoebriv saqmeTa instituti, saxelmwifo mmarTvelobis skola, 2004.

600 iqve.
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aqvs recidivi. xSirad religiuri aqtiuroba, mrCevlebis da
damrigeblebis gamoyenebiT, SeiZleba iyos damatebiTi
SesaZlebloba, raTa daakavSiros Tavisuflebis aRkveTis
dawesebulebaSi arsebuli atmosfero gare sazogadoebas da
gaaumjobesos reintegraciisadmi mimarTuli Zalisxmeva.601

arasrulwlovanTa ojaxis wevrebTan urTierToba miCneulia
reabilitaciis xelSemwyob umniSvnelovanes elementad.602

arasrulwlovani, romelic sasjels ixdis Tavisuflebis
aRkveTis dawesebulebaSi, unda hqondes urTierToba ojaxTan. ar
unda hqondes adgili arasrulwlovnis ojaxTan gaucxoebas.
sasjelis moxdis periodSi mniSvnelovania ara marto
arasrulwlovnis ojaxTan urTierToba, aramed mis megobrebTan da
saerTod sazogadoebasTan, raTa sazogadoebaSi dabrunebisas Tavi
ar igrZnos man gariyulad.

vfiqrob Zalzed mniSvnelovania arasrulwlovani
msjavrdebulebis CarTuloba iseT sportul-gamajansaRebel
RonisZiebebSi, rogoricaa: curva, fexburTi, kalaTburTi da a.S.

msjavrdebulTa reabilitaciasTan dakavSirebiT saintereso
kvleva aqvs Catarebuli maia xasias. misi azriT, imisaTvis, rom
daigegmos arasrulwlovan msjavrdebulTa reabilitaciis gzebi
da mimarTulebebi, saWiroa, upirveles yovlisa Seswavlil iqnes,
Tu ra maxasiaTeblebi aqvT maT, ra saerTo TvisebaTa matareblebi
arian. gamokvlevis Sedegad, dadginda, rom isini arian cvalebadi
ganwyobilebis, arian emociurebi, impulsurebi, Camoyalibebuli ar
aqvT interesebis sfero, arian samarTlianebi, ar uyvarT roca maT
atyueben, arian gulCaTxrobilebi, Znelad ixsnebian, xSirad arian
jiutebi, ara aqvT situaciis gaanalizebis unari.603

imisaTvis, rom moxdes arasrulwlovanTa resocializacia,
saWiroa mTeli rigi garemoebebis gaTvaliswineba. aRniSnulis
ganxorcieleba gansakuTrebul midgomas moiTxovs. SeiZleba
iTqvas, rom arasrulwlovnis resocializacia-reabilitacia didad
aris dakavSirebuli maT mimarT daniSnuli sasjelis
aRsrulebasTan. rogorc ukve aRvniSneT, resocializaciis procesi
iwyeba mosamarTlis mier arasrulwlovnis mimarT sasjelis
daniSvnis momentidan da grZeldeba sasjelis aRsrulebis
periodSic da sasjelis moxdis Semdegac. aRniSnulidan
gamomdinare, arasrulwlovnis resocializaciisTvis mniSvnelovani
elementebi ganxiluli iqneba aseve arasrulwlovnis mimarT
sasjelis aRsrulebis sakiTxze msjelobisas.

601 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajulebis
Taviseburebani, 2011, gv. 149-150.

602 ix. adamianis uflebebi da sasjelaRsrulebis dawesebulebebi, niu-iorki da
Jeneva 2005, gv. 187.

603 ix. maia (zoia) xasia, msjavrdebulTa reabilitacia saqarTveloSi, realoba
da perspeqtivebi. II nawili, Tbilisi, 2006, gv. 37.
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1.2. axali danaSaulis Tavidan acileba, rogorc
arasrulwlovnis sasjelis erT-erTi mizani

arasrulwlovanTa marTlmsajulebis kodeqsis 65-e muxlis
Tanaxmad, arasrulwlovnis sasjelis erT-erTi mizania axali
danaSaulis Tavidan acileba. ,,Tavidan acilebis~ terminTan erTad
iyeneben iseTebsac, rogoricaa: ,,profilaqtika~, ,,aRmofxvra~,
,,aRkveTa~ da ,,prevencia~.604

arasrulwlovanTa danaSauli rTuli fenomenia, mas
mravali gamomwvevi mizezi aqvs. Sesabamisad, arasrulwlovanTa
danaSaulis winaaRmdeg brZola saWiroebs kompleqsur midgomas,
samTavrobo, arasamTavrobo da kerZo seqtoris, agreTve
saerTaSoriso organizaciebis erTian Zalisxmevas.
arasrulwlovanTa danaSaulis prevenciis RonisZiebebi dayofilia
miznobrivi jgufisa da problemis ganviTarebis stadiis mixedviT:
a) pirveladi/adreuli prevencia mimarTulia yvela
arasrulwlovanze mTeli qveynis masStabiT; b) meore donis
prevencia orientirebulia danaSaulis Cadenis zRvarze myof
arasrulwlovnebze – risk jgufebisa da danaSaulis gamomwvevi
faqtorebis Semcirebaze; g) mesame donis prevencia gamiznulia
ganmeorebiTi danaSaulis Tavidan acilebaze, samarTaldamrRvev
arasrulwlovanTa gamosworebaze, msjavrdebulTa
resocializaciasa da reabilitaciaze.605

danaSaulis prevencia aris saxelmwifo da kerZo
seqtorebis mondomeba danaSaulis Cadenis aRsakveTad
(Sesamcireblad) da represiuli RonisZiebebiT danaSaulis
ganmeorebiT Cadenis Tavidan acileba606.

sisxlis samarTlis TeoriaSi ganixilaven prevenciis or
saxes: zogadi (generaluri) da specialuri (kerZo) prevencia.

sasjelis zogadi da specialuri prevenciis miznebi
gulisxmobs maT Segnebul, gonivrul da racionalur gamoyenebas
damnaSaveobasTan brZolis saqmeSi maqsimaluri efeqturobis
miRwevas.607

sasjelis zogadi, anu generaluri prevencia mimarTulia
yvela adamianis (maT Soris arasrulwlovnebis) mimarTac, raTa
maT ar Caidinon danaSauli, xolo sasjelis specialuri, anu
kerZo prevencia mimarTulia konkretuli damnaSavis (maT Soris
arasrulwlovani damnaSavis) mimarT, raTa maT mxridan momavalSi
gamoiricxos axali danaSaulis Cadena. sasjelis pozitiur da
negatiur aspeqtebze yuradRebas aRar gavamaxvileb, vinaidan
aRniSnulze detalurad ukve visaubreT.

sisxlis samarTalSi sadaod iTvleba sakiTxi imis Sesaxeb,
aris Tu ara generaluri prevencia arasrulwlovnis

604 ix. z. wulaia, kriminologia (zogadi nawili), Tbilisi 2003, gv. 145.
605 ix. saqarTvelos prezidentis 2012 wlis 22 martis brZanebuleba

arasrulwlovanTa danaSaulis prevenciis strategiis damtkicebis Sesaxeb.
606 ix. m. SalikaSvili, kriminologia, Tbilisi, 2010, gv. 283.
607 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi

RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 30.
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Tavisuflebis aRkveTis mizani. dogmatikosTa erTi nawili da
germaniis federaluri sasamarTlo pozitiur da negatiur
generalur prevencias arasrulwlovnis Tavisuflebis aRkveTis
miznad ar miiCnevs. dogmatikosTa nawili ki pozitiur generalur
prevencias arasrulwlovnis sasjelis miznad aRiarebs da
sasjelis miznebidan mxolod negatiur generalur prevencias (anu
sazogadoebis daSinebas arasrulwlovnisaTvis sasjelis
daniSvniT) gamoricxavs.608

arasrulwlovnebisaTvis sasjelis daniSvnis sakiTxis
gadawyvetisas unda gamoiricxos zogadi (generaluri) prevenciis
gamoyeneba da gamoyenebuli unda iqnes mxolod da mxolod
sasjelis specialuri (individualuri) prevencia, romlis mizania:
1) mozardi damnaSavis resocializacia, raTa man aRar Caidinos
danaSauli da igi sazogadoebaSi dabrundes, rogorc misi
srulfasovani wevri (pozitiuri specialuri prevencia) da
2) mozardisaTvis sasjelis ukiduresi forma, Tavisuflebis
aRkveTa, romlis mizania sazogadoebis dacva damnaSavisagan da
gulisxmobs mozardis garkveuli periodiT izolirebas, raTa
aRkveTil iqnes mis mier danaSaulis Cadena axlo momavalSi
(negatiuri specialuri prevencia).609 ver daveTanxmebi aseT
pozicias, vinaidan axali danaSaulis Tavidan acileba marto
specialuri prevenciiT ar Semoifargleba, masSi igulisxmeba
aseve zogadi, anu generaluri prevenciac. sasjelma zemoqmedeba
unda moaxdinos ara mxolod arasrulwlovan damnaSaveze,
romelmac Caidina danaSauli, aramed sxva arasrulwlovnebzec,
romlebic midrekilni arian danaSaulis Cadenisaken. magaliTad,
rodesac sasamarTlo arasrulwlovans dauniSnavs sasjels, am
SemTxvevaSi xorcieldeba, rogorc specialuri prevencia, raTa
man momavalSi aRar Caidinos axali danaSauli, aseve xorcieldeba
zogadi anu generaluri prevencia sxva arasrulwlovnebis mimarT,
raTa maT Tavi Seikavon danaSaulebrivi qmedebebis Cadenisagan.
amdenad, sasjeli damaSinebel efeqtsac Seicavs.

vfiqrob daSinebis faqtori damokidebulia individze.
SesaZlebelia sasjelma zogierTi arasrulwlovnisTvis
damaSinebeli efeqti moaxdinos, xolo zogierTi
arasrulwlovnisTvis – ara. aRniSnul sakiTxTan dakavSirebiT,
yuradsaReb mosazrebas gvTavazobs profesori mzia lekveiSvili.
igi miuTiTebs, rom ,,mosaxleobis udidesi umravlesoba SiSis
gamo ki ar ikavebs Tavs danaSaulis Cadenisagan, aramed zneobrivi
mrwamsiTa da gonierebiT danaSaulis Cadenis winaaRmdegia.~

mimaCnia, rom pozitiuri generaluri prevencia moqmedebs
yvela arasrulwlovnis mimarT, raTa isini ganimsWvalon kanonis
winaSe pasuxismgeblobis grZnobiT, xolo negatiuri generaluri
prevencia moqmedebs ara yvela arasrulwlovanis mimarT, aramed
mxolod im arasrulwlovanTa mimarT, romlebic midrekilni arian

608 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 246.

609 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajulebis
Taviseburebani, Tbilisi, 2011, gv. 68.
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danaSaulis Cadenisaken. xolo is arasrulwlovnebi, romlebic
sazogadoebis meryev elementebs ar warmoadgenen, maTze sasjeli
veranair zegavlenas ver moaxdens, isini isedac ar Caidenen
danaSauls, vinaidan aRniSnuli ewinaaRmdegeba maT bunebas.
amrigad, vfiqrob, rom sasjelis damaSinebeli efeqti gavlenas
axdens mxolod danaSaulisaken midrekil arasrulwlovnebze.

arasrulwlovanTa danaSaulobis prevencia sazogadoebaSi
danaSaulis prevenciis procesis ZiriTadi Semadgeneli nawilia,
marTlzomier, socialurad sasargeblo RonisZiebebSi CarTviTa
da sazogadoebis mimarT humanisturi orientaciisa da cxovrebaze
aseTive Sexedulebis aRiarebiT, mozardebs SeiZleba
CamouyalibdeT arakriminogenuri pozicia.610

arasrulwlovnebze sasjelis zogadprevenciuli efeqtis
sakiTxi ar SeiZleba absoluturad igive farglebSi iqnes
ganxiluli, rogorc srulwlovan adamianebTan mimarTebaSi.
arasrulwlovanTaTvis, romlebsac ar CaudeniaT danaSauli,
Tumca asocialur cxovrebas ewevian upriania ara daSinebis,
aramed axsna-ganmartebis gamoyeneba Tu ra Sedegi SeiZleba moyves
maT danaSauls da ra saxis sirTulesTan aris dakavSirebuli
sasjelis moxda, ramdenad uaryofiTad SeiZleba aisaxos is maT
cxovrebaze.611 amdenad, zogadi prevenciis faqtori
arasrulwlovnebTn mimarTebaSi kompleqsur midgomas moiTxovs.

erTaderTi samTavrobo organo, romelic monawileobda
prevenciul samuSaoSi 2006 wlis oqtomberSi, iyo Sinagan saqmeTa
saministros daqvemdebarebaSi myofi organizacia ,,mcirewlovanTa
inspeqtireba~. am organizacias aRricxuli hyavda is bavSvebi,
romlebsac ukve Cadenili hqondaT danaSauli, an SemCneulni
iyvnen antisazogadoebriv qmedebaSi, rac gulisxmobs, aseve
skolis regularulad gacdenas. 14-18 wlis bavSvebis aRricxva
xdeboda skolebidan, mezoblebisgan, policiis ganyofilebidan da
xandaxan mSoblebisgan miRebuli informaciis safuZvelze.
aRniSnuli organizaciis saqmianoba umetesad mdgomareobda imaSi,
rom isini xvdebodnen bavSvebs da atarebdnen samuSaoebs
skolebSi. 2006 wlis noemberSi organizacia ,,mcirewlovanTa
inspeqtireba~ gauqmda da misi saqmianoba SeiTavsa sapatrulo
policiam. Tumca sapatrulo policia ar aris dakavebuli amgvari
RonisZiebebiT, sapatrulo policiis ganyofilebaSi ar arian
specialistebi arasrulwlovnebTan muSaobis sferoSi.612

arasrulwlovanTa damnaSaveobis prevenciaSi Sedis
socialuri politikis ganxorcieleba, magaliTad maRali riskis
matarebeli ojaxebisaTvis socialuri da pedagogiuri daxmarebis

610 ix. gaerTianebuli erebis saxelmZRvanelo principebi arasrulwlovanTa
danaSaulobis prevenciis Sesaxeb (er-riadis wesebi).

611 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 88-89.

612 ix. q. hamiltoni, arasrulwlovanTa marTlmsajulebis sistemis analizi
saqarTveloSi, gaeros bavSvTa fondi, 2007.
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gaweva an kriminalis Cadenis piras myofi arasrulwlovnebis
individualuri zedamxedveloba.613

imisaTvis, rom Tavidan iqnes acilebuli danaSaulis Cadena
im arasrulwlovnebis mxridan, romlebic midrekilni arian
danaSaulis Cadenisaken, maT zedamxedveloba unda gauwios
policiam, skolam da ojaxma.

pirvel rigSi, mniSvnelovania ojaxis urTierToba
kriminaluri azrovnebis arasrulwlovnebis mimarT. is
arasrulwlovnebi, romlebic antisazogadoebriv cxovrebas
ewevian da mSoblebi nakleb yuradRebas uTmoben maT, metia
danaSaulis Cadenis albaToba. Amitom, Zalzed mniSvnelovania
ojaxis mier arasrulwlovnebis mimarT zedamxedvelobis
ganxorcieleba.

mSoblebi, romlebic Svilebis Tvalwin orpiroben, sityvisa
da pirobis darRvevis magaliTebs iZlevian, bavSvebSi
upasuxismgeblobis grZnobas ayalibeben. ojaxSi aRzrdis
sakiTxebSi daSvebuli Secdomebi ki mZime daRs asvams momavalSi
maT moRvaweobas.614

aranakleb mniSvnelovania skolis roli danaSaulis
Tavidan acilebis procesSi. maswavleblebma unda uzrunvelyon
aRmzrdelobiTi RonisZiebebis gatareba arasrulwlovnebis
mimarT, aseve unda Caaban isini sxvadasxva RonisZiebebSi.
gakveTilebis dros isini unda iyvnen dakavebulebi da ar unda
hqondeT Tavisufali dro antisazogadoebrivi qmedebebis
CadenisaTvis.

Zalzed mniSvnelovania Sinagan saqmeTa organoebis roli
arasrulwlovnebTan muSaobis procesSi. Sinagan saqmeTa
organoebis amocanaa ara marto danaSaulis winaaRmdeg brZola,
aramed im pirobebis acileba, romlebic xels uwyobs
arasrulwlovanTa danaSaulebrivi cxovrebis Camoyalibebas.

specialuri prevenciis arsi mdgomareobs imaSi, rom
danaSaulis Tavidan acileba moxdes im arasrulwlovnebis
mxridan, romlebmac ukve Caidines danaSauli. iuridiul
literaturaSi gamohyofen specialuri prevenciis or saxes:
pozitiuri specialuri prevencia, mag. arasrulwlovnis
gamosworeba, resocializacia da negatiuri specialuri prevencia,
mag. arasrulwlovnis daSineba da izolacia sazogadoebisgan.
arasrulwlovnis pozitiuri specialuri prevencia unda
gaimijnos arasrulwlovnis resocializaciisgan. resocializacia
moicavs specialur prevencias, xolo specialuri prevencia
resocializacias ar niSnavs. Tu arasrulwlovani gamosworda,
maSin specialuri prevenciac miRweulia, xolo axali danaSaulis
Tavidan acileba ar niSnavs arasrulwlovnis gamosworebas.
specialur prevenciaze aRar SevCerdebi, vinaidan aRniSnulze
dawvrilebiT ukve visaubreT.

613 ix. arasrulwlovan damnaSaveTa reabilitacia saqarTveloSi, saqarTvelos
sazogadoebriv saqmeTa instituti, saxelmwifo mmarTvelobis skola, 2004.

614 ix. m. mosuliSvili, arasrulwlovanTa danaSaulisa da uzedamxedvelobis
profilaqtikis zogierTi sakiTxi,  Jurnali samarTali, 2000,  #4-5, gv. 86.
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$2. arasrulwlovnis mimarT sasjelis daniSvna
sasjelis miznebTan kavSirSi

sasjelis daniSvna samosamarTlo saqmianobis yvelaze
mniSvnelovan sakiTxs warmoadgens. gansakuTrebiT es iTqmis maSin,
rodesac saqme exeba arasrulwlovnis mimarT sasjelis daniSvnis
specifikas. arasrulwlovani, romelic jer kidev
Camouyalibebelia, gansakuTrebuli sifrTxilea saWiro sasjelis
daniSvnisas.

arasrulwlovnis mimarT sasjelis daniSvna ganxiluli
iqneba mxolod sasjelis miznebTan kavSirSi, xolo aRniSnuli
sakiTxis ganxilva calke vrcel msjelobas moiTxovs.

arasrulwlovnisaTvis sasjelis daniSvnis zogadi sawyisebi
gaTvaliswinebulia arasrulwlovanTa marTlmsajulebis kodeqsis
75-e muxlis pirveli nawiliT, romlis Tanaxmadac
arasrulwlovnisTvis sasjelis daniSvnisas mosamarTle, pirvel
rigSi, iTvaliswinebs mis saukeTeso interesebs da individualuri
Sefasebis angariSs.

arasrulwlovanTa marTlmsajulebis kodeqsis me-3 muxlis
me-4 nawilis Tanaxmad, arasrulwlovnis saukeTeso interesebi aris
arasrulwlovnis usafrTxoebis, keTildReobis, janmrTelobis
dacvis, ganaTlebis, ganviTarebis, resocializacia-reabilitaciisa
da sxva interesebi, romlebic saerTaSoriso standartebisa da
arasrulwlovnis individualuri maxasiaTeblebis Sesabamisad,
agreTve misi azris gaTvaliswinebiT ganisazRvreba. unda
aRiniSnos, rom arasrulwlovanTa marTlmsajulebis kodeqsi
orientirebulia arasrulwlovnis saukeTeso interesebis dacvaze.

arasrulwlovanTa marTlmsajulebis kodeqsis me-14 muxlis
Sesabamisad, arasrulwlovnis mimarT gadawyvetilebis miRebisas
gaiTvaliswineba misi individualuri maxasiaTeblebi: asaki,
ganviTarebis done, cxovrebis, aRzrdisa da ganviTarebis pirobebi,
ganaTleba, janmrTelobis mdgomareoba, ojaxuri viTareba da sxva
garemoebebi, romlebic arasrulwlovnis xasiaTisa da qcevis
Taviseburebebis Sefasebis da misi saWiroebebis gansazRvris
SesaZleblobas iZleva.

Tu arasrulwlovans aqvs cxovrebisa da aRzrdis cudi
pirobebi, mSoblebs erTmaneTSi aqvT arajansaRi damokidebuleba
an Tu obolia da zrdian naTesavebi, anda mSoblebs mitovebuli
hyavT meTvalyureobis gareSe, gaZevebuli hyavT ojaxidan da eweva
mawanwalur cxovrebas, TiToeuli es garemoeba sasamarTlom
mxedvelobaSi unda miiRos rogorc pasuxismgeblobis
Semamsubuqebeli garemoeba.615

arasrulwlovanTa marTlmsajulebis kodeqsis me-7 muxlis
Tanaxmad, kanonTan konfliqtSi myofi arasrulwlovnis mimarT
gamoyenebuli zoma Cadenili qmedebis Tanazomieri unda iyos da

615 ix. sisxlis samarTlis zogadi nawili, saxelmZRvanelo, (avtorTa koleqtivi,
red. g. naWyebia, i. dvaliZe), Tbilisi, 2007, gv. 437.
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mis pirovnebas, asaks, saganmanaTleblo, socialur da sxva
saWiroebebs unda Seesabamebodes.

mimaCnia, rom pirvel rigSi sasamarTlom sasjelis
daniSvnisas yuradReba unda gaamaxvilos arasrulwlovnis
pirovnebaze, mis cxovrebis wesze, warsul cxovrebaze. xolo
aRniSnulis Semdeg mxedvelobaSi unda miiRos danaSaulis simZime.

Cadenil qmedebaSi igulisxmeba am qmedebis sazogadoebrivi
saSiSroebis xarisxi, damdgari Sedegi, mosalodneli safrTxis
xarisxi, bralis xarisxi da sxva.616

proporciulobis principis Sesabamisad, arasrulwlovnis
mier Cadenil danaSaulze reagireba yovelTvis unda iyos
,,aramarto danaSaulis viTarebisa da simZimis proporciuli,
aramed bavSvis asakis, naklebi braleulobis, bavSvis
mdgomareobisa da saWiroebebis, aseve sazogadoebis sxvadasxva
grZelvadiani saWiroebis proporciulic.~ imisaTvis, rom sasjeli
iyos bavSvis garemoebebis proporciuli, sasjelis Sefardeba
individualizebulad unda moxdes.617

prof. maia ivaniZis mosazrebiT, arasrulwlovanTa
danaSaulis sasamarTlo praqtikis analizi naTlad gviCvenebs,
rom mosamarTlem TiToeuli arasrulwlovnis mimarT sasjelis
gamoyenebisas mxedvelobaSi unda miiRos mTeli rigi garemoebebi,
kerZod, Cadenili qmedebis sazogadoebrivi saSiSroeba, jerovnad
unda Seiswavlos arasrulwlovnis pirovneba da misi
fsiqoemociuri faqtorebi. arasrulwlovanTa mimarT sasjelis
daniSvnisas gansakuTrebul mniSvnelobas iZens sasjelis miznebis
gaTvaliswineba.618

mosamarTle, romelsac gavlili aqvs specialuri kursi
bavSvTa fsiqologiasa da pedagogikaSi, valdebulia pedagogiuri
TvalsazrisiT gaiTvaliswinos is garemoeba, rom sasjelis saxiT
vadiani Tavisuflebis aRkveTis misja unda emsaxurebodes
arasrulwlovnis gamosworebas (aRzrdas).619

sasjelis Sefardebis mizani unda iyos reintegracia, igi
unda iyos konstruqciuli da ara sadamsjelo xasiaTis.620

arasrulwlovnis mimarT sasjelis saxiT vadiani
Tavisuflebis aRkveTis Sefardeba aris namdvili kriminaluri
sasjeli, amitom igi unda gamoiyenebodes mxolod da mxolod
aucileblobiT gamowveul SemTxvevaSi, rogorc erTaderTi da
ukiduresi sisxlissamarTlebrivi pasuxismgeblobis saxe. misi
gamoyeneba SeiZleba rogorc ukanaskneli saSualeba – mxolod mas
Semdeg, rac sxva aRmzrdelobiTi xasiaTis RonisZiebebma, romelic
gatarda arasrulwlovnis mimarT, raime dadebiTi Sedegi ar

616 ix. sisxlis samarTali, zogadi nawili, saxelmZRvanelo, avtorTa koleqtivi,
red. g. naWyebia, n. Todua, 2016, gv. 628.

617 ix. q. hamiltoni, arasrulwlovanTa marTlmsajulebis sakanonmdeblo
reformis saxelmZRvanelo miTiTebebi, niu-iorki, 2011, gv. 101.

618 ix. arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi
RonisZiebis Sefardebis problemebi, Tbilisi, 2011, gv. 173.

619 iqve, gv. 136.
620 ix. q. hamiltoni, arasrulwlovanTa marTlmsajulebis sakanonmdeblo

reformis saxelmZRvanelo miTiTebebi, niu-iorki, 2011, gv. 100.
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gamoiRo da arasrulwlovani kvlav agrZelebs danaSaulis
Cadenas.621

arasrulwlovnisaTvis sapatimro sasjelis daniSvna
germaniaSi mxolod sasamarTlos mier dadgenili mavne Cvevebis
arsebobisas xdeba.622

mimaCnia, rom arasrulwlovnis mimarT sasjelis SerCevisas
didi sifrTxilea saWiro. mosamarTlem arasrulwlovnis mimarT
sasjelis saxiT Tavisuflebis aRkveTa unda gamoiyenos mxolod
ukidures SemTxvevaSi, rodesac arasapatimro saxis sasjeli ver
uzrunvelyofs sasjelis mizans. gansakuTrebiT mniSvnelovania
alternatiuli sasjelebis roli arasrulwlovanTa mimarT
sasjelis daniSvnisas.

Tu arsebobs, Tundac sul mcire, albaToba, rom
arasrulwlovani SeiZleba vadiani Tavisuflebis aRkveTis
gareSec gamoswordes, es alternatiuli sasjeli aucileblad
unda iqnes gamoyenebuli, vinaidan cixem SeiZleba gamousworebeli
daRi daasvas arasrulwlovans.623

arasrulwlovans vadiani Tavisuflebis aRkveTis garda
SesaZlebelia daeniSnos iseTi saxis sasjelebi, rogoricaa:
jarima, sazogadoebisaTvis sasargeblo Sroma, Sinapatimroba da
a.S.

arasrulwlovnis mimarT jarimis daniSvnam ar unda
gamoiwvios mozardis ekonomikuri mdgomareobis ise gauareseba,
rom man jarimiT miyenebuli zarali ,,ainazRauros~ sxva ufro
saSiSi danaSaulis CadeniT. am dros saqme gveqneba sasjelis
gamoyenebis iseT SemTxvevebTan, romlebic mozardis mier
danaSaulis Cadenas Seuwyobs xels.624

arasrulwlovnis sasjelis erT-erTi saxea
sazogadoebisaTvis sasargeblo Sroma. mimaCnia, rom rodesac
arasrulwlovnis mier Cadenilia naklebad mZime danaSauli,
sasamarTlom upiratesoba unda mianiWos sazogadoebisaTvis
sasargeblo Sromis gamoyenebas. aRniSnuli sasjelis upiratesoba
is aris, rom arasrulwlovani msjavrdebuli ar imyofeba
sasjelaRsrulebis dawesebulebaSi da ar aris izolirebuli
sazogadoebisgan, rac vfiqrob mniSvnelovania misi
resocializacia-reabilitaciis TvalsazrisiT.

Sinapatimroba, rogorc arasrulwlovnis sasjelis erT-erTi
saxe novaciaa qarTul kanonmdeblobaSi. vfiqrob, rom
Sinapatimroba Tavisuflebis aRkveTis saukeTeso alternativaa. am
mxriv sainteresoa erT-erTi saqme sasamarTlo praqtikidan:

621 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), Tbilisi, fraiburgi, strasburgi, 2016, gv. 151.

622 ix. q. mWedliSvili-hedrixi, sapatimro sasjelebis alternativa
sazRvargareTis qveynebSi, sisxlis samarTlis kanonmdeblobis
liberalizaciis tendenciebi saqarTveloSi, Tbilisi, 2016, gv. 743.

623 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajuleba
(saxelmZRvanelo), Tbilisi, fraiburgi, strasburgi, 2016, gv. 159.

624 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajulebis
Taviseburebani, 2011, gv. 70
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Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2015 wlis 5 oqtombris ganaCeniT arasrulwlovani
d. S. cnobil iqna damnaSaved saqarTvelos ssk-is 150-e muxlis me-2
nawiliT da miesaja 1 wliT Tavisuflebis aRkveTa. ssk-is 88-e
muxlis safuZvelze daniSnuli sasjeli Seumcirda erTi
mesamediT da sasjelis zomad ganesazRvra 8 TviT Tavisuflebis
aRkveTa, rac ssk-is 63-64-e muxlebis safuZvelze
CaeTvala pirobiTad, 1 wlis gamosacdeli vadiT.

aRniSnul ganaCenSi Tbilisis saapelacio sasamarTlos
sisxlis samarTlis saqmeTa palatis 2016 wlis 26 Tebervlis
ganaCeniT Sevida cvlileba, kerZod:

d. S. cnobil iqna damnaSaved saqarTvelos ssk-is 150-e
muxlis me-2 nawiliT da sasjelis saxed da zomad
ganesazRvra Sinapatimroba 6 TviTa da 28 dRiT.625 rogorc
vxedavT, saapelacio instanciis sasamarTlom upiratesoba mianiWa
arasrulwlovnis mimarT Sinapatimrobis gamoyenebas. iseve
rogorc sazogadoebisaTvis sasargeblo Sromis daniSvnisas,
Sinapatimrobis gamoyenebisas, arasrulwlovani ar imyofeba cixeSi
da aqvs urTierToba sazogadoebasTan. amasTan, unda aRiniSnos
isic, rom Sinapatimrobis eleqtronuli zedamxedvelobis
saSualebis gamoyenebiT aRsrulebas aqvs uaryofiTi mxareebic,
Tumca misi ganxilva scildeba sakiTxis farglebs.

mimaCnia, rom sasamarTlom arasrulwlovnis mimarT unda
gamoiyenos zemoaRniSnuli sasjelebi, xolo Tavisuflebis
aRkveTa mxolod gamonaklis SemTxvevaSi.

resocializacia-reabilitaciis TvalsazrisiT aseve
mniSvnelovania arasrulwlovnis mimarT pirobiTi msjavris
daniSvnac. arasrulwlovanTa marTlmsajulebis kanonmdebloba
calke gamohyofs arasrulwlovnis mimarT pirobiTi msjavris
daniSvnis wess.

arasrulwlovanTa marTlmsajulebis kodeqsis 74-e muxlis
Tanaxmad, Tu arasrulwlovanma, romelic ganzraxi
danaSaulisaTvis msjavrdebuli ar yofila, naklebad mZime an mZime
danaSauli Caidina, sasamarTlo uflebamosilia daadginos, rom
daniSnuli sasjeli pirobiT msjavrad CaiTvalos. aRniSnulidan
gamomdinare, gansakuTrebiT mZime danaSaulis Cadenis SemTxvevaSi
arasrulwlovnis mimarT pirobiTi msjavris daniSvna dauSvebelia.
arasrulwlovans pirobiT msjavri SeiZleba daeniSnos im
SemTxvevaSi, Tu: 1) mis mier Cadenilia naklebad mZime an mZime
danaSauli; 2) arasrulwlovani warsulSi ganzraxi
danaSaulisaTvis msjavrdebuli ar yofila. ras niSnavs
warsulSi ganzraxi danaSaulisaTvis msjavrdebuli ar yofila?
aRniSnuli gulisxmobs imas, rom igi saerTod ar yofila
msjavrdebuli, Tu SesaZlebelia igi msjavrdebuli iyo ganzraxi
danaSaulisaTvis, Tumca aRniSnuli danaSaulisTvis nasamarTloba
moxsnili an gaqarwylebuli aqvs? magaliTad, 17 wlis

625 ix. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis
2016 wlis 7 ivnisis ganCineba, saqme #212ap-16.
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arasrulwlovanma Caidina naklebad mZime danaSauli. igi adre
msjavrdebuli iqna ganzraxi danaSaulisaTvis, Tumca am
danaSalisaTvis mas nasamarTloba gauqarwylda. SesaZlebelia Tu
ara am konkretul SemTxvevaSi pirobiTi msjavris gamoyeneba? Tu
arasrulwlovanTa marTlmsajulebis kodeqsis 74-e muxls sityva-
sityviT ganvmartavT, pirobiTi msjavris daniSvna dauSvebelia,
vinaidan arasrulwlovani warsulSi msjavrdebuli iyo ganzraxi
danaSaulisaTvis. Tumca mimaCnia, rom aseTi ganmarteba arasworia.
marTalia zemoaRniSnul normaSi ar aris miTiTebuli
,,nasamarTlevi ar yofila~, miTiTebulia ,,msjavrdebuli ar
yofila~, Tumca mimaCnia, rom ,,msjavrdebuli ar yofila~ masSi
unda moviazroT ara mxolod is SemTxveva, rodesac
arasrulwlovani saerTod ar yofila msjavrdebuli, aramed iseTi
SemTxvevac, rodesac igi adre msjavrdebuli iyo, Tumca am
danaSaulisTvis mas nasamarTloba gauqarwylda. saqarTvelos
sisxlis samarTlis kodeqsis Sesabamisad, moxsnili an
gaqarwylebuli nasamarTloba mxedvelobaSi ar miiReba. swored am
kuTxiT unda mivudgeT zemoaRniSnul sakiTxsac, raTa
arasrulwlovani msjavrdebulis uflebebi da kanonieri
interesebi ar iqnas darRveuli. mimaCnia, rom normis
arasrulwlovnis sawinaaRmdegod ganmarteba dauSvebelia, vinaidan
arasrulwlovanTa marTlmsajulebis kodeqsi orientirebulia
arasrulwlovnis saukeTeso interesebis dacvaze, anu prioriteti
unda mieniWos arasrulwlovnis saukeTeso interesebs.

rogorc ukve aRiniSna, Tu arasrulwlovanma, romelic
ganzraxi danaSaulisaTvis msjavrdebuli ar yofila, naklebad
mZime an mZime danaSauli Caidina, sasamarTlo uflebamosilia
daadginos, rom daniSnuli sasjeli pirobiT msjavrad CaiTvalos.
magaliTad, arasrulwlovanma Caidina naklebad mZime danaSauli,
amasTan igi adre msjavrdebuli iyo ganzraxi naklebad mZime
danaSaulisTvis (nasamarTloba gaqarwylebuli ar hqonda). am
SemTxvevaSi pirobiTi msjavris daniSvna dauSvebelia (amk-is 74-e
muxli). aviRoT igive SemTxveva, oRond srulwlovnebTan
mimarTebiT. srulwlovanma Caidina naklebad mZime danaSauli,
amasTan igi adre msjavrdebuli iyo ganzraxi naklebad mZime
danaSaulisTvis. am SemTxvevaSi, SesaZlebelia pirobiTi msjavris
daniSvna, vinaidan saqarTvelos sisxlis samarTlis kodeqsis 63-e
muxlis me-3 nawilis Tanaxmad, Tu msjavrdebulma Caidina ganzraxi
naklebad mZime an gaufrTxilebeli danaSauli da igi aRiarebs
danaSauls an/da TanamSromlobs gamoZiebasTan, sasamarTlo
uflebamosilia daadginos, rom daniSnuli sasjeli CaiTvalos
pirobiTad, Tu msjavrdebuli warsulSi nasamarTlevi ar yofila
gansakuTrebiT mZime an ganzraxi mZime danaSaulis CadenisaTvis.
gamodis, rom Tu arasrulwlovanma naklebad mZime danaSauli
Caidina da warsulSi msjavrdebuli iyo ganzraxi naklebad mZime
danaSaulisTvis, pirobiTi msjavris daniSvna dauSvebelia, xolo
Tu srulwlovanma naklebad mZime danaSauli Caidina da warsulSi
msjavrdebuli iyo ganzraxi naklebad mZime danaSaulisTvis,
pirobiTi msjavris daniSvna SesaZlebelia. aseTi midgoma
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dauSvebelia da ewinaaRmdegeba arasrulwlovanTa saukeTeso
interesebs. zemoaRniSnul SemTxvevaSi, Tuki srulwlovnis mimarT
pirobiTi msjavris daniSvna SesaZlebelia, miT ufro unda iyos
SesaZlebeli arasrulwlovnis mimarTac. aRniSnulidan
gamomdinare, arasrulwlovanTa marTlmsajulebis kodeqsis 74-e
muxli Sesworebas saWiroebs. mimaCnia, rom arasrulwlovanTa
marTlmsajulebis kodeqsis 74-e muxli Semdegnairad unda
Camoyalibdes: ,,Tu arasrulwlovanma naklebad mZime an mZime
danaSauli Caidina, sasamarTlo uflebamosilia daadginos, rom
daniSnuli sasjeli pirobiT msjavrad CaiTvalos.~

arasrulwlovanTa marTlmsajulebis kodeqsis 73-e muxliT
gaTvaliswinebulia arasrulwlovanTa mimarT sasjelis saxiT
vadiani Tavisuflebis aRkveTis daniSvnis Taviseburebani. amave
muxlis pirveli nawilis Tanaxmad, arasrulwlovans vadiani
Tavisuflebis aRkveTa SeiZleba daeniSnos, Tu man mZime an
gansakuTrebiT mZime danaSauli Caidina an is Tavs aridebs
arasapatimro sasjels anda mis mimarT warsulSi gamamtyunebeli
ganaCeni iqna gamotanili. aRniSnulidan gamomdinare,
arasrulwlovnis mimarT Tavisuflebis aRkveTis gamoyeneba
SeiZleba Tu: 1) Cadenilia mZime an gansakuTrebiT mZime danaSauli;
2) arasrulwlovani Tavs aridebs arasapatimro sasjels,
magaliTad daniSnuli hqonda sazogadoebisaTvis sasargeblo
Sroma da uars acxadebs mis moxdaze da 3) arasrulwlovnis
mimarT warsulSi gamamtyunebeli ganaCeni iyo gamotanili.
magaliTad, arasrulwlovnis mimarT gamotanili iqna
gamamtyunebeli ganaCeni. nasamarTlobis gaqarwylebis Semdeg
Caidina naklebad mZime danaSauli. SesaZlebelia Tu ara
arasrulwlovnis mimarT sasjelis saxiT gamoyenebuli iqnas
vadiani Tavisuflebis aRkveTa? Tu amk-is 73-e muxlis pirvel
nawils sityva-sityviT ganvmartavT, SesaZlebelia, vinaidan
arasrulwlovnis mimarT warsulSi gamotanili iyo gamamtyunebeli
ganaCeni. vfiqrob, aRniSnuli ganmarteba ar Seesabameba
arasrulwlovnis saukeTeso interesebs. ukeTesi iqneba, Tuki amk-is
73-e muxlis pirvel nawilSi ,,warsulSi gamamtyunebeli ganaCeni
iqna gamotanili~ mis nacvlad miTiTebuli iqneba ,,warsulSi
nasamarTlevi iyo~. winaaRmdeg SemTxvevaSi gamova, rom moxsnili an
gaqarwylebuli nasamarTloba mxedvelobaSi unda miviRoT, rac ar
iqneba swori samarTlebrivi TvalsazrisiT.

arasrulwlovanTa marTlmsajulebis kodeqsis 73-e muxlis
me-2 nawilis Tanaxmad, 14-dan 16 wlamde asakis
arasrulwlovnisTvis daniSnuli Tavisuflebis aRkveTis vada
1/3-iT mcirdeba. amasTanave, saboloo sasjelis vada ar unda
aRematebodes 10 wels. xolo amave muxlis me-3 nawilis
Sesabamisad, 16-dan 18 wlamde asakis arasrulwlovnisTvis
daniSnuli Tavisuflebis aRkveTis vada 1/4-iT mcirdeba.
amasTanave, saboloo sasjelis vada ar unda aRematebodes 12
wels.

aRniSnuli sakanonmdeblo normidan gamomdinare,
arasrulwlovans – 18 wels miuRwevel pirs ar SeiZleba
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daeniSnos 12 welze meti vadiT Tavisuflebis aRkveTa.
kanonmdeblis imperatiuli moTxovnaa mosamarTlem jer daniSnos
sasjeli arasrulwlovnis mimarT da Semdeg Seamciros.
aRniSnuli norma gamoiyeneba yvela arasrulwlovnis mimarT,
romlebmac danaSauli 18 wlamde Caidines. magaliTad, 17 wlis
arasrulwlovans sasamarTlom dauniSna Tavisuflebis aRkveTa 6
wlis vadiT. sasamarTlo valdebulia daniSnuli sasjeli
Seamciros erTi meoTxediT – 1 wliTa da 6 Tvis vadiT, vinaidan
mas ar Sesrulebia 18 weli. am SemTxvevaSi sasamarTlom
sabolood unda daniSnos Tavisuflebis aRkveTa 4 wlisa da 6
Tvis vadiT. magaliTad, 15 wlis arasrulwlovanma Caidina
saqarTvelos sisxlis samarTlis kodeqsis 109-e muxlis me-3
nawilis ,,a~ qvepunqtiT gaTvaliswinebuli danaSauli, ganzrax
mkvleloba ori an meti pirisa, aRniSnuli danaSauli
iTvaliswinebs Tavisuflebis aRkveTas Teqvsmetidan oc wlamde, an
uvado Tavisuflebis aRkveTas. rogor unda moiqces mosamarTle
am konkretul SemTxvevaSi? aqvs Tu ara ufleba mosamarTles
daniSnos sasjeli aRniSnuli sanqciis farglebSi?
arasrulwlovanTa marTlmsajulebis kodeqsis 73-e muxlis me-2
nawilis Tanaxmad, Teqvsmet wlamde arasrulwlovans sabolood
ar SeiZleba daeniSnos aT welze meti vadiT Tavisuflebis
aRkveTa. miuxedavad imisa, rom zemoaRniSnuli danaSaulisaTvis
sasjelis saxiT gaTvaliswinebulia 16 wlidan Tavisuflebis
aRkveTa, sasamarTlos ufleba aqvs arasrulwlovnis mimarT
daniSnos Tavisuflebis aRkveTa 16 wlis vadiT, magram ar unda
daarRvios amk-is 73-e muxlis moTxovnebi. aRniSnuli norma
imperatiuli xasiaTisaa. sasamarTlos ufleba aqvs 15 wlis
arasrulwlovans dauniSnos 16 wliT Tavisuflebis aRkveTa,
Semdeg aRniSnuli Seamciros erTi mesamediT – 5 wlisa da 4 Tvis
vadiT da sabolood daniSnos Tavisuflebis aRkveTa 11 wliTa da
8 Tvis vadiT. xolo, vinaidan Teqvsmet wlamde arasrulwlovans
ar SeiZleba daeniSnos 10 welze meti vadiT Tavisuflebis
aRkveTa, sasamarTlom aRniSnuli sasjeli unda Seamciros 10
wlamde, raTa ar iqna darRveuli amk-is 73-e muxlis me-2 nawiliT
dadgenili wesi.

arasrulwlovnis mimarT sasjelis saxiT daniSnuli vadiani
Tavisuflebis aRkveTis savaldebulo Semcirebaze miuTiTebda 2016
wlis 1 ianvramde moqmedi sisxlis samarTlis kodeqsis 88-e muxli.

sasamarTlo praqtikis Seswavla cxadyofs, rom
mosamarTleebi zigjer Secdomas uSveben arasrulwlovnis mimarT
sasjelis daniSvnisas. ase magaliTad:

zugdidis raionuli sasamarTlos 2008 wlis 10 martis
ganaCeniT g. x. cnobili iqna damnaSaved  saqarTvelos sisxlis
samarTlis kodeqsis 19,108-e muxliT (ganzrax mkvlelobis
mcdelobisaTvis) gaTvaliswinebuli danaSaulis CadenaSi da
sasjelis saxed da zomad ganesazRvra 7 (Svidi) wliT
Tavisuflebis aRkveTa.626

626 ganaCeni xelmisawvdomia sasamarTlos arqivSi.
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saqmis masalebiT irkveva, rom g. x. ganaCenis gamotanis dros
iyo 17 wlis. gansaxilvel SemTxvevaSi g. x-s mimarT gamoyenebuli
unda yofiliyo sisxlis samarTlis kodeqsis 88-e muxliT
dadgenili wesi (Zv. redaqcia) da mas daniSnuli sasjeli 7 wliT
Tavisuflebis aRkveTa unda Semcireboda erTi meoTxediT e.i. 1
(erTi) wliTa da 9 (cxra) Tvis vadiT da sabolood gansazRvroda
5 wliTa da 3 Tvis vadiT Tavisuflebis aRkveTa, rac sasamarTlos
ar ganuxorcielebia. miuxedavad imisa, rom saqarTvelos sisxlis
samarTlis kodeqsis 108-e muxli sasjelis saxiT iTvaliswinebs
Tavisuflebis aRkveTas vadiT Svididan TxuTmet wlamde, xolo
sasamarTlom daniSna aRniSnuli sasjelis minimumi 7 wliT
Tavisuflebis aRkveTa, sasamarTlo valdebuli iyo Seesrulebina
kanonis moTxovna da daniSnuli sasjeli Seemcirebina erTi
meoTxediT. marTalia, sasamarTlos ufleba aqvs aRniSnuli
danaSaulisaTvis daniSnos Svid welze naklebi sasjeli Tu
mxareebs Soris damtkicebulia saproceso SeTanxmeba, xolo sxva
SemTxvevaSi amis ufleba ar aqvs, magram am SemTxvevaSi
sasamarTlom arasrulwlovnis mimarT sasjelis daniSvnis
specialur wess unda mianiWos upiratesoba. aRniSnuli
kanonmdeblis imperatiuli moTxovnaa. aRniSnul SemTxvevaSi
mosamarTles msjavrdebul g. x-s mimarT gamotanil ganaCenSi ar
umsjelia daniSnuli Tavisuflebis aRkveTis vadis erTi
meoTxediT Semcirebis Taobaze. aRniSnulma ki msjavrdebulis
uflebebsa da kanonier interesebs arsebiTi ziani miayena.

mimaCnia, rom arasrulwlovanTa marTlmsajulebis kodeqsiT
gaTvaliswinebuli sasjelebi metismetad mkacria. Sesabamisad,
arasrulwlovanTa mimarT sasjelis daniSvnis wesi unda
Camoyalibdes Semdegnairad: ,,ToTxmetidan Teqvsmet wlamde
arasrulwlovnisaTvis daniSnuli Tavisuflebis aRkveTis vada
Semcirdeba erTi mesamediT. amasTanave, saboloo sasjeli ar unda
aRematebodes xuT wels (nacvlad aTi wlisa).~ xolo,
,,Teqvsmetidan Tvramet wlamde arasrulwlovnisaTvis daniSnuli
Tavisuflebis aRkveTis vada Semcirdeba erTi meoTxediT.
amasTanave, saboloo sasjeli ar unda aRematebodes aT wels
(nacvlad Tormeti wlisa).~ aRniSnuli ki xels Seuwyobs
arasrulwlovani msjavrdebulis resocializacias.

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom sasjelis zeda zRvari arasrulwlovnebTan mimarTebaSi ar
unda iyos 5 welze meti, xolo mozrdilebis sasjeli ar unda
aRematebodes 10 wels. nawilobriv SesaZlebelia mozardTa
sasjeli iyos 15 wlamde.627

mimaCnia, rom arasrulwlovnis mimarT 10 welze meti vadiT
Tavisuflebis aRkveTis daniSvna ar emsaxureba sasjelis miznebs.

sasamarTlos mier daniSnuli sasjeli orientirebuli unda
iyos arasrulwlovnis resocializacia-reabilitaciaze. Tu
sasamarTlom arasrulwlovans metismetad mkacri sasjeli
dauniSna, aRniSnuli xels SeuSlis mis resocializacias. am mxriv

627 ix. Meier/Rössner/Schöch, Jugendstrafrecht, München, 2003, S. 234.



209

sainteresoa erT-erTi saqme sasamarTlo praqtikidan:
Telavis raionuli sasamarTlos 2016 wlis 12 Tebervlis

ganaCeniT g. z. cnobil iqna damnaSaved saqarTvelos sisxlis
samarTlis kodeqsis 137-e muxlis pirveli nawiliT da sasjelis
saxed da zomad ganesazRvra Tavisuflebis aRkveTa 7 (Svidi) wlis
vadiT. arasrulwlovanTa marTlmsajulebis kodeqsis 73-e muxlis
mesame nawilis Sesabamisad, daniSnuli sasjeli Seumcirda ¼erTi
meoTxediT da sabolood g. z-s sasjelis saxed da zomad
ganesazRvra Tavisuflebis aRkveTa 5 (xuTi) wlis da 3 (sami) Tvis
vadiT. aRniSnuli ganaCeni Tbilisis saapelacio sasamarTlos
sisxlis samarTlis saqmeTa palatis 2016 wlis 28 aprilis
ganaCeniT ucvlelad iqna datovebuli.628

saqmis masalebiT irkveva, rom g. z-m (arasrulwlovani) Caidina
saqarTvelos sisxlis samarTlis kodeqsis 137-e muxlis pirveli
nawiliT gaTvaliswinebuli qmedeba (gaupatiureba), romelic
isjeba Tavisuflebis aRkveTiT eqvsidan rva wlamde. miuxedavad
Cadenili qmedebis simZimidan gamomdinare, mimaCnia, rom
sasamarTlos mier g. z-sTvis daniSnuli sasjeli 7 wliT
Tavisuflebis aRkveTa metismetad mkacria Semdeg garemoebaTa
gamo: saqmis masalebis Tanaxmad, msjavrdebuli g. z. warsulSi
nasamarTlevi ar yofila da pasuxismgeblobis damamZimebeli
garemoebebi ar gaaCnda. amasTan, ratom miiCnia saapelacio
instanciis sasamarTlom, rom msjavrdebul g. z-s mimarT
daniSnuli sasjeli iyo samarTliani, aRniSnuli dasabuTebuli ar
aris. saapelacio instanciis sasamarTlom mSralad miuTiTa
Semdegi: ,,arasrulwlovnis mimarT gadawyvetilebis miRebisas
gaiTvaliswineba misi individualuri maxasiaTeblebi: asaki,
ganviTarebis done, cxovrebis, aRzrdisa da ganviTarebis pirobebi,
ganaTleba, janmrTelobis mdgomareoba, ojaxuri viTareba da sxva
garemoebebi, romlebic arasrulwlovnis xasiaTisa da qcevis
Taviseburebebis Sefasebis da misi saWiroebebis gansazRvris
SesaZleblobas iZleva.~ vfiqrob, arasarulwovnis mimarT
sasjelis daniSvnisas sasamarTlo ar unda Semoifarglos mxolod
konkretuli normis citirebiT da unda daasabuTos konkretuli
sasjelis saxisa da zomis gamoyeneba.

arasrulwlovanTa marTlmsajulebis kodeqsis mixedviT
novacias warmoadgens isic, rom mosamarTles ufleba aqvs
arasrulwlovans dauniSnos kanoniT gaTvaliswinebul zRvarze
naklebi an sxva, ufro msubuqi sasjeli, Tu mis mimarT warsulSi
gamamtyunebeli ganaCeni gamotanili ar yofila da arsebobs
Semamsubuqebel garemoebaTa erToblioba. 2016 wlis 1 ianvramde
moqmedi sisxlis samarTlis kodeqsis Sesabamisad, mosamarTles
aRniSnulis uflebamosileba hqonda mxolod im SemTxvevaSi,
rodesac mxareebs Soris damtkicebuli iyo saproceso SeTanxmeba.
ra Tqma unda aRniSnuli siaxle misasalmebelia da amasTanave
wingadadgmuli nabijia arasrulwlovanTa sisxlis samarTlis

628 ix. Tbilisis saapelacio sasamarTlos sisxlis samarTlis saqmeTa palatis
2016 wlis 28 aprilis ganaCeni, #1b/311-16.
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politikis liberalizaciis TvalsazrisiT.
rogorc ukve aRvniSneT, sasjelis miznebis ganxorcieleba

sasjelis daniSvnidan iwyeba. Tu sasamarTlos mier Secdoma
iqneba daSvebuli arasrulwlovnis mimarT sasjelis daniSvnisas,
sasjelis miznebi azrs dakargavs. amdenad, sasamarTlom
arasrulwlovnis mimarT sasjelis daniSvnisas unda
gaiTvaliswinos zemoaRniSnuli garemoebebi, winaaRmdeg
SemTxvevaSi sasjelis miznebi miuRweveli darCeba.

$3. arasrulwlovnisaTvis daniSnuli sasjelis
aRsruleba resocializaciasTan mimarTebiT

sasjelis miznebTan mWidrod aris dakavSirebuli sasjelis
aRsrulebis problema. sasamarTlos mier sasjelis daniSvnis
Semdeg unda moxdes misi aRsruleba kanonmdeblobis moTxovnaTa
sruli dacviT. gansakuTrebiT mniSvnelovania kanonis zedmiwevniT
Sesruleba, rodesac saqme arasrulwlovanTa mimarT daniSnuli
sasjelis aRsrulebis sakiTxs exeba. rogorc ukve aRvniSneT,
sasjelis miznebi ganxorcielebas iwyebs sasamarTlos mier
arasrulwlovanis mimarT sasjelis daniSvnis momentidan.
sasjelis aRsrulebis dros unda ganxorcieldes
arasrulwlovani msjavrdebulis resocializacia.

germanul sisxlissamarTlebriv literaturaSi miuTiTeben,
rom arasrulwlovanTa sasjelis aRsrulebis mizani SeiZleba
Semdegi formuliT gamoixatos: 1) arasrulwlovanTa sasjelis
aRsrulebis mizani aris  arasrulwlovnis cxovrebis warmarTva
danaSaulis gareSe; 2) msjavrdebulebma xeli unda Seuwyon
sasjelis aRsrulebis miznis miRwevas.629

arasrulwlovanTa marTlmsajulebis kodeqsis Sesabamisad,
arasrulwlovans SeiZleba daeniSnos, rogorc sapatimro, ise
arasapatimro saxis sasjeli. sasjelis aRsrulebis sakiTxis
ganxilvisas ZiriTadad yuradRebas gavamaxvileb arasrulwlovanTa
mimarT daniSnuli sapatimro sasjelis aRsrulebis problemebze,
vinaidan aRniSnuli gansakuTrebul midgomas moiTxovs.

arasrulwlovanTa marTlmsajulebis kodeqsis 81-e muxlis
me-2 nawilis Tanaxmad, dauSvebelia arasrulwlovnis
srulwlovanTan erTad moTavseba. es ganpirobebulia imiT, rom
srulwlovanebTan SedarebiT arasrulwlovnebis sasjelis
aRsruleba gansakuTrebuli specifikiT gamoirCeva.
arasrulwlovans procesis yvela stadiaze unda epyrobodnen
gansakuTrebuli yuradRebiT. mxedvelobaSi unda iqnes miRebuli
misi asaki da resocializaciis gansakuTrebuli sazogadoebrivi

629 ix. J. Goerdeler, P. Walkenhorst, Jugendstrafvollzug in Deutschland. Neue Gesetze, neue
Strukturen, neue Praxis? Mönchengladbach, 2007, S. 112
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interesi, aseve misi xelaxali aRzrdisaTvis xelis Sewyobis
aucilebloba.

germanul sisxlis samarTlis literaturaSi miTiTebulia,
rom arasrulwlovanTa mimarT sasjelis aRsrulebis
efeqturobisTvis, aucilebelia maTi aRzrda.630

saerTaSoriso standartebis Sesabamisad, Tavisuflebis
aRkveTis ZiriTadi mizani unda iyos bavSvis reintegracia da mis
mier momavalSi sazogadoebaSi sasargeblo rolis Sesruleba.~631

arasrulwlovanTa marTlmsajulebis kodeqsis 83-e muxlis
pirveli nawilis Tanaxmad, arasrulwlovan
braldebuls/msjavrdebuls unda hqondes sxva
braldebulebTan/msjavrdebulebTan SedarebiT gaumjobesebuli
sayofacxovrebo da kvebis pirobebi.

TavisuflebaaRkveTil arasrulwlovanTa dacvisaTvis
gaerTianebuli erebis wesebis Tanaxmad, arasrulwlovnebs
maqsimalurad unda mieceT sakuTari tansacmlis gamoyenebis
ufleba, Tavisuflebis SezRudvis dawesebulebebis mesveurebma
unda uzrunvelyon, rom arasrulwlovans hqondes klimatis
Sesaferisi da janmrTelobis dasacavad adeqvaturi piradi
tansacmeli, romelic araviTar SemTxvevaSi ar unda iyos
damamcirebeli an Seuracxmyofeli. yovel arasrulwlovans
ufleba unda hqondes miiRos drois sakmarisi raodenoba
yoveldRiurad sufTa haerze Tavisufali varjiSisaTvis, sadac
amindi amis saSualebas iZleva.632

arasrulwlovanTa marTlmsajulebis kodeqsis 86-e muxlis
pirveli nawilis Tanaxmad, arasrulwlovani
braldebuli/msjavrdebuli uzrunvelyofili unda iyos
yoveldRiuri sportul-gamajansaRebeli aqtivobebiT da seirnobis
uflebiT. am mizniT misTvis xelmisawvdomi unda iyos Sesabamisi
aRWurviloba da sivrce.

erT-erTi yvelaze mniSvnelovani elementi, romelic
gaTvaliswinebuli unda iqnas arasrulwlovnis mimarT daniSnuli
sapatimro saxis sasjelis aRsrulebisas aris arasrulwlovanTa
urTierToba gare samyarosTan. arasrulwlovani, romelic daibada
da izrdeba sazogadoebaSi, xolo sapatimro saxis sasjelma
gaiyvana sazogadoebis gareT, rogor unda daubrundes igi
gamosworebuli sazogadoebas masTan urTierTobis gareSe? amitom
arasrulwlovans saTanado kavSiri unda hqondes sazogadoebasTan,
mis megobrebTan, naTesavebTan, sasuliero pirebTan da a.S, raTa ar
moxdes misi sazogadoebasTan gaucxoeba. gansakuTrebiT
mniSvnelovania ojaxis wevrebTan urTierToba. aRniSnuli ki xels
Seuwyobs maTi resocializaciis process.

630 ix. T. Kailer, Vermessung des Verbrechers, 2011,   S. 152.
631 ix. q. hamiltoni, arasrulwlovanTa marTlmsajulebis sakanonmdeblo

reformis saxelmZRvanelo miTiTebebi, niu-iorki, 2011, gv. 121.
632 ix. gaerTianebuli erebis wesebi TavisuflebaaRkveTil arasrulwlovanTa

dacvisaTvis.
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arasrulwlovani msjavrdebulis ojaxTan da gare
samyarosTan urTierTobis mniSvnelobaze miuTiTebs
arasrulwlovanTa marTlmsajulebis kodeqsis 87-e muxli.

patimrobaSi bavSvebis moTavsebisas erT-erTi yvelaze
SemaSfoTebeli sakiTxia maTi CamoSoreba TavianTi saxlebidan.
umetes SemTxvevaSi, ojaxi aris bavSvze zrunvisa da misi
mxardaWeris centri. aucilebelia, rom Tu bavSvi CamoSorebulia
ojaxs, mas hqondes ufleba, sapatimro dawesebulebidan
SeinarCunos ojaxTan kavSiri.633

gare samyarosTan (gansakuTrebiT ki ojaxis wevrebTan)
regularuli kontaqti arasrulwlovani msjavrdebulis
reabilitaciis erT-erT umTavres da umniSvnelovanes formas
warmoadgens. Sesabamisad, arasrulwlovan msjavrdebulsa da misi
ojaxis wevrebs Soris kavSiris uzrunvelyofa Tavisuflebis
aRkveTis dawesebulebis administraciis prioritets unda
warmoadgendes.634

patimrobis kodeqsis 90-e muxlis me-3 nawilis Tanaxmad,
administraciuli patimroba ar SeefardebaT arasrulwlovan
msjavrdebulebs. zogadad, administraciul samarTaldarRvevaTa
kodeqsi krZalavs arasrulwlovanTa mimarT administraciuli
patimrobis gamoyenebas.

arasrulwlovani patimrebi saWiroeben Zaladobisa da uxeSi
mopyrobisagan dacvas. amasTan, arasrulwlovnebi ufro metad
eqcevian dadebiTi zegavlenis, sareabilitacio da
saganmanaTleblo programebis qveS, vidre zrdasrulebi.635

arasrulwlovanTa mimarT daniSnuli sapatimro saxis
sasjelis aRsrulebisas Zalzed mniSvnelovania dawesebulebis
administraciis roli. dawesebulebis personali did yuradRebas
unda iCendnen arasrulwlovan msjavrdebulTa mimarT.
dauSvebelia arasrulwlovnebTan arahumanuri da sastiki
mopyroba, romelic laxavs maT uflebebs, radgan aRniSnuli ki ar
gamoasworebs arasrulwlovans, aramed piriqiT gaborotebuls
daabrunebs sazogadoebaSi. imisaTvis, rom realurad
ganxorcieldes arasrulwlovanTa sasjelis miznebi,
arasrulwlovanTa mimarT daniSnuli sasjelis aRsruleba unda
moxdes kanonmdeblobis moTxovnaTa sruli dacviT.

Tavisuflebis aRkveTis saxiT daniSnuli sasjelis moxdis
dros arasrulwlovanTa resocializaciis TvalsazrisiT
mniSvnelovania arasrulwlovanTa pirobiT vadamde gaTavisufleba.
vfiqrob, rac ufro met wamaxalisebel RonisZiebebs gamoviyenebT
arasrulwlovanis mimarT, aRniSnuli xels Seuwyobs maT
resocializacias.

633 ix. q. hamiltoni, arasrulwlovanTa marTlmsajulebis sakanonmdeblo
reformis saxelmZRvanelo miTiTebebi, niu-iorki, 2011, gv. 125.

634 ix. m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajulebis
Taviseburebani, 2011, gv. 142.

635 ix. g. miqanaZe, arasrulwlovan, qal da uvado TavisuflebaaRkveTil
patimrebTan mopyrobis Taviseburebani, Tbilisi 2008, gv. 13.
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da bolos yuradReba minda gavamaxvilo arasrulwlovnis
nasamarTlobis sakiTxze. arasrulwlovanTa marTlmsajulebis
kodeqsis me-12 muxlis pirveli nawilis Tanaxmad,
arasrulwlovans nasamarTloba gaqarwylebulad eTvleba
sasjelis moxdisTanave, xolo pirobiT msjavrdebisas -
gamosacdeli vadis gasvlisTanave. xolo amave muxlis me-2 nawilis
Sesabamisad, am muxlis pirveli nawiliT gaTvaliswinebuli
SeRavaTi ar moqmedebs, Tu arasrulwlovani kvlav Caidens
danaSauls. danaSaulis kategoriis mixedviT amave muxliT
dadgenilia nasamarTlobis gaqarwylebis vadebi sasjelis
moxdidan garveuli drois gasvlis Semdeg.

is, rom arasrulwlovans nasamarTloba gaqarwylebulad
eTvleba sasjelis moxdisTanave, wingadadgmuli nabijia
arasrulwlovanTa sisxlis samarTlis politikis liberalizaciis
TvalsazrisiT.

sakiTxis amgvari gadawyveta arasrulwlovans icavs
stigmatizaciisagan da stimuls aZlevs, daubrundes jansaR
cxovrebas, airCios saqmianobis sfero. am gzaze misTvis xelis
SemSleli faqtori ar iqneba misi nasamarTloba, radgan sasjelis
moxdis Semdeg igi iuridiulad nasamarTlobis armqoned
CaiTvleba.636

sabolood SeiZleba iTqvas, rom arasrulwlovanTa
sasjelis aRsruleba faqiz midgomas moiTxovs. Tu sasjelis
aRsrulebis dros (gansakuTrebiT arasrulwlovanTa mimarT)
daSvebuli iqneba Secdomebi, yvelaferi wyalSi Caiyreba da
sasjelis miznebic ganuxorcielebeli darCeba.

636 ix. sisxlis samarTali, zogadi nawili, saxelmZRvanelo, avtorTa koleqtivi,
red. g. naWyebia, n. Todua, 2016, gv. 632.
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dDa s k v n a

winamdebare naSromSi ganvixileT sasjelis problema.
sasjeli, rogorc sisxlis samarTlis uZiriTadesi cneba,
naklebadaa damuSavebuli qarTul sisxlis samarTlis TeoriaSi,
amitom SevecadeT gamogvekvlia sasjelis iuridiuli buneba.

sisxlis samarTlis TeoriaSi Zalzed problematuria is,
Tu ra aris sasjelis mizani, vinaidan erTmaneTTanaa gaigivebuli
sasjelis cneba da misi mizani. mizani aris is, rac unda momavalSi
ganxorcieldes. rac Seexeba sasjelis mizans, igi SeiZleba ase
CamovayaliboT: sasjelis mizani aris is saboloo Sedegi, ris
miRwevasac cdilobs kanonmdebeli sasjelis dawesebiT da
sasamarTlo sasjelis daniSvniT. xolo rac Seexeba dasjas,
romelsac zogierTi mecnieri sasjelis miznad miiCnevs, igi aris
ara sasjelis mizani, aramed sasjelis niSania. dasja sasjelis
mizani ver iqneba, vinaidan sasjelis mizani orientirebulia
momavlisaken. pirovnebas vsjiT imitom, rom aRdges darRveuli
samarTlianoba, anu miRweul iqnes sasjelis mizani
samarTlianobis aRdgena. amdenad, dasja ar SeiZleba erTdroulad
iyos rogorc sasjelis niSani, ise misi mizanic. mimaCnia, rom
dasja aris sasjelis niSani, xolo mizani moTavsebulia Sinaarsis
farglebs gareT.

sadisertacio naSromSi ZiriTadi aqcenti gadatanili iqna
sasjelis miznebze, xolo sxva sakiTxebi ganxiluli iqna
sasjelis miznebTan kavSirSi.

sasjelis mizani - samarTlianobis aRdgena samagieros
mizRvas ar niSnavs. marTalia sasjeli garkveulwilad samagieros
mizRvis elementebs Seicavs, magram sasjelis Sinaarsi samagieros
mizRvas ar warmoadgens. sisxlis samarTlis TeoriaSi sasjelis
miznad miiCneven samagieros mizRvas. samagieros mizRva sasjelis
mizani ver iqneba, vinaidan rogorc ukve aRvniSneT, sasjelis
mizani mimarTulia momavlisaken, anu igi momavalSi unda
ganxorcieldes. Sesabamisad, samagieros mizRva sasjelis mizani
ver iqneba. pirovnebas vsjiT imitom, rom aRdges darRveuli
samarTlianoba. samarTlianobis aRdgena sasjelis mizania, xolo
dasja - sasjelis Sinaarsi, misi niSani.

samarTlianobis aRdgena gulisxmobs sasamarTlos mier
sasjelis daniSvnas msjavrdebulis pirovnebisa da mis mier
Cadenili danaSaulis simZimis Sesabamisad. mimaCnia, rom
samarTlianobis aRdgena, rogorc sasjelis mizani,
ganxorcieldeba im SemTxvevaSi, rodesac sasamarTlos mier
daniSnuli sasjeli Seesabameba pirvel rigSi msjavrdebulis
pirovnebas da Semdeg mis mier Cadenili danaSaulis simZimes.
mimaCnia, rom sasjelis daniSvnisas gadamwyveti mniSvneloba unda
mieniWos msjavrdebulis pirovnebas.

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis
pirvelis nawilis Tanaxmad, sasjelis erT-erTi mizania axali
danaSaulis Tavidan acileba. masSi igulisxmeba zogadi, anu
generaluri da kerZo, anu specialuri prevencia. sasjelis zogadi,
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anu generaluri prevencia moicavs or saxes: pozitiuri
generaluri prevencia da negatiuri generaluri prevencia. xolo
sasjelis specialur, anu kerZo prevenciaSi aseve gamoiyofa ori
komponenti: pozitiuri specialuri prevencia da negatiuri
specialuri prevencia.

mimaCnia, rom sasjelis pozitiuri generaluri prevencia
moqmedebs sazogadoebis yvela wevris mimarT, rogorc kanonis
ZalaSi Sesvlis momentidan, rodesac kanonmdebeli ama Tu im
qmedebas gamoacxadebs danaSaulad da mis Cadenas akrZalavs
sasjeliT (kanonisadmi pativiscema), aseve sasamarTlos mier
konkretuli pirisaTvis sasjelis daniSvniT da misi aRsrulebiT
(sasjelisadmi pativiscema).

rac Seexeba sasjelis negatiur generalur prevencias, igi
zemoqmedebas axdens ara sazogadoebis yvela wevris mimarT
(gansxvavebiT pozitiuri generaluri prevenciisgan, romelic
sazogadoebis yvela wevrze moqmedebs), aramed mxolod im pirebze,
romlebic midrekilni arian danaSaulebrivi qmedebebis Cadenisaken.
vfiqrob, rom kanonmorCili moqalaqe  sasjelis SiSiT ki ar Cadis
danaSauls, aramed imitom, rom aRniSnuli misTvis miuRebelia.
danaSaulebrivi qmedebebi ewinaaRmdegeba mis Sinagan bunebas.
kanonmorCili moqalaqeebis mimarT, sasjeli damaSinebel
zemoqmedebas ki ar axdens, aramed isini ganmsWvalulni arian
kanonisadmi pativiscemiT. yovelive zemoaRniSnulidan gamomdinare,
SeiZleba iTqvas, rom sasjelis negatiuri generaluri prevencia
moqmedebs ara sazogadoebis yvela wevris mimarT, aramed
sazogadoebis meryev elementebze, rogorc kanonis ZalaSi Sesvlis
momentidan, rodesac kanonmdebeli ama Tu im qmedebas gamoacxadebs
danaSaulad da mis Cadenas akrZalavs sasjelis muqariT (kanoniT
daSineba), aseve sasamarTlos mier konkretuli pirisaTvis
sasjelis daniSvniT da misi aRsrulebiT (sasjeliT daSineba).

sasjeli zogadprevenciul zemoqmedebas axdens ara
mxolod im SemTxvevaSi, rodesac sasamarTlo konkretuli piris
mimarT gamoiyenebs konkretul sasjels, aramed ufro adreuli
stadiidan -Ksisxlis samarTlis kanonis gamoqveynebis momentidan,
rodesac esa Tu is qmedeba gamocxaddeba danaSaulad da sasjeliT
aikrZaleba misi Cadena. swored am momentidan xorcieldeba
sasjelis zogadprevenciuli funqcia. gansxvavebiT, sasamarTlos
mier sasjelis daniSvnis SemTxvevisagan, rodesac danaSaulia
Cadenili, kanoniT muqaris dros SesaZlebelia jer kidev ar iyos
Cadenili danaSauli, Sesabamisad, axal danaSaulzec ver
visaubrebT. Aamdenad, am mxriv saqarTvelos sisxlis samarTlis
kodeqsis 39-e muxlis pirveli nawili dazustebas saWiroebs.
aRniSnul muxlSi axali danaSaulis Tavidan acilebis nacvlad
unda iyos ,,danaSaulis Tavidan acileba~, vinaidan, rogorc ukve
aRiniSna, sasjeli zogadgamafrTxilebel amocanas asrulebs
danaSaulis Cadenamdec (kanoniT muqara). Sesabamisad, saqarTvelos
sisxlis samarTlis kodeqsis 39-e muxlis pirveli nawilis
Tanaxmad, sasjelis mizani unda iyos danaSaulis Tavidan acileba.
winaaRmdeg SemTxvevaSi gamova, rom magaliTad, konkretuli



216

sasjeliT muqaris SemTxvevaSi, mas zogadprevecniuli funqcia ar
aqvs (sanam danaSauli ar iqneba Cadenili). sinamdvileSi ki es ase
ar aris. sasjeli zogadprevenciul amocanas asrulebs, rogorc
kanonis gamoqveynebis momentidan, ise sasamarTlos mier sasjelis
daniSvnisas.

zogadi prevenciisagan gansxvavebiT, specialuri prevencia
xorcieldeba mxolod msjavrdebulis mimarT, rogorc sasjelis
daniSvnis, ise sasjelis aRsrulebis SemTxvevaSi. Tuki zogadi
prevencia (mxedvelobaSi gvaqvs pozitiuri generaluri prevencia)
mimarTulia sazogadoebis yvela deliqtunariani wevris mimarT,
raTa maT ar Caidinon danaSauli, kerZo, anu specialuri prevencia
mimarTulia mxolod msjavrdebulis mimarT, raTa misi mxridan
gamoiricxos axali danaSaulis Cadena.

saqarTvelos sisxlis samarTlis kodeqsis 39-e muxlis me-2
nawilis Tanaxmad, sasjelis mizani xorcieldeba msjavrdebulsa
da sxva pirze zemoqmedebiT, raTa isini ganimsWvalon
marTlwesrigis dacvisa da kanonis winaSe pasuxismgeblobis
grZnobiT. aRniSnul muxlSi gamoxatulia, rogorc sasjelis
pozitiuri generaluri prevencia (sxva pirze zemoqmedebiT), ise
sasjelis pozitiuri specialuri prevencia (msjavrdebulze
zemoqmedebiT). marTalia sisxlis samarTlis kanonmdebloba
aRiarebs sasjelis pozitiur generalur da specialur prevencias,
rac gulisxmobs, imas, rom sasjelma msjavrdebuli da
sazogadoeba unda ganmsWvalos marTlwesrigis dacvisa da kanonis
winaSe pasuxismgeblobis grZnobiT, magram Tu gadavxedavT
saqarTvelos sisxlis samarTlis kodeqsSi arsebul RonisZiebebs
da sanqciebs, masSi gamoxatulia sasjelis negatiuri generaluri
da specialuri prevencia, romelic msjavrdebulisa da
sazogadoebis daSinebazea orientirebuli. magaliTad,
saqarTvelos sisxlis samarTlis kodeqsSi bolo dros Setanili
cvlilebebis Tanaxmad, sqesobrivi Tavisuflebisa da
xelSeuxeblobis winaaRmdeg mimarTuli danaSaulebisTvis
gaTvaliswinebuli sasjelebi mkveTrad gaizarda. amasTan, dRes
moqmedi sisxlis samarTlis kanonmdeblobiT mosamarTles ufleba
ara aqvs gamoiyenos pirobiTi msjavri, Tu mxareebs Soris
dadebuli ar aris saproceso SeTanxmeba, gamonaklisi SemTxvevebis
garda. aseve, sasamarTlos ufleba ara aqvs daniSnos minimalur
sasjelze naklebi sasjeli, Tu mxareebs Soris ar aris
damtkicebuli saproceso SeTanxmeba da a.S.

sasjelis erT-erTi da umTavresi mizania damnaSavis
resocializacia. patimrobis kodeqsis 116-e muxli
resocializaciis ganmartebisas miuTiTebs msjavrdebuli piris
zneobis normebisadmi pativiscemazec. vfiqrob, am mimarTebiT,
patimrobis kodeqsi adgens maRal standarts msjavrdebulis
resocializaciasTan dakavSirebiT. mimaCnia, rom sasjelis mizani
- msjavrdebulis resocializacia miRweuli iqneba im SemTxvevaSic,
rodesac sasjelis moxdis Semdeg marTalia msjavrdebuli arRvevs
zneobriv normebs, magram misi mxridan danaSaulis recidivis
faqtebi ar fiqsirdeba.
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sadisertacio naSromSi resocializaciis problema
detalurad iqna ganxiluli, rogorc sasjelaRsrulebis
dawesebulebebSi, aseve alternatiuli sasjelebis gamoyenebisas.

saqarTvelos sisxlis samarTlis kodeqsis 77-e muxlis me-2
nawilis Tanaxmad, amnistiis aqtiT damnaSave SeiZleba
gaTavisufldes sisxlissamarTlebrivi pasuxismgeblobisagan,
xolo msjavrdebuli SeiZleba gaTavisufldes sasjelisagan anda
misTvis daniSnuli sasjeli SeiZleba Semcirdes an Seicvalos
ufro msubuqi sasjeliT.

mimaCnia, rom saqarTvelos sisxlis samarTlis kodeqsis 77-e
muxlis me-2 nawilSi arasworad aris miTiTebuli sityva
,,damnaSave~, vinaidan damnaSave aris piri, romlis mimarTac
gamotanilia gamamtyunebeli ganaCeni, xolo 77-e muxlis me-2
nawili saubrobs sisxlissamarTlebrivi pasuxismgeblobisagan
gaTavisuflebaze. sisxlissamarTlebriv pasuxisgebaSi micemul
pirs ki ara damnaSave, aramed braldebuli ewodeba. amasTan,
gasaTvaliswinebelia is garemoebac, rom SesaZlebelia amnistia
exebodes im pirs, romelsac jer kidev braldebulis statusi ar
aqvs. Aam SemTxvevaSi sasurveli iqneba Tu gamoviyenebT termins -
,,savaraudo damnaSave~. aRniSnulidan gamomdinare, sisxlis
samarTlis kodeqsis 77-e muxlis me-2 nawili Semdegnairad unda
Camoyalibdes: ,,amnistiis aqtiT braldebuli, an savaraudo
damnaSave SeiZleba gaTavisufldes sisxlissamarTlebrivi
pasuxismgeblobisagan, xolo msjavrdebuli SeiZleba
gaTavisufldes sasjelisagan anda misTvis daniSnuli sasjeli
SeiZleba Semcirdes an Seicvalos ufro msubuqi sasjeliT.~
aRniSnuli ki SesabamisobaSi mova saqarTvelos sisxlis
samarTlis saproceso kanonmdeblobis moTxovnebTan. amasTan,
piris samarTlebrivi statusi aris braldebuli da msjavrdebuli.
xolo damnaSavis statuss saqarTvelos sisxlis samarTlis
saproceso kanonmdebloba ar icnobs. amdenad, sisxlis samarTlis
kodeqsis 77-e muxlis me-2 nawilSi sityva ,,damnaSave~ uadgilod
aris gamoyenebuli da aRniSnuli unda Seswordes.

naSromSi yuradReba gavamaxvileT aseve qmedebis
danaSaulad kvalifikaciisa da sasjelis miznebis
urTierTmimarTebis problemaze. samarTliani sasjelis daniSvnis
erT-erTi aucilebeli winapiroba qmedebis danaSaulad swori
kvalifikaciaa. Tu qmedebas mieca araswori sisxlissamarTlebrivi
Sefaseba, aRniSnuli gavlenas moaxdens sasjelis daniSvnaze, rac
dasturdeba sasamarTlo praqtikis analiziT (naSromSi ganxiluli
iqna konkretuli magaliTebi sasamarTlo praqtikidan). usamarTlo
sasjelis daniSvniT ki ver miiRweva sasjelis miznebi: pirvel
rigSi, samarTlianobis aRdgena da Semdgom msjavrdebulis
resocializacia.

sasjelis miznebTan mWidrod aris dakavSirebuli sasjelis
daniSvnis sakiTxi. naSromSi detalurad aris ganxiluli sasjelis
daniSvnasTan dakavSirebiT arsebuli sakanonmdeblo regulaciebi,
aseve konkretuli magaliTebi sasamarTlo praqtikidan, sadac
gamokveTilia sakanonmdeblo da sasamarTlo praqtikis xarvezebi.
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mimaCnia, rom danaSaulTa erTobliobisas sasjelTa upirobo
STanTqmis wesi arRvevs samarTlianobis princips. Sesabamisad,
saqarTvelos sisxlis samarTlis kodeqsis 59-e muxli
Semdegnairad unda Camoyalibdes: ,,saqarTvelos sisxlis
samarTlis kodeqsis 59-e muxlis me-2 nawilis Tanaxmad,
danaSaulTa erTobliobis dros saboloo sasjelis daniSvnisas
ufro mkacri sasjeli STanTqavs naklebad mkacrs, an am
danaSaulTaTvis gansazRvruli sasjelebi nawilobriv Seikribeba.
vadiani Tavisuflebis aRkveTis saxiT daniSnuli saboloo
sasjelis vada ar unda aRematebodes 25 wels.‘‘ aRniSnuliT,
mosamarTles ufleba eqneba gamoiyenos rogorc STanTqmis, ise
nawilobrivi Sekrebis principi. damnaSavis pirovnebis, Cadenili
danaSaulis simZimis, saqmis garemoebebis gaTvaliswinebiT, yovel
konkretul SemTxvevaSi, sasamarTlom unda gadawyvitos
danaSaulTa erTobliobis dros sasjeli daniSnos STanTqmis
principiT, Tu nawilobrivi Sekrebis gziT.

mimaCnia, rom mosamarTlem vadiani Tavisuflebis aRkveTa
unda daniSnos mxolod gamonaklis SemTxvevebSi, rodesac
naklebad mkacri sasjeli ver uzrunvelyofs sasjelis miznebs.
mosamarTlem upiratesoba unda mianiWos alternatiul sasjelebs.
zogadad cnobilia, rom grZelvadiani Tavisuflebis aRkveTa xels
uSlis msjavrdebulis resocializaciis process.

naSromSi ganxiluli iqna alternatiuli sasjelebis roli
da mniSvneloba sasjelis daniSvnisas. amasTan, mniSvnelovani
yuradReba daeTmo sasjelis individualizaciis principis
gamoyenebas, romelic mWidro kavSirSia sasjelis miznebTan.

mimaCnia, rom sisxlis samarTlis kodeqsis 55-e muxli
winaaRmdegobaSi modis sasjelis individualizaciis principTan.
Tu mxareebs Soris ar aris dadebuli saproceso SeTanxmeba,
sasamarTlos ara aqvs ufleba daniSnos minimalur sasjelze
naklebi sasjeli. minimalur sasjelze naklebi an sxva ufro
msubuqi sasjelis daniSvnis sakiTxi, sasamarTlom TviTon unda
gadawyvitos, individualuri midgomis safuZvelze.

sadisertacio naSromSi gansakuTrebuli yuradReba
gamaxvilda sakanonmdeblo xarvezebze. magaliTad, saqarTvelos
sisxlis samarTlis kodeqsis 128-e muxli (gansacdelSi mitoveba)
da 129-e muxli (dauxmarebloba) isjeba Tavisuflebis aRkveTiT or
wlamde. maSin, rodesac gansacdelSi mitoveba ufro mZime
danaSaulia, vidre dauxmarebloba. gansacdelSi mitovebis dros
damnaSaves akisria specialuri samarTlebrivi movaleoba, anu
samarTlebrivi garantis funqcia, maSin rodesac dauxmareblobis
dros aseTi valdebuleba ar arsebobs. amdenad, ar SeiZleba
zemoaRniSnuli danaSaulebi erTnairi sasjeliT isjebodes. ufro
metic, gansacdelSi mitoveba Tavisuflebis aRkveTasTan erTad
aseve isjeba gamasworebeli samuSaoTi vadiT erT wlamde, xolo
dauxmarebloba ki – gamasworebeli samuSaoTi vadiT or wlamde.
gansacdelSi mitoveba ufro mkacrad unda isjebodes, vidre
dauxmarebloba, xolo kanonmdeblobiT ki sasjelebi piriqiT aris
gansazRvruli, rac Sesworebas saWiroebs.
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saqarTvelos sisxlis samarTlis kodeqsSi bolo dros
Sesuli cvlilebebis Sesabamisad, sasjelis minimaluri da
maqsimaluri zRvari dauaxlovda erTmaneTs (mag. 116-e muxlis
pirveli nawili). vfiqrob, aRniSnuli  ewinaaRmdegeba sasjelis
individualizaciis princips. amasTan, sisxlis samarTlis kodeqsis
zogierT muxlSi gaTvaliswinebuli absoluturad gansazRvruli
sanqciebi (2381-e muxlis pirveli nawili, me-2006 muxlis pirveli
nawili) aseve ewinaaRmdegeba sasjelis individualizaciis
princips. vinaidan, mosamarTles unda hqondes farTo arCevani
sasjelis daniSvnisas. sasjelis daniSvnisas amosavali wertili
aris msjavrdebulis pirovneba da Semdeg mis mier Cadenili
danaSaulis simZime. amdenad, aRniSnul muxlebTan mimarTebiT
mosamarTle SeboWilia kanonmdeblobiT da igi valdebulia or
gansxvavebul pirovnebas erTnairi simZimis sasjeli dauniSnos,
rac dauSvebelia.

sadisertacio naSromSi calke Tavad gamovyaviT
arasrulwlovanTa sasjelis miznebi. aseve yuradReba gavamaxvileT
arasrulwlovnisaTvis sasjelis daniSvnis specifikaze (sasjelis
miznebTan kavSirSi). arasrulwlovanTa mimarT sasjelis
daniSvnasTan mimarTebiT ganvixileT konkretuli magaliTebi
sasamarTlo praqtikidan.

mimaCnia, rom arasrulwlovanTa marTlmsajulebis
kodeqsiT gaTvaliswinebuli sasjelebi metismetad mkacria.
Sesabamisad, arasrulwlovanTa mimarT sasjelis daniSvnis wesi
unda Camoyalibdes Semdegnairad: ,,ToTxmetidan Teqvsmet wlamde
arasrulwlovnisaTvis daniSnuli Tavisuflebis aRkveTis vada
Semcirdeba erTi mesamediT. amasTanave, saboloo sasjeli ar unda
aRematebodes xuT wels (nacvlad aTi wlisa).~ xolo,
,,Teqvsmetidan Tvramet wlamde arasrulwlovnisaTvis daniSnuli
Tavisuflebis aRkveTis vada Semcirdeba erTi meoTxediT.
amasTanave, saboloo sasjeli ar unda aRematebodes aT wels
(nacvlad Tormeti wlisa).~ aRniSnuli ki xels Seuwyobs
arasrulwlovani msjavrdebulis resocializacias, vinaidan
grZelvadiani Tavisuflebis aRkveTa ar emsaxureba
arasrulwlovnis sasjelis miznebs.

sasjelis miznebi ara marto sisxlissamarTlebrivi
sakiTxia, aramed Rrma filosofiur gaazrebasac moiTxovs. igi
metad aqtualuri sakiTxia sisxlis samarTlis Teoriasa da
sasamarTlo praqtikaSi. amitom, sasjelis miznebis Sesaxeb muSaoba
kvlavac unda gagrZeldes, rac garkveul wvlils Seitans sisxlis
samarTlis mecnierebisa da sasamarTlo praqtikis ganviTarebaSi.
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normatiuli masala

1. saqarTvelos sisxlis samarTlis kodeqsi, 2000 w.
2. saqarTvelos sisxlis samarTlis saproceso kodeqsi, 2010 w.
3. patimrobis kodeqsi, 2010 w.
4. arasrulwlovanTa marTlmsajulebis kodeqsi, 2015.

sasamarTlo gadawyvetilebebi:

qarTul enaze

pirveli instanciis sasamarTlos ganaCenebi:

1. gurjaanis raionuli sasamarTlos 2006 wlis 13 ivnisis
ganaCeni.

2. TeTriwyaros raionuli sasamarTlos 2006 wlis 23 ivnisis
ganaCeni.

3. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa
kolegiis 2006 wlis 24 ivlisis ganaCeni.

4. yvarlis raionuli sasamarTlos 2006 wlis 7 noembris
ganaCeni.

5. senakis raionuli sasamarTlos 2006 wlis 9 noembris
ganaCeni.

6. gardabnis raionuli sasamarTlos 2007 wlis 27 noembris
ganaCeni.

7. zugdidis raionuli sasamarTlos 2008 wlis 10 martis
ganaCeni.

8. zestafonis raionuli sasamarTlos 2008 wlis 25 ivlisis
ganaCeni.

9. dmanisis raionuli sasamarTlos 2008 wlis 17 dekembris
ganaCeni.

10. xelvaCauris raionuli sasamarTlos 2008 wlis 25 dekembris
ganaCeni.

11. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis
saqmeTa kolegiis 2009 wlis 9 Tebervlis ganaCeni.

12. xonis raionuli sasamarTlos 2009 wlis 5 martis ganaCeni.
13. xonis raionuli sasamarTlos 2009 wlis 11 ivnisis

ganaCeni.
14. mcxeTis raionuli sasamarTlos 2010 wlis 20 aprilis

ganaCeni.
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15. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis
saqmeTa kolegiis 2010 wlis  29 seqtembris ganaCeni.

16. Tbilisis saqalaqo sasamarTlos sisxlis samarTlis
saqmeTa kolegiis 2011 wlis 20 ianvris ganaCeni.

17. siRnaRis raionuli sasamarTlos 2012 wlis 25 dekembris
ganaCeni.

saapelacio instanciis sasamarTlos ganaCenebi:

1. quTaisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis 2008 wlis 5 noembris ganaCeni.

2. quTaisis saapelacio sasamarTlos 2009 wlis 26 Tebervlis
ganaCeni.

3. Tbilisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis 2009 wlis 3 aprilis ganaCeni.

4. Tbilisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis 2011 wlis 15 Tebervlis ganaCeni.

5. Tbilisis saapelacio sasamarTlos sisxlis samarTlis
saqmeTa palatis 2016 wlis 28 aprilis ganaCeni, #1b/311-16.

saqarTvelos uzenaesi sasamarTlos gadawyvetilebebi:

1. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2009 wlis 9 ianvris ganCineba.

2. saqarTvelos uzenaesi sasamarTlos  sisxlis samarTlis
saqmeTa palatis 2009 wlis 11 ivnisis  ganCineba.

3. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2010 wlis 7 aprilis ganCineba.

4. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2011 wlis 7 ivnisis ganCineba.

5. saqarTvelos uzenaesi sasamarTlos gadawyvetilebani
sisxlis samarTlis saqmeebze, 2013, #01-6.

6. saqarTvelos uzenaesi sasamarTlos 2016 wlis 24 martis
ganaCeni, saqme #392ap-15.

7. saqarTvelos uzenaesi sasamarTlos 2016 wlis 11 aprilis
ganCineba (saqme #2k-555ap-15).

8. saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis
saqmeTa palatis 2016 wlis 7 ivnisis ganCineba,
saqme #212ap-16.
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saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi:

1. saqarTvelos sakonstitucio sasamarTlos 2009 wlis 13
maisis gadawyvetileba: #1/1/428,447,459.

2. saqarTvelos sakonstitucio sasamarTlos 2011 wlis 11
ivlisis #3/2/416 gadawyvetileba.

3. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24
oqtombris #1/4/592 gadawyvetileba.

germanul enaze

1. germaniis federaluri sakonstitucio sasamarTlos

gadawyvetileba (BverfGE 2258/09).
2. germaniis federaluri sakonstitucio sasamarTlos

gadawyvetileba (BverfGE) 45, 187 (229).
3. germaniis federaluri sakonstitucio sasamarTlos

gadawyvetileba (BverfGE 35, 202).

Nveb-gverdebis misamarTebi:

1. www. gtuc.ge/?p=1810, alternatiuli sasjeli da ucxouri
praqtika.

2. <www. freeuni.edu.ge/sites/default/files/aucilebeli%20mogerieba.pdf>.
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vadastureb, rom Cems mier warmodgenili sadisertacio naSromi –
,,sasjelis miznebi~ profesor maia ivaniZis xelmZRvanelobiT
Sevasrule damoukideblad da naSromSi gamoyenebuli yvela wyaro
saTanadodaa miTiTebuli.

CemTvis cnobilia iuridiuli fakultetis doqtoranturis
debuleba da is Sedegebi, rac SeiZleba mohyves araswori
monacemebis wardgenas.

doqtoranti

ioseb varZelaSvili


