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Sesavali

vaWrobis msoflio organizacia (vmo) Tanamedrove
saerTaSoriso samarTalSi miCneulia erT-erT yvelaze
warmatebul saerTaSoriso organizaciad, romelic wamyvan rols
asrulebs saerTaSoriso vaWrobis koordinebulad warmarTvis
saqmeSi.

saerTaSoriso samarTalsubieqturobis mqone vaWrobis
msoflio organizacia dRes arsebuli formiT mxolod 1994
wlidan arsebobs. miuxedavad organizaciis daarsebidan aseTi
mcire drois gasvlisa, vmo-is samarTlis roli saerTaSoriso
samarTlis ganviTarebaSi sakmaod angariSgasawevad iTvleba
saxelmwifoTaSorisi urTierTobebis mowesrigebis procesSi.
specialur literaturaSi arsebuli azrTa sxvadasxvaobis
kvaldakval kidev ufro metad ipyrobs yuradRebas vmo-is
saerTaSoriso samarTlisadmi kuTvnilebis sakiTxi da is
damokidebuleba, rac am organizacias, rogorc aseTs, aqvs
saerTaSoriso sajaro samarTlisadmi.

vmo-is samarTalsa da praqtikaze saubrisas kidev ufro metad
ipyrobs yuradRebas konkurentuli iurisdiqciebisa da droSi
Tanmimdevrulad moqmedi msgavsi tipis saerTaSoriso
saxelSekrulebo normebis Tanafardobis sakiTxi. Tanamedrove
saerTaSoriso samarTlis ganviTarebis miznebisaTvis
gansakuTrebulad mniSvnelovania imis Sefaseba, Tu rogori
urTierTmimarTebaa vaWrobis msoflio organizaciis farglebSi
aRebul valdebulebebsa da wevr saxelmwifoTa mier sxva
organizaciebis farglebSi nakisr valdebulebebs Soris; rogor
wydeba saxelSekrulebo normebis koliziis sakiTxi da ra
meqanizmebi arsebobs saerTaSoriso savaWro sistemaSi
saxelmwifoTa saiZuleblad nakisri valdebulebebis Sesrulebis
mimarTulebiT. am sakiTxebis analizisas aranakleb yuradRebas
ipyrobs saxelmwifoTa xedva ekologiuri gamowvevebis daZlevis
mimarTulebiT da im prioritetebis gansazRvra, rac win uZRvis
saerTaSoriso samarTlis subieqtebis mier saxelSekrulebo
normebis Sesrulebis process.

saerTaSoriso savaWro samarTlisa da saerTaSoriso sajaro
samarTlis urTierTmimarTebis dasadgenad gansakuTrebuli
mniSvnelobis matarebelia, aseve, saerTaSoriso samarTlisa da
Sida samarTlis Tanafardobis sakiTxis Seswavla da imis
dadgena, Tu rogori xedva aqvs vaWrobis msoflio organizacias
saerTaSoriso samarTalTan Sida samarTlis mimarTebisa da
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samarTlebrivi normebis upirates iuridiul ZalasTan
dakavSirebiT.

naSromis miznebisaTvis aseve arsebiTi mniSvnelobis
matarebelia vaWrobis msoflio organizaciis davebis ganxilvis
meqanizmis Sefaseba da imis dadgena, Tu rogori sistemiT
muSaobs es organo - iyenebs igi davis gadawyvetis tradiciul
meTodebs, Tu raime gansxvavebul gzas mimarTavs, raTa, erTi
mxriv, gamoitanos gadawyvetileba sadavo sakiTxze da, meore
mxriv, aiZulos saxelmwifoebi, Seasrulon mis mier gamotanili
gadawyvetilebebi. vmo-is warmatebuli praqtikis analizisas
gansakuTrebul interess iwvevs saerTaSoriso savaWro sistemaSi
arsebuli sanqciebis meqanizmi da imis Sefaseba, Tu ramdenad
efeqturad xdeba organizaciis mier maTi praqtikaSi danergva.
sanqciebis gamoyeneba, Tavis mxriv, ukavSirdeba iseT mniSvnelovan
aspeqts, rogoricaa saxelmwifoTa uflebrivi Tanasworoba da
sakuTari poziciis dafiqsirebis SesaZlebloba sadavo sakiTxis
ganxilvisa da miRebuli gadawyvetilebis aRsrulebis
miznebisaTvis. es sakiTxi badebs kiTxvebs saerTaSoriso savaWro
samarTlis efeqturobisa da ganviTarebadi/ganviTarebuli
saxelmwifoebis damokidebulebasTan dakavSirebiT, kerZod:
marTla Tanasworni arian Tu ara saxelmwifoebi da raodeni
seriozulobiT ekidebian isini erTmaneTis savaWro interesebis
dacvasa Tu sistemis urRvevobis SenarCunebas; ramdenad aris
saxeze politikis gavlena saerTaSoriso savaWro samarTlis
sistemis formirebaze, gansakuTrebiT, im faqtoris
gaTvaliswinebiT, rom saxelmwifoTa Sida kanonmdeblobebi
arsebiTad gansxvavdebian erTmaneTisagan da, Sesabamisad, maTi
midgomebi saerTaSorisosamarTlebrivi normebis SesrulebasTan
mimarTebiT garkveuli TaviseburebebiT gamoirCevian.

kidev erTi damatebiTi aspeqti, ratomac vaWrobis msoflio
organizacia ipyrobs mecnierTa da dargis eqspertTa yuradRebas,
aris misi kavSiri dRes moqmedi msoflio wesrigis Semadgenel
uamrav komponentsa da mis urTierTobasTan sxva saerTaSoriso
organizaciebTan, ufro konkretulad ki, migraciis marTvis
TvalsazrisiT warmoSobil konkurentuli iurisdiqciebis
problemasTan. migraciis marTvis aqtualobidan gamomdinare,
ismis kiTxvebi imasTan dakavSirebiT, Tu ramdenad ZaluZs
vaWrobis msoflio organizacias, daadginos drois is monakveTi,
romelic iTvleba dasaSvebad wevri saxelmwifoebis moqalaqeTa
Tavisufali gadaadgilebis mimarTulebiT, rogori xedva aqvs mas
Sromisa da momsaxurebis cnebebis identuroba/gansxvavebulobis
dadgenis mimarTulebiT, iseve rogorc dargSi moRvawe
saerTaSoriso organizaciebis kompetenciaTa gamijvnis
mimarTulebiT, gansakuTrebiT evrokavSirTan gaformebuli
asocirebis SeTanxmebisa da Tanmdevi samarTlebrivi Sedegebis
Sefasebis TvalsazrisiT.



7

vaWrobis msoflio organizacia sainteresoa aseve im
SeRavaTebis sistemis arsebobidan gamomdinare, rac mas aqvs
dawesebuli ganviTarebadi saxelmwifoebis sasargeblod, raTa
ukeTesad moxdes maTi msoflio savaWro garemoSi adaptireba da
SedarebiTi upiratesobebis gamoyenebiT meti ekonomikuri
dovlaTis dagroveba; Tumca aqve ibadeba kiTxvebi: ramdenad arian
organizaciis ganviTarebuli wevri saxelmwifoebi mzad, raTa am
privilegiebsa Tu SeRavaTebs miscen aqtiuri msvleloba da, amave
dros, ramdenad arian isini Tavsebadni saerTaSoriso vaWrobis
warmoebis ganWvretadobisa da diskriminaciis akrZalvis
principebTan.

naSromis miznebisaTvis aseve sainteresoa saqarTvelosa da
ruseTis federacias Soris arsebuli urTierTobebi Cveni qveynis
teritoriuli mTlianobisa da suverenitetis dacvis
mimarTulebiT, iseve rogorc analizi sakiTxebisa: ramdenad
ZaluZs Cvens qveyanas saerTaSoriso savaWro samarTalSi
arsebuli berketebis gamoyeneba saimisod, rom daicvas sakuTari
uflebebi da interesebi; ras niSnavs is garemoeba, rom `vaWrobis
msoflio organizaciis farglebSi gadawyvetilebaTa
umravlesoba miiReba wevr saxelmwifoTa konsensusiT~;1 da
rogor iyenebs amas saqarTvelos msgavsi ganviTarebadi
saxelmwifo saerTaSoriso organizaciaSi sakuTari poziciis
dafiqsirebisa da Tanmdevi procesebis marTvis mimarTulebiT.

zemoT aRniSnuli sakiTxebis gaTvaliswinebiT, aSkara xdeba,
Tu ramdenad aqtualuria winamdebare naSromiT moculi Temebis
detaluri analizi da Sesabamisi daskvnebis gamotana. Temis
aqtualuroba ori mimarTulebiT ikveTeba: erTia, zogadad,
saerTaSoriso samarTalSi arsebuli gamowvevebis analizi
vaWrobis msoflio organizaciis samarTlisa da politikis
Sesaswavlad, gansakuTrebiT, konkurentuli iurisdiqciebisa da
davebis ganxilvis meqanizmis rolis gaTvaliswinebiT,
saerTaSoriso samarTlis ganviTareba-ganmartebis kuTxiT; meore
mxriv ki, naSromSi mocemuli informaciis analizi da Sesabamisi
rekomendaciebis gaTvaliswineba arsebiTi mniSvnelobis
matarebelia saqarTvelos, rogorc vmo-is wevri ganviTarebadi
saxelmwifos, mxridan organizaciis farglebSi arsebuli
SeRavaTebisa da uflebebis dacvis meqanizmebis Seswavlis
TvalsazrisiT.

sakiTxavia, ramdenad aris Cveni qveyana mzad saimisod, rom
pasiuri mdgomareobidan gadavides aqtiur fazaSi da ara marto
SeRavaTebis ganzogadebuli sistemis gamoyenebiT uzrunvelyos
sakuTari mdgradi ekonomikuri ganviTarebis waxaliseba, aramed
im SemTxvevebSi, roca misi uflebebi irRveva, aqtiurad
gamoiyenos is efeqturi dacvis meqanizmebi, rac, erTi mxriv,

1 World Trade Organisation, Annual Report 2009, gv. 2, <http://www.wto.org>.
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SesaZleblobas iZleva, mimarTva gakeTdes vmo-is davebis
ganmxilveli organos mimarT, xolo meore mxriv, amoqmedebul
iqnes sistemis farglebSi arsebuli sakmaod Zlieri sanqciebis
meqanizmi, romelic Tanabrad moqmedebs vmo-is wevr
saxelmwifoebze, miuxedavad maTi ekonomikuri ganviTarebis
donisa Tu saerTaSoriso urTierTobebSi damkvidrebuli
gavlenisa.

am da sxva msgavsi sakiTxebis analizis miznebisaTvis
winamdebare naSromi Sedgeba Sesavlis, Svidi Tavisa da
daskvnisagan:

pirveli Tavi mimoixilavs vmo-is Camoyalibebis istorias da
mis rols saerTaSoriso samarTlis ganviTarebaSi; meore Tavi
eTmoba vmo-is farglebSi arsebul migraciis marTvis
momwesrigebel samarTlebriv normebs; mesame Tavi fokusirdeba
organizaciis farglebSi arsebul davebis ganxilvis sistemaze;
meoTxe Tavi mimoixilavs Tanamedrove saerTaSoriso samarTalSi
arsebul konkurentuli iurisdiqciebis sakiTxs; mexuTe Tavi
eTmoba saxelmwifoTa praqtikas vmo-is davebis ganmxilveli
organos gadawyvetilebaTa aRsrulebis mimarTulebiT; meeqvse
Tavi mimoixilavs gamonaklisebs vaWrobis msoflio organizaciis
farglebSi dadgenili reJimidan; xolo meSvide Tavi eTmoba
saqarTvelosa da ruseTis federacias Soris arsebul
samarTlebrivi urTierTobebis farglebs, vmo-Si am ukanasknelis
gawevrianebis fonze; daskvnaSi mocemulia naSromSi mimoxiluli
problemebis Sejameba da gamoyofilia is rekomendaciebi,
romlebic, Cveni azriT, sasurvelia, gaTvaliswinebul iqnes
saqarTvelos mier saerTaSoriso savaWro politikis warmarTvis
procesSi.

meTodologia

naSromi efuZneba kvlevis SedarebiTsamarTlebriv meTods,
romlis farglebSic damuSavda vaWrobis msoflio organizaciis
samarTalSi arsebuli ucxouri literatura, kerZod: dargis
wamyvani mecnierebis monografiebi da statiebi, iseve rogorc
vmo-is mier gamocemuli publikaciebi da organizaciis
farglebSi arsebuli davebis ganmxilveli organos mier
gamotanili gadawyvetilebebi.

SedarebiTi analizisaTvis naSromSi aseve gamoyenebulia
organizaciis wevr saxelmwifoTa Sida kanonmdeblobebi,
konkurentuli iurisdiqciebis mqone saerTaSoriso
organizaciebis farglebSi moqmedi saerTaSoriso
xelSekrulebebi da sxva saerTaSoriso sasamarTloebis mier
gamotanili gadawyvetilebebi.
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I. vmo – Camoyalibebis istoria da misi roli
saerTaSoriso samarTlis ganviTarebaSi

sagulisxmoa, rom Cvenamde SemorCenili uZvelesi
saerTaSoriso xelSekruleba daido qristes Sobamde mesame
saukunis Sua xanebSi elbisa da asureTis mefeebs Soris

megobrobasa da vaWrobaze.2 Sesabamisad, cxadia, Tu raoden didi
mniSvneloba eniWeboda saerTaSoriso vaWrobas odiTganve
saxelmwifoTaSoris urTierTobebSi da raoden arsebiTi iyo
vaWrobasTan dakavSirebuli samarTlebrivi aqtebis SemuSaveba,

raTa, erTi mxriv, saxelmwifoebs Soris ganviTarebuliyo

megobruli da keTilmezobluri urTierTobebi da, meore mxriv,
samarTlebriv CarCoSi moqceuli mSvidobiani garemos arsebobis
pirobebSi momxdariyo savaWro urTierTobebSi monawile
saxelmwifoTa ekonomikuri ganviTareba. swored saxelmwifoTa

survilma, moewesrigebinaT savaWro urTierTobebi, ganapiroba

vaWrobis msoflio organizaciis Seqmna, romelsac win uZRoda
savaWro molaparakebaTa araerTi saerTaSoriso raundi.
winamdebare Tavi mimoixilavs swored saxelmwifoTaSorisi
savaWro molaparakebebis istorias, romelmac Camoayaliba dRes
moqmedi msoflio savaWro wesrigi da saerTaSoriso
Tanamegobrobas misca SesaZlebloba, emoqmeda, ukve specialuri
kompetenciis mqone vaWrobis msoflio organizaciis farglebSi,
ufro koordinebuli da efeqturi samuSao garemos Sesaqmnelad
msoflio ekonomikuri gamowvevebis daZlevisa da meti dovlaTis
dagrovebis mimarTulebiT.

I.1 vmo – Camoyalibebis istoria

vaWrobis msoflio organizacia, Tavisi gacxadebuli Tu
nagulisxmebi kompetenciidan gamomdinare, udavod aris ara
marto erT-erTi sakvanZo organizacia, romelic awesrigebs
saerTaSoriso ekonomikur urTierTobebs TiTqmis mTeli
msoflios masStabiT, is aseve Tanamedrove saerTaSoriso
urTierTobebSi warmoadgens sakmaod seriozul
samarTalSemoqmedebiT organos, romelic, miuxedavad
farTomasStabiani kritikisa, gvevlineba rogorc erT-erTi
yvelaze warmatebuli saerTaSoriso organizaciis magaliTi.
sainteresoa, ra dgas vmo-is warmatebis ukan? rogor moaxerxa
aseTma axalgazrda organizaciam liderobis dakanoneba? riT
gansxvavdeba is sxva saerTaSoriso organizaciebisagan? xom ar

2 Olever Dorr, Kirsten Schmalenbach (eds.), Vienna Convention on the Law of Treaties a Commentary,
( Springer, 2012), gv.1.
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SegviZlia vifiqroT, rom vmo-is warmatebis mTavari mizezi misi
regulirebis sferoSia? ra mniSvneloba aqvs vmo-is farglebSi
arsebul davebis ganxilvis meqanizms?

am da sxva mraval msgavsi tipis kiTxvaze pasuxis gasacemad
upriania, gaanalizdes is istoriul-samarTlebriv-ekonomikuri
foni, ris farglebSic saxelmwifoebma daiwyes fiqri, erTiani
ZalebiT daeZliaT ekonomikuri siZneleebi da SeeqmnaT iseTi
saerTaSoriso meqanizmi, romelic, erTi mxriv, xels Seuwyobda
msoflio ekonomikis mdgrad ganviTarebas da, amave dros, Tavidan
aicilebda damangreveli omis SesaZlo samomavlo gamovlinebas.
swored am faqtorebis gaTvaliswinebiT, 1945 wels amerikis
SeerTebuli Statebis iniciativiT saxelmwifoebma daiwyes
aqtiuri molaparakebebi tarifebis Semcirebis mravalmxrivi
politikis SesamuSaveblad, ramac isini, sabolood, tarifebisa
da vaWrobis Sesaxeb zogadi SeTanxmebis teqstis Camoyalibebamde
miiyvana.3 miuxedavad imisa, rom vaWrobis msoflio organizacia
oficialurad dafuZnda 1994 wlis 15 aprils marakeSSi
xelmowerili sadamfuZneblo xelSekrulebis safuZvelze da es
ukanaskneli ZalaSi Sevida 1995 wlis 1 ianvars, unda aRiniSnos,
rom msoflio savaWro sistema bevrad ufro Zvelia.

1995 wlis 1 ianvars vaWrobis msoflio organizaciis
amoqmedebis faqti Sefasda rogorc gadamwyveti mniSvnelobis
movlena msoflio ekonomikuri urTierTobebis momwesrigebeli
institutebisaTvis.4 organizaciis sadamfuZneblo dokumenti ki
aRiarebul iqna rogorc arsebuli msoflio ekonomikuri
istoriis yvelaze mniSvnelovani dokumenti.5 vaWrobis msoflio
organizacia adgens saxelmwifoTaSoris vaWrobis wesebs
globalur doneze. dRes arsebuli msoflio savaWro sistema
safuZvels iRebs 1947 wlis tarifebisa da vaWrobis Sesaxeb
zogadi SeTanxmebidan.

1948 wlidan 1994 wlamde periodSi tarifebisa da vaWrobis
Sesaxeb zogadi SeTanxmeba iZleoda am droisaTvis ZiriTad
wesebs saerTaSoriso vaWrobis warmoebis Sesaxeb. tarifebisa da

vaWrobis Sesaxeb xelSekrulebas (SemdgomSi aseve - GATT) xeli
moewera 1947 wlis 30 oqtombers, xolo moqmedeba daiwyo 1948
wlis 30 ivnisidan.6

3 The WTO Legal Underpeanings, WTO e-learning copyright, 1 January 2013, gv. 3; John H. Barton,
Judith L. Goldstein, Timothy E. Josling and Richard H. Steinberg, The Evolution of the Trade Regime,
(Politics, Law and Economics of the GATT and the WTO), Prinston 2008, gv. 1-2.
4 John H. Jackson, The Jurisprudence of GATT and The WTO, (Cambridge University Press 2000), gv.
1, cit.: Sharif Bhuiyan, National Law in WTO Law Effectiveness and Good Governance in the World
Trading System, (Cambridge University Press, 2011) gv. 1
5 Sharif Bhuiyan, National Law in WTO Law Effectiveness and Good Governance in the World
Trading System, (Cambridge University Press, 2011) gv. 1
6 Understanding the WTO: The GATT years: from Havana to Marrakesh, WTO Publication,
xelmisawvdomia: <http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact4_e.htm>,
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GATT-is teqstze SeTanxmebis paralelurad saxelmwifoebi
monawileobdnen aqtiur molaparakebebSi saerTaSoriso savaWro
organizaciis dasaarseblad, romelsac, breton vudsis
farglebSi moqmed danarCen or institutTan erTad (msoflio
banki da saerTaSoriso monetaruli fondi), unda moewesrigebina
saerTaSoriso ekonomikuri TanamSromlobis vaWrobasTan
dakavSirebuli nawili. 1948 wlis martSi havanaSi saxelmwifoebi
sabolood SeTanxmdnen wesdebis teqstis arsebiT detalebze.
arsebobda molodini imisa, rom organizaciis daarsebisaTvis
xeli aRarafers ar unda SeeSala, magram movlenebi gegmis
Sesabamisad ar ganviTarda. miuxedavad imisa, rom aSS iyo
organizaciis daarsebis erT-erTi mTavari iniciatori, kongresma
wesdebis ratificirebaze uari ganacxada da amiT garkveuli
droiT SeaCera organizaciis daarsebis procesi. Sesabamisad,
GATT-i iqca erTaderT saerTaSoriso instrumentad, romelic
awesrigebda saerTaSoriso vaWrobas 1948 wlidan 1994 wlamde,
iqamde, sanam daarsdeboda vaWrobis msoflio organizacia.7

GATT-is xelmoweris Semdeg saxelmwifoebi agrZelebdnen
aqtiur muSaobas arsebuli sistemis kidev ufro metad daxvewisa
da ganviTarebis mimarTulebiT. vaWrobis msoflio organizaciis
daarsebamde saerTaSoriso Tanamegobroba CaerTo molaparakebaTa
rva raundSi. yvelaze mniSvnelovani cvlilebebi msoflio
savaWro sistemaSi Semoitana kenedis molaparakebaTa raundma,
rodesac GATT-is farglebSi ganixiles da Semoitanes
antidampinguri reJimi; aseve mniSvnelovania molaparakebaTa
tokios raundi, romelzec vaWrobaSi arasatarifo barierebis
erToblivi ZalebiT daZlevis pirveli seriozuli mcdeloba
gamoikveTa; gardatexa ki am procesebSi moaxdina urugvais
raundis molaparakebebma, romelmac daafuZna vaWrobis msoflio
organizacia da miiRo axal SeTanxmebaTa mTeli nakadi.8

msoflios umsxvilesi da udidesi urugvais molaparakebaTa
raundi gaixsna 1986 wels. is miznad isaxavda vaWrobis
gafarToebas da masSi axali iseTi sferoebis Semotanas,
rogorebicaa: momsaxureba, inteleqtualuri sakuTreba, soflis
meurneoba da teqstili. urugvais molaparakebaTa farglebSi
daarsda aseve davebis ganxilvis sistema da vaWrobis politikis

bolos nanaxia: 15.05.2013 w.; ixileT aseve: Amrita Narlikar, The World Trade Oranization (a
very short Introduction), (Oxford University Press 2005), gv. 2-3.
7Ibid. ixileT aseve: Richard Peet, Unholy Trinity, The IMF, World Bank and WTO, (Zed Books,
2009), gv. 36-37.
8 Understanding the WTO: GATT: ‘provisional’ for almost half a century, WTO Publication,
xelmisawvdomia: <http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact4_e.htm>,
bolos nanaxia: 02.08.2013 w., Meredith Kolsky Lewis and Susy Frankel (eds), International
Economic Law and National Autonomy, (Cambridge University Press 2010), gv. 22.
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mimoxilvis meqanizmi, rac wevr saxelmwifoTa savaWro
politikisa da praqtikis gakontrolebis efeqturi gza iyo.9

urugvais raundi vaWrobis msoflio organizaciis daarsebiT
miznad isaxavda integrirebuli samarTlebrivi sistemis Seqmnas
msoflio savaWro urTierTobebSi. vaWrobis msoflio
organizaciis sadamfuZneblo dokumentis danarTis, davebis
ganxilvis wesebisa da procedurebis damdgeni xelSekrulebis
amoqmedebiT SesaZlebeli gaxda davebis ganxilvis efeqtiani
sistemis SemuSaveba da amiT saxelmwifoTa Soris urTierTobebSi
valdebulebaTa jerovani aRsrulebis praqtikis Camoyalibeba,
iseve rogorc saxelmwifoTa daintereseba moxda 1947 wlis GATT-
is farglebSi mouwesrigebeli momsaxurebiT vaWrobiTa da sxva
msgavsi sakiTxebiT.10

urugvais raundiT gaTvaliswinebuli ZiriTadi Temebi
mowonebul iqna saxelmwifoTa umravlesobis mier, magram
process aWianurebda aSS-sa da evrokavSirs Soris arsebuli
azrTa sxvadasxvaoba, romelic, ZiriTadad, soflis meurneobis
produqtebs exeboda. Tumca SeTanxmebis miRweva SesaZlebeli
gaxda 1992 wlis noemberSi. es faqti cnobilia rogorc `bler
hausis akordi~. 1993 wlis ivlisSi e.w. kvartetma (aSS,
evrokavSiri, iaponia da kanada) oficialurad gamoacxada, rom
SeTanxmeba miRweul iqna yvela sakiTxze da, Sedegad, 1994 wlis
15 aprils xeli moewera vaWrobis msoflio organizaciis
sadamfuZneblo xelSekrulebas, romelic sayovelTaod cnobilia
rogorc marakeSis SeTanxmeba. amave wels GATT-is aqamde
arsebuli teqsti garkveuli cvlilebebiT gadmotanil iqna 1994
wlis GATT-is axal redaqciaSi. 2001 wlidan saxelmwifoebi
CaerTnen molaparakebaTa axal nakadSi, e.w. `dohas ganviTarebis
dRis wesrigSi~.11

vaWrobis msoflio organizaciaSi, 2015 wlis 26 aprilis

monacemebiT, gawevrianebulia 161 saxelmwifo. saqarTvelo mas
SeuerTda 2000 wlis 14 ivniss, Sesabamisad, am periodidan
moyolebuli, Cveni qveynisaTvis xelmisawvdomia yvela is
uflebrivi privilegia, rac vmo-is wevrma saxelmwifoebma

9 Guzman Pauwelyn, International Trade Law, (Wolters and Kluwer 2009), gv. 80; ufro
detaluri informaciisaTvis ixileT aseve: Understanding the WTO: The Uruguay
Round, WTO Publication, xelmisawvdomia:
<http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact4_e.htm>, bolos nanaxia:
02.08.2013 w.
10 J.G. Merrils, International Dispute Settlement, (Cambridge University Press 2007), gv. 212,
zogadi mimoxilvisTvis ix. aseve P.C. Mavroidis, The World Trade Organization: Law,
Practice and Policy, (Oxford University Press 2003).
11 Understanding the WTO: The Uruguay Round, WTO Publication, xelmisawvdomia:
<http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact4_e.htm>, bolos nanaxia:
02.08.2013 w.
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Tavidanve gaiTvaliswines e.w. saerTaSoriso savaWro `klubis
wevrebisaTvis~ da, amave dros, saqarTvelo valdebulia,
daemorCilos msoflio vaWrobis warmoebis saerTaSorisod
aRiarebul wesebsa da regulaciebs ganWvretadi da stabiluri
savaWro garemos Seqmnis miznebisaTvis. vaWrobis msoflio
organizacia mniSvnelovania ara mxolod saqarTvelosaTvis,
aramed mTlianad saxelmwifoTa saerTaSoriso
TanamegobrobisaTvis, swored misi sagnobrivi iurisdiqciis
gaTvaliswinebiTa da mis farglebSi dadebuli mravalmxrivi
saerTaSoriso xelSekrulebebis aRsrulebis efeqtiani meqanizmis
arsebobiT.

garda zemoT aRniSnuli mizezebisa, vmo-is umTavresi
mniSvneloba Tanamedrove saerTaSoriso urTierTobebSi
gansakuTrebuli sicxadiT Cans im sferoebis CamonaTvalidanac
romelTac faravs es organizacia. esenia: saqonliT vaWroba,
momsaxurebiT vaWroba, inteleqtualuri sakuTreba, sazRvao
servisebi, garemos dacva, teqnikuri barierebi vaWrobaSi,
vaWrobasTan dakavSirebuli sainvesticio meqanizmebi, subsidiebi
da momijnave aspeqtebi, sanitariuli da fitosanitariuli
aspeqtebi.12 miuxedavad imisa, rom msoflio savaWro sistema
GATT-is amoqmedebis periodisaTvis mxolod saqonliT vaWrobis
meqanizmebs adgenda, rac ganviTarebis garkveul etapze
gafarTovda da dRes, faqtobrivad, faravs saxelmwifoTaSorisi
urTierTobebis TiTqmis yvela sferos, unda aRiniSnos, rom vmo-
is warmatebis mTavari mizezi aris mis farglebSi wevr
saxelmwifoTa Soris dadebuli saerTaSoriso xelSekrulebebis
aRsrulebis efeqtiani meqanizmis arseboba, romlis
Seuferxeblad muSaobis garantia urugvais raundis
molaparakebaTa Sedegad Camoyalibebuli davebis ganxilvis
meqanizmi. vmo erT-erTi kargi gamonaklisia im TvalsazrisiT,
rom jer ar yofila mis winaSe arsebuli arcerTi
saxelmwifoTaSorisi dava, romelze gamotanili ganaCenic ar
aRsrulebula. swored amitom SesaZlebelia, Tamamad aRiniSnos,
rom vmo-Si daculia balansi ZalTa Soris, sadac patara wevr
saxelmwifoebsac xelewifebaT, daafiqsiron sakuTari
mosazrebebi msoflio ekonomikis ganviTarebis procesSi da, amave
dros, gamoiyenon sakuTari interesebis dacvis yvela arsebuli
meqanizmi. vmo-is sakmaod ganviTarebuli davebis ganxilvis

12 detaluri informaciisTvis ixileT Sesabamisi xelSekrulebebi: Agreement on
the Application of Sanitary and Phytosanitary Measures; Agreement on Preshipment Inspection;
Agreement on Agriculture; Agreement on Technical Barriers to Trade; General Agreement on Tariffs
and Trade 1994; Agreement on Trade Related Investment Measures; General Agreement on Trade in
Services; Trade Related Aspects on Intellectual Property Rights; xelSekrulebebi miRebul
iqna 1994 wels molaparakebaTa urugvais raundis dasrulebis Sedegad.
xelSekrulebebis teqstebi xelmisawvdomia vaWrobis msoflio organizaciis
oficialur vebgverdze: <www.wto.org>.
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sistemis arsebobis faqti gvaZlevs im daskvnis gakeTebis
uflebas, rom mas didi wvlili Seaqvs saerTaSoriso samarTlis
interpretaciisa da ganviTarebis saqmeSi. Tumca am sakiTxze
ufro detalurad momdevno TavebSi SevCerdebiT, axla ki
upriania, ganvixiloT saerTaSoriso saxelSekrulebo normaTa
Tanafardobis sakiTxi.

I.2 saerTaSoriso samarTlis normaTa Tanafardoba vmo-
is samarTlis farglebSi

saxelmwifoTa kanonmdeblobis Sesabamisad, saerTaSoriso da
Sida samarTlis Tanafardobis ganxilvamde upriania, davadginoT,
Tu rogor wesrigdeba Tavad saerTaSoriso samarTlis normaTa
Tanafardobis sakiTxi da sad aris vmo-is adgili? aris is
damoukidebeli sistema, Tu erTiani saerTaSoriso samarTlis
ganuyofeli nawilia? rogori struqtura aqvs davebis
ganmxilvel organos da, zogadad, ekologiuri davebis
ganxilvisas romeli poziciisken ixreba - ekologiis dacvisken
Tu saxelmwifoTa ekonomikuri interesebis gaTvaliswinebisken? -
es sakiTxebi imdenad mniSvnelovania, rom maTTvis gverdis avla
SeuZlebelia maSin, rodesac unda dadgindes is sakiTxi,
romelsac efuZneba mTlianad naSromi, kerZod saerTaSoriso
samarTlisa da Sida samarTlis Tanafardoba vmo-is
precedentuli samarTlis mixedviT.

aRsaniSnavia, rom Sida samarTlisagan gansxvavebiT,
saerTaSoriso samarTlis normebs ar aqvT mkacrad
gansazRvruli ierarqia, rac TvalnaTliv Cans saerTaSoriso
xelSekrulebebisa da CveulebiTi samarTlis Tanafardobis
kuTxiT, kerZod: orive erTsa da imave safexurze dgas samarTlis
normaTa ierarqiaSi da arcerTi ar sargeblobs upiratesobiT
meoresTan SedarebiT. es arc aris gasakviri, radgan araerTxel
aRiniSna marTlmsajulebis saerTaSoriso sasamarTlos mier,
rom saerTaSoriso CveulebiTi samarTali da saxelSekrulebo
normebi msgavsi iuridiuli ZaliT xasiaTdebian da, xSir
SemTxvevaSi, CveulebiTi normebi avseben saerTaSoriso
xelSekrulebebSi arsebul xarvezebs. CveulebiTi samarTlisa da
saerTaSoriso xelSekrulebebis erT ierarqiul safexurze
dgoma ganpirobebulia imiT, rom orive aris saxelmwifoTa nebis
gamovlineba.13

gamonaklisad am SemTxvevaSi gvevlineba e.w. imperatiuli jus
cogens-is normebi, romelTagan gadaxveva aranairad ar daiSveba da
isini yvelaze maRla mdgomi normebia ierarqiis kuTxiT,

13 Pauwelyn, J., ‘The Role of Public International Law in the WTO:
How Far Can We Go?’, (Vol: 95:535, 2001), gv. 2, xelmisawvdomia: <http://www.asil.org>.
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romelTac aqvT upiratesi Zala rogorc Zvel, aseve axal
normebTan mimarTebiT.

nebismieri samarTlis eqspertisaTvis cxadia, rom vmo-is
normebi aris saerTaSoriso sajaro samarTlis ganuyofeli
nawili, Tumca unda aRiniSnos, sakuTriv vmo-is eqspertebs
gansxvavebuli Sexeduleba aqvT am sakiTxTan dakavSirebiT – maTi
azriT, vmo aris damoukideblad arsebul samarTlebriv normaTa
erToblioba; amasTanave, xazgasasmelia, rom maT ar aqvT arcerTi
samarTlebrivi argumenti sakuTari mtkicebis dasadastureblad.
Tavad is faqti, rom saerTaSoriso sajaro samarTali ar
yofila gaTvaliswinebuli, rodesac muSavdeboda vmo-is
farglebSi dasadebi xelSekrulebebis teqstebi, ar aris
sakmarisi imis dasamtkiceblad, rom xsenebuli normebi ar
warmoadgenen saerTaSoriso sajaro samarTlis nawils.14 magram
am midgomaSi kargad Cans erTi friad mniSvnelovani sakiTxi,

kerZod is, riTac iwyeba es Tavi: davebis ganxilvisas vmo

xelmZRvanelobs im normebiT, romlebic aris dadgenili mis

farglebSi. es ki amyarebs mosazrebas, rom, rodesac arsebobs
kolizia or saxelSekrulebo normas Soris, vmo-is davebis
ganmxilveli organo sakiTxs gadawyvets vmo-is romelime
xelSekrulebaze apelirebiT da mxedvelobaSi ar miiRebs sxva

xelSekrulebas, romlis monawileebic aseve arian davis mxareebi,
miuxedavad imisa, rom sxva xelSekrulebac aseve specialuri
kanonis statusis matarebelia da davebis ganmxilvel organos

aqvs uflebamosileba, sakuTari argumentebi daayrdnos

aramxolod vmo-is farglebSi dadebul SeTanxmebebs. magram is

amas ar akeTebs erTi martivi mizezis gamo: miuxedavad imisa, rom

vmo aris saerTaSoriso samarTlis nawili, is mainc rCeba
damoukidebel elementad, romelic ekonomikur sakiTxebTan
mimarTebiT erTgvarad cdilobs avtonomiis dakanonebas.

Sesabamisad, vmo-is farglebSi dadebuli xelSekrulebebi,
garkveulwilad, specialuri kanonis saxes iReben saerTaSoriso
samarTalSi, magram es imas ar niSnavs, rom isini nebismieri
xelSekrulebis mimarT arian specialuri kanonis statusis
matareblebi; Tanac, Tu mxedvelobaSi miviRebT im garemoebas,
rom Tanamedrove saerTaSoriso urTierTobebi sul ufro da
ufro gadajaWvuli xdeba erTmaneTze, Sesabamisad, saxelmwifo
regulaciebi, garkveulwilad, gavlenas axdens saxelmwifoTa
Soris vaWrobis warmarTvazec. radganac vmo-is wesebi, arsebiTad,
miznad isaxaven vaWrobis liberalizacias, Zalauneburad maT

14 iqve, gv. 4. ixileT aseve: John H. Jackson, Sovereignty, the WTO and Changing Fundamentals
of International Law, (Cambridge University Press 2009), gv. 111.
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kavSiri aqvT bevr sxva dargTan, kerZod: isini ukavSirdebian
garemos dacvisa da adamianis uflebaTa samarTlis normebs,
radgan vaWrobis liberalizaciam SesaZloa, gavlena moaxdinos
garemosdacviTi samarTlisa da adamianis uflebaTa samarTlis
normebze.

rogorc ukve aRiniSna, saerTaSoriso da Sida samarTlis
Tanafardobis kvaldakval arsebiTi mniSvneloba eniWeba aseve
Tavad saerTaSoriso samarTlis sxvadasxva normis Tanafardobis
sakiTxs, radgan saerTaSoriso samarTlis, - iseve rogorc,
zogadad, samarTlis, - nebismieri erTi dargi mWidrod aris
dakavSirebuli sxva dargebTan. swored amitom xSiria SemTxveva,
rodesac erTsa da imave sakiTxs aregulirebs erTi da imave
ierarqiis mqone sxvadasxva samarTlebrivi norma. problema
advilad gadawyvetadia, rodesac aseTi normebidan erTi
miekuTvneba e.w. „specialur normas~, xolo meore „zogads~,
radgan samarTalSi moqmedebs principi lex specialis derogat lex
generalis. magram, rogorc es naSromis momdevno TavebSic kargad
gamoCndeba, vmo-is farglebSi dadebul xelSekrulebaTa normebi
arcTu ise iSviaTad koliziuria saerTaSoriso SeTanxmebebis
sxva normebTan mimarTebiT. mdgomareobas ki arTulebs is
garemoeba, rom orive norma specialuri normis statusis
matarebelia da, am SemTxvevaSi, dgeba meore sakiTxi - damnaSavea
Tu ara saxelmwifo, rodesac asrulebs erTi xelSekrulebis
normas da meores arRvevs, arada orives keTilsindisierad
Sesruleba evaleba? - aq, erTi SexedviT, pasuxi calsaxaa, kerZod:
axali saerTaSoriso xelSekrulebis dadebisas mxarem unda
gaiTvaliswinos, rom mis mier axlad dadebuli xelSekruleba
winaaRmdegobaSi ar modiodes Zveli SeTanxmebis obieqtsa da
mizanTan. magram sakiTxavia, ra xdeba maSin, rodesac Zveli da
axali konvenciis teqstebi erTmaneTTan SesabamisobaSi modis,
Tumca davebis ganmxilveli organo praqtikaSi maT imgvar
interpretacias ukeTebs, rom Zalauneburad saxezea saxelmwifos
mier erT-erTi normis darRveva? - es problema calsaxad Cans
vmo-is precedentebidan, kerZod, ekologiuri samarTlis
konteqstSi. amis naTeli dadasturebaa saqme U.S.-Shrimp, romelSic
davebis ganmxilveli organos mier aRiniSna, rom: „ekologiuri
politikis dadgena saxelmwifos suverenitetis nawilia, magram,
rodesac is ewinaaRmdegeba vaWrobis interesebs, saxelmwifo
moklebulia amgvar Tavisuflebas~.15 problema ki isaa, rom,
rogorc imave SeTanxmebis XX muxli acxadebs, umniSvnelovanesia
bunebrivi resursebisa da biomravalferovnebis SenarCuneba,
Tumca aseve miuTiTebs, rom, garda adgilobrivi gadasaxadebisa
da gadasaxdelebisa, araferi ar unda abrkolebdes vaWrobas da

15 United States - Import Prohibition of Sertain Shrimp and Shrimp Products, para. 7.51,
WT/DS58/AB/R, ix. aseve United States - Gasoline, para. 7.60, WT/DS2/AB/R.
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savaWro interesebs. yvelaze mniSvnelovani aris is, rom am
saqmeSi mxareebi iyvnen, erTi mxriv, aSS, romlis mtkicebiT,
Tevzis rewvis meTodi seriozul safrTxes uqmnida kus
populacias, maSin, rodesac, meore mxriv, indoeTi, pakistani,
malaizia da tailandi amtkicebdnen, rom is Sida regulacia,
romelic krZalavda am konkretuli meTodiT Tevzis rewvas,
ewinaaRmdegeboda SeTanxmebis XI muxls.16 yvelaze saintereso ki

is aris, rom es saxelmwifoebi, uklebliv, „biomravalferovnebis

Sesaxeb“ gaeros konvenciis, aseve „tarifebisa da vaWrobis

Sesaxeb zogadi SeTanxmebis “ monawilea.17 arada es konvencia
preambulaSive acxadebs, rom biomravalferovnebis SenarCuneba
kacobriobis umTavresi mizania.18 friad saintereso SemTxvevaa,
neta romeli poziciaa marTebuli? - am kiTxvas momdevno qveTavSi
gaecema pasuxi Sesabamisi precedentebis analiziT, axla ki
upriania, mimovixiloT is saerTaSoriso saxelSekrulebo CarCo,
romelic vmo-is politikis qvakuTxedia.

I.3 saxelSekrulebo normaTa da CveulebiT normaTa
Tanafardoba vmo-is samarTalSi

vaWrobis msoflio organizaciis specifikisa da
saerTaSoriso urTierTobebsa Tu samarTalSi misi rolis
dasadgenad arsebiTi xasiaTis matarebelia saerTaSoriso
saxelSekrulebo samarTlisa da, Sesabamisad, saxelSekrulebo
samarTlis Sesaxeb venis konvenciiT gaTvaliswinebul sakiTxTa
mTeli rigis ganxilva. es imisaTvis aris mniSvnelovani, rom
vaWrobis msoflio organizacia, rogorc aseTi, ar Seqmnila
danarCeni organizaciebisagan `klinikur izolaciaSi~
arsebobisaTvis da arc imisTvis ar iqmneba mis farglebSi
samarTlebrivi normebi, rom danarCeni msoflio mxolod
vaWrobis maregulirebeli wesebiT xelmZRvanelobdes da
saxelmwifoTa urTierTobaSi mxolod Semosavlis miRebaze
orientirebuli TanamSromlobis praqtika dainergos. aRniSnul
sakiTxTa ganxilvis mniSvneloba gamomdinareobs saerTaSoriso
samarTlis dinamikuri ganviTarebis procesidan, aseve am
procesSi erTmaneTisagan damoukidebeli saxelSekrulebo

16 ibid., WT/DS58/AB/R p. 1.
17 informacia dastudeba Semdeg internetgverdebze:
<http://www.cbd.int/information/parties.shtml>,
<http://www.wto.org/english/thewto_e/gattmem_e.htm>.
18 UN Convention on Biological Diversity (1992), preamble, xelSekrulebis sruli teqsti
xelmisawvdomia: <https://www.cbd.int/convention/text/>.
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normebiT regulirebadi sferoebis Tanxvedridan da
konkurentuli iurisdiqciebis dRis wesrigSi dadgomis
problemidan.

konkurentuli iurisdiqcia, romelzec naSromis momdevno
TavebSi gveqneba ufro konkretulad saubari, realurad
Tanamedrove saerTaSoriso urTierTobebSi marTlac warmoSobs
samarTlebriv problemebs, ufro konkretulad ki, saxelmwifoTa
mier saxelSekrulebo valdebulebaTa Sesrulebis procesis
garkveulwilad Semaferxebel faqtoradac gvevlineba. xSir
SemTxvevaSi, saxelmwifo dgas arCevanis winaSe - darRveuli ori
saxelSekrulebo normidan SearCios erTi konkretuli da misi
samarTlebrivi berketebi gamoiyenos am normasTan sakuTari
qmedebebis SesabamisobaSi mosayvanad.

am procesSi ki erToblivad iWreba ukve dadebuli da
dasadebi xelSekrulebis obieqtisa da miznis Tavsebadobis
sakiTxi - saxelmwifos mxridan nebis dafiqsireba gaxdes
xelSekrulebis monawile.

aRniSnulTan dakavSirebiT arsebiTi mniSvnelobis

matarebelia xelSekrulebaTa da, Sesabamisad, saxelSekrulebo
valdebulebaTa tipebis gamoyofa. niSandoblivia, rom
saxelmwifoTa samarTlebrivi TanamSromlobis ganviTarebasTan
erTad dRis wesrigSi ufro mZafrad dgas urTierTgadajaWvuli
sakiTxebis saerTaSoriso Tanamegobrobis mier erToblivi
ZalebiT mowesrigebis sakiTxi. swored aRniSnulis damsaxurebaa
saxelmwifoTaSorisi molaparakebebis Sedegad saerTaSoriso
xelSekrulebebis dadebis gaaqtiurebuli praqtika, rac, Tavis
mxriv, rogorc zemoTac aRiniSna, iwvevs erTmaneTisagan
damoukideblad arsebul xelSekrulebebSi msgavsi
valdebulebebis arsebobas an, Tundac, erTsa da imave sakiTxze
valdebulebis gansxvavebul formulirebas, rac praqtikaSi qmnis
aRsrulebis problemas, kerZod, valdebulebaTa koliziis
pirobebSi saxelmwifoebi dgebian mZime arCevanis winaSe, Tu
romeli saxelSekrulebo norma aRasrulon, ris Sedegadac
iqmneba garemo, sadac erTi xelSekrulebis aRsrulebas
avtomatur reJimSi mohyveba meore saxelSekrulebo
valdebulebis darRveva. situacia met-naklebad garkveulia maSin,
rodesac saxelSekrulebo valdebulebebSi saxezea ierarqiis

sakiTxi, magaliTad, Jus Cogens normebi an specialuri normis

upiratesoba zogadTan mimarTebiT, an, rodesac principze - Lex
Posterior Derogat Legi Priori - dayrdnobiT xdeba gadawyvetilebis
miReba, magram mdgomareobas arTulebs Tanabari iuridiuli
Zalis mqone xelSekrulebebis farglebSi Sesasrulebeli
koliziuri valdebulebebis arseboba. Tanabari iuridiuli Zalis
mqone normebis paralelur reJimSi arseboba da droSi

Tanamimdevrულoba aris is ZiriTadi gamowveva, rac dgas
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saxelmwifoTa winaSe saxelSekrulebo valdebulebaTa
Sesrulebis miznebisaTvis.

I.3.1 CveulebiTi samarTali

xSiria SemTxveva, rodesac samarTlis ori sxvadasxva
wyaroTi mowesrigebuli normebi zustad erTi da imave Sinaarsis
matarebelni ar arian, magram saerTaSoriso saxelSekrulebo
normisa da CveulebiTi saerTaSoriso samarTlis normis
identuri Sinaarsis arsebobis faqti ar SeiZleba gamoyenebul
iqnes saxelSekrulebo normis upiratesi iuridiuli Zalis
samtkiceblad CveulebiT normasTan mimarTebiT; arc
mravalmxrivi xelSekrulebisaTvis moqmedi daTqma ar unda iqnes
ganmartebuli ise, TiTqos igi gamoricxavs CveulebiTi
saerTaSoriso samarTlis normis gamoyenebas imave an msgavsi
Sinaarsis mqone saxelSekrulebo normis mimarT, romlis
ZaliTac daTqma gaxda efeqturi. saerTaSoriso saxelSekrulebo
normisa da saerTaSoriso CveulebiTi samarTlis identuri
normebis arseboba aRiarebulia marTlmsajulebis saerTaSoriso
sasamarTlos mier kontinenturi Selfis saqmeSic. ufro
konkretulad, am saqmeSi xazgasma gakeTda identuri Sinaarsis
mqone saerTaSoriso saxelSekrulebo normasa da
CveulebiTsamarTlebrivi normis urTierTmimarTebaze.
sasamarTlom daadgina, rom saxelSekrulebo da CveulebiTi
samarTlis koliziis SemTxvevaSi, saxelSekrulebo samarTlis
norma savaldebulo upiratesi iuridiuli ZaliT ar gamoirCeva.
marTlmsajulebis saerTaSoriso sasamarTlos midgomis
Sesabamisad, arsebobs araerTi mizezi imis gasaTvaliswineblad,
rom, miuxedavad imisa, Tu or sxvadasxva samarTlebriv wyaros
mikuTvnebuli ori sxvadasxva norma SinaarsiT aris identuri da
miuxedavad imisa, rom saxelmwifoebi Tanabrad emorCilebian
orive normis iuridiul Zalas, maTi gamoyeneba mainc unda

moxdes damoukideblad.19

TiTqmis ar SeiZleba sityvebis - `aRiarebuli saerTaSoriso
valdebulebebi~ - gamoyeneba saerTaSoriso samarTalSi, arc
zogadad da arc konkretuli sakiTxis mimarT. es sityvebi
cxadad gulisxmobs saxelSekrulebo valdebulebas, anu
valdebulebas, gamomdinares saerTaSoriso xelSekrulebidan an
SeTanxmebidan. saerTaSorisosamarTlebriv normebs ar sWirdeba
sayovelTao SeTanxmeba savaldebulo Zalis qonaze, radgan isini

19Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v.
United States of America), (Merits), ICJ 27 June 1986, paras. 175-178, ix. aseve: North Sea
Continental Shelf Cases, ICJ Rep, Judgment of 20 February 1969, para. 63.
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arian savaldebulod Sesasrulebeli, im sanqciidan gamomdinare,
rasac efuZneba mTlianad saerTaSoriso samarTali, anu
damokidebulia saxelmwifoTa zogad Tanxmobaze.20

I.3.2 saerTaSoriso saxelSekrulebo samarTali

saxelSekrulebo samarTlis Sesaxeb venis konvenciis
preambula xazs usvams xelSekrulebaTa Sesrulebis (Pacta Sunt
Servanda) principis pativiscemis mniSvnelobas.21 am principis
pativiscemasTan mimarTebiT samarTlebrivad mniSvnelovania is,
Tu romel saxelmwifoebze vrceldeba venis konvenciaSi asaxuli
principi. sainteresoa is faqti, rom venis konvencia Tavidan
icilebs saxelmwifoebriobisa da suverenitetis dogmaturi
cnebebis ganmartebas, metic, Tu 81-e muxlis moTxovnebia saxeze,
maSin yvela monawile mxare ipso iure miCneulia saxelmwifod,
eqskluziurad konvenciis miznebisaTvis da mniSvneloba ara aqvs
imas, arsebobs Tu ara eWvebi konvenciis monawilis
suverenitetis, damoukideblobisa da saxelmwifoebriobis
mimarTulebiT. Tumca aqve aRsaniSnavia, rom konvencia azustebs
monawileTa uflebis mniSvnelobas xelSekrulebebis dadebisa da
warmomadgenlobiTi uflebamosilebis mimarTulebiT. ufro
konkretulad ki, 81-e muxlSi calsaxad aris xazgasmuli, rom
konvenciis monawile SesaZlebelia gaxdes gaeros, misi
specializebuli saerTaSoriso organizaciis, atomuri
gaerTianebis, marTlmsajulebis saerTaSoriso sasamarTlos
statutis monawile saxelmwifo an nebismieri saxelmwifo,
romlis mowvevac moxdeba gaeros generaluri asambleis mier
konvenciis monawiled.22 es sakiTxi wesrigdeba rogorc venis
formuliT, aseve yvela saxelmwifos formuliT. venis formula
saxelSekrulebo samarTlis Sesaxeb venis konvenciis 81-e muxlze
miTiTebiT gamoyofs konvenciis subieqtebs, xolo yvela sxva
saxelmwifos formula, romelic SemuSavda gaeros farglebSi,
niSnavs, rom mravalmxrivi saerTaSoriso xelSekrulebis
monawile SesaZlebelia gaxdes mxolod saxelmwifos statusis
mqone saerTaSoriso samarTlis subieqti.23

saerTaSoriso da Sida samarTlis Tanafardobis
mimarTulebiT saerTaSoriso saxelSekrulebo samarTalSi
arsebuli umTavresi principebisa da saerTaSoriso

20The Mavrommatis Palestine Concessions, (Greece v. Britain), PCIJ, Judgment No. 2, 30 August
1924, para. 129.
21 Vienna Convention on the Law of Treaties (1969), (18232), Preamble.
22 Supra note 2, gv.24; ix. aseve: Vienna Convention on the Law of Treaties, (1969), Art. 81.
23 ibid., gv.24.
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valdebulebaTa Sesasruleblad saxelmwifoTa mzaobisa Tu nebis
gamoxatulebis mboWavi aspeqtebis mimoxilvamde upriania,
movixmoT marTlmsajulebis saerTaSoriso sasamarTlos metad
saintereso xedva saxelmwifoTa mier valdebulebebis
SesrulebasTan dakavSirebiT.

marTlmsajulebis mudmivmoqmedma sasamarTlom lotusis
saqmeze gamotanil gadawyvetilebaSi samarTlis Sesasruleblad
savaldebulo ZalasTan dakavSirebiT aRniSna: saxelmwifoTa mier
savaldebulod Sesasrulebeli samarTlebrivi normebi
gamomdinareobs konvenciebsa da CveulebebSi gamoxatuli Tavad
maTive nebidan, moawesrigon damoukidebel saxelmwifoTa
Tanaarsebobis procesi, an saerTo amocanebis miRwevis
miznebidan. Sesabamisad, saxeze ar aris saxelmwifoTa
damoukideblobis SezRudva.24

rogoric ar unda iyos Tavad saxelmwifoTa xedva, erTi ram
cxadia: Tanxmoba samarTlebrivi normebis savaldebuloobaze
warmoSobs samarTlebriv valdebulebebs, imisagan
damoukideblad, moxdeba Tu ara suverenuli nebis cvlileba
momavalSi (ex consensu advenit vinculum).25 aqve aRsaniSnavia, rom
xsenebul Teoriaze zemdgomi Tanxmobis Teoria winapirobad
ayenebs wess, romlis mixedviTac xelSekrulebebi unda
Sesruldes (Pacta Sunt Servanda).26

xelSekrulebebis SesrulebasTan erTad Zalian didi
mniSvneloba eniWeba keTilsindisierebis princips, romelic
xazgasmulia rogorc saerTaSoriso saxelSekrulebo samarTlis
Sesaxeb venis konvenciaSi, aseve vaWrobis msoflio organizaciis
samarTlis erT-erT qvakuTxed principad gvevlineba, Tumca
vaWrobis msoflio organizaciis precedentebis ganxilvamde
mniSvnelovania, vnaxoT, Tu rogori xedva aqvT saerTaSoriso
samarTlis gamoCenil mecnierebsa da saerTaSoriso
sasamarTloebs am mimarTulebiT. kerZod: mecnierebSi
gavrcelebuli mosazrebis Sesabamisad, principi Pacta Sunt Servanda
gamomdinareobs keTilsindisierebis principidan,27 xolo
marTlmsajulebis saerTaSoriso sasamarTlos midgomis
Sesabamisad, samarTlebrivi valdebulebebis warmoSobisa da maTi
Sesrulebis erT-erTi mTavari principi aris keTilsindisiereba.
ndoba aris ganuyofeli saerTaSoriso TanamSromlobaSi,
gansakuTrebiT im epoqaSi, rodesac es TanamSromloba bevr

24 Twelfth (Ordinary) Session, The Case of the S.S. Lotus, (France v. Turkey), PCIJ, File E. c., Docket
XI, Judgment No. 9, 7 September 1927, para. 44.
25 Fitzmaurice I 108 (Draft Art 4 para 1): ‘The foundation of treaty obligation is consent coupled with
the fundamental principle of law that consent gives rise to obligation’, ix. aseve: H. Lauterpacht, The
Function of Law in the International Community, (1933), gv. 411.
26 T. Franck, The Power of Legitimacy Among Nations, (Oxford University Press 1990).
27 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals, (Cambridge
University Press 2006), gv. 113.
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sferoSi xdeba arsebiTad mzardi. rogorc Pacta Sunt Servanda
saxelSekrulebo samarTalSi efuZneba keTilsindisierebis
princips, aseve Tavad saerTaSoriso valdebulebis Sesrulebis
savaldebulooba gamomdinareobs calmxrivi deklaraciidan.
Sesabamisad, dainteresebuli mxareebi iTvaliswineben aseT
calmxriv deklaraciebs, amyareben maTze ndobas da
uflebamosilni arian, moiTxovon, warmoSobili valdebuleba
Sesruldes.28 marTlmsajulebis sasamarTlos mosazrebiT,
keTilsindisierebis principi, calke aRebuli, ar aris
saxelSekrulebo valdebulebis wyaro, Tumca es ukanaskneli
keTilsindisierebis principis gareSe ver iarsebebs.29 specialur
literaturaSi gamoTqmuli mosazrebis Sesabamisad, Pacta Sunt
Servanda aris CveulebiTi samarTlis mier SemoRebuli `upiratesi
Zalis mqone konstituciuri norma~, romelmac xeli Seuwyo
saerTaSoriso samarTlis Seqmnas saxelSekrulebo proceduris
CamoyalibebiT.30 Sesabamisad, Pacta Sunt Servanda miCneulia
`saerTaSoriso samarTlis fundamenturi principad, romelic
gamomdinareobs CveulebiTi samarTlidan da axla ukve asaxulia
saxelSekrulebo samarTlis Sesaxeb venis konvenciis 26-e
muxlSi.31

miuxedavad imisa, rom saerTaSoriso samarTalSi arsebobs
droSi Tanamimdevruli, paraleluri da konfliqturi
valdebulebebis problema, rodesac erTi normis Sesruleba
avtomaturad gulisxmobs meoris darRvevas, rasac, amave dros,
emateba gaeros wesdebis 103-e muxliT gaTvaliswinebuli gaeros
farglebSi aRebuli valdebulebebis upiratesoba saxelmwifoTa
sxva saerTaSoriso valdebulebebTan mimarTebiT,32 rac qmnis e.w.
Clausula Rebus Sic Standibus mdgomareobas,33 vaWrobis msoflio
organizacia mainc mowodebulia, xeli Seuwyos, erTi mxriv,
msoflioSi mSvidobis damkvidrebasa da SenarCunebas da, meore

28 Nuclear Tests Case, (New Zealand v France), ICJ, Judgment of 20 December 1974, para. 49.
29Border and Transborder Armed Actions, (Nicaragua v. Honduras), ICJ, Judgement of 20 December
1988, para 94; ix. aseve: Separate Opinion of Judge Ajibola, Territorial Dispute (Lybia v. Chad),
ICJ, Judgement of 3 February 1994, paras. 71-74; ix. aseve: Malcolm N. Shaw, International Law,
(Cambridge University Press 2008), gv. 104.
30 J. L. Kunz, ‘The Meaning and the Range of the Norm Pacta Sunt Servanda’, American Journal of
International Law, 1945, 39, 180-181, cit.: supra note 2, gv. 436; ix. aseve: L. Henkin,
International Law: Politics and Values, (Kluwer Law International 1995), 31-32.
31 Dupuy, Texaco v Libya, Avard by Arbitrator, (1977) 53 ILR 289, 461. ix. aseve: ECJ (CJ) Racke
C-162/96 (1998), ECR I-3655, para. 49.
32 damatebiTi informaciisTvis ixileT gaeros wesdebis 103-e muxli: In the event
of a conflict between the obligations of the Members of the United Nations under the present Charter
and their obligations under any other international agreement, their obligations under the present
Charter shall prevail.
33 Clausula Rebus Sic Standibus – principi, romelic gulisxmobs iseTi garemoebis
arsebobas, rodesac saerTaSoriso xelSekrulebis gamoyeneba azrs aris
moklebuli garemoebaTa fundamenturi cvlilebebis gamo.
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mxriv, saxelmwifoTa Soris TanamSromlobis gaaqtiurebas meti
ekonomikuri dovlaTis dagrovebis mimarTulebiT.

saerTaSoriso saxelSekrulebo normaTa aRsrulebis
mimarTulebiT arsebuli gamowvevebi saxelmwifoTaSorisi
urTierTobebis gaaqtiurebisa da, Sesabamisad, saerTaSoriso
samarTlis dinamikuri ganviTarebis paralelurad yoveldRiurad
ufro metad aqtualuri xdeba, rac isev da isev dakavSirebulia
konkurentuli iurisdiqciebis arsebobasa da saxelSekrulebo
valdebulebaTa wonadobasTan saerTaSoriso urTierTobebSi.
vaWrobis msoflio organizaciis wevr saxelmwifoTa praqtikis
analizi calsaxad gamokveTs im aSkara realobas, rac
saerTaSoriso samarTlis ZiriTadi subieqtebis interess
ukavSirdeba ekonomikuri ganviTarebis mimarTulebiT da kidev
erTxel usvams xazs maT mzaobas, rom upiratesad Seasrulon
vmo-is farglebSi arsebuli valdebulebebi. es sakiTxi
yuradsaRebia im gadasaxedidan, rom saerTaSoriso samarTali,
garkveulwilad, mis mierve Seqmnili saxelmwifoTa nebas
daqvemdebarebuli sistemis msxverpli xdeba. Tumca isic cxadia,
rom samarTlis normebis obieqtad qceuli da gadajaWvuli
saxelmwifoTaSorisi urTierTobebis arsebobis pirobebSi
qveynebisaTvis prioritetuli sakiTxebis erTmaneTisagan
absoluturi gamijvna SeuZlebelia. saerTaSoriso samarTlis
ganviTarebis miznebisaTvis es arc unda iyos sasurveli, magram
qmediTi nabijebia gadasadgmeli im mimarTulebiT, rom
urTierTobaTa momwesrigebel saerTaSoriso organizaciebs
Soris mkacrad gaimijnos kompetenciebi da moxdes prioritetebis
mkafiod Camoyalibeba. erTi SexedviT, TiTqos yvela
saerTaSoriso organizaciis sadamfuZneblo dokumenti uTiTebs
mis miznebsa da amocanebze, magram es miznebi da amocanebi
imdenad zogadi xasiaTis matarebelia, rom avtomaturad xels
uwyobs drois dinebis paralelurad ama Tu im organizaciis
uflebamosilebebis gafarToebasa da maT mier koordinebulad
mosawesrigebel sakiTxTa sferoSi axal-axali sakiTxebis
Semotanas. amaSi TavisTavad cudi araferia, Tu ar
gaviTvaliswinebT im gamowvevebs, romelTa winaSec
saxelmwifoebs yoveldRiurad uxdebaT Sexeba saxelSekrulebo
normebis aRsrulebis praqtikuli gadasaxedidan.

aucilebelia saerTaSoriso organizaciebisaTvis rogorc
kompetenciebis mkacrad gansazRvra da prioritetebis sworad
SerCeva, aseve konkretuli sakiTxebis mixedviT saxelSekrulebo
valdebulebaTa ierarqiis dadgena. amis miRweva SesaZlebelia
mxolod saerTaSoriso organizaciebis koordinebulad
TanamSromlobis praqtikis damkvidrebis gziT. kerZod: rodesac
sakiTxi exeba ekologiuri valdebulebebis Sesrulebas, yvela
saerTaSoriso organizaciisaTvis uciloblad iqneba
gasaTvaliswinebeli, magaliTad, gaeros farglebSi arsebuli
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samarTlebrivi normebi; Tu vaWrobaSi arsebuli tarifebis
Sesaxeb xdeba davis gadawyveta, maSin saxelmwifoebma unda
gaiTvaliswinon mxolod vaWrobis msoflio organizaciis
farglebSi arsebuli standartebi da a.S. winaaRmdeg SemTxvevaSi,
Tu saerTaSoriso Tanamegobroba ar SeTanxmdeba imaze, rom
konkretul kompetenciebs zurgs umagreben dargis wamyvani
saerTaSoriso organizaciebi, konkurentuli iurisdiqciebis
sakiTxi gordias kvanZad darCeba da kidev ufro metad
gaarTulebs isedac mravalwaxnagovan da mgrZnobiare
saxelmwifoTaSoris urTierTobebs.

mniSvnelovania, rom saerTaSoriso Tanamegobrobam SeimuSaos
garkveuli subordinaciis sistema, romlis arsebobis pirobebSi
saerTaSoriso organizaciebi SeinarCuneben kargad damkvidrebul
avtonomias da, amave dros, mxedvelobaSi miiReben erTmaneTis
specialur kompetenciebs axali saerTaSoriso saxelSekrulebo
normebis SemuSavebisa Tu ukve arsebuli SeTanxmebebis
konfliqturi muxlebis ganmartebis procesSi.

I.4 vmo saerTaSorisosamarTlebriv sistemaSi

saerTaSorisosamarTlebriv sistemaSi vaWrobis msoflio
organizaciis adgilis dadgena emsaxureba erTaderT mizans,
kerZod, ganisazRvros is saerTaSorisosamarTlebrivi farglebi,
romelTa gamoyenebiTac viTardeba saerTaSoriso savaWro
samarTali da, amave dros, moxdes saxelmwifoTa saerTaSoriso
valdebulebaTa moculobis identificireba, konkurentuli
iurisdiqciebis gaTvaliswinebiT.

specialur literaturaSi gamoTqmuli mosazrebis Tanaxmad,
saerTaSoriso savaWro samarTali aris saerTaSoriso samarTlis
ganuyofeli/daqvemdebarebuli nawili. is gvevlineba rogorc
specialuri samarTali zogad saerTaSoriso samarTalTan
mimarTebiT. Tu saerTaSoriso samarTali aris saerTaSoriso
normebisa da principebis ZiriTadi wyaro, maSin Tavad vmo-is
samarTlis Semadgeneli normebi da principebi gamomdinareobs
saerTaSoriso samarTlidan. saerTaSoriso samarTali aris is
ZiriTadi safuZveli, romelze dayrdnobiTac ivseba vmo-is
samarTalSi arsebuli xarvezebi da davebis ganmxilveli
organos mier xdeba gadawyvetilebebis gamotana.34

aRniSnuls kidev ufro metad usvams xazs is garemoeba, rom,
rogorc vaWrobis msoflio organizaciis erT-erTi

34 Justice Florentino P. Feliciano Former Member and Chairman Appellate Body World Trade
Organization, Lecture: “Interpretation of Treaties: The Experience of the Appellate Body, WTO”,
Filmed at Cambridge University in conjunction with the Lauterpacht Centre for International Law.
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sadamfuZneblo da qvakuTxedi mravalmxrivi saerTaSoriso
xelSekrulebis – davebis ganxilvis wesebisa da procedurebis
Sesaxeb SeTanxmebis me-3,2 muxli acxadebs, vmo-is farglebSi
dadebuli xelSekrulebebis ganmartebisas unda iqnes
gamoyenebuli CveulebiT saerTaSoriso samarTalSi arsebuli
midgoma. magaliTisaTvis ganvixiloT ramdenime saqme, kerZod:
saqmeze - US -Gasoline - saapelacio palatam aRniSna, rom venis
konvenciis 31-e muxlma moipova CveulebiTi samarTlis normis
statusi, kerZod, venis konvenciis am muxlis gamoyeneba, rogorc
saxelSekrulebo normis ganmartebis zogadi wesisa, xdeboda
davis monawile yvela mxaris mier, maT Soris mesame mxareebis

mierac. wesma SeiZina CveulebiTi normis statusi.35 Sesabamisad,
vinaidan es wesi miCneulia CveulebiTi saerTaSoriso samarTlis
nawilad, savaldebulod aris gamosayenebeli davebis
ganmxilveli organos mier vmo-is sadamfuZneblo
xelSekrulebaSi miTiTebuli SeTanxmebebis interpretaciis
dros, rogorc es aRniSnulia DSU-is me-3,2 muxlSi. es debuleba
kidev erTxel usvams xazs vmo-is xedvas imis Taobaze, rom mis
farglebSi dadebuli SeTanxmebebi ar unda ganixilebodes

saerTaSoriso sajaro samarTlisgan `klinikur izolaciaSi~.36

saqmeze - Japan -Alcoholic Beverages II - saapelacio palatam
daadastura, rom venis konvenciis 32-e muxlma moipova CveulebiTi
saerTaSoriso samarTlis normis statusi, Sesabamisad, DSU-is me-
3,2 muxli avaldebulebs saapelacio palatas, vmo-is
sadamfuZneblo dokumentebi ganmartos CveulebiTi saerTaSoriso
samarTlis wesebis Sesabamisad. aRniSnulze dayrdnobiT saqmeSi -
United States -Standards for Reformulated and Conventional Gasoline -
dafiqsirda, rom saxelSekrulebo normebi unda ganimartos venis
konvenciis 31-e muxlis pirveli nawilis Sesabamisad, radganac am
wesma SeiZina CveulebiTi samarTlis normis statusi da udavoa,
rom venis konvenciis 32-e muxlmac, romelic Seexeba
samarTlebrivi normebis ganmartebis damxmare wyaroebis

gamoyenebas, SeiZina igive statusi.37 sainteresoa, aqvs Tu ara vmo-

35 Territorial Dispute Case (Libyan Arab Jamahiriya v. Chad), (1994), I.C.J. Reports p. 6 (International
Court of Justice); Colder v. United Kingdom, ECHR, Series A, (1995) no. 18 (European Court of Human
Rights); Restrictions to the Death Penalty Cases, (1986) 70 International Law Reports 449 (Inter-
American Court of Human Rights); Jimenez de Arechaga, “International Law in the Past Third of a
Century” (1978-1) 159 Recueil des Cours 1, p. 42; D. Carreau, Droit International (3e ed., 1991) p. 140;
Oppenheim’s International Law (9th ed., Jennings and Watts, eds. 1992) Vol. 1, pp. 1271-1275.
36 Appellate Body Report, US - Gasoline, DS2, p. 17.
37 Jimenez de Arechaga, “International Law in the Past Third of a Century” (1978-1) 159 Recueil des
Cours p. 1 at 42; Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment, (1994), ICJ, Reports, p.
6 at 20; Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdiction and
Admissibility, Judgment, (1995), I.C.J.Reports, p. 6 at 18; Interpretation of the Convention of 1919
Concerning Employment of Women during the Night (1932), P.C.I.J., Series A/B, No. 50, p. 365 at 380;
cf. the Serbian and Brazilian Loans Cases (1929), P.C.I.J., Series A, Nos. 20-21, p. 5 at 30; Constitution
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is davebis ganmxilvel organos ufleba, rom saxelSekrulebo
normis interpretaciisas gamoiyenos sxva principebi, garda
CveulebiT saerTaSoriso samarTalSi arsebuli principebisa. am
sakiTxTan dakavSirebiT saxelmwifoebs Soris ar aris erTiani
pozicia, Tumca panelma saqmeze - In Korea -Procurement - aRniSna, rom
GATT\vmo-is iurisprudenciaSi Camoyalibebuli normis
daurRvevlobis meqanizmi ar unda iqnes ganxiluli CveulebiTi
samarTlis principebisagan izolaciaSi da rom DSU-is me-3,2
muxli moiTxovs Sesabamisi xelSekrulebis muxlebis
interpretacias, saerTaSoriso CveulebiTi samarTlis
Sesabamisad. Tumca vmo-is SeTanxmebebisa da saerTaSoriso
CveulebiTi samarTlis urTierTmimarTeba amaze ufro farToa.
kerZod, saerTaSoriso CveulebiTi samarTali, ZiriTadad,
vrceldeba vmo-is wevr saxelmwifoTa Soris ekonomikur
urTierTobebze da fokusirdeba imaze, rom vmo-is
saxelSekrulebo normebi ar modiodnen masTan winaaRmdegobaSi,
anu sxvanairad rom vTqvaT, imisaTvis, raTa vmo-is samarTali ar
ewinaaRmdegebodes CveulebiT saerTaSoriso samarTals, es
ukanaskneli gamoiyeneba vmo-is farglebSi samarTalSemoqmedebiTi

procesis warmarTvis miznebisaTvis.38 panelma aseve daamata, rom
saerTaSoriso samarTlis sxva wesebi, garda saxelSekrulebo
normebis interpretaciis wesebisa, ar moqmedeben vmo-is
samarTalSi. Sesabamisad, GATT-is farglebSi arsebuli
problemis gadaWrisas xelSekrulebaze xelmoweris istoriis
gamoyeneba winaaRmdegobrivia interpretaciisaTvis CveulebiT

samarTalSi dadgenili normebisa.39 saqmeze - EC and certain member
States - Large Civil Aircraft - panelma ganixila sakiTxi imis Sesaxeb, Tu
ramdenad unda iqnes gamoyenebuli ukuZalis akrZalvis principi,
romelic gacxadebulia venis konvenciis 28-e muxlSi normis
interpretaciisas, venis konvenciis 31-e,3 muxlis Sesabamisad.40

panelis SexedulebiT, ukuZalis akrZalvis principi saapelacio
palatis mier araerTxel iqna aRiarebuli saerTaSoriso sajaro
samarTlis principad. Sesabamisad, evrokavSirsa da aSS-s Soris
arsebul davaSi moxmobil argumentebTan dakavSirebiT, panelma
swored igive azri gaimeora, kerZod, sakiTxi ganixila 31-e,3
muxlis 28-e muxlTan urTierTmimarTebis konteqstSi.41

of the Maritime Safety Committee of the IMCO (1960), I.C.J. Reports, p. 150 at 161; Air Transport
Services Agreement Arbitration (United States of America v. France) (1963), International Law Reports,
38, p. 182 at 235-43; Appellate Body Report, Japan - Alcoholic Beverages II, DS2, p. 10.
38 Panel Report, Korea - Procurement, t/wt/ds/163, para. 7.96.
39 ibid., footnote 753.
40 saxelSekrulebo samarTlis Sesaxeb venis konvenciis 28-e muxlis
Sesabamisad, xelSekrulebis monawileze ar vrceldeba im xelSekrulebis
norma, romelmac Sewyvita arseboba axali xelSekrulebis gaformebamde.
41 Panel Report, EC and certain member States - Large Civil Aircraft, t/wt/ds/316r-01, para. 6.23.
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sainteresoa, rom sakiTxis ganxilvisas vmo-is davebis
ganmxilveli organo Seiswavlis rogorc xelSekrulebis teqsts,
aseve misi xelmoweris konteqsts, da im obieqtsa da mizans,
romlis gamoc daido xelSekruleba. swored amitom vmo-is
farglebSi dadebul xelSekrulebebs Soris arsebobs garkveuli
balansi rac, erTi mxriv, xels uwyobs imas, rom ar moxdes
sxvadasxva xelSekrulebaSi urTierTgamomricxavi normebis
arseboba da, meore mxriv, saxelSekrulebo normebis teqstobrivi
da konteqstobrivi interpretaciis procesSi SenarCundes
erTiani praqtika. xelSekrulebis interpretaciisas mosamarTles
ar SeuZlia uflebaTa da valdebulebaTa gadabalanseba - es
ufleba organizaciis wevrebis privilegiaa, rac gamomdinareobs
iqidan, rom Tavad saxelmwifoebma Seqmnes iseTi sistema,
romelic yvela wevrs avaldebulebs, daemorCilos organizaciis
savaldebulo da eqskluziur iurisdiqcias, sadac yvela
monawile cdilobs, SeinarCunos balansi politikaSi, romelsac
veravin SeewinaaRmdegeba da romelic yvelasTvis misaRebad
savaldebuloa. gamonaklisebis interpretacia unda moxdes
damkvidrebuli praqtikis Sesabamisad da ara viwrod. wevr
saxelmwifoTa mier dadgenili SezRudvebi upiratesi ZaliT
moqmedebs vmo-is farglebSi arsebul sabazro daSvebasTan
mimarTebiT mxolod im SemTxvevaSi, Tu isini ar aris
proteqcionistuli da Seesabameba saerTaSoriso samarTals.

is faqti, rom vmo ar Seqmnila saimisod, raTa earseba

danarCeni samyarosagan `klinikur izolaciaSi~ (aRniSnuli

termini damkvidrebulia Tavad organizaciis mier), dasturdeba
im uamravi saerTaSoriso xelSekrulebiT, rac mas aqvs
gaformebuli saerTaSoriso monetarul fondTan, msoflio
bankTan, gaeros ganviTarebis fondTan, gaeros ganviTarebis
programasTan, Sromis saerTaSoriso organizaciasTan vaWrobisa
da Sromis sferoebSi. es kidev ufro metad usvams xazs vmo-is
samarTlis mniSvnelobas, erTi mxriv, msoflio mmarTvelobasa
da, meore mxriv, ganviTarebadi saxelmwifoebis xelSewyobaSi.

vaWrobis msoflio organizaciis samarTlis ukeT gasagebad
arsebiTi mniSvneloba eniWeba misi samarTlis wyaroebis dadgenas
da imis gansazRvras, interpretaciis procesSi Tu romel
saxelSekrulebo normas iyeneben vmo-is Sesabamisi organoebi.
swored am miznebisaTvis unda ganvasxvaoT erTmaneTisagan vmo-is
samarTlis wyaroebi da normaTa ganmartebisaTvis gamoyenebuli
elementebi (SemdgomSi - elementebi). sanam gadavidodeT uSualod
wyaroebisa da normaTa ganmartebis vmo-Si gamoyenebis meTodebze,
unda aRvniSnoT, rom jus cogens normebis garda, romelTagan
gadaxvevac dauSvebelia, wevr saxelmwifoebs Tavisuflad
SeuZliaT samarTlis im normebis gansazRvra, romelTa
farglebSic unda moxdes maT Soris urTierTobaTa warmarTva.
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Sesabamisi precedentebis mimoxilvamde upriania, movixmoT
vmo-is erT-erTi qvakuTxedi saerTaSoriso xelSekruleba,
romelic aregulirebs aRniSnul sakiTxs - es ki gaxlavT DSU da,
Sesabamisad, misi me-3,2 muxli. am muxlis mixedviT, vmo-is davebis
ganxilvis sistema centralur rols asrulebs saerTaSoriso
vaWrobis usafrTxoebisa da ganWvretadobis uzrunvelyofis
mimarTulebiT. wevri saxelmwifoebi aRiareben mis rols,
uflebaTa da valdebulebaTa aRsrulebis TvalsazrisiT, im
dadebul xelSekrulebaTa farglebSi, romelTa ganmartebac
unda moxdes saerTaSoriso sajaro samarTlis ganmartebisaTvis
CveulebiT samarTalSi dadgenili wesebiT.42

aRsaniSnavia, rom vmo-is samarTlis ZiriTad wyaroebs
miekuTvneba davebis ganxilvis maregulirebeli wesebis Sesaxeb
SeTanxmebis pirvel danarTSi CamoTvlili xelSekrulebebi,43

romlebic inkorporirebis meqanizmis arsebobis pirobebSi aseve
imyofebian garkveul kavSirSi sxva saerTaSoriso
xelSekrulebaTa normebTan, romlebic, vmo-is samarTlis
ganmartebis miznebidan gamomdinare, aseve iTvlebian vmo-is
samarTlis wyarod. rogorc saapelacio palatam cxadad aRniSna,
araerT gadawyvetilebaSi davebis ganmxilveli organos mier
saxelSekrulebo normis interpretaciisas amosavali norma aris
saxelSekrulebo samarTlis Sesaxeb venis konvenciis 31-e muxli,
romelic miuTiTebs, rom xelSekruleba unda iqnes ganmartebuli
keTilsindisierad, terminebis konteqstobrivi mniSvnelobisa da
xelSekrulebis obieqtisa da miznis gaTvaliswinebiT.
konteqstTan erTad mxedvelobaSi unda iqnes miRebuli Sesabamisi
praqtika mxareebis mier am xelSekrulebis ganmartebis
gamoyenebis miznebisaTvis.44

kidev erTi morigi mniSvnelovani ganacxadi, rac gaakeTa vmo-
is davebis ganmxilvelma organom, aris is, rom wevr saxelmwifos
SeuZlia CaerTos davaSi im SemTxvevaSic ki, Tu sadavo normis
darRveviT misi interesebi pirdapir ar Selaxula, Tumca
arsebobs imis potenciuri safrTxe, rom samomavlod
SesaZlebelia interesTa Selaxvac. am SemTxvevas arsebiTi
mniSvneloba aqvs aseve im gadasaxedidan, rom, rogorc davebis
ganmxilveli organo uTiTebs Tavis gadawyvetilebaSi, msgavsi

42 Understanding on Rules and Procedures Governing the Settlement of Disputes (1994), Art. 3.2.
43 ibid., Appendix 1, vmo-is samarTlis ZiriTadi wyaroebia Semdegi saerTaSoriso
xelSekrulebebi: Agreement Establishing the World Trade Organization; Multilateral Trade
Agreements; Multilateral Agreements on Trade in Goods; General Agreement on Trade in Services;
Agreement on Trade-Related Aspects of Intellectual Property Rights; Understanding on Rules and
Procedures Governing the Settlement of Disputes; Agreement on Trade in Civil Aircraft; Agreement on
Government Procurement; International Dairy Agreement; International Bovine Meat Agreement; am
xelSekrulebebis miReba moxda 1994 wels vaWrobis msoflio organizaciis
farglebSi da xelmisawvdomia Semdegi bmulis gamoyenebiT: <www.wto.org>.
44 EC-Bannanas III, Panel Report, DS27, para. 7.14.
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praqtika Sesabamisia sxva saerTaSoriso tribunalebis
praqtikasTan da magaliTad aris moxmobili marTlmsajulebis
saerTaSoriso sasamarTlo.45

naSromSi mocemuli informaciis analizis fonze dgindeba,
rom vaWrobis msoflio organizaciis farglebSi arsebuli
davebis ganxilvis sistema, erTi mxriv, emorCileba Tavad vmo-Si
arsebul saerTaSoriso saxelSekrulebo CarCos, xolo meore
mxriv, aucileblad iTvaliswinebs saerTaSoriso sajaro
samarTlisaTvis damaxasiaTebel praqtikas sadavo sakiTxze
gadawyvetilebis gamotanis mimarTulebiT.

aRniSnuli nakarnaxevia im garemoebiT, rom kidev erTxel
gaesvas xazi vaWrobis msoflio organizaciis kuTvnilebas
saerTaSoriso sajaro samarTlisadmi da, amave dros, xeli
Seewyos gansxvavebuli xedvebidan gamomdinare SesaZlo
garTulebebs, Tumca praqtikaSi problemebi mainc iqmneba.
miuxedavad imisa, rom saerTaSoriso sasamarTloebi da
tribunalebi iziareben saxelSekrulebo normis ganmartebis
sayovelTaod aRiarebul wesebs, praqtikaSi arsebuli gamowvevebi
dakavSirebulia maT mier gamoyenebul argumentaciaSi, rodesac
iqmneba iseTi SemTxveva, rom samarTlis erTi da igive norma
sxvadasxvanairad ganimarteba sxvadasxva saerTaSoriso
sasamarTlos mier. es e.w. konkurentuli iurisdiqciebis
problema ucvlelad darCeba, Tu ar moxdeba SeTanxmeba erTian
midgomaze da am xedvis danergvaze gadawyvetilebebis gamotanis
procesSi.

I.4.1 vmo-is ZiriTadi xelSekrulebebi

vmo-is farglebSi dadebuli xelSekrulebebi imdenad
mravalricxovania, rom SeuZlebelia TiToeul maTganze Tundac
erTi winadadebis dawera. amitom naSromis miznebidan
gamomdinare, upriani iqneba, ganxilul iqnes is umTavresi sami
xelSekruleba, romelTa garSemoc yvelaze xSiria saxelmwifoTa
davebi da vmo-is davebis ganmxilvel organosac sakmaod mdidari
precedentTa baza aqvs. am saxis xelSekrulebebs miekuTvneba:
tarifebisa da vaWrobis Sesaxeb zogadi SeTanxmeba (SemdgomSi -
GATT-i); momsaxurebiT vaWrobis Sesaxeb zogadi SeTanxmeba
(SemdgomSi - GATS-i) da SeTanxmeba vaWrobasTan dakavSirebuli
inteleqtualuri sakuTrebis uflebaTa Sesaxeb (SemdgomSi -
TRIPS-i). naSromis miznebisaTvis ganxiluli iqneba mxolod GATT-
isa da GATS-is farglebSi arsebuli saxelmwifoTa

45 ibid., paras. 7.50. 7.175. Panel Report on Italian Discrimination against Imported Agricultural
Machinery, adopted on 23 October 1958, BISD 7S/60, 63-64, para. 11.
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samarTlebriv-ekonomikuri urTierTobebi, radganac
saqarTvelosaTvis, dReis mdgomareobiT, swored aRniSnul
xelSekrulebebze dayrdnobiT ufro metad aqtualuria sakuTari
interesebis dacvis mimarTulebiT poziciis dafiqsireba.

I.4.2 Tanamedrove msoflio vaWrobis ZiriTadi
principebi

vmo-is ZiriTadi saerTaSoriso xelSekrulebebis ganxilvamde
upriania, mimoxilul iqnes Tanamedrove savaWro urTierTobebSi
gabatonebuli is principebi, romelTa gamoyenebiTac
saxelmwifoebi erTmaneTSi warmarTaven da awesrigeben
ekonomikur urTierTobebs.

molaparakebaTa intensivobisa da bunebis gaTvaliswinebiT
Camoyalibebuli msoflio savaWro sistema, ZiriTadad, efuZneba
Semdeg principebs:46

1. Tavisufali vaWroba;
2. ganWvretadoba;
3. samarTliani konkurenciis xelSewyoba;
4. ganviTarebisa da ekonomikuri reformis waxaliseba;
5. vaWroba diskriminaciis gareSe.

Tavisufali vaWroba - es principi iTvaliswinebs mudmiv
molaparakebebs vaWrobaSi barierebis Semcirebis, sabaJo
gadasaxadebis, tarifebisa da kvotebis modificirebisaTvis, raTa
ufro metad Seewyos xeli saxelmwifoTaSoris Tavisufal
vaWrobas.47

ganWvretadoba da gamWvirvaleoba - wevri saxelmwifoebi
winaswar Tanxmdebian imaze, rom garkveuli periodisaTvis ar
gazrdian tarifs, an ar mimarTaven vaWrobis Semaferxebel sxva
romelime meTods. am princips aqvs udidesi mniSvneloba biznesis
warmoebis stabilurobisa da ganWvretadobis uzrunvelyofis
TvalsazrisiT.48

im SemTxvevaSi, Tu saxelmwifo gadawyvets, rom Secvalos
Sesabamisi regulaciebi, man informacia nebismieri cvlilebis

46 Understanding the WTO: Principles of Trading Sistem, WTO Publication, gv: 10,
xelmisawvdomia: <http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact4_e.htm>,
nanaxia: 15.05.2013 w.
47 ibid.
48 ibid.
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Sesaxeb unda gamoaqveynos oficialurad, an acnobos vmo-s, raTa
vaWrobis warmoebis gamWvirvale procesi iqnes
uzrunvelyofili.49

samarTliani konkurenciis xelSewyoba - am principis dacva
xdeba upiratesi mopyrobis, adgilobrivi mopyrobisa da,
Sesabamisad, diskriminaciis akrZalvis meTodebis gamoyenebiT.
saxelmwifoebi Tanxmdebian im praqtikaze, Tu rogor unda
daicvan samarTliani konkurenciis warmoebis wesebi da Tu
rogor unda daakompensiron is zarali, romelic gamowveulia
arajansaRi konkurenciis pirobebSi.50

ganviTarebisa da ekonomikuri reformis waxaliseba - vmo
orientirebulia ganviTarebaze, swored amitom ganviTarebadi
saxelmwifoebi sargebloben garkveuli SeRavaTebiT. vmo-is
zogadi politikisa da praqtikis Sesabamisad, ganviTarebad
saxelmwifoebsa da gardamavali periodis ekonomikebs eZlevaT
damatebiTi dro sakuTari kanonmdeblobisa da ekonomikis vmo-is
standartebTan SesabamisobaSi mosayvanad.51

vaWroba diskriminaciis gareSe

GATT-is umTavresi muxlebi, romlebTan dakavSirebiTac,
ZiriTadad, xdeba saxelmwifoTa mier ganacxadebis Setana davebis
ganmxilveli organos winaSe, aris I, III da XX.

I muxlis mizania, rom nebismieri upiratesoba, privilegia an
imuniteti, miniWebuli erTi xelSemkvreli mxaris mier
produqtisaTvis, romelic iwarmoeba an miekuTvneba nebismier
sxva qveyanas, gavrceldes dauyovnebliv da upirobod sxva
xelSemkvrel saxelmwifoSi warmoebul an misTvis mikuTvnebul
msgavs produqtebze.52 miuxedavad imisa, rom I muxli amgvar
midgomas ayalibebs, es mainc ar aris sakmarisi imisaTvis, rom
xelSekruleba jerovnad Sesruldes saxelmwifoebis mier,
radgan isini yovelTvis cdiloben, amoefaron sxvadasxva mizezs
normebis dasarRvevad da manipulireben, Tundac, iseTi
saSualebiT, rogoricaa produqtTa msgavseba-gansxvavebulobis
dadgena, romlis kriteriumebic, jerjerobiT, vmo-is
precedentuli samarTlis Sesabamisad, dadgenili ar aris. aseTi
mcdelobebi araerT saqmeSia warmoCenili. magaliTisaTvis
SesaZloa, moxmobil iqns Japan Alchoholic Beverages II, sadac davebis
ganmxilvelma organom pirdapir miuTiTa produqtTa msgavsebis

49 ibid.
50 ibid.
51 ibid.
52 General Agreement on Tariffs and Trade 1994, [SemdgomSi – GATT, 1994], muxli I.
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dadgenis kriteriumebis ararsebobasa da saqmis yovel
konkretul SemTxvevaSi yvela garemoebis gaTvaliswinebis
aucileblobaze.53 am principis mniSvnelobaze isic metyvelebs,
rom is mocemulia rogorc vmo-is farglebSi moqmed sam
umTavres xelSekrulebaSi (GATT-i, GATS-i da TRIPS-i), aseve
gvevlineba mTlianad saerTaSoriso vaWrobisa Tu globaluri
ekonomikis sadamfuZneblo koncefciad.

III muxli calsaxad gamoyofs im umTavres mizans, razec aris
agebuli winamdebare naSromi, kerZod, esaa Tanafardoba
saerTaSoriso da Sida samarTals Soris. muxlis Sesabamisad,
cxadad Cans xelSemkvreli saxelmwifoebis neba, pativi scen
erTmaneTis Sida kanonmdeblobas da, amasTanave, daicvan Tavi
sxva saxelmwifoebis mier bazarze maTi Seviwroebis SesaZlo
SemTxvevebisagan swored imiT, rom SeTanxmebaSi Semdegi
winadadeba Candes: Sidasaxelmwifoebrivi gadasaxadebisa da sxva
gadasaxdelebis gadaxda SesaZloa daekisros importirebul
produqcias, magram amiT upirates mdgomareobasa da pirobebSi
ar unda aRmoCndes adgilobrivi produqcia.54 ufro metic, III
muxlis me-4 punqtSi xazgasmulia, rom: nebismieri xelSemkvreli
mxaris kuTvnili produqcia ar unda eqvemdebarebodes imaze cud
mopyrobas, vidre es xorcieldeba Sida produqciis mimarT,
garda im SemTxvevisa, rodesac sakiTxi exeba transportirebis
gansxvavebuli saSualebebisaTvis dawesebul sxvadasxva tarifs
da ara saqonlis erovnulobas.55 es principic aseve aris
gaTvaliswinebuli vmo-is farglebSi gaformebul samive umTavres
SeTanxmebasa (GATT, GATS, TRIPS) da sxva xelSekrulebebSi. aqve
unda aRiniSnos, rom dadgenil princips aqvs aseve gamonaklisi
SemTxvevebi, rac GATT-is Sesabamisi muxlebiT regulirdeba da
rac, ZiriTadad, saerTaSoriso vaWrobis mamoZravebel qvakuTxed
normebad miiCneva. esenia, erTi mxriv, XX muxliT dadgenili
zogadi gamonaklisebi da aseve XXIV da XXVIII muxlebiT
gaTvaliswinebuli pirobebi, rac naSromis momdevno TavebSi
ufro detalurad iqneba ganxiluli, Tumca aqve SegviZlia
aRvniSnoT, rom Sesabamisi gamonaklisebis mizania ganviTarebadi
saxelmwifoebis daxmareba ekonomikuri winsvlisa da savaWro
urTierTobebis ganviTarebis mimarTulebiT, rac dRevandeli
gadasaxedidan esoden mniSvnelovania saqarTvelosTvis.

zemoT xsenebuli GATT-is I da III muxlebis analizs isev
iqamde mivyavarT, rom, miuxedavad saxelmwifoTa suverenuli
uflebisa, Sida saqmeebi warmarTon sakuTari survilis

53 Japan – Taxes on Alcoholic Beverages (“Japan – Alcoholic Beverages II”), WT/DS8/R, WT/DS10/R,
WT/DS11/R, adopted 1 November 1996, para. 6.23, Modified by the AB Report, WT/DS8/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R, DSR 1996:I, 125, p.16.
54 GATT, 1994, muxli III,1.
55 iqve, muxli III,4. GATT 1994, muxli III,1.
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Sesabamisad, isini mainc valdebulni arian, daeqvemdebaron
saerTaSoriso samarTliT mowesrigebul mTel rigs pirobebisas,
gansakuTrebiT im SemTxvevaSi, rodesac sakiTxi saxelmwifoTa
ekonomikur interesebs ukavSirdeba; Tanac, Tu gaTvaliswinebul
iqneba is faqti, rom saxelmwifoebi arian saerTaSoriso
samarTlis sruluflebiani subieqtebi, romlebic qmnian
saerTaSoriso xelSekrulebebs da ivaldebuleben Tavs,
Seasrulon maT mierve Camoyalibebuli samarTlis normebi, cxadi
xdeba erTi garemoeba - ra konvenciac ar unda daidos da
rogori saxelmwifoc ar unda warmoadgendes mis xelSemkvrel
mxares, iqneba es ganviTarebuli Tu ganviTarebadi, saerTaSoriso
samarTlis primatis maRiarebeli Sida kanonmdeblobasTan
mimarTebiT Tu ara, masze mainc vrceldeba saxelSekrulebo
samarTlis Sesaxeb venis 1969 wlis konvenciis 27-e muxliT
dadgenili principi: „monawiles ar SeuZlia, daeyrdnos Tavis
Sida samarTlis debulebebs xelSekrulebis Seusruleblobis
gasamarTleblad~. aqedan gamomdinare, cxadi xdeba, rom
saerTaSoriso samarTals ar ainteresebs, rogori formiT
aRiarebs mas esa Tu is saxelmwifo - misTvis mTavaria is
garemoeba, rom, Tu qveyana gadawyvets, gaxdes xelSekrulebis
monawile, maSin is valdebulic aris, Seasrulos yvela nakisri
valdebuleba, miuxedavad imisa, ewinaaRmdegeba misi qmedeba
missave Sida kanonmdeblobas Tu ara. Tumca, miuxedavad am
yvelafrisa, sakiTxavia, ramdenad asruleben saxelmwifoebi vmo-
is davebis ganmxilveli organos mier maT winaaRmdeg gamotanil
gadawyvetilebebs? es sakiTxi ganxilulia momdevno TavebSi,
magram, sanam movaxdenT saxelmwifoTa diferenciacias
ganviTarebis donisa da saerTaSoriso xelSekrulebebis
Sesrulebis mixedviT, iseve, rogorc ganvixilavT vmo-is
farglebSi arsebul davebis ganmxilveli organos mier saqmis
ganxilvis procedurebs, upriania, mimovixiloT GATS-isa da
GATT-is iurisdiqciisa da kompetenciis sferoebs mikuTvnebuli
is sakiTxebi, romlebic yuradRebas ipyroben aqtualobiT,
konkurentuli iurisdiqciis TvalsazrisiTa da
saxelmwifoTaTvis yoveldRiur urTierTobebSi maTi
gansakuTrebuli mniSvnelobis gamo.

pirveli aseTi xelSekrulebaa momsaxurebiT vaWrobis Sesaxeb
zogadi SeTanxmeba, romlis farglebSic winamdebare naSromis
miznebisaTvis Cven SevexebiT momsaxurebis gamwevTa droebiTi
migraciis sakiTxebs vmo-is wevr saxelmwifoTa farglebSi, iseve
rogorc gaanalizdeba saqarTvelos dRis wesrigSi arsebuli
migraciuli procesebis marTvis aqtualuri sakiTxebi.
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II. migraciis marTva vmo-is farglebSi –
GATS-is magaliTze

migraciis marTva yovelTvis iyo da iqneba
saxelmwifoTaSorisi molaparakebebis erT-erTi mTavari da, amave
dros, yvelaze ufro mgrZnobiare sakiTxi. es gamomdinareobs
migraciiT regulirebadi sakiTxebisa da maTTan dakavSirebuli
saxelmwifoTa socialur-ekonomikuri ganviTarebisa Tu
suverenitetisa da usafrTxoebis dacvis arsidan, rac
gamoxatulebas poulobs sammxriv, an rogorc mas zogierTi
mecnieri uwodebs, samkuTxa urTierTobebSi, erTi mxriv,
warmoSobisa da adgilsamyofel saxelmwifosa da, meore mxriv,
Tavad migrants Soris. erTi ram cxadia: migraciis marTva aris
saxelmwifoTa politikuri nebis gamoxatuleba - samarTlebrivi
normebiT marTon adamianTa mobilobis Seuqcevadi procesi.
cxadia, rom is xarvezebi, rac arsebobs saxelmwifoTaSoris
urTierTobebSi migraciis marTvis TvalsazrisiT, Sedegia im
rbili midgomisa, romelic damkvidrebulia am procesis
momwesrigebel saerTaSorisosamarTlebriv normebSi, aseve
migraciis sakiTxebze momuSave kompetenturi saerTaSoriso
organizaciebis gadawyvetilebaTa arasavaldebulo xasiaTisa.
aRniSnulidan gamomdinare, ibadeba kiTxva: nuTu marTla imdenad
sustia saerTaSoriso sistema, rom ar SeuZlia moawesrigos
ucxo qveynis moqalaqeTa daniSnulebis saxelmwifos
teritoriaze daSveba-ardaSvebis winaaRmdegobrivi dilema? am
sakiTxTan dakavSirebuli cocxali diskusia optimizmisTvis
tovebs Zalian mcire adgils, radganac TiTqos ukve oqros
wesad iqca saxelmwifoTaSoris urTierTobebSi, rom
moqalaqisaTvis advilia sakuTari warmoSobis qveynis
teritoriis datoveba, magram aris ki daniSnulebis qveynis
sazRvris kveTa advili? ra Tqma unda, ara da saerTaSoriso
Tanamegobrobis winaSe arsebuli Tavsatexic swored aqedan
gamomdinareobs: arsebobs ki meqanizmi imis uzrunvelsayofad,
rom moxdes saxelmwifoTa dayolieba, gaxsnan sakuTari
teritoriuli sazRvrebi migrantebisaTvis. saerTaSoriso
samarTalSi ar arsebobs norma, romelic aiZulebs saxelmwifos
sazRvrebis gaxsnasa da ucxo qveynis moqalaqeTa sakuTar
teritoriaze daSvebas, Tumca amis paralelurad SesaZlebelia,
arsebobdes sistema, romelic unda iqnes gamoyenebuli saimisod,
raTa saxelmwifoebma sazRvrebis meti gaxsnilobiT daagrovon
ekonomikuri dovlaTi. aseT sistemad ki uciloblad
saerTaSoriso savaWro sistema unda iqnes miCneuli.

SesaZloa, kavSirma vaWrobasa da migracias Soris
gamoasworos arsebuli mdgomareoba da saxelmwifoTaSorisi
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ekonomikuri urTierTobebi iqces im ZiriTad berketad, romelic
moawesrigebs migraciis marTvis qaosur process, radganac amiT
SesaZlebeli gaxdeba migraciis sferos mimagreba saerTaSoriso
samarTlis erT-erTi yvelaze ufro efeqturi dargisaTvis,
romelic Tavis gamoxatulebas poulobs vaWrobis msoflio
organizaciis sistemaSi. kiTxva kiTxvad rCeba, magram, rac
yvelaze mniSvnelovania am mimarTulebiT, aris is, rom vaWrobasa
da migracias Soris arsebobs aSkara kavSiri, romlis fesvebic
saerTaSoriso xelSekrulebebis istoriul warsulSi unda
veZeboT. dReisaTvis sruli saxiT SemorCenili uZvelesi
saerTaSoriso xelSekruleba aris elbasa da asureTis mefeebs
Soris dadebuli xelSekruleba megobrobasa da vaWrobaze.
aRniSnuli xelSekrulebis xelmowera moxda qristesSobamde
mesame saukunis Sua xanebSi.56 aRniSnuli faqti iZleva
optimizmis safuZvels, rom saxelmwifoTaSoris urTierTobebSi
ekonomikuri ganviTarebis mniSvnelobas ZaluZs migraciis
marTvis procesis mowesrigeba.

aravisTvis ar aris gasakviri, rom vaWrobis msoflio
organizaciis daarseba 1994 wels marakeSis SeTanxmebaze
xelmoweriT aris erT-erTi yvelaze ufro mniSvnelovani
movlena saerTaSoriso vaWrobis istoriuli, samarTlebrivi da
ekonomikuri gadasaxedidan. vaWrobis efeqturoba, romelic
gamomdinareobs misi sagnobrivi iurisdiqciidan, aris
saxelmwifoTa nebis, xeli Seuwyon ekonomikur ganviTarebas,
logikuri gamoxatuleba.

is faqti, rom vaWrobis msoflio organizacia miCneulia
saerTaSoriso doneze moqmed erT-erT yvelaze ufro efeqtur
saerTaSoriso organizaciad, gamomdinare misi davebis ganxilvis
sistemis savaldebulo iurisdiqciidan da mboWavi Zalis mqone
sadamfuZneblo xelSekrulebebidan, iZleva imis prezumfciis
saSualebas, rom SesaZlebelia, ukve arsebulma da kargad
ganviTarebulma savaWro sistemam bolo mouRos mouwesrigebel
da ybadaRebul migraciis qaosur process.

saxelmwifoTa Soris savaWro urTierTobaTa ganviTarebasTan
erTad ufro da ufro meti raodenobis sakiTxi eqceva vaWrobis
msoflio organizaciis regulirebis sferoSi, rac imTaviTve
warmoSobs konkurentuli an alternatiulad urTierTgadamkveTi
iurisdiqciebis sakiTxs.

aRniSnuli sainteresoa vaWrobasa da migracias Soris
arsebuli kavSirebis gadasaxedidan. erTi ram cxadia: vaWrobis
msoflio organizaciis farglebSi warmarTul
saxelmwifoTaSoris savaWro urTierTobebSi momsaxurebiT
vaWrobis Sesaxeb SeTanxmeba aris erT-erTi mxravalmxrivi
saerTaSoriso xelSekruleba, romelic awesrigebs fizikur

56 K-H Ziegler, Völkerrechtsgeschiechte (2nd edn 2007) § 2 II 1; cit.: supra note 2, p. 1.
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pirTa droebiT migracias momsaxurebis gawevis mizniT, rac,
erTi mxriv, nebas rTavs vaWrobis msoflio organizaciis wevr
saxelmwifoTa moqalaqeebs, gadaadgildnen organizaciis
teritoriul sazRvrebSi, xolo meore mxriv, uzRudavs arawevri
saxelmwifoebis moqalaqeebs gadaadgilebis amgvar
Tavisuflebas.

is faqti, rom vaWrobis msoflio organizacia dainteresda
fizikur pirTa migraciis aspeqtebiT, iZleva imis prezumfciis
SesaZleblobas, rom savaWro urTierTobebis ganviTarebasTan
erTad am organizaciis midgoma migraciis procesebis
marTvisadmi ufro gamyardeba da migraciis marTvis
mravalwaxnagovani da gamowvevebiT aRsavse procesi erTxel da
samudamod mowesrigdeba samarTlis CarCoebSi moqceuli
saxelmwifoTa ekonomikuri ganviTarebis survilis xarjze.

winamdebare naSromis mizania, Seafasos, ramdenad uwyobs
xels, magaliTad, gaerosa da misi specializebuli Sromis
saerTaSoriso organizaciis farglebSi SemuSavebuli da
amoqmedebuli konvenciebi Tu oqmebi dasaxuli miznebis miRwevas
da ramdenad mniSvnelovania vaWrobis msoflio organizaciis
SemoWra am sferoSi da misi erT-erTi umniSvnelovanesi

mravalmxrivi saerTaSoriso xelSekrulebiT (GATS-i)
mowesrigebul sakiTxebSi fizikur pirTa droebiTi migraciis
cnebis asaxva. winamdebare naSromis mizania, aseve, vmo-is
efeqturi muSaobis, kompetenciis sferosa da davebis ganxilvis
meqanizmis gavlenis Sefaseba wevr saxelmwifoTa mier nakisri
valdebulebebis keTilsindisierad aRsrulebisa da Sida
kanonmdeblobis davebis ganmxilveli organos rekomendaciebTan
SesabamisobaSi mosayvanad, migraciis marTvis konteqstSi.

am sakiTxebis gansakuTrebuli mniSvnelobidan gamomdinare,
naSromi mimoixilavs GATS-is Seqmnis miznebs, mis urTierTobas
sxva saerTaSoriso xelSekrulebebTan, iseve rogorc
gaaanalizebs specialur literaturaSi arsebul azrTa
sxvadasxvaobas SromiT migraciasa da momsaxurebis gawevis
mizniT sazRvris kveTasTan dakavSirebiT. naSromis kvlevis
sagania, aseve, saxelmwifos mxridan vmo-is farglebSi migraciis
marTvasTan dakavSirebiT aRebuli valdebulebebis Sesrulebis
sakiTxi.

GATS-is pirveli muxliT gansazRvruli fizikuri piris
droebiTi gamgzavrebiT gaweuli momsaxurebis maxasiaTeblebisa
da SromiT migraciasTan misi gansxvaveba-msgavsebis dadgenis
kvaldakval aseve didi mniSvneloba eniWeba droebiTi
gamgzavrebis vadebis gansazRvras, raTa dadgindes uflebis
moculoba da ganisazRvros - saxelmwifos teritoriaze ramdeni
xniT darCena iTvleba samarTlebriv normebTan Sesabamisad. am
mimarTulebiT gaanalizebulia saerTaSoriso praqtika da
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cirkularul migraciasTan dakavSirebuli mTeli rigi
aspeqtebisa.

GATS-is normebiT regulirebadi migraciis marTvis
sakiTxebisa da migraciis marTvis TvalsazrisiT arsebuli
saerTaSoriso saxelSekrulebo bazis analizis kvaldakval
naSromi mimoixilavs ganviTarebadi saxelmwifoebisaTvis
dadgenil SeRavaTiani mopyrobis pirobebs da momsaxurebiT
vaWrobis maregulirebeli mravalmxrivi principebisa da wesebis
CarCos, mimarTuls imisaken, rom momsaxurebiT vaWroba
ganviTardes gamWvirvaleobisa da progresuli liberalizaciis
pirobebSi, raTa moxdes wevr saxelmwifoTa ekonomikuri zrdis
waxaliseba da ganviTarebadi saxelmwifoebis ganviTarebisaTvis
xelSewyoba; aseve mimoixilavs wevr saxelmwifoTa mizans, xeli
Seuwyon ganviTarebadi saxelmwifoebis monawileobas
momsaxurebiT vaWrobaSi da maTi momsaxurebis eqsportis
gazrdas, maT Soris maTi Sida momsaxurebiTi SesaZleblobebis
gaZlierebiTa da konkurentunarianobis amaRlebiT. GATS-is wevri
saxelmwifoebi gansakuTrebul yuradRebas uTmoben yvelaze
naklebad ganviTarebul saxelmwifoebs maTSi arsebuli
gansakuTrebuli ekonomikuri mdgomareobisa da savaWro Tu
finansuri saWiroebebis gaTvaliswinebiT, radganac momsaxurebis
Tavisufleba arsebiTi mniSvnelobis matarebelia socialuri
ganviTarebis, siRaribesTan brZolis, keTildReobis xelSewyobis,
ZiriTad momsaxurebis saxeebTan xelmisawvdomobisa da mdgradi
ganviTarebis mimarTulebiT.

aravin davobs imaze, rom momsaxurebas, marTlac, SeuZlia
saxelmwifos ekonomikuri ganviTarebis waxaliseba da, amave
dros, muSaxelis stimulireba, raTa dRiTidRe ganiviTaros
profesiuli unar-Cvevebi da vmo-is wevr saxelmwifoebSi, Tundac
xanmokle gamgzavrebiT, moaxdinos sakuTari SesaZleblobebis
realizeba, rac mniSvnelovania aseve kanonieri gzebiT
migraciuli procesebis xelSewyobisa da saxelmwifoTa Soris
urTierTobebSi damatebiTi daZabulobis warmoSobis
prevenciisaTvis. naSromSi gansakuTrebuli adgili eTmoba
saqarTvelos mier vmo-is farglebSi nakisri valdebulebebis
Sesrulebas migraciis marTvis TvalsazrisiT da im kanonieri
SesaZleblobebis gamoyenebas, rac saqarTvelos moqalaqeebs
aZlevs uflebas, Tavisuflad gadaadgildnen vmo-is wevr 161 (2015
wlis 26 aprilis mdgomareobiT) saxelmwifoSi.

yovelive zemoaRniSnulidan gamomdinare ki, cxadi xdeba,
rom, miuxedavad imisa, politizebulia Tu ara migraciis marTvis
sakiTxi, radganac GATS-si aZlevs wevr saxelmwifoTa
moqalaqeebs uflebas, Tavisuflad gadaadgildnen vmo-is
farglebSi, es imas niSnavs, rom saxezea aseve am uflebis dacvis
berketebic, romlebic isev wevr saxelmwifoebs upyriaT xelT.
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wevri saxelmwifoebi ki emorCilebian vmo-is davebis ganmxilveli
organos Sesasruleblad savaldebulo gadawyvetilebebs.

II.1 GATS-is miznebi

sanam uSualod gadavidodeT GATS-is normebiT regulirebad
migraciis marTvis aspeqtebze da paralelebs gavavlebdeT im
saerTaSoriso saxelSekrulebo bazasTan, rac dReisaTvis
arsebobs migraciis marTvis TvalsazrisiT, upriania,
ganvsazRvroT, Tu ras isaxavs miznad vaWrobis msoflio
organizaciis erT-erTi qvakuTxedi saerTaSoriso xelSekruleba
anu GATS-si.

sagulisxmoa, rom GATS-is miznebis analizis yvelaze naTel
SesaZleblobas gvaZlevs Tavad xelSekrulebis preambula, sadac
gacxadebulia, wevri saxelmwifoebis survili, Camoayalibon
momsaxurebiT vaWrobis maregulirebeli mravalmxrivi
principebisa da wesebis CarCo, raTa momsaxurebiT vaWroba
ganviTardes gamWvirvaleobisa da progresuli liberalizaciis
pirobebSi wevr saxelmwifoTa ekonomikuri zrdis waxalisebisa
da ganviTarebadi saxelmwifoebis ganviTarebisaTvis xelSewyobis
mizniT.57 kidev ufro sainteresoa is, rom preambulaSivea
gacxadebuli wevr saxelmwifoTa mizani, xeli Seuwyon
ganviTarebadi saxelmwifoebis monawileobas momsaxurebiT
vaWrobaSi da maTi momsaxurebis eqsportis gazrdas, amasTan, maTi
Sida momsaxurebiTi SesaZleblobebis gaZlierebiTa da
konkurentunarianobis amaRlebiT.58 GATS-is wevri saxelmwifoebi
gansakuTrebul yuradRebas uTmoben yvelaze naklebad
ganviTarebul saxelmwifoebs maTSi arsebuli gansakuTrebuli
ekonomikuri mdgomareobisa da savaWro Tu finansuri
saWiroebebis gaTvaliswinebiT.59

am sakiTxTan dakavSirebiT sakuTari mosazreba daafiqsira
aseve GATS-is ZiriTadma makontrolebelma organom vaWrobis
msoflio organizaciaSi – momsaxurebiT vaWrobis sabWom. sabWos
mier SemuSavebul dokumentSi aRniSnulia, rom ganviTarebuli
saxelmwifoebisaTvis momsaxurebiT vaWroba scdeba wminda
ekonomikur mniSvnelobas im rolis gaTvaliswinebiT, rasac
momsaxureba asrulebs socialuri ganviTarebis, siRaribesTan

57 General Agreement on Trade in Sevices, 15.04.1994 http://www.wto.org/english/docs_e/legal_e/26-
gats_01_e.htm, nanaxia: 15.04.2014.
58 ibid.
59 ibid.
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brZolis, keTildReobis xelSewyobis, ZiriTad momsaxurebis
saxeebTan xelmisawvdomobisa da mdgradi ganviTarebis
mimarTulebiT.60

yovelive aRniSnulis gaTvaliswinebiT, cxadia, Tu ramdenad
seriozuli mniSvneloba eniWeba momsaxurebis gaweva/miRebas
vaWrobis msoflio organizaciis wevr saxelmwifoTaTvis da Tu
ramdenad mniSvnelovani saerTaSoriso xelSekrulebaa GATS-i.
aravin davobs imaze, rom momsaxurebas, marTlac, SeuZlia
saxelmwifos mdgradi ekonomikuri ganviTarebis waxaliseba da,
amave dros, muSaxelis stimulireba, raTa dRiTidRe ganiviTaros
profesiuli unar-Cvevebi, miT umetes, rom GATS-i iZleva fizikur
pirTa Tavisufali gadaadgilebis uflebas garkveuli
SezRudvebiT, rac qveviT iqneba dawvrilebiT ganxiluli. iqamde
ki unda aRiniSnos, rom, miuxedavad imisa, politizebulia Tu ara
migraciis sakiTxi, radganac GATS-is farglebSi arsebobs wevri
saxelmwifoebis moqalaqeTa ufleba, Tavisuflad gadaadgildnen
vmo-is farglebSi, niSnavs, rom saxezea aseve am uflebis dacvis
berketebic, romlebic isev wevr saxelmwifoebs upyriaT xelT.

II.2 saerTaSoriso xelSekrulebebis farglebSi
dadgenili migrantTa kategoriebi

GATS-is pirveli muxlis Sesabamisad, e.w. meoTxe reJimis
momsaxurebaa saxeze maSin, rodesac fizikuri piri momxmareblis
teritoriaze droebiTi gamgzavrebiT awvdis momxmarebels
(advokati, Tarjimani, leqtori da a.S.) momsaxurebas. sainteresoa,
rom, miuxedavad Tavad momsaxurebis ganmartebisa, GATS-i ar
ganmartavs. Tu ras niSnavs droebiTi gamgzavreba. am sakiTxis
dadgena ki arsebiTi mniSvnelobis aris im ubralo mizezis gamo,
rom dadgindes uflebis moculoba da ganisazRvros,
saxelmwifos teritoriaze ramdeni xniT darCena iTvleba
samarTlebriv normebTan Sesabamisad. radganac am kiTxvaze GATS-
is farglebSi pasuxi ar moiZebneba, sasurvelia,
gaTvaliswinebul iqnes saerTaSoriso praqtika am mimarTulebiT.
migraciis saerTaSoriso organizaciaSi daculi informaciiTa
da sxvadasxva saerTaSoriso xelSekrulebiT dadgenili normebis
Sesabamisad, droebiTi migraciis kuTxiT gamoiyofa migrantTa
Semdegi kategoriebi: droebiTi migranti muSebi, moklevadiani

60 Modalities for the Special Treatment for Least-Developed Country Members in the Negotiations on
Trade in Services, Adopted by the Special Session of the Council for Trade in Services on 3 September
2003, World Trade Organisation - TN/S/13, 5 September 2003.
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migrantebi, grZelvadiani migrantebi, transientebi, migranti
muSebi, proeqtze mibmuli muSakebi, TviTdasaqmebuli muSakebi.61

naSromis miznebisaTvis sainteresoa, gairkves, Tu ras
moiazrebs TiToeuli kategoria da, amave dros, dadgindes
droebiT Tu cirkularul migraciasTan maTi bmis sakiTxi.
pirveli kategoria, romelsac mimoixilavs winamdebare naSromi,
aris droebiT momuSave migranti, romelsac aseve uwodeben
sakontraqto migrant muSaksac. migraciis saerTaSoriso
organizaciis mier SemuSavebuli leqsikonis Sesabamisad, am
kategoriaSi eqceva piri, romelic aris muSaobis sferoSi
daxelovnebuli, arasrulyofilad daxelovnebuli an
dauxelovnebeli da, romelic adgilsamyofel saxelmwifoSi
atarebs masTan an kompaniasTan gaformebuli xelSekrulebiT
gaTvaliswinebul drois periods.62

moklevadiani migranti – esaa piri, romelic miemgzavreba
daniSnulebis qveyanaSi, sul mcire, sami TviT, magram weliwadze
naklebi droiT. moklevadian migrantad ar iwodeba is piri, vinc
daniSnulebis qveyanaSi miemgzavreba dasasveneblad, samuSao Tu
samedicino momsaxurebis misaRebad.63

grZelvadiani migranti – aris piri, romelic daniSnulebis
qveyanaSi miemgzavreba, sul mcire, erTi wlis vadiT ise, rom
warmoSobis qveynisaTvis is iTvleba grZelvadian emigrantad,
xolo daniSnulebis qveynisaTvis grZelvadian imigrantad.64

transientebi – profesionali an daxelovnebuli muSakebi,
romlebic gadadian erTi adgilidan meoreSi, xSirad rogorc
saerTaSoriso kompaniebis TanamSromlebi.65

migranti muSaki – piri, romelic unda dasaqmdes,
dasaqmebulia an muSaobda anazRaurebad samuSaoze saxelmwifoSi,
romlis moqalaqec ar aris is.66

proeqtis TanamSromeli – migranti muSaki, romelic
daniSnulebis qveyanaSi muSaobs mxolod misi damsaqmeblis mier
ganxorcielebuli proeqtis farglebSi.67

61 International Migration Law, Glossary on Migration, Publication of International Organisation for
Migration (IOM), 2004, ix. terminebi: temporary migrant workers, short-term migrant, long-term
migrant, transients, migrant worker, project-tied worker, self-employed worker. winamdebare
naSromi ar ixilavs migrantTa danarCen kategoriebs, radganac kvlevis
ZiriTadi kiTxva naSromis miznebisaTvis ukavSirdeba droebiT migracias da
Tavad sityva `droebiTis~ ganmartebis Ziebas.
62 ibid.
63 ibid.
64 ibid.
65 ibid.
66 International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families, 1990, Art. 2(1),18.12.1990 http://www2.ohchr.org/english/bodies/cmw/cmw.htm,
nanaxia: 14/02/2014.
67 Ibid., art. 2(2).
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TviTdasaqmebuli muSaki – migranti muSaki, romelic
dakavebulia anazRaurebadi saqmianobiT, ZiriTadad, marto an
misi ojaxis wevrebTan erTad. TviTdasaqmebulia aseve yvela is
migranti, romelic aseTad aris aRiarebuli daniSnulebis qveynis
kanonmdeblobisa Tu sxva saerTaSoriso SeTanxmebis
Sesabamisad.68

migrantTa aRniSnuli kategoriebis arseboba sainteresoa
aseve droebiTi migraciis, cirkularuli migraciisa da SromiTi
migraciis gadmosaxedidan. erTi ram cxadia: GATS-is farglebSi
nagulisxmebi migracia ukavSirdeba momsaxurebis mimwodebelTa
droebiT yofnas daniSnulebis qveyanaSi da Semdgom an
warmoSobis qveyanaSi dabrunebas, an sxva wevr saxelmwifoSi
migracias. es sakiTxi mWidro kavSirSia droebiTi migraciis
cnebis ganmartebasa da mis gansxvavebasTan cirkularuli
migraciisagan, rac naSromis momdevno nawilebSi ufro
detalurad iqneba ganxiluli. iqamde ki upriania, mimoxilul
iqnes GATS-is farglebSi moazrebuli migrantTa uflebebisa da
valdebulebebis farglebi.

II.3 GATS-is farglebSi arsebuli uflebebi da
valdebulebebi

faqtori, romelic GATS-s gamoarCevs vmo-is farglebSi
arsebuli sxva mravalmxrivi xelSekrulebebisgan, aris is, rom
misi me-4 nawilis ekonomikuri gavlenis Sefaseba aris rTuli,
radgan Tavad ganmartebebi da misi Sefasebis instrumentebi
calsaxad cxadi ar aris. Sesabamisad, GATS-is me-4 nawili,
garkveulwilad, iwvevs SiSs Seucnoblis mimarT.69 swored am
faqtoris gaTvaliswinebiT SeuZliaT vmo-is wevr saxelmwifoebs,
daaweson garkveuli SezRudvebi momsaxurebis sferoebze da vmo-s
warudginon is grafikebi, romlebSic gaTvaliswinebulia
sakuTari suverenitetisa Tu ekonomikis dacvis standartebi,
Tumca erTi ram cxadia: miuxedavad SezRudvebisa, mainc rCeba
momsaxurebaTa sakmaod farTo speqtri imisaTvis, rom wevrma
saxelmwifoebma SeZlon momsaxurebaTa urTierTgacvla da am
dovlaTis dagroveba.70

68 ibid.
69 Sands, O. ‘Temporary Movement of Labor Fuels GATS Debate’,
http://www.migrationpolicy.org/article/temporary-movement-labor-fuels-gats-debate, (2004),
(nanaxia: 11.12.2013), ixileT aseve: Aaditya Mattoo, Robert M. Stern, and Gianni Zanini, A
Handbook of International Trade in Services, (Oxford University Press 2008), gv. 49.
70 magaliTisaTvis gTxovT, ixiloT vmo-is farglebSi daculi informacia
saxelmwifoTa mier SemuSavebuli grafikebis Sesaxeb, romelic xelmisawvdomia
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GATS-i faravs yvela tipis momsaxurebas, samTavrobo
uflebamosilebis ganxorcielebis farglebSi Semavali
momsaxurebis garda.71 GATS-i, ZiriTadad, moicavs e.w. `oTxi
reJimis~ momsaxurebas, esenia: 1) sazRvrebsSorisi momsaxureba
(momsaxurebebi, romlebic miwodebulia faqsimileTi, el. fostiT,
telefoniT da komunikaciis sxva saSualebebiT); 2) momsaxureba,
romelic gaweulia im pirisaTvis, romelic miemgzavreba
momsaxurebis mimwodeblis teritoriaze (turizmi); 3)
momsaxureba, romlis drosac mimwodebeli afuZnebs mis finansur
warmomadgenlobas mimRebis teritoriaze (bankebisa da
sadazRvevo kompaniebis filialebi); 4) momsaxureba, romelsac
fizikuri piri momxmareblis teritoriaze droebiTi
gamgzavrebiT awvdis momxmarebels (advokati, Tarjimani,
leqtori da a.S.).72

GATS-is 1-li muxlis me-3 nawilis Sesabamisad, momsaxurebaSi
moiazreba nebismieri momsaxureba, gaweuli nebismier seqtorSi
(garda sajaro samsaxurisa), magram aRniSnuli SeTanxmeba ar
ganmartavs, uSualod Tu ras gulisxmobs momsaxureba.
sainteresoa, davebis ganmxilveli organos mier rogor
ganimarteba momsaxureba da ra saxis moqmedebebi moiazreba masSi.

GATS-is erT-erT mTavar sisusted specialur literaturaSi
miiCneva swored terminTa ganmartebis ararseboba, kerZod, ar
aris ganmartebuli, Tu ras gulisxmobs `droebiTi
gadaadgileba~ da calsaxad gaucxadebeli gansxvaveba
momsaxurebis gamwevTa da SromiT migrantebs Soris.73 es sakiTxi
naSromis momdevno TavSi ufro konkretulad iqneba
ganmartebuli.

erTi ram cxadia: GATS-is mier SemoTavazebuli fizikur
pirTa moklevadiani gadaadgileba iTvleba sakvanZo mniSvnelobis
movlenad ganviTarebadi saxelmwifoebisaTvis imis saCveneblad,
Tu ramdenad konkurentunarianni arian isini servisebis
miwodebis TvalsazrisiT. GATS-is me-4 nawilis arseboba
sainteresoa im mxrivac, rom mis farglebSi fizikur pirTa
Tavisufali gadaadgileba SesaZlebelia wevr saxelmwifoSi
warmomadgenlobis dafuZnebis gareSe.74

Semdegi bmulis gamoyenebiT:
http://wto.org/english/tratop_e/serv_e/serv_commitments_e.htm, (nanaxia: 12/03/2014).
71 General Agreement on Trade in Services, Arts. I and XIII, ix. aseve: Matsushita, M. Schoenbaum
T. J., Marvoidis, P. C. The World Trade Organization Law, Practice, and Policy, (Oxford University
Press 2008), gv. 228-229.
72 General Agreement on Trade in Services, Art. I:2. ix. aseve: Matsushita, M. Schoenbaum T. J.,
Marvoidis, P. C. (2008) The World Trade Organization Law, Practice, and Policy, gv. 229.
73 Ghosh, B. (2007), ‘Managing Migration: Whither the Missing Regime? How Relevant is Trade Law
to Such a Regime?’, Proceedings of the Annual Meeting (American Society of International Law), Vol.
101, gv. 305.
74 Supra note 69.
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GATS-is Sesabamisad, wevr saxelmwifoebs ZaluZT,
samarTlebrivad savaldebulo Sesasrulebeli valdebulebebis
imis mixedviT gardaqmna, rogori saWiroebebic aqvT maT
sxvadasxva servisis seqtorSi. Sesabamisad, saxezea iseTi
SemTxveva, rodesac wevr saxelmwifos aqvs farTo SesaZlebloba,
moargos sakuTari saWiroebebi im dRis wesrigs, romelsac is
warudgens vmo-s da daisaxavs savaldebulod Sesasruleblad.
wevr saxelmwifoTa es saWiroebebi asaxulia vmo-is winaSe
wardgenil samoqmedo grafikebSi.75

grafikebis mTavari funqciaa, wevrma saxelmwifom
daakonkretos, Tu romeli valdebulebebis Sesruleba SeuZlia
bazarze daSvebasa da erovnul mopyrobasTan dakavSirebiT.
bazarze daSveba niSnavs imas, rom wevr saxelmwifos ekrZaleba
GATS-is XVI muxliT gaTvaliswinebuli eqvsi saxis SezRudvis
gavrceleba, kerZod:

SezRudvebi, dawesebuli momsaxurebis gamwevTa raodenobaze,
ganurCevlad imisa, iqneba es raodenobrivi kvotebi, monopoliebi,
eqskluziuri servisis mimwodeblebi Tu ekonomikuri
saWiroebebis testi;

SezRudvebi momsaxurebis Rirebulebis an misgan miRebul
Semosavlebze;

SezRudvebi momsaxurebiTi operaciebis saerTo raodenobaze;

SezRudvebi momsaxurebis sferoSi dasaqmebul an fizikur
pirTa saerTo raodenobaze, rogorc raodenobrivi kvotebis,
aseve ekonomikuri saWiroebebis testebis moTxovnebis
Sesabamisad;

 ikrZaleba iseTi zomebis miReba, romlebic zRudavs an
iTxovs garkveuli tipis kompaniis arsebobas saimisod, raTa
moxdes momsaxurebis gaweva;

SezRudvebi ucxo kapitalsa da investiciebze.76

grafikebSi mocemul momsaxurebis seqtorebSi moqceuli
momsaxurebebisa Tu momsaxurebis gamwevTa kategoriebze
dauSvebelia imaze gansxvavebuli mopyroba, vidre es xdeba
sakuTari momsaxurebebisa Tu momsaxurebis gamwevTa mimarT.

wevri saxelmwifos qmedeba CaiTvleba GATS-is XVII muxlTan
Sesabamisad im SemTxvevaSi, Tu is sxva wevri saxelmwifodan
momaval momsaxurebasa da momsaxurebis gamwevze avrcelebs
formalurad identur an formalurad gansxvavebul mopyrobas
imasTan SedarebiT, rasac is avrcelebs sakuTar momsaxurebasa
Tu momsaxurebis gamwevebze.

75 Mattoo, A.  Carzaniga, A., Moving People to Deliver Services, (Oxford University Press 2003), gv.
21.
76 General Agreement on Trade in Services, art. XVI.
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formalurad identuri an formalurad gansxvavebuli
mopyroba maSin aris GATS-is moTxovnebTan Seusabamo, rodesac is
qmnis araTanabari konkurenciis pirobebs erovnul da ucxour
momsaxurebasa Tu momsaxurebis gamwevze.77

aRniSnulTan dakavSirebiT Tavs iCens upiratesi mopyrobis
principi, rac aserigad mniSvnelovania GATS-is farglebSi wevr
saxelmwifoTa ufleba-valdebulebebis gansazRvris
TvalsazrisiT. sagulisxmoa, rom GATS-is me-2 muxlis
Sesabamisad, TiToeuli wevri saxelmwifo valdebulia,
gaavrcelos yvela sxva wevri saxelmwifodan momaval
momsaxurebaze Tanabari mopyrobis reJimi.78 saxelmwifoebi
uflebamosilni arian, aRniSnuli principi daazuston vaWrobis
msoflio organizaciis winaSe wardgenil valdebulebaTa
grafikebSi, rac saqarTvelosTan mimarTebiT calke iqneba
ganxiluli.

GATS-is pirveli muxlis meore nawilis d qvepunqti azustebs,
rom momsaxurebis gaweva SesaZlebelia moxdes erT wevr
saxelmwifoSi meore wevri saxelmwifodan momavali fizikuri
piris mier. am xelSekrulebis danarTi azustebs da gamoyofs
momsaxurebis mimwodebelTa or kategorias: wevri saxelmwifos
warmomadgeneli fizikuri/iuridiuli piri da wevri saxelmwifos
warmomadgeneli fizikuri piri, romelic daqiravebulia sxva
wevri saxelmwifos servisis mimwodeblis mier momsaxurebis
miwodebis miznebisaTvis.79

kidev erTi sagulisxmo principi, romelic gacxadebulia
GATS-is farglebSi, aris gamWvirvaleoba. am princips eTmoba
GATS-is me-3 muxli, sadac xazgasmulia, rom wevri saxelmwifo
valdebulia, gamoaqveynos nebismieri xelSekruleba, romelic
dadebulia vmo-is miRma da romelsac SesaZloa, gavlena hqondes
momsaxurebiT vaWrobaze .80

Sida regulaciebi, - egreT wodebuli erovnuli mopyroba,
romelic GATS-is me-6 muxlSia gacxadebuli, - avaldebulebs
saxelmwifoebs, momsaxurebiT vaWrobis maregulirebeli normebis
SemuSavebisas erovnul doneze mimarTon gonivrul, gamWvirvale
da miukerZoebel midgomas.81

77 ibid. art. XVII.
78 Lester, S. Mercurio, B., World Trade Law, (Hurt Publishing 2008), gv. 604.
79 GATS, Annex on Movement of Natural Persons Supplying Services Under the Agreement, para.1.
80 supra note 78, gv. 604.
81 Guzman, A. T., Pauwelyn, J. H. B., International Trade Law, (Aspen Publishers 2009), gv. 567.
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II.4 GATS-s farglebSi nagulisxmebi servisebi

naSromis miznebisaTvis arsebiTi mniSvneloba eniWeba
momsaxurebis ganmartebas da im gansxvavebis dadgenas, rac
arsebobs masa da SromiT migracias Soris. sainteresoa, rom vmo-
is terminTa ganmartebiTi leqsikoni ar iZleva imis ganmartebas,
Tu ras gulisxmobs momsaxureba, Tumca aqve unda aRiniSnos, rom
vmo-is terminTa ganmartebiTi leqsikonis samuSao versiaSi
sakmaod mniSvnelovani Canawerebi iqna dafiqsirebuli
momsaxurebiT vaWrobisa da misi Semadgeneli elementebis Sesaxeb,
kerZod, leqsikonis Sesabamisad: `momsaxurebiT saerTaSoriso
vaWroba aris nebismieri momsaxureba an SromiTi saqmianoba, raTa
dakmayofilebul iqnes momxmareblisa Tu adresatis survili
nivTieri saqonlis miwodebis gareSe~.82 amave wyaros Sesabamisad,
momsaxurebiT vaWroba faravs iseT tranzaqciebs, romlebic
saWiroebs bazarze efeqtur xelmisawvdomobas. es ukanaskneli ki
moiTxovs komerciuli yofnis elements, romelic miiRweva ori
gziT: adgilsamyofel saxelmwifoSi fizikur pirTa droebiT
gamgzavrebiT an adgilze dafuZnebis ufro myari
SesaZleblobebis arsebobiT (aseTia, magaliTad, iuridiuli
piris dafuZneba. xazgasma Cvenia, n.f.).83 momsaxurebiT vaWroba
moicavs ara mxolod sazRvrebs Soris momsaxurebiT vaWrobas,
aramed iseT SemTxvevebsac, roca momsaxurebis miwodeba xdeba
momsaxurebis mimwodeblis adgilsamyofel saxelmwifoSi
fizikuri yofnis pirobebSi.84 GATS-is 1-li muxlis me-3 nawilis b
qvepunqtis Sesabamisad ki, momsaxureba moicavs nebismier
momsaxurebas, samTavrobo uflebamosilebis ganxorcielebis
garda.85 amasTan dakavSirebiT vaWrobis msoflio organizaciam
gaakeTa ganmarteba da aRniSna, rom GATS-i moicavs yvela
momsaxurebas, garda ori gamonaklisisa: samTavrobo
uflebamosilebis ganxorcielebisa da sahaero satransporto
momsaxurebisa. samTavrobo uflebamosilebis ganxorcielebisas
gaweuli momsaxureba moicavs im momsaxurebas, romelic ar aris
gaweuli arc komerciuli safuZvliT da arc sxva
mimwodeblebTan konkurenciis farglebSi. aseT saqmianobas
miekuTvneba socialuri uzrunvelyofis sqemebi da nebismieri
sxva sajaro momsaxureba, miwodebuli janmrTelobisa da

82 WTO, Draft Clossary of Terms, 8 July 1988, MTN. GNS/W/43,
www.wto.org/gatt_docs/.../92050117.pdf, nanaxia: 23.30.2014.
83 ibid.
84 ibid.
85 General Agreement on Trade in Services, Part I, Art. 1 (3:b), 15.04.1994
http://www.wto.org/english/docs_e/legal_e/26-gats_01_e.htm ,nanaxia: 15.04.2013.
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ganaTlebis sferoSi arasabazro pirobebiT.86 (fizikuri piris
mier miwodebuli momsaxurebis magaliTia, Tundac, aSS-is
modelis mier italiaSi ganTavsebul podiumze gavla, an
turistuli kompaniis mier sazRvargareT gagzavnili gidi,
romelic turistebs adgilze gauwevs gidobas.87).

sainteresoa, Tu rogor ganmartavs Tavad Sromas bleqis
samarTlis leqsikoni da aqvs Tu ara mas garkveuli saerTo
momsaxurebasTan. bleqis leqsikonis Sesabamisad, Sroma niSnavs
muSaobas, momsaxurebas, xandaxan es termini gamoiyeneba
dovlaTis dasagrovebeli momsaxurebis aRmniSvnelad, an, Tundac,
fizikuri Tu inteleqtualuri garjis gamomxatvelad. Sroma
moicavs personalur momsaxurebas da is ar Semoifargleba
mxolod fizikuri SromiT. bleqis leqsikonic xazs usvams imas,
rom SromaSi ar Sedis sajaro moxeleebis mier Sesrulebuli
saqmianoba.88 bleqisave leqsikonis mixedviT, momsaxureba da
dasaqmeba, zogadad, gulisxmobs, rom damqiravebeli an piri,
romlisTvisac sruldeba momsaxureba, arCevs da anazRaurebs
dasaqmebulis an momsaxurebis mimwodeblis Sromas.89 sainteresoa
aseve, Tu rogori damokidebuleba aqvs dasaqmebis ganmartebasTan
Sromis saerTaSoriso organizacias. misi midgomis Tanaxmad,
dasaqmebulad iTvleba yvela is piri, romelic Sesabamisi asakis
miRwevisas da Sesabamisi mokle vadis arsebobisas, iqneba es erTi
kvira Tu erTi dRe, xvdeboda erT-erT Semdeg kategoriaSi:
anazRaurebadi dasaqmeba, TviTdasaqmeba.90

rogorc Sesabamisi wyaroebis analizidan irkveva, praqtikaSi
ar arsebobs arsebiTi gansxvaveba SromiT migraciasa da
momsaxurebis gawevis miznebiT migraciasTan dakavSirebiT. Tumca
GATS-i ganasxvavebs maT erTmaneTisgan da xazs usvams, rom is
TavisTavSi ar moiazrebs SromiT migracias an migrantis mxridan
wevr saxelmwifoSi samsaxuris Ziebas,91 es praqtikaSi
dabrkolebis Semqmneli ver iqneba, im ubralo mizezis gamo, rom
Tavad GATS-is farglebSi ar arsebobs arc momsaxurebisa da arc

86 The General Agreement on Trade in Services (GATS): objectives, coverage and disciplines,
http://www.wto.org/english/tratop_e/serv_e/gatsqa_e.htm, nanaxia: 23.03.2014. aRsaniSnavia,
rom gamonaklisi exeba aseve momsaxurebis kidev erT sferos - es aris sahaero
transportirebasTan dakavSirebuli momsaxureba, romelic, winamdebare
naSormis miznebidan gamomdinare, detalurad ar aris ganxiluli.
87aRniSnulTan dakavSirebiT damatebiTi informaciisaTvis ix.: supra note 78, gv.
602.
88 Black, H.C., M.A. “Black’s Law Dictionary” (1968).
89 Ibid.
90 International Labour Organization (ILO) Resolutions Concerning Economically Active Population,
Employment, Unemployment and Underemployment Adopted by the 13th International Conference of
Labour Statisticians, October 1982, para. 9, https://stats.oecd.org/glossary/detail.asp?ID=778, nanaxia:
12.02.2014.
91 GATS, Annex on Movement of Natural Persons Supplying Services Under the Agreement,
http://www.wto.org/english/docs_e/legal_e/26-gats_01_e.htm, nanaxia: 11.03.2014.
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Sromis definicia. rogorc vaWrobis msoflio organizaciis
precedentuli samarTali aCvenebs, vmo-is farglebSi dadebul
xelSekrulebasa Tu normaSi ganmartebis ararsebobis
SemTxvevaSi davebis ganmxilveli organo mimarTavs sxvadasxva
Tematur leqsikons. migraciasTan dakavSirebiT ki ufro
avtoritetuli leqsikoni, vidre aris migraciis saerTaSoriso
organizaciis farglebSi SemuSavebuli leqsikoni da Sromis
saerTaSoriso organizaciis mier gakeTebuli ganmarteba, ar
SeiZleba arsebobdes. Sesabamisad, sadavo sakiTxis warmoSobisas
mxares yovelTvis SeuZlia argumentis dasaxeleba da imave
leqsikonebze dayrdnobiT mtkiceba, rom, Tundac, Tu erTi
saxelmwifos Sida kanonmdeblobiT momsaxurebis garkveuli
sfero Sedis SromiTsamarTlebrivi urTierTobis sferoSi, amis
paralelurad arsebobs saerTaSoriso standartebi da
profiluri saerTaSoriso organizaciebis farglebSi
SemuSavebuli midgomebi, romelTac nebismier viTarebaSi ZaluZT
sakuTari saTqmelis dafiqsireba.

garda amisa, erTi ram aris gasaTvaliswinebeli: aravisTvis
ar aris siaxle, rom saerTaSoriso samarTali viTardeba
saxelmwifoTaSorisi urTierTobebis ganviTarebis kvaldakval,
raSic Tavisi wvlili Seaqvs saerTaSoriso xelSekrulebaTa
ganmartebis process. marTalia, GATS-i calsaxad miuTiTebs, rom
is ar awesrigebs arc SromasTan da arc dasaqmebasTan
dakavSirebul sakiTxebs, erTi ram cxadia: aRniSnuli terminebisa
da momsaxurebis ganmartebis msgavsebidan gamomdinare, droTa
ganmavlobaSi, rodesac Sesabamisi savaWro-momsaxurebiTi
urTierTobebi gaaqtiurdeba, saxelmwifoebs Soris momsaxurebis
cnebac, garkveulwilad, axal mniSvnelobas SeiZens, msgavsi
praqtika marTlac arsebobs, rac araerTxel iqna dafiqsirebuli
marTlmsajulebis saerTaSoriso sasamarTlos mier Tavis
gadawyvetilebebSi: rodesac cnebis mniSvneloba is aRar aris
rac mas hqonda xelSekrulebis dadebis momentisaTvis,
mxedvelobaSi unda iqnes miRebuli is mniSvneloba, romelic man
SeiZina xelSekrulebis ganmartebis droisaTvis.92 sxva sityvebiT
rom vTqvaT, terminebs, gansakuTrebiT im SemTxvevaSi, rodesac
saqme gvaqvs gangrZobadi vadiT dadebul saerTaSoriso
xelSekrulebebTan, droTa ganmavlobaSi mniSvneloba ecvlebaT
mocemul droSi arsebuli aqtualobisa da mdgomareobis
gaTvaliswinebiT.93

92 Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment, I.C.J. Reports 2009, pp. 242, para.
64.
93 ibid. p. 243, para. 66; ix. aseve: Aegean Sea Continental Shelf (Greece v. Turkey), Judgment, I.C.J.
Reports 1978, p. 32, para. 77.
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II.5 GATS-i da socialuri muxli

migraciis marTvaSi vaWrobis msoflio organizaciis rolis
ukeT gasagebad aseve didi mniSvneloba eniWeba socialuri
sakiTxebisadmi vmo-is wevr saxelmwifoTa damokidebulebis
analizs. swored am miznebisaTvis winamdebare naSromi
mimoixilavs saerTaSoriso savaWro molaparakebaTa sxvadasxva
raunds da vmo-is ministerialis konferenciebze dafiqsirebul
gadawyvetilebebs socialuri sakiTxebis, kerZod ki SromiTi
uflebebis, msoflio savaWro sistemiT mowesrigebul sferoebSi
asaxva-arasaxvis mimarTulebiT, iseve rogorc Sromis
saerTaSoriso organizaciisa da vaWrobis msoflio
organizaciis iurisdiqciaTa Tanxvedrisa da SromiTi uflebebis
dacvis kuTxiT globalur doneze arsebul standartebs.

debatebi im mimarTulebiT, rom socialuri muxli asaxuliyo
vmo-is qvakuTxed mravalmxriv saerTaSoriso SeTanxmebebSi,
mimdinareobda wlebis ganmavlobaSi. am mimarTulebiT
gansakuTrebiT mniSvnelovania saerTaSoriso savaWro
molaparakebaTa urugvais raundi, iseve rogorc singapurisa da
sietlis ministerialTa konferenciebi. sakiTxis mniSvneloba
gamomdinareobs im realobidan, rac dReisaTvis arsebobs
SromiTi uflebebisa da SromiT urTierTobebSi gamosayenebeli
standartebis garSemo. aqve mniSvnelovania, ganxilul iqnes, Tu
ramdenad iyo da aris vaWrobis msoflio organizacia
dainteresebuli imiT, rom SromiTi urTierTobebi aisaxos mis
yoveldRiur samuSao dRis wesrigSi, an moxdes maTi ganxilva
ufro maRali donis molaparakebebis formatSi, iseTSi,
rogoricaa, magaliTad, ministerialis konferencia. sayovelTaod
aRiarebuli faqtia is, rom vmo awesrigebs vaWrobisa da
vaWrobasTan dakavSirebul saxelmwifoTaSorisi urTierTobebis
aspeqtebs, Sesabamisad, vaWrobis msoflio organizacia sakuTar
iurisdiqcias avrcelebs mxolod da mxolod vaWrobaze.
miuxedavad imisa, rom organizacias aqvs davebis ganxilvis
sistemis savaldebulo iurisdiqcia da sakmarisi berketebi, raTa
dadgenili `TamaSis wesebi~ jerovnad aRsruldes, sakiTxavia,
ramdenad surs mas, SromiTi uflebebis damatebiT Seitanos
`Tavis tkivili~ isedac gadatvirTul, mgrZnobiare da delikatur
savaWro molaparakebebis procesSi. Sesabamisi praqtikis analizi
gvaCvenebs, rom socialuri muxli ar iqna gaTvaliswinebuli arc
vmo-is sadamfuZneblo xelSekrulebaSi da arc singapuris
ministerialis konferenciis SedegebSi 1996 wels. rogorc
aRiniSna, SromisdacviTi standartebi ar unda iqnes gamoyenebuli
proteqcionistuli miznebiT; SromasTan dakavSirebuli yvela
aspeqtis ganxilva Sromis saerTaSoriso organizaciis
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kompetenciaa da ar unda iqnes win wamoweuli vaWrobis msoflio
organizaciis farglebSi. Sesabamisad, am sakiTxze debatebi
mTlianad iqna gadatanili Sromis saerTaSoriso organizaciis
kompetenciis farglebSi.94

SromiTi uflebebis Sesaxeb debatebi vaWrobis msoflio
organizaciis farglebSi kvlav gagrZelda sietlis
ministerialis konferenciis mimdinareobisas, 1999 wels.
diskusiebi damTavrda imiT, rom aSS-ma wamoayena iniciativa vmo-
is farglebSi vaWrobisa da Sromis Sesaxeb samuSao jgufis
Seqmnis Taobaze, rasac evrokavSiris mxridan mohyva SemoTavazeba,
CamoeyalibebinaT Sromis saerTaSoriso organizaciisa da
vaWrobis msoflio organizaciis erToblivi forumi, Tumca
kanadas miaCnda, rom upriani iqneboda, Seqmniliyo vmo-is samuSao
jgufi, romelic imuSavebda vaWrobis, ganviTarebis, socialuri
sakiTxebisa da garemosdacviTi politikis Sesaxeb
globalizaciis konteqstSi. es winadadebebi uaryofil iqna vmo-
is ramdenime wevri saxelmwifos mier, Sesabamisad, ministerialis
konferenciaze erToblivi deklaracia samuSao jgufebis
Camosayalibeblad ar miRebula da aRniSnuli sakiTxi dRemde
gadauwyveteli rCeba.95

erTi SexedviT, gasakviri ar aris, rom vmo-is wevrma
saxelmwifoebma gadawyvites socialuri sakiTxebis delegireba
Sromis saerTaSoriso organizaciisaTvis, romelic am sferoSi
gvevlineba specialuri kompetenciis mqone organizaciad, magram
problemis TavidaTavi isaa, Tu ramdenad aris SesaZlebeli
socialuri uflebebis dacvis diadi ideis praqtikaSi
ganxorcieleba. pirvel rigSi, ibadeba kiTxva, Tu ramdenad aris
Sromis saerTaSoriso organizacia unariani, aiZulos
saxelmwifoebi, aRasrulon SromiTi standartebi. is faqti, rom
saxelmwifoebi ar arian valdebulni, moaxdinon Sromis
saerTaSoriso organizaciis konvenciebis ratifikacia da,
Sesabamisad, pativi scen Sromis standartebs (gamonaklisi am
SemTxvevaSi ukavSirdeba gaerTianebis Tavisuflebas), iseve
rogorc Sromis saerTaSoriso organizaciis sazedamxedvelo
organos daskvnebi ar aris saxelmwifoTaTvis savaldebulod
gasaTvaliswinebeli, kidev ufro metad usvams xazs SromiTi
uflebebis ekonomikuri sakiTxebis maregulirebel dokumentebSi
asaxvis mniSvnelobas, Tumca, rogorc es vmo-is magaliTzec

94 Bronstein Arturo, International and Comparative Labour Law, (ILO 2009), p. 95. ixileT aseve: WTO
Singapore Ministerial Declaration 1996: WT/MIN(96)/DEC18 December 1996.
95 OECD - International Trade and Core Labour Standards, PolicyBrief, October 2000, available:
http://www.oecd.org/tad/1917944.pdf, bolos nanaxia: 20 February 2015.
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kargad gamoCnda, jerjerobiT am mimarTulebiT pozitiuri Zvrebi
ar SeiniSneba.96

specialur literaturaSi gamoTqmuli mosazrebis
Sesabamisad, ufro Tavisufali vaWrobiT warmoebuli
ekonomikuri zrda saukeTeso gzaa SromiTi pirobebis
gasaumjobeseblad, gansakuTrebiT Rarib qveynebSi.97 qveynebi,
sadac ZiriTadi SromiTi standartebi ar aris daculi, iReben
ufro nakleb globalur investiciebs.98 vaWrobasa da Sromas
Soris arsebuli aSkara kavSiri kidev ufro aZlierebs
mosazrebas imis Sesaxeb, rom moxdes ufro efeqturi meqanizmebis
amoqmedeba da vaWrobis msoflio organizaciis farglebSi
arsebuli yvela saSualebis gamoyeneba, raTa uzrunvelyofil
iqnes SromiTi uflebebis dacva, ris garSemoc diskusiebi
aSkarad samomavlodac gagrZeldeba, im imediT, rom msoflio
savaWro sistema ufro metad gaxdeba adamianis uflebaTa dacvaze
orientirebuli. kiTxva ki kiTxvad rCeba – Tu momsaxureba da
Sroma urTierTdakavSirebul cnebaTa erTobliobaa, maSin amdeni
diskusia socialuri uflebebis vmo-is qolgis qveS
gasaerTianeblad ra saWiroa, es xom uciloblad gulisxmobs,
imas, rom vmo-is ukve aqvs valdebuleba, sakuTar iurisdiqcias
dauqvemdebaros socialuri uflebebi? am kiTxvaze mxolod erTi
pasuxi arsebobs: arsebuli realoba TiTqos gangeb aris
SeumCnevlad datovebuli, risi mizezic gamomdinareobs iqidan,
rom vmo-is wevr saxelmwifoebs eSiniaT raRacis, an imitom, rom
maT surT am organizaciis SenarCuneba mxolod Semosavlebisa da
gasavlebis, yidvisa da gayidvis saWirboroto sakiTxebis
gansaxilvelad da aranairi survili ar aqvT, adamianis
uflebaTa ganxilviT daimaton yoveldRiuri Tavis tkivili.
sagulisxmoa, rom vmo Tavad saxelmwifoebma Seqmnes, raTa
saerTaSoriso samarTlis vaWrobaze orientirebuli dargi
eqciaT efeqtur, stabilur da ganWvretad dargad, ramac, wesiT,
unda moawesrigos saerTaSoriso Tanamegobrobis winaSe
arsebuli umTavresi gamowvevebi. gamoTqmuli mosazrebis
Sesabamisad, vaWrobis msoflio organizacia unda iyenebdes
savaWro sanqciebs, raTa daicvas umTavresi SromiTi standartebi
msoflios masStabiT.99 yovelTvis advilia imis Tqma, Tu ra unda

96 Daoudi M.S. and Dajani M.S., “Economic Sanctions: Ideals and Experience”, (Routledge and Kegan Paul
1983), cit.: Servais Jean-Michel, International Labour Law, (Kluwer Law International 2011). p. 37.
97 Blanpain, Bisom-Rapp, Corbett, Josephs, Zimmer, The Global Workplace International and Comparative
Employment Law: Cases and Materials, (Cambridge University Press 2012), p. 61.
98 OECD - International Trade and Core Labour Standards, PolicyBrief, October 2000, available:
http://www.oecd.org/tad/1917944.pdf, Last visited: 20 February 2015, ixileT aseve: supra note 97, p.
59.
99 Statement by President Bill Clinton during the Seattle Ministerial Conference 1999, cit.: supra note
97, p. 60.



51

gakeTdes, magram aRsrulebis procesi arcTu ise martivad
mimdinareobs xolme - bevria damokidebuli ZalTa Soris
balanssa da realur SesaZleblobebze, raTa ufro Zlierebma
moiTxovon Sesabamisi samarTlebrivi standartebis
implementacia.100 vaWrobis msoflio organizaciaSi, sadac
saxelmwifoTa Tanasworuflebianoba garantirebulia
sadamfuZneblo dokumentebiT ganmtkicebuli da kargad
Camoyalibebuli sistemis funqcionirebiT, kidev ufro rTulia
socialur sakiTxebze konsensusis miRweva da wevr saxelmwifoTa
erTxmad darwmuneba imaSi, rom vaWrobaSi meti Tavisuflebis
SetaniTa da TiToeul maTganSi Sromis standartebis amaRlebiT
ufro metad moxdeba mdgradi ekonomikuri ganviTarebis procesis
xelSewyoba, Tumca Tavad is faqti, rom saxelmwifoebi jer kidev
cdiloben socialuri standartebis Sesaxeb diskusiebis
warmoebas, SesaZlebelia, Sefasdes dadebiT movlenad im
mimarTulebiT, rom adre Tu gvian saxelmwifoTa saerTaSoriso
Tanamegobroba miaRwevs konsensuss da Camoayalibebs erTian
midgomas vaWrobasTan dakavSirebuli adamianis uflebebis dacvis
mimarTulebiT.

II.6 saxelmwifoTa mier dadgenili standartebi -
cirkularuli migracia

rogorc samarTlianad aRiniSna saerTaSoriso eqspertebis
mier, imisaTvis, raTa cirkularuli migracia iqces ganviTarebis
erT-erT ganmsazRvrel faqtorad, cirkularuloba unda iqnes
jerovnad marTuli da sworad warmarTuli. rac yvelaze
mniSvnelovania, daniSnulebisa da warmoSobis saxelmwifoebma
unda Seqmnan iseTi Sejerebuli sistema, romelic sasargeblo
iqneba rogorc daniSnulebis, aseve warmoSobis
saxelmwifoebisaTvis da Tavad migrantebisaTvis.101

cirkularuli migracia adamianTa mobilobis erT-erTi
mniSvnelovani tipia. Tanamedrove samyaroSi misi mniSvnelobis
zrda, ZiriTadad, ori umTavresi mizeziT aris ganpirobebuli: 1)
gadaadgilebis Tanamedrove meqanizmebi iZleva `or saxls Soris~
cirkulirebis SesaZleblobas, da 2) komunikaciis Tanamedrove
saSualebebiT SesaZlebelia orive saxlTan bmis SenarCuneba. mas,
garkveulwilad, ewodeba `pozitiuri cirkulireba~, SemTxveva,

100 Servais Jean-Michel, International Labour Law, (Kluwer Law International 2011) p. 36.
101 Graeme, H. ‘What we know about Circular Migration and Enhanced Mobility’, Policy Brief,
Migration Policy Institute, No. 7, (2013).
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rodesac pirovnebebi iReben gadawyvetilebas, arsebiTad
sasargeblo saqme gaakeTon erTze meti qveynisaTvis.102

cirkularul migraciaze saubrisas arsebiTi mniSvneloba
eniWeba aseve Tavad terminis ganmartebas, Tumca unda aRiniSnos,
rom cirkularuli migraciis ganmartebisas ar arsebobs erTiani
midgoma. cirkularuli migracia gansxvavebulad ganimarteba
rogorc saerTaSoriso organizaciebis mier, aseve Tavad
saxelmwifoebis mier. sainteresoa, rom evropuli migraciis
kavSiris mier SemuSavebuli leqsikonis Sesabamisad, droebiTi
migracia ganimarteba rogorc: `migracia specifikuri motiviT
da/an mizniT, im ganzraxviT, rom Semdeg moxdeba warmoSobis
qveyanaSi dabruneba an sxva mimarTulebiT gamgzavreba.~103 rac
Seexeba uSualod cirkularul migracias, zemoxsenebuli
leqsikoni mas ganmartavs rogorc: `erTi da imave piris
migracias or an met saxelmwifoSi.~104

evrokavSirSi cirkularul migraciasTan dakavSirebiT
gamoiyofa ori tipi migrantebisa, kerZod: mesame saxelmwifos
moqalaqeebi, romlebic dasaxldnen evrokavSirSi da aqvT
SesaZlebloba, saqmianoba awarmoon warmoSobis qveyanaSi ise, rom
darCnen evrokavSiris wevri saxelmwifos rezidentebad.
magaliTad, am kategoriis pirebSi moiazrebian biznesmenebi,
romelTac surT sakuTari warmoSobis qveyanaSi biznesis
wamowyeba an eqimebi, profesorebi da sxva profesionalebi,
romelTac survili aqvT, daexmaron warmoSobis qveyanas imiT,
rom sakuTari profesiuli saqmianobis nawili awarmoon
warmoSobis qveyanaSi.105

kidev ufro sainteresoa mesame saxelmwifos rezidenti
pirebis cirkularuli migracia evrokavSirSi: mesame
saxelmwifos rezidentebs cirkularuli migracia aZlevs imis
SesaZleblobas, rom droebiT gaemgzavron evrokavSirSi
samuSaod, saswavleblad, profesiuli daxelovnebisTvis im
pirobiT, rom maTTvis evrokavSirSi yofnis uflebis periodis
amowurvis Semdeg isini dabrundebian warmoSobis qveyanaSi da iq
gaagrZeleben Tavis Cveul moRvaweobas. cirkularuli migracia,
garkveulwilad, privilegirebul mdgomareobaSi ayenebs

102 Dovelyn, R. A. Newland, K. ‘Circular Migration and Development Trends, Policy, Routes and
Ways Forward’ (Washington DC. Migraiton Policy Institute, 2007).
103 EMN Glossary, http://www.emn.europa.eu, nanaxia: 15.04.2014.
104 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions on circular migration and mobility
partnerships between the European Union and third countries (COM (2007) 248), available from:<
http://eurlex.
europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52007DC0248:EN:NOT>, cit.: European
Migration Network, “Temporary and Circular Migration: empirical evidence, current policy practice
and future options in EU Member States”, September 2011, p. 14.
105 European Migration Network, “Temporary and Circular Migration: empirical evidence, current
policy practice and future options in EU Member States”, September 2011, p. 14.
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migrantebs, rac Tavis TavSi moicavs aseve, magaliTad, qveyanaSi
xelaxali SeSvebis procedurebis gamartivebas. es kategoria
moicavs migrantTa farTo speqtrs, maT Soris:

mesame saxelmwifos moqalaqeebs, romelTac aqvT survili,
droebiT imuSaon (sezonuri samuSaoebi) evrokavSirSi, an
iswavlon evrokavSirSi, warmoSobis qveyanaSi dabrunebamde, an
iseTi moqalaqeebi, romelTac evrokavSirSi swavlis Semdeg surT
adgilze dasaqmeba im profesiuli gamocdilebis dagrovebis
mizniT, romlis dagrovebac gauWirdebaT warmoSobis qveynebSi;
aseve mesame saxelmwifos mkvlevrebs evrokavSirSi kvleviTi
proeqtis Sesasruleblad, moqalaqeebs, romelTac surT
kulturis, ganaTlebisa da axalgazrdul sakiTxebSi
TanamSromloba, iseve rogorc moxaliseobriv saqmianobaSi
CarTva anazRaurebis gareSe.106

aRniSnul ganmartebaTa Sesabamisad, dgindeba, rom droebiTi
migracia ufro metad miesadageba erTjerad gadaadgilebas da
evrokavSirSi gansazRvruli vadiT yofnas, maSin, rodesac
cirkularuli migracia gulisxmobs ganmeorebiT moqmedebas da
sazRvris mravaljeradad kveTas. imis mixedviT, wevr
saxelmwifos Tu rogori ganmarteba aqvs damkvidrebuli,
droebiTi da cirkularuli migracia SesaZloa moicavdes
rogorc drois minimum, aseve maqsimum xangrZlivobas.107

sainteresoa, rom saxelmwifoebs gansxvavebuli midgoma aqvT
rogorc cirkularuli migraciis, aseve droebiTi migraciis
vadebsa da pirobebTan dakavSirebiT. ase magaliTad:

fineTSi droebiT yofnad moiazreba drois periodi –
ramdenime Tvidan 2 wlamde;

safrangeTSi – droebiTi migranti aris piri, romelic
miemgzavreba Tavisi Cveuli rezidentobis qveynidan damoukidebel
saxelmwifoSi, sul mcire, sami TviT, magram erT welze (12
Tveze) naklebi droiT, mxolod im pirobiT, rom sazRvris kveTa
ar aris dakavSirebuli rekreaciul, dasvenebis, megobrebisa da
naTesavebis monaxulebis, saqmian, samedicino miznebsa Tu
religiur piligrimobasTan;

latviaSi droebiTi migracia ganimarteba saimigracio kanonis
Sesabamisad, rogorc droebiTi rezidentobis dokumenti da
aZlevs ucxoels uflebas, garkveuli droiT icxovros latviaSi.
piri iTvleba droebiT migrantad iqamde, sanam is ar miiRebs
mudmivi rezidentobis uflebas;

106 Ibid., gv. 15.
107 Ibid., sxvadasxva saxelmwifoSi cirkularuli da droebiTi migraciis
maregulirebel normebTan dakavSirebiT ix. aseve: Manolo, A. (2006) ‘Policies and Best
Practices for Management of Temporary Migration’, Paper presented at the International Symposium
on International Migration and Development, UN Population Division, Turin, 28-30 June.
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litvaSi, magaliTad, droebiTi migracia wesrigdeba
ucxoelTa aqtiT, romlis Sesabamisad, arsebobs ori saxis
droebiTi migracia: sazRvris kveTa mokle vadiT da sazRvris
kveTa droebiTi rezidentobis mopovebis mizniT, maqsimum 5 wlis
vadiT.

luqsemburgSi droebiTi migraciis samarTlebrivi aspeqtebi
wesrigdeba 2008 wlis 29 agvistos kanoniT imigraciisa da pirTa
Tavisufali gadaadgilebis Sesaxeb. am aqtis mixedviT, droebiTia
yvela migranti (ucxo qveyanaSi dabadebuli mesame saxelmwifos
moqalaqe), romelic ar aris uflebamosili grZelvadiani
rezidentis statusis (statut de resident de longue durée) mopovebisaTvis,
anu, sxva sityvebiT rom vTqvaT, esaa ucxo qveyanaSi dabadebuli,
ucxo qveynis moqalaqe, visi samarTlebrivi statusic aris
droebiTi, miuxedavad drois im monakveTisa, rac man dayo
qveyanaSi;

niderlandSi ucxoelTa aqti ganasxvavebs droebiT
binadrobasa da samudamo cxovrebis uflebas erTmaneTisagan.
droebiTi binadrobis nebarTva gaicema erTi wlis vadiT da
SesaZlebelia gagrZeldes yovelwliurad, xuTi wlis
ganmavlobaSi. am vadis amowurvis Semdeg avtomaturad
warmoiSoba qveynis datovebis valdebuleba;108

portugaliaSi droebiTi migracia iyofa or kategoriad: 1)
droebiTi kontraqtze damyarebuli SromiTi migracia da 2)
droebiTi migracia saswavlo miznebisaTvis. imigraciis Sesaxeb
kanonis Sesabamisad, droebiTi migracia ganisazRvreba 6 Tvis
vadiT, romlis amowurvis Semdeg migranti unda dabrundes
warmoSobis qveyanaSi;109

slovakeTic, portugaliis msgavsad, droebiT migraciad
miiCnevs 6 Tves.

rogorc vnaxeT, droebiT migraciasTan dakavSirebiT
saxelmwifoebis midgomebs Soris arsebobs mniSvnelovani
gansxvavebebi, Tumca, miuxedavad gansxvaveba-msgavsebebis
arsebobisa, vmo-is farglebSi arsebobs zogadi standarti,

108 Abella, Manolo (2006) ‘Policies and Best Practices for Management of Temporary Migration’,
Paper presented at the International Symposium on International Migration and
Development, UN Population Division, Turin, 28-30 June 2006, ixileT aseve: WTO: 2015 NEWS
ITEMS, 5 February 2015, SERVICES Members move to enact Bali decision on LDC services waiver. For
the regulation of migration within GATS see also: Sands, O. (2004) ‘Temporary Movement of Labor
Fuels GATS Debate’, http://www.migrationpolicy.org/article/temporary-movement-labor-fuels-gats-
debate, (Last visited: 24.02.2015); General Agreement on Trade in Services, Arts. I and XIII; supra note
78, p. 228-229; Mattoo, A.  Carzaniga, A. Moving People to Deliver Services, (Oxford Univresity Press
2003)  p.21.; supra note 97, p. 604; Guzman, A. T., Pauwelyn, J. H. B. (2009), International Trade Law,
p. 567.
109 Portugal: Act No. 23/2007 of 2007, Legal framework of entry, permanence, exit and removal of
foreigners into and out of national territory [Portugal], 4 July 2007, xelmisawvdomia:
http://www.refworld.org/docid/48e4910b2.html , bolos nanaxia 2015 wlis 3 ianvars.
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romelic iZleva wevr saxelmwifoTa farglebSi droebiTi
migraciis SesaZleblobas da, Sesabamisad, xels uwyobs rogorc
saxelmwifoTa mxridan sakuTari `SedarebiTi upiratesobebis~
gamoyenebas, aseve ekonomikuri progresis waxalisebas.

II.7 saqarTvelos kanonmdeblobis mimoxilva GATS-is
implementaciis miznebisaTvis

vaWrobis msoflio organizaciis farglebSi saqarTvelos
mier aRebuli valdebulebebis ganxilvis miznebisaTvis arsebiTi
mniSvneloba eniWeba rogorc momsaxurebiT vaWrobis
dasaSvebobasTan mimarTebiT qveynis mier vmo-is samdivnosadmi
deklarirebuli grafikebis analizs, aseve erovnuli
kanonmdeblobis Seswavlas ucxoelTa saqarTvelos teritoriaze
daSvebis vadebisa da pirobebis gamokvlevis mimarTulebiT. es
aseve mniSvnelovania, raTa Sefasdes, Tu ramdenad emorCileba
Cveni qveyana vaWrobis msoflio organizaciis mier dadgenil
procedurebs da ramdenad awvdis Sesabamis kanonmdeblobaSi
cvlilebis Sesaxeb informacias vmo-is Sesabamis samsaxurebs,
raTa ganaxlebuli informacia organizaciis wevr saxelmwifoebs
droulad da gamWvirvaleobis principis sruli dacviT
miewodos.

II.8 saqarTvelos mier momsaxurebiT vaWrobis
mimarTulebiT vmo-Si nakisri valdebulebebis mimoxilva

saqarTvelom vaWrobis msoflio organizaciaSi
gawevrianebisas, momsaxurebiT vaWrobidan gamomdinare, qveynis
teritoriaze momsaxurebis gamwevTa daSvebasTan dakavSirebiT
waradgina Sesabamisi grafikebi, romlebic adgenen momsaxurebis
im sferoebs, romelTa farglebSic dasaSvebia saqarTveloSi
warmomadgenlobis armqone pirTa droebiTi imigracia da qveynis
teritoriaze gaCereba momsaxurebis gawevis miznebisaTvis.

am grafikebis Sesabamisad, vaWrobis msoflio organizaciis
wevr saxelmwifoTa mier Sesasrulebeli momsaxurebiTi
valdebulebebi iyofa or ZiriTad kategoriad: horizontaluri
uflebebisa da valdebulebebis farglebi da momsaxurebis
specialuri seqtorebis mixedviT arsebuli vaWrobis msoflio
organizaciis wevr saxelmwifoTa uflebebisa da valdebulebebis
farglebi. naSromis miznebisaTvis yuradReba gamaxvilebulia
vaWrobis msoflio organizaciis wevr saxelmwifoTa
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horizontaluri uflebebisa da valdebulebebis farglebze,
radganac swored momsaxurebiT vaWrobis es kategoria gamoxatavs
saqarTvelos teritoriaze wevr saxelmwifoTa fizikuri pirebisa
da momsaxurebiT vaWrobidan gamomdinare komerciuli
warmomadgenlobis daarsebasTan dakavSirebul vadebsa da
pirobebs.

saqarTvelos mier vaWrobis msoflio organizaciaSi
wardgenili uflebebisa da valdebulebis farglebi fizikur
pirTa qveynis teritoriaze daSvebis mimarTulebiT adgens Semdeg
pirobebs: qveynis teritoriaze yofna SeuzRudavia, garda iseTi
SemTxvevebisa, rodesac sakiTxi exeba momsaxurebiT vaWrobaSi
CarTul im pirebs, romlebic ar arian saqarTveloSi
dafuZnebuli kompaniebis warmomadgenlebi, ar iReben Semosavals
saqarTveloSi arsebuli wyaroebidan, aseve im pirebs, romlebic
monawileoben savaWro molaparakebebSi momsaxurebis gamwevis
warmomadgenlobis miznebisaTvis, kerZod, rodesac aseTi
momsaxureba ar aris mimarTuli farTo sazogadoebisaTvis da
rodesac savaWro molaparakebebSi CarTuli piri Tavad ar aris
momsaxurebis mimwodebeli. aRniSnul kategoriaSi moqceuli
momsaxurebis mimwodeblebisaTvis saqarTvelos teritoriaze
yofna daiSveba mxolod 90 dRiT. am vadis gagrZeleba
SesaZlebelia weliwadSi mxolod erTxel da isic im SemTxvevaSi,
Tu Tavdapirveli 90-dRiani vadis amowurvidan gasulia ori Tve.110

sainteresoa, rom vaWrobis msoflio organizaciaSi saqarTvelos
mier wardgenili valdebulebaTa igive cxrili zustad
CamoTvlis im pirTa kategoriebs, romelTa Semosvlac
saqarTvelos teritoriaze dasaSvebia komerciuli miznebiT
dafuZnebisaTvis, esenia: im ucxour korporaciebSi dasaqmebuli
pirebi, romelTac ar aqvT warmomadgenloba saqarTveloSi.
aRniSnul pirebs im ucxour korporaciaSi muSaobis erTwliani
gamocdileba unda hqondeT, romlis warmomadgenlobis gaxsnis
miznebisTvisac mimarTaven saqarTvelos mTavrobas qveynis
teritoriaze daSvebis nebarTvis asaRebad. aseTi pirebis daSveba
saqarTveloSi SesaZlebelia mxolod erTi wlis vadiT im
pirobiT, rom isini monawileobas ar miiReben sazogadoebis
farTo masebze gaTvlil savaWro urTierTobebSi da uSualod
TviTon ar uzrunvelyofen momsaxurebis miwodebas. amave
cxrilebis mixedviT, saqarTvelos teritoriaze maqsimum erTi
wlis vadiT daiSvebian aseve is pirebi, romlebic muSaoben
saqarTveloSi warmomadgenlobis armqone ucxour korporaciebSi,
sul mcire, erTis wlis ganmavlobaSi da miiReben

110 World Trade Organization, WT/ACC/GEO/31/Add.2; 30 August 1999, Report of the working party on
the accession of Georgia to the World Trade Organization; Schedule of Specific Commitments on Services –
Georgia.
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serviskontraqts saqarTveloSi mudmivad dafuZnebuli
kompaniisagan.

rac Seexeba uSualod individualur pirebs, romelTac surT
saqarTvelos saxelmwifo sazRvris kveTa droebiT momsaxurebis
gawevis miznebisaTvis, maTTvis cxrilebi iTvaliswinebs samTviani
yofnis vadas, xolo momsaxurebis gamwevTa raodenobad
miTiTebulia samuSaos moculobis mixedviT arsebuli saWiroeba.
saqarTveloSi daSvebis uflebiT sargebloben aseve is fizikuri
pirebi, romlebic ar arian dasaqmebulebi ucxoeTSi dafuZnebul
korporaciebSi da eZeben dasaqmebis SesaZleblobas saqarTvelos
Sromis bazarze. vaWrobis msoflio organizaciaSi saqarTvelos
mier wardgenili cxrilebi iTvaliswinebs aseve e.w.
TanamSromelTa gacvlis SesaZleblobas korporaciebs Soris,
kerZod, es exebaT saqarTveloSi warmomadgenlobis armqone
korporaciebis TanamSromlebs, romlebic momsaxurebis gawevas
ganaxorcieleben saqarTveloSi warmomadgenlobis dafuZnebis an
Svilobili kompaniis gaxsnis gziT. cxrilebSi miTiTebulia, Tu
vin moiazreba aseTi TanamSromlebis kategoriaSi, kerZod:

menejerebi – organizaciaSi dasaqmebuli pirebi, romlebic,
ZiriTadad, marTaven kompaniebs an mis departamentebsa da
qvedepartamentebs da aqvT uflebamosileba, samsaxurSi aiyvanon
da daiTxovon TanamSromlebi da dakavdnen kompaniis ganviTarebis
strategiis SemuSavebiT. am kategoriaSi ar moiazrebian pirveli
xazis makontroleblebi da aseve pirebi, romlebic uSualod
asruleben momsaxurebis miwodebisaTvis aucilebel pirvelad
samuSaoebs;

aRmasruleblebi – organizaciaSi dasaqmebuli pirebi,
romlebic pasuxismgebelni arian organizaciis politikisa da
miznebis Camoyalibebaze, aqvT gadawyvetilebis miRebis farTo
gamocdileba da ar arian uSualod CarTulni organizaciis mier
momsaxurebis gawevis procesSi;

specialistebi – organizaciaSi dasaqmebuli pirebi,
romlebsac aqvT Sesabamisi codna da wlebis ganmavlobaSi
dagrovili gamocdileba organizaciis mier miwodebuli
momsaxurebebisa da garkveuli periodis ganmavlobaSi
ganxorcielebuli marTvis politikis Sesaxeb.

aRniSnuli pirebis saqarTvelos teritoriaze daSveba
SesaZlebelia sami wlis vadiT, romlis gaxangrZlivebac xdeba
mxolod erTxel ori wlis vadiT ise, rom maTi qveynis
teritoriaze yofnis saerTo monacemma ar unda gadaaWarbos 5
weliwads.

saqarTvelos mier vaWrobis msoflio organizaciis
farglebSi fizikur pirTa droebiTi migraciis mimarTulebiT
aRebuli valdebulebebis analizi mniSvnelovania, raTa
Sedarebul iqnes organizaciaSi wardgenili valdebulebebis
farglebis damdgeni dokumentisa da qveyanaSi dRes moqmedi
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Sesabamisi kanonmdeblobis mier dadgenili reJimi imis
gamosavlenad, movaxdineT Tu ara vmo-is wevri
saxelmwifoebisaTvis drouli Setyobinebis gagzavna Sida doneze
ganxorcielebuli Sesabamisi sakanonmdeblo cvlilebebis Sesaxeb
da, SemTxveviT, xom ar varRvevT saerTaSoriso savaWro
samarTlis fundamentur principebs.

II.8.1 droebiTi migraciis mimarTulebiT arsebuli
saqarTvelos kanonmdeblobis mimoxilva

sanam uSualod gadavidodeT ucxoelTa da moqalaqeobis
armqone pirTa samarTlebrivi mdgomareobis momwesrigebeli
kanonis Sesabamisi muxlebis mimoxilvaze fizikur pirTa
saqarTvelos teritoriaze droebiTi yofnis samarTlebrivi
farglebis dasadgenad, unda aRvniSnoT, rom saqarTvelos
kanonma mas Semdeg, rac saqarTvelo gawevrianda vaWrobis
msoflio organizaciaSi, ramdenjerme ganicada cvlileba.
radganac winamdebare naSromis mizani ar aris, aRniSnul kanonSi
wlebis ganmavlobaSi Sesuli cvlilebebis analizi, aramed
kvlevis miznebisaTvis mxolod uaxles cvlilebebze
koncentrirebac sakmarisia, Tundac imis Sesamowmeblad, ramdenad
aris dReisaTvis ganaxlebuli vaWrobis msoflio organizaciis
monacemTa baza saqarTveloSi momsaxurebis gamwev fizikur pirTa
droebiTi yofnis mimarTulebiT, SevCerdebiT mxolod am bolo
xanebSi ganxorcielebul sakanonmdeblo cvlilebebze da mis
Sedarebaze cvlilebebis amoqmedebamde arsebul samarTlebriv
regulaciebTan.

sagulisxmoa, rom saqarTvelos kanonSi ucxoelTa da
moqalaqeobis armqone pirTa samarTlebrivi mdgomareobis Sesaxeb
Zirfesviani cvlilebebi ganxorcielda 2014 wels, romelTa
amoqmedebac amave wlis pirveli seqtembridan daiwyo.

sainteresoa, ras adgens saqarTvelos kanoni ucxoelTa da
moqalaqeobis armqone pirTa samarTlebrivi mdgomareobis Sesaxeb
fizikur pirTa saqarTvelos teritoriaze droebiTi yofnis
mimarTulebiT. rogorc Tavad kanonis pirveli muxlidan Cans (es
muxli ayalibebs kanonis amocanebs, miznebsa da regulirebis
sferos), misi mizania, xeli Seuwyos saqarTvelosa da ucxo
saxelmwifoebs Soris urTierTobebis ganviTarebas ekonomikis,
kulturis, ganaTlebisa da mecnierebis sferoebSi; ganamtkicos
saqarTvelos konstituciiT gaTvaliswinebuli sacxovrebeli
adgilis arCevisa da gadaadgilebis Tavisuflebis, saqmianobisa
da profesiis Tavisufali arCevis uflebebi; ganamtkicos
saqarTvelos kanonmdeblobis Sesabamisoba saerTaSoriso
samarTlis sayovelTaod aRiarebul normebsa da saqarTvelos
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saerTaSoriso xelSekrulebebTan ucxoelTa mimarT saqarTvelos
saxelmwifo politikis sferoSi.111

naSromis miznebisaTvis dasaxelebuli kanoni SeirCa swored
imitom, rom is ayalibebs da awesrigebs saqarTveloSi ucxoelTa
da moqalaqeobis armqone pirTa Semosvlis, yofnis, satranzito
gavlisa da saqarTvelodan gasvlis samarTlebriv safuZvlebsa
da meqanizmebs, aseve gansazRvravs moqalaqeobis armqone pirTa
uflebebsa da movaleobebs, saqarTveloSi myof ucxoelTa da
moqalaqeobis armqone pirTa qveynidan gaZevebis samarTlebriv
safuZvlebs, gaZevebis formebsa da procedurebs, gaZevebis
procesSi monawile saxelmwifo dawesebulebaTa kompetenciis
farglebsa da pasuxismgeblobas.112

amave kanonis me-3 muxlis k qvepunqtis Sesabamisad, ucxoelis
saqarTveloSi Semosvla SesaZlebelia saqarTvelos
kanonmdeblobis Sesabamisad, saerTaSoriso samarTlis
sayovelTaod aRiarebuli principebisa da saqarTvelos
saerTaSoriso xelSekrulebebis dacviT.113

sainteresoa is faqti, rom kanonis axali redaqcia adre
moqmedisagan gansxvavebiT ucxo qveynis moqalaqeTa saqarTvelos
teritoriaze yofnis erT-erT samoqmedo principad asaxelebs
nacvalgebis princips.114 kanonis adre moqmedi muxlebiT
gansazRvruli iyo im saxelmwifoTa CamonaTvali, romelTa
moqalaqeTaTvisac dasaSvebi iyo saqarTvelos teritoriaze
uvizod 360 dRis ganmavlobaSi yofnis SesaZlebloba. am
saxelmwifoTa rigebSi iyo: evrokavSiris wevri saxelmwifoebi;
didi britaneTisa da CrdiloeT irlandiis gaerTianebuli
samefos sazRvargareTis teritoriebi: bermudis kunZulebi,
kaimanis kunZulebi, britaneTis virjinis kunZulebi, folklendis
kunZulebi; terksis da kaikosis kunZulebi; gibraltaris, didi
britaneTisa da CrdiloeT irlandiis gaerTianebuli samefos
damokidebuli teritoriebi: jerzi, gernzi, kunZuli meni; daniis
samefos teritoriebi: fareris kunZulebi da grenlandia;
niderlandis samefos teritoriebi: arubis da niderlandis
antilis kunZulebi; safrangeTis respublikis teritoriebi:
safrangeTis polinezia da axali kaledonia; amerikis
SeerTebuli Statebi; kanada; iaponia; Sveicariis konfederacia;
lixtenStainis samTavro; norvegiis samefo; israelis
saxelmwifo; wminda saydari (vatikani); andoris samTavro; san-
marinos respublika; islandiis respublika; arabTa

111 saqarTvelos kanoni ucxoelTa da moqalaqoebis armqone pirTa samarTlebrivi
mdgomareobis Sesaxeb, 1-li muxli (2012 wlis 12 ivnisis mdgomareobiT).
112 ibid.
113 ibid., me-3k muxli. es muxli ayalibebs im ZiriTad principebs, romelsac efuZneba
Tavad kanoni.
114 ibid., me-3a muxli
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gaerTianebuli saamiroebi; quveiTis saxelmwifo; koreis
respublika; kataris saxelmwifo; bahreinis samefo; omanis
sasulTno; brunei-darusalamis saxelmwifo; singapuris
respublika; avstraliis Tanamegobroba; monakos samTavro; axali
zelandia; bahamis Tanamegobroba; barbadosi; antigua da barbuda;
trinidadis da tobagos respublika; seiSelis kunZulebis
respublika; botsvanis respublika; xorvatiis respublika; Ciles
respublika; sent-kitsis da nevisis federaciebi; argentinis
respublika; malaiziis federacia; meqsikis SeerTebuli Statebi;
urugvais aRmosavluri respublika; mavrikis respublika; panamis
respublika; kosta-rikis respublika; samxreT afrikis
respublika; braziliis federaciuli respublika; tailandis
samefo; belizi; saudis arabeTis samefo; albaneTis respublika;
serbeTis respublika; bosnia da hercegovina; montenegro; erayis
respublika.115

CamonaTvali marTlac STambeWdavia da xazs usvams or
ZiriTad garemoebas: erTi mxriv, sazRvrebis gaxsna ucxo qveynis
moqalaqeTa Semodinebisa da saqarTveloSi investiciebis
dabandebis mimarTulebiT sakmaod pozitiuri da Sors mimavali
gadawyvetilebaa, Tumca meore mxriv, sazRvrebis meti gaxsniloba
mimaniSnebelia imisa, rom qveynis usafrTxoebasa da migraciuli
procesebis marTvaze orientirebul saxelmwifo dawesebulebebs
meti Zalisxmevis Cadeba uwevT yovelive amaSi.

aRniSnulis sapirispirod, xsenebuli kanonis axali
redaqciis Sesabamisad, im saxelmwifoTa CamonaTvali, romelTa
moqalaqeebsac SeuZliaT qveyanaSi uvizod Semosvla,
ganisazRvreba saqarTvelos mTavrobis normatiuli aqtiT,
romelic amJamad SemuSavebis etapzea.116

kanonis axalma redaqciam Seamcira saqarTvelos teritoriaze
uvizod yofnis 360-dRiani vada da daadgina 180-dRian periodSi 90
dRiT yofnis dasaSveboba. rogorc Sesabamisi uwyebebis
oficialuri gancxadebebidan xdeba cnobili, aRniSnuli
gamomdinareobs saqarTvelos evrokavSirSi integraciis
procesidan da Tanmdevi sakanonmdeblo valdebulebebidan.117

115 ixileT saqarTvelos kanoni ucxoelTa da moqalaqeobis armqone pirTa
samarTlebrivi statusis Sesaxeb, (2015 wlis 15 maisis mdgomareobiT) me-4:5 muxli,
xelmisawvdomia: <https://matsne.gov.ge/ka/document/view/2278806>, nanaxia: 2015 wlis 20
maiss.
116 ibid., me-10 muxli.
117 ixileT ucxoelTa da moqalaqeobis armqone pirTa samarTlebrivi mdgomareoba,
100 kiTxva axal kanonTan dakavSirebiT, dokumenti momzadebulia saqarTvelos
iusticiis, Sinagan saqmeTa da sagareo saqmeTa saministroebis mier.
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es debulebaa aseve gaTvaliswinebuli saqarTvelos
mTavrobis 2014 wlis 1 seqtembris #524 dadgenilebaSic, romelic
awesrigebs saqarTvelos vizis gacemis, misi moqmedebis vadis
gagrZelebisa da moqmedebis Sewyvetis wesebs. dadgenilebis
Sesabamisad, gansazRvrulia saqarTveloSi Semosasvlelad ucxo
qveynis moqalaqeTaTvis amoqmedebuli vizebis kategoriebi, xolo
im ucxo qveynis moqalaqeTaTvis, romelTac viza ar sWirdebaT, -
saqarTveloSi droebiTi yofnis xangrZlivoba.118

II.8.2 asocirebis SeTanxmeba evrokavSirTan vaWrobis
msoflio organizaciis farglebSi migraciasTan
dakavSirebiT aRebuli valdebulebebis WrilSi

migraciuli procesebis marTvis TvalsazrisiT, vaWrobis
msoflio organizaciis rolisa da qveynis Sidasaxelmwifoebrivi
samarTlis mimoxilvis kvaldakval aseve udidesi samarTlebrivi
mniSvneloba eniWeba saqarTvelos evropuli arCevanisa da
evrokavSirTan asocirebis xelSekrulebis Sesabamisi muxlebis
gacnobas. erTi ram cxadia: evrokavSiri, rogorc
zesaxelmwifoebrivi gaerTianeba, globaluri marTvis
TvalsazrisiT, erT-erTi wamyvani regionaluri saerTaSoriso
organizaciaa, sakuTari marTlwesrigiTa da samoqmedo principebiT,
romelsac ara mxolod xelewifeba sakuTari
samarTalSemoqmedebiTi procesis warmarTva da wevr saxelmwifoTa
qmedebis sakuTari wesebisadmi daqvemdebareba, aramed is aseve
aqtiurad monawileobs vaWrobis msoflio organizaciis samarTlis
ganviTarebaSi am ukanasknelis daarsebidan dRemde.

winamdebare naSromis Seswavlis sagania ara vaWrobis msoflio
organizaciisa da evrokavSiris urTierTobebisa Tu
urTierTdaqvemdebarebulobidan gamomdinare samarTlebrivi
normebis ierarqiis sakiTxis Seswavla, aramed igi fokusirdeba
mxolod im Canawerze, rac saqarTvelosa da evrokavSirs Soris
dadebul asocirebis xelSekrulebaSi aris gakeTebuli
saqarTvelos mxridan vaWrobis msoflio organizaciis farglebSi

xelmisawvdomia: < http://mfa.gov.ge/MainNav/ConsularInformation/VisaInfoForeign/100-
questions.aspx>; bolos nanaxia: 12/05/2015w.
118 ixileT saqarTvelos mTavrobis 2014 wlis 1 seqtembris #524 dadgenileba –
saqarTvelos vizis gacemis, misi moqmedebis vadis gagrZelebisa da moqmedebis
Sewyvetis wesis damtkicebis Taobaze, xelmisawvdomia:
<https://matsne.gov.ge/ka/document/view/2483508>, nanaxia: 2015 wlis 20 maiss.
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aRebuli valdebulebebis Sesrulebasa da maT upirates ZalasTan
mimarTebiT.

saqarTvelosa da evrokavSirs Soris dadebuli asocirebis
SeTanxmebis pirveli muxlis Sesabamisad, asocirebis mizania:
`miaRwios evrokavSiris Sida bazarTan saqarTvelos etapobriv
ekonomikur integracias, rogorc es gaTvaliswinebulia winamdebare
SeTanxmebiT, gansakuTrebiT, Rrma da yovlismomcveli Tavisufali
vaWrobis sivrcis Seqmnis gziT, romelic uzrunvelyofs bazarze
safuZvlian daSvebas mdgradi da yovlismomcveli regulaciuri
daaxloebis safuZvelze, msoflio savaWro organizaciis (WTO)
wevrobis Sedegad warmoSobili uflebebisa da valdebulebebis
dacviT~.119

am Canaweridan ori ram xdeba cnobili: erTi is, rom
evrokavSiri aRiarebs vaWrobis msoflio organizaciis farglebSi
aRebuli valdebulebis upirates iuridiul Zalas mis mier
saerTaSoriso vaWrobasTan mimarTebiT dadgenil valdebulebebTan
bmaSi, rac, Tavis mxriv, gamomdinareobs evrokavSiris vaWrobis
msoflio organizaciis wevrobidan (evrokavSiri vaWrobis msoflio
organizaciis wevria 1995 wlis 1 ianvridan), aseve iqidanac, rom
vaWrobis msoflio organizacia imTaviTve Seiqmna, raTa
saxelmwifoTaSoris urTierTobebSi warmoadgendes umTavres
makoordinebel organizacias saerTaSoriso vaWrobis
mowesrigebulad, gamWvirvaled, ganWvretadad warmarTvisa da
saxelmwifoTa suverenuli Tanasworobis principis absoluturi

dacvis mimarTulebiT;

xolo meore ram, rac sagulisxmoa zemoT miTiTebuli

Canaweridan, aris is, rom vaWrobis msoflio organizaciis
farglebSi nagulebi saerTaSoriso valdebulebebis Sesrulebis
moTxovnebi srulad vrceldeba saqarTvelos mier am
organizaciaSi aRebuli valdebulebebis farglebze da imTaviTve,
agreTve, qveynis mier migraciis marTvis politikis SemuSavebis erT-
erTi umTavresi ganmsazRvrelia swored momsaxurebiT vaWrobis
Sesaxeb SeTanxmebis Sesabamisi muxlebis gaTvaliswinebiTa da im
faqtoris mxedvelobaSi miRebiT, rom momsaxurebiT vaWrobis
Sesaxeb SeTanxmeba aris vaWrobis msoflio organizaciis

119 asocirebis Sesaxeb SeTanxmeba, erTi mxriv, evrokavSirs da evropis atomuri
energiis gaerTianebas da maT wevr saxelmwifoebsa da, meore mxriv, saqarTvelos
Soris (SemdgomSi - asocirebis Sesaxeb SeTanxmeba), 1-li muxlis h qvepunqti.
teqsti aRebulia saqarTvelos sagareo saqmeTa saministros oficialuri
vebgverdidan da xelmisawvdomia Semdegi bmulis gamoyenebiT: < http://mfa.gov.ge/
ევროპული და ევროატლანტიკური ინტეგრაცია /Association-Agreement.aspx>, bolos nanaxia:
12/05/15w.
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qvakuTxedi saerTaSoriso xelSekruleba, romlis farglebSi
aRebuli valdebulebebi avtomaturad xdeba savaldebulo
Sesasrulebeli nebismieri saxelmwifosaTvis vaWrobis msoflio
organizaciaSi gawevrianebis momentidan.

erTi sagulisxmo sakiTxi, rac aRniSvnis Rirsia evrokavSirsa
da saqarTvelos Soris gaformebul asocirebis xelSekrulebaSi
gamoyenebul terminebTan mimarTebiT, ukavSirdeba am xelSekrulebis
qarTul TargmanSi vaWrobis msoflio organizaciis msoflio
savaWro organizaciad moxseniebis faqts. marTalia, saqarTvelos
parlamentis mier marakeSis SeTanxmebiT dafuZnebul organizaciaSi
qveynis gawevrianebis oqmis ratificirebisas organizaciis
saxelwodebad miTiTebul iqna msoflio savaWro organizacia,120

Tumca mogvianebiT ganxorcielebulma cvlilebebma, rac maT Soris
xsenebuli organizaciis oficialur dokumentebSi moxseniebis
sakiTxsac Seexo, msoflio savaWro organizacia fiqsirdeba
rogorc vaWrobis msoflio organizacia.121 Sesabamisad,
saxelmwifos mxridan unda moxdes terminis saboloo dazusteba, am
sakiTxis arsebiTi mniSvnelobidan gamomdinare, oficialur
samarTlebriv dokumentebSi terminebis gamoyenebis erTiani
praqtikis dasamkvidreblad.

kidev erTi da, amave dros, umTavresi sfero, ris gamoc
evrokavSirTan dadebuli asocirebis xelSekruleba ipyrobs Cvens
yuradRebas, aris masSi arsebuli migraciis politikis
formirebisadmi mimarTuli muxlebi. sagulisxmoa, rom
xelSekrulebis me-15 muxli exeba TanamSromlobas migraciis,
TavSesafrisa da sazRvris marTvis sferoebSi da xazs usvams im
garemoebas, rom mxareebi kidev erTxel adastureben maT
teritoriebs Soris migraciuli nakadebis erToblivi marTvis
mniSvnelobas da migraciasTan dakavSirebul yvela sakiTxTan
mimarTebiT danergaven yovlismomcveli dialogis formats, rac
aseve moicavs legalur migracias, saerTaSoriso dacvasa da
aralegaluri migraciis, kontrabandisa da adamianiT vaWrobis
(trefikingis) winaaRmdeg brZolas. amave muxlis me-2 nawilis
Sesabamisad, TanamSromloba efuZneba konkretuli saWiroebebis
Sefasebas, rac ganxorcieldeba mxareTa Soris ormxrivi
konsultaciebis Sedegad da Sesruldeba Sesabamisi moqmedi
kanonmdeblobis Tanaxmad. kerZod, sxvaTa Soris yuradReba
gamaxvildeba Semdeg aspeqtebze - migraciis Zireuli mizezebi da

120 ixileT saqarTvelos parlamentis 2000 wlis 20 aprilis #264 dadgenileba
marakeSis SeTanxmebiT dafuZnebul msoflio savaWro organizaciaSi saqarTvelos
gawevrianebis oqmis ratificirebis Taobaze. xelmisawvdomia:
<https://matsne.gov.ge/ka/document/view/40288>, nanaxia 2015 wlis 20 marts.
121 magaliTisaTvis SegiZliaT ixiloT saqarTvelos mTavrobis 2007 wlis 19
seqtembris #201 dadgenileba.
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Sedegebi. asocirebis Sesaxeb SeTanxmebis me-15 muxli sainteresoa
aseve im gadasaxedidanac, rom mxareebi Tanxmdebian cirkularuli
migraciis SesaZlo xelSewyobaze ganviTarebis sasargeblod.

rogorc zemoTac aRiniSna, cirkularuli migraciis
TvalsazrisiT, rac TavisTavSi gulisxmobs daniSnulebis qveyanaSi
droebiT gamgzavrebasa da warmoSobis qveyanaSi ukan dabrunebas
drois mokle monakveTSi, sainteresoa specialur literaturaSi
ararsebuli erTiani midgoma da msoflio savaWro sistemaSi
damkvidrebuli fizikur pirTa saxelmwifos teritoriaze droebiTi
yofniT gamowveuli mTeli rigi aspeqtebisa.

asocirebis xelSekruleba Sesabamis TavSi momsaxurebiT
vaWrobasTan dakavSirebiT, kidev erTxel usvams xazs vaWrobis
msoflio organizaciis farglebSi aRebuli valdebulebebisadmi
pativiscemas da 76-e muxlSi, romelic momsaxurebiT vaWrobasTan
mimarTebiT SeTanxmebis mizans, moqmedebis sferosa da gavrcelebis
farglebs adgens, acxadebs:

mxareebi adastureben ra sakuTar valdebulebebs, vmo-is
SeTanxmebis Sesabamisad adgenen saWiro zomebs nacvalgebis
principiT dafuZnebisa da momsaxurebiT vaWrobis Tanmimdevruli
liberalizaciisa da TanamSromlobisaTvis eleqtronuli komerciis
sferoSi, xazs usvamen, rom TiToeuli mxare itovebs uflebas,
moawesrigos da SemoiRos axali regulaciebi politikis
legitimuri miznebis misaRwevad.122

sainteresoa, rom evrokavSirTan saqarTvelos asocirebis
SeTanxmeba, aseve vaWrobis msoflio organizaciis umTavresi
mravalmxrivi saerTaSoriso xelSekruleba, kerZod momsaxurebiT
vaWrobis Sesaxeb zogadi SeTanxmeba, calsaxad gamokveTen, rom
SeTanxmebaTa muxlebi ar gamoiyeneba im RonisZiebebis mimarT,
romlebic gavlenas axdenen mxareTa dasaqmebis bazarze daSvebis
maZiebel fizikur pirebze, aseve moqalaqeobasTan, mudmiv
rezidentobasa da dasaqmebasTan dakavSirebul urTierTobaTa
mimarT.

am TaviT gansazRvruli arcerTi debuleba ar unda zRudavdes
mxares im RonisZiebebis gamoyenebisagan, romlebic aregulireben mis
teritoriaze fizikuri pirebis Sesvlas an maT droebiT yofnas, im
RonisZiebebis CaTvliT, romlebic aucilebelia misi sazRvrebis
erTianobis dasacavad da mis sazRvrebze fizikuri pirebis
mowesrigebuli gadaadgilebis uzrunvelsayofad, imis
gaTvaliswinebiT, rom es RonisZiebebi ar gamoiyeneba iseTi saxiT,

122 asocirebis Sesaxeb SeTanxmeba, me-6 Tavi, 76-e muxli.
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rom gaabaTilos an Seamciros sargebeli, romelsac mxare iRebs am
TaviTa da winamdebare SeTanxmebis XIV danarTiT gansazRvruli
specifikuri valdebulebebiT.123

aRniSnuli Canaweri kidev erTxel usvams xazs vaWrobis
msoflio organizaciis samarTlis upiratesobas evrokavSiris
samarTalTan mimarTebiT vaWrobis sferoSi da, amasTanave, iZleva
myar garantias, rom sworad warmarTul da efeqturad marTul
saerTaSoriso savaWro sistemas, Sesabamisi samarTlebrivi normebis
gamoyenebiT, SeuZlia saerTaSoriso urTierTobebSi ZalTa balansis
SenarCunebac da ganviTarebad saxelmwifoebSi meti sargeblis
Setanac.

asocirebis SeTanxmebaSi araerTxel dafiqsirebuli vaWrobis
msoflio organizaciis farglebSi nakisri valdebulebebis
pativiscemis movaleoba gvafiqrebs im sakiTxebze, romlebic
ukavSirdeba isev da isev cirkularul migracias da daniSnulebis
qveyanaSi droebiT yofnas momsaxurebis gawevis miznebisaTvis.
aRniSnuli Canaweri gulisxmobs, rom SesaZlebelia, asocirebis
xelSekruleba TavisTavad ar gulisxmobdes saqarTvelos
moqalaqeTa droebiT migraciasa Tu cirkularuli migraciis
Tavisufal SesaZleblobas evrokavSiris wevri saxelmwifoebis
teritoriebze, magram amis paralelurad arsebobs vaWrobis
msoflio organizacia, romlis farglebSic wevr saxelmwifoTa
fizikur pirebs SeuZliaT gadaadgileba diskriminaciis gareSe da,
maT Soris, evrokavSiris teritoriazec, am ukanasknelis vmo-is
wevrobidan gamomdinare arsebuli uflebebisa da valdebulebebis
farglebSi.

saqarTvelos evrointegraciisa da evropul ojaxSi
gawevrianebis survili namdvilad qveynis pozitiuri mimarTulebiT
ganviTarebis procesis dasawyisia da ori azri ar arsebobs im
kuTxiT, rom qveyana unda gaxdes evrokavSiris wevri saxelmwifo,
magram dReis mdgomareobiT, isic calsaxad aSkara xdeba, rom
evrokavSirTan saqarTvelos asocirebis xelSekrulebis
xelmoweridan sawyis etapze fizikur pirTa gadaadgilebasTan
mimarTebiT misaReb umTavres sargebels, rasac uvizo mimosvla
hqvia, saqarTvelo ver miiRebs. es gamomdinareobs evrokavSiris mier
gamoqveynebuli progresangariSidan, romelic calsaxad miuTiTebs,
rom saqarTvelom evrokavSirSi asocirebis gzaze vizis
liberalizaciis samoqmedo gegmiT gansazRvruli 15 savaldebulod
Sesasrulebeli moTxovnidan mxolod 8 moTxovnis Sesruleba

123 vizis moTxovna zogierTi qveynis fizikuri pirebisaTvis, da ara sxva qveynebis
fizikuri pirebisaTvis, ar SeiZleba ganxilul iqnes rogorc specifikuri
valdebulebebidan gamomdinare sargeblis gabaTileba an Semcireba.
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SeZlo da, Sesabamisad, 2015 wlis maisSi Catarebul rigis samitze124

evrokavSirma kidev erTxel daafiqsira saqarTvelos mier miRweuli
warmatebis faqti vizis liberalizaciis samoqmedo gegmis
moTxovnaTa rigis Sesrulebis mimarTulebiT da gamoiTqva imedi da
mzaoba, maqsimalurad daexmaron saqarTvelos vizis
liberalizaciis samoqmedo gegmis bolomde miyvanaSi 2015 wlis
bolosaTvis, raTa saqarTvelos moqalaqeebisaTvis evrokavSirSi
uvizo mimosvlis uflebis miniWebis sakiTxis gatana moxdes
evropuli parlamentisa da sabWos winaSe.125

evrokavSiris mier gamoqveynebuli progresis angariSi
sainteresoa migraciis konteqstidan gamomdinare, im ubralo
mizezis gamo, rom ukeT moxdes paralelebis gavleba, erTi mxriv,
saqarTvelos mier vaWrobis msoflio organizaciis farglebSi
aRebul valdebulebebTan da, meore mxriv, evrokavSirTan
daaxloebidan gamomdinare migraciis marTvis TvalsazrisiT
saqarTvelos mier miRweuli warmatebis Sesafaseblad. evrokavSiris
mier gamoqveynebul rigiT mesame progresis angariSSi vizis
liberalizaciis samoqmedo gegmis SesrulebasTan dakavSirebiT
dafiqsirebulia garkveuli saxis rekomendaciebi, romelTagan
CvenTvis gansakuTrebiT sainteresoa rekomendacia saqarTvelos
valdebulebis Sesaxeb sainformacio kampaniis wamosawyebad, raTa
saqarTvelos moqalaqeebs ganemartoT is uflebebi da
valdebulebebi, rac evrokavSiris sivrceSi samomavlo uvizo
mimosvlasTan aris dakavSirebuli.126

aRniSnuli realoba im mimarTulebiT gvafiqrebs, rom, erTi
mxriv, mivmarToT yvela SesaZlo saSualebas evrokavSirSi
integraciis gzaze am organizaciis mier dadgenili moTxovnebisa
da kriteriumebis dasakmayofileblad da, meore mxriv, gamoviyenoT
saerTaSoriso Tanamegobrobis farglebSi Cvens xelT ukve
arsebuli meqanizmebi da, Tundac, vaWrobis msoflio organizaciis
wevrobidan gamomdinare nagulebi uflebebis gamoyenebiT
uzrunvelvyoT saqarTvelos moqalaqeTa usafrTxo, kanonieri da
Tanaswori saerTaSoriso gadaadgilebis procesis xelSewyoba
momsaxurebis gawevis miznebisaTvis, miT ufro, rom, rogorc Tavad
evrokavSirTan dadebul asocirebis xelSekrulebaSi araerTgzis
aris miTiTebuli, vaWrobis msoflio organizaciis wevrebis mier
aRebul valdebulebebsa da uflebebs aqvT upiratesi iuridiuli
Zala evrokavSiris farglebSi naguleb uflebebsa da aRebul

124 damatebiTi informaciisaTvis ixileT: Report from the Commission to the European
Parliament and the Council, Third progress report on Georgia’s Implementation of the action plan on visa
liberalization, (SWD (2015) 103 final).
125 Joint Declaration of the Eastern Partnership Summit (Riga, 21-22 May 2015).
126 ibid., gv. 4.
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valdebulebebTan mimarTebiT saerTaSoriso vaWrobis sferoSi.

naSromSi ganxiluli sakiTxebidan cxadad Cans, Tu rogor
wesrigdeba vaWrobis msoflio organizaciis farglebSi fizikur
pirTa droebiTi migraciis aspeqtebi. aqve Zalian didi mniSvneloba
eniWeba am SesaZleblobis gamoyenebas saqarTvelos mxridan
sakuTari moqalaqeebis kanonieri gzebiT sazRvargareT
gamgzavrebis procesis xelSewyobisa da migrantTa axali nakadebis
Cvens qveyanaSi Semodinebis marTvis mimarTulebiT.

udavoa, rom is warmateba, rasac qveyanam trefikingis
winaaRmdeg brZolisa da sazogadoebrivi cnobierebis am
mimarTulebiT amaRlebis kuTxiT miaRwia, sxvebTan erTad, imis
damsaxurebacaa, rom sazogadoebas uwyvet reJimSi miewodeba
informacia arakanonieri gzebiT sazRvris kveTasTan
dakavSirebuli safrTxeebis Sesaxeb, rac imTaviTve da upirobod
gulisxmobs adamianis fundamenturi uflebebis uxeS da
sistematur darRvevebs. Tumca safiqralia im mimarTulebiTac, rom
saxelmwifom sakuTar mosaxleobas miawodos cnobebi kanonieri
gzebiT migraciis SesaZleblobebis Sesaxeb. ra Tqma unda,
evrokavSirTan sxvadasxva sferoSi gaaqtiurebuli TanamSromloba
aZlevs garkveul SeRavaTebs saqarTvelos moqalaqeebs mobilobisa
da cirkularuli migraciis TvalsazrisiT, magram evrokavSiris
bazarze orientirebulobasTan erTad upriania, saqarTvelom,
rogorc vaWrobis msoflio organizaciis wevrma, gamoiyenos ara
mxolod wevrobiT gaTvaliswinebuli pirobebi, aramed isargeblos
aseve sakuTari ganviTarebadobis gamo vmo-is farglebSi arsebuli
upiratesobebiT, radganac, rogorc zemoTac aRiniSna, vmo-is wevri
saxelmwifoebi gansakuTrebul yuradRebas uTmoben ganviTarebadi
saxelmwifoebis ekonomikur saWiroebebsa da maTSi arsebul
socialur fons.

Cxadia, saqarTvelo ver mouwodebs sakuTar moqalaqeebs
sazRvargareT migraciisa da iq dovlaTis dagrovebisaken, Tumca
sazogadoebis cnobierebis amaRlebiT mas SeeZleba isedac
aqtiuri da Zlieri emigraciis talRis ukeT marTva Semdegi gziT:

upriania, saxelmwifo samsaxurebma ucxo qveynebis Sesabamis
uwyebebTan TanamSromlobiT moikvlion informacia sazRvargareT
arsebuli moklevadiani dasaqmebis SesaZleblobebis Sesaxeb
saqarTvelos moqalaqeTaTvis, raTa droulad moaxdinon
procesSi CarTva da Tavad iyvnen garantorni imisa, rom maTive
rekomendaciiT sazRvargareT moklevadiani periodiT mivlenili
saqarTvelos moqalaqis uflebebi ar dairRveva da moepyrobian
mas iseve, rogorc eqcevian daniSnulebis qveyanaSi aRmoCenil
sxva saxelmwifos moqalaqeebs. es mniSvnelovania ramdenime
TvalsazrisiT: erTi mxriv, imitom, rom Tavidan iqnes acilebuli
sakuTar moqalaqeTa xangrZlivvadiani emigracia saxelmwifodan,
meore mxriv, imisaTvis, raTa saqarTvelos moqalaqeebma SeZlon
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rogorc materialuri dovlaTis dagroveba, aseve aqtiuri
muSaoba sakuTari profesiuli unar-Cvevebis mudmivi daxvewis
mimarTulebiT.

yovelive zemoT aRniSnulidan gamomdinare, SegviZlia
davaskvnaT, rom, miuxedavad saerTaSoriso doneze arsebuli da
specialur literaturaSi gamoTqmuli gansxvavebuli
mosazrebebisa, TiToeuli maTgani mainc mimarTulia erTi
umTavresi miznisaken, rasac mravalwaxnagovnad politizebuli
migraciuli procesebis jerovani marTva ewodeba. naTelia, rom
yvela saerTaSoriso organizacia Tu saerTaSoriso
xelSekruleba ver SeZlebs migrantTa uflebebisa da
saxelmwifo interesebis Tanabar doneze dacvas, Tumca erTi ram
cxadia: `rac ufro maRalia migraciis mimarT dadgenili barieri,
miT ufro aqtiurdeba vaWrobis wamaxalisebeli faqtorebi~.127

Sesabamisad, migraciuli procesebis jerovani marTvis
mimarTulebiT wamyvan rols asrulebs vaWrobis msoflio
organizacia, swored saerTaSoriso urTierTobebSi misi
regulirebis sferos wonadobis gamo, radganac wevri
saxelmwifoebi calsaxad Tanxmdebian, rom qveynis siZlieris
erT-erTi mTavari ganmsazRvreli faqtori aris myari da
stabiluri ekonomikuri garemo, romelic urTierTobaTa
gadajaWvulobisa da saxelmwifoTa ganviTarebis
urTierTdakavSirebuli sistemidan gamomdinare unda
viTardebodes gamWvirvaleobis, diskriminaciis akrZalvisa da
erovnuli mopyrobis principebis gaTvaliswinebiT. Sesabamisad,
migraciis momwesrigebeli sferos politizebis miuxedavad, vmo
mainc axerxebs, SeinarCunos Tavisi sadamfuZneblo
principebisadmi erTguleba swored im faqtoris
gaTvaliswinebiT, rom erTi wevri saxelmwifos mier nakisri
valdebulebis Seusrulebloba Zalian `ZviradRirebuli~
siamovnebaa, romelsac, erTi mxriv, mohyveba msoflios yvelaze
mZlavri davebis ganxilvis organos mier gadawyvetilebis
gamotana, ekonomikuri sanqciebi da damatebiTi barierebi
vaWrobis warmoebis mimarTulebiT, rac arcerTi mxarisaTvis ar
aris saxarbielo.

mecnierTa erTi nawilis mosazrebiT: `saxelmwifos mier
ganaTlebaSi ganxorcielebuli investicia sazogadoebas ara
mxolod ekonomikur SesaZleblobebs aZlevs, aramed es aseve aris
gza, xeli Seewyos sazogadoebas sakuTari SesaZleblobebis
gamosavlenad~.128 aRniSnuls SegviZlia davamatoT is, rom

127 Schumann, J., ‘Migration in the Context of Countries' Human Capital and Social Capital’, Review
of Economics, Bd. 55, H. 1, (2004) gv. 34.
128 Ghosh, B. (2007), ‘Managing Migration: Whither the Missing Regime? How Relevant is Trade Law
to Such a Regime?’, Proceedings of the Annual Meeting (American Society of International Law), Vol.
101, gv. 304.
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vaWrobis msoflio organizacia, ufro konkretulad ki, misi erT-
erTi qvakuTxedi saerTaSoriso xelSekruleba GATS-i wevr
saxelmwifoebs ganaTlebaSi damatebiTi investirebis gareSe
aZlevs SesaZleblobas, maTive moqalaqeebis droebiTi migraciiT
moxdes, erTi mxriv, arsebuli SesaZleblobebis gamyareba da
axali SesaZleblobebis aRmoCena da, meore mxriv, qveynis
ekonomikuri progresis warmarTvaSi sakuTari wvlilis Setana,
rac gansakuTrebiT mniSvnelovania saqarTvelosTvis, rogorc
emigraciis mZlavri nakadis dabalansebis, aseve ucxo qveynebidan
momavali migrantTa nakadebis mowesrigebulad maspinZlobisa da
Sesabamisi procesebis maqsimaluri wesrigis pirobebSi
warmarTvisaTvis.

cxadia, rom `araferi SeiZleba iyos imaze mudmivi, vidre
droebiTi migracia~129 da aravis aqvs imis iluzia, rom
migraciuli procesebis marTva SesaZlebeli gaxdeba xarvezebisa
da gamowvevebis daZlevis gareSe, Tumca erTi ram cxadia:
saxelmwifoebma unda gamoiyenon saerTaSoriso samarTliT
nagulebi SesaZleblobebi da saerTaSoriso molaparakebebis
nawili dauTmon im meqanizmebis ganxilvas, romlebic Tavadve
gaiTvaliswines da, garkveulwilad, usafrTxod miiCnies
sakuTari suverenitetis, usafrTxoebis, ekonomikis dacvisa da,
Sesabamisad, migraciuli procesebis marTvis TvalsazrisiT.

III. davebis ganmxilveli organo

saxelmwifoTa mier vmo-is davebis ganmxilveli organos
gadawyvetilebaTa Sesrulebis gaanalizebamde upriania,
ganvsazRvroT, Tu ra roli akisria davebis ganmxilvel organos
msoflio savaWro sistemaSi. pirvel rigSi, unda aRiniSnos, rom
davebis ganxilvis ararsebobis SemTxvevaSi msoflio savaWro
sistema ar iqneboda aseTi stabiluri da moqnili, radgan
arcerTi wevri saxelmwifo ar isurvebda saerTaSoriso
xelSekrulebaTa farglebSi nakisri rTuli da
mravalwaxnagovani valdebulebebis Sesrulebas da saxelmwifoTa
urTierTobebSic sruli qaosi daisadgurebda. aRsaniSnavia, rom
davebis ganmxilveli organos mizania ara gadawyvetilebis
gamotana, aramed mowesrigebuli mravalmxrivi savaWro sistemis
arsebobis xelSewyoba, Tumca yovelTvis molaparakebebiT ver
xerxdeba sadavo sakiTxze SeTanxmebis miRweva, ris gamoc davebis
ganxilvis meqanizmis roli ufro metad aqtiurdeba. davebis
ganxilvis sistema iyo aseve dRevandeli GATT-is winamorbed

129 Ibid.
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variantSic, magram maSin ar arsebobda zustad gansazRvruli
vadebi da saqmis ganxilvac aragonivrulad Wianurdeboda. es
problema molaparakebaTa urugvais raundma moawesriga da
zustad gawera drois is monakveTebi, romelTa farglebSic unda
momxdariyo rogorc molaparakebebis warmoeba, aseve davis
ganxilva davebis ganmxilveli organos mier. 1947 wlis GATT-i
davebis ganxilvis meqanizmis Sesaxeb Seicavda mxolod zogad
normebs. misi 22-e da 23-e muxlebis Sesabamisad, sadavo sakiTxis
mosawesrigeblad SesaZlebeli iyo konsultaciebis dawyeba.
gansakuTrebul SemTxvevebSi ki sakiTxi gansaxilvelad
gadaecemodaT SeTanxmebis xelSemkvrel mxareebs. adreul wlebSi
sadavo sakiTxebis ganxilva xdeboda samuSao jgufebis
meSveobiT, romlebic Sedgebodnen wevr saxelmwifoTa
warmomadgenlebisa da davis mxareebisagan.130 samuSao jgufebis
mTavari funqcia iyo, SeeswavlaT sakiTxi da gamoeqveynebinaT
sxvadasxva mosazrebis Semcveli angariSi. davebis ganxilvis am
sistemas, garkveulwilad, Suamavlobis saxe hqonda, rac miznad
isaxavda davis mxareTa problemis gadaWras gare Zalebis (sxva
wevri saxelmwifoebis) mxridan saqmeSi Carevis gziT; arsebobda
aseve e.w. sapanelo sistema, romelic saxelmwifoTa
warmomadgenlebis nacvlad Sedgeboda Sesabamisi eqspertizis
uflebis mqone pirebisagan. panelis rekomendaciebi gadaecemoda
yvela wevri saxelmwifosagan Semdgar gatis sabWos. miuxedavad
imisa, rom amgvari procedura orientirebuli iyo
saxelSekrulebo darRvevebis gamovlenasa da mxareTa Soris
SeTanxmebis miRwevaze sistema mainc mouqneli iyo, radganac
panelis rekomendaciebi dasamtkiceblad gadaecemoda GATT-is
sabWos, sadac gadawyvetileba wevr saxelmwifoTa erTxmivobiT
miiRweoda da, Sesabamisad, dainteresebul mxares yovelTvis
SeeZlo daebloka rekomendaciis damtkiceba.131 am problemebis
gamosworebis mizniT urugvais raundma Semoitana mTeli rigi
cvlilebebisa: Seiqmna unificirebuli davebis ganxilvis sistema
GATT-is/vmo-is sistemaSi, romelmac moicva aseve momsaxurebisa
da inteleqtualuri sakuTrebis sferoebi; aseve Seiqmna davebis
ganmxilveli organo, romelmac Caanacvla adre arsebuli GATT-
is sabWo da, nacvlad adre arsebuli praqtikisa, damkvidrda
axali praqtika, romlis mixedviTac davebis ganmxilvel organos
aqvs ufleba, uari Tqvas panelis daniSvnaze an misi
gadawyvetilebis damtkicebaze mxolod wevr saxelmwifoTa

130 Y. Iwasawa, “Settlement of disputes concerning the WTO Agreement: Various means other than
panel procedures”, in Young and Iwasava, Trilateral Perspectives, P. 377, at pp. 386-9.
131 J.G. Merrills, International Dispute Settlement, (Cambridge University Press 2005), p. 213-214.
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konsensusis pirobebSi.132 unda aRiniSnos, rom urugvais raundis
cvlilebebis Sedegad saqmis ganxilvis maqsimalur vadad
apelaciis CaTvliT dadginda 1 weli da 5 Tve, Tumca
saxelmwifoebma gaiTvaliswines aseve malfuWebadi produqtebis
sakiTxic da daadgines, rom aseT sagangebo viTarebaSi vadebi
maqsimalurad mWidrovdeba. yovelive aRniSnulidan gamomdinare,
vmo-is farglebSi sadavo sakiTxis mogvarebisaTvis dawesebuli
vadebi Semdegnairad gamoiyureba:133

mediacia, konsultaciebi, a.S. 60 dRe

panelis mowveva da wevrebis
daniSvna

45 dRe

panelis saboloo
gadawyvetileba egzavnebaT
mxareebs

6 Tve

panelis saboloo
gadawyvetileba egzavnebaT vmo-is
wevrebs

3 kvira

davebis ganmxilveli organo
eTanxmeba panels

60 dRe
(apelaciis
gareSe)

jamSi 1 weli
(apelaciis
gareSe)

saapelacio gadawyvetileba 60-90 dRe

davebis ganmxilveli organo
eTanxmeba saapelacio
gadawyvetilebas

30 dRe

jamSi 1 weli da 3
Tve apelaciis
CaTvliT

marTalia, vadebi erT-erTi ganmsazRvreli sakiTxia, rodesac
xdeba davebis ganmxilveli organos saqmianobis analizi, magram
kidev ufro mniSvnelovania, xsenebuli organos gadawyvetilebaTa
aRsrulebisa da aRusruleblobis SemTxvevaSi, Sesabamisi

132 A.F. Lowenfeld, ‘Remedies along with rights: Institutional reform in the new GATT’, (1994) 88
AJIL p. 477; ix. aseve: P.T.B. Kohona, “Dispute Resolution under the World Trade Organization”,
(1994) 28 (2) J World Trade p. 23.
133 Understanding the WTO: Settling Disputes, A unique contribution, Principles: equitable, fast,
effective, mutually acceptable, xelmisawvdomia: <http://www.wto.org>.
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sanqciebis dawesebis sakiTxi. am mxriv gamosayofia ori ram: erTi
mxriv, ra xdeba mas Semdeg, rac davebis ganmxilveli organo
gamoitans gadawyvetilebas, da, meore mxriv, vin aris
uflebamosili, Sesabamisi sanqciebi daawesos xelSekrulebis
damrRvevi saxelmwifos winaaRmdeg. cxadia, rodesac saxelmwifo
arRvevs normas, man es darRveva dauyovnebliv unda gamoasworos
da Tu is kvlav agrZelebs darRvevebs, maSin unda gadaixados
kompensacia, winaaRmdeg SemTxvevaSi, daeqvemdebareba dasjas.
saqmeze gadawyvetilebis gamotana ar niSnavs imas, rom maSinve
xdeba sanqciebisadmi mimarTva, piriqiT, aqamde procedurebis
mTeli rigis dacvaa saWiro. mxare, romelic waagebs, valdebuli
xdeba, sakuTari moqmedeba moiyvanos rekomendaciebsa da
normebTan SesabamisobaSi, radganac davebis mogvarebis Sesaxeb
SeTanxmeba prioritetad aRiarebs swored davebis gadawyvetis
organos rekomendaciebsa da wesebTan Sesabamisobis dacvas,
radganac es, Tavis mxriv, uzrunvelyofs davebis mogvarebis
efeqtiani meqanizmis Seqmnas wevri saxelmwifoebisaTvis.
damarcxebuli mxare unda daemorCilos panelis an saapelacio
palatis rekomendaciebs. man unda Camoayalibos Tavisi ganzraxva,
rom Seasrulebs xsenebul rekomendaciebs gadawyvetilebis
gamotanidan 30-dRiani vadis farglebSi, davebis ganmxilveli
organos SexvedrisaTvis. Tu is am vadaSi ar ganaxorcielebs am
wesiT naguleb moqmedebas, maSin mas eZleva sakuTari qmedebis
gamosworebisaTvis gonivruli vada. Tu am vadaSic ar imoqmedebs
wesis Sesabamisad, maSin unda daiwyos molaparakebebi da
mosarCele mxaresTan SeTanxmebiT unda gansazRvros kompensaciis
saxe da odenoba, romelic gadaixdeba gamarjvebuli mxaris
sasargeblod. es kompensacia SesaZloa, moiazrebdes mosarCelis
gansakuTrebuli intresebis Sesabamisad tarifebis Semcirebas,
garkveuli mimarTulebiT. Tu 20 dRis Semdeg ar iqneba miRweuli
SeTanxmeba saTanado kompensaciis Sesaxeb, maSin mosarCele
uflebamosilia, davebis ganmxilvel organos mosTxovos
nebarTva savaWro sanqciebis dawesebis Sesaxeb damrRvevi
saxelmwifos winaaRmdeg. (valdebulebaTa Semcireba). davebis
ganmxilvelma organom unda gasces amgvari uflebamosileba
gonivruli vadis amowurvidan 30 dRis vadaSi, garda im
SemTxvevisa, rodesac arsebobs vmo-is wevrTa konsensusi aseTi
moTxovnis winaaRmdeg. rogorc wesi, sanqciebi dgindeba imave
seqtorSi, raSic aris dava. magram Tu es ar aris praqtikuli, an
Tu aseTi midgoma ar iqneba efeqtiani, maSin SesaZlebelia imave
SeTanxmebis sxva muxlebis amoqmedebac. da Tu SemTxveva
gansakuTrebuli seriozulobiT gamoirCeva, maSin SesaZlebelia
sxva xelSekrulebis normebis CarTvac.134 es yvelaferi erT

134 DSB, The case has been decided: what next?, xelmisawvdomia:
< http://www.wto.org>., Yang Guohua, Bryan Mercurio and Li Yongjie, WTO Dispute Settlement
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martiv mizezs emsaxureba - ar moxdes saqmesTan kavSirSi armyofi
normebis gamoyeneba da amiT SemTxvevis zedmetad garTuleba,
iseve rogorc, meore mxriv, yvela meqanizmis gamoyenebiT
darRvevis aRmofxvris efeqtiani sistemis Seqmna. nebismier
SemTxvevaSi davebis ganmxilveli organo akontrolebs, Tu
ramdenad sruldeba mis mier miRebuli wesebi da saqme dgas mis
dRis wesrigSi manam, sanam is ar aRsruldeba.135

yovelive zemoT aRniSnulidan gamomdinare, saerTaSoriso da
Sida samarTlis TanafardobasTan mimarTebiT SeiZleba erTi
martivi daskvnis gamotana isev da isev kiTxvis dasmiT - ratom
aris vmo-is samarTali aseTi efeqtiani? da ratom igrZnoba misi
precedentuli samarTlidan is, rom saerTaSoriso samarTali
ufro maRla dgas, vidre nebismieri saxelmwifos Sida
kanonmdebloba? imitom, rom vmo-is farglebSi xdeba ekonomikuri
sakiTxebis mogvareba da saerTo ekonomikuri politikis
SemuSaveba, saxelmwifoebi ki, darwmunebulebi imaSi, rom
ekonomika aris umTavresi, razec dgas qveynis warmateba,
aqtiurad erTvebian vmo-is samuSao procesSi da, amave dros,
jerovnadac asruleben davebis ganmxilveli organos mier
dadgenil rekomendaciebs, im ubralo mizezis gamo, rom aravis
ar unda vmo-is farglebSi nagulebi uflebebis dakargva, rac,
Tavis mxriv, sakmaod seriozulad daazaralebs maTsave
ekonomikur interesebs. momdevno qveTavi mimoixilavs davebis
ganmxilveli organos gadawyvetilebaTa aRsrulebis sakiTxs
konkretuli precedentebis mixedviT, Tumca, sanam am sakiTxze
gadavidodeT, davebis ganxilvis meqanizmis ukeT gasagebad da
gasaanalizeblad mniSvnelovania SevexoT sistemaSi arsebul
ZiriTad principebs.

davebis ganmxilveli organo gadawyvetilebas iRebs
konsensusiT, rac Sesabamisi SeTanxmebebis miznebisaTvis niSnavs,
rom gadawyvetileba miRebulia, Tu arcerTi wevri damswreTagan
ar aris aseTi gadawyvetilebis miRebis winaaRmdegi.136

aseve sainteresoa saerTaSoriso normebis interpretaciis
sakiTxic. sagulisxmoa, rom davebis ganxilvis Sesaxeb

SeTanxmebis me-3 muxlis me-2 nawilis Sesabamisad, wevri
saxelmwifoebi acnobiereben, rom vmo-is davebis ganxilvis
sistema centraluri elementia mravalmxrivi savaWro sistemis
ganWvretadobisa da usafrTxoebis uzrunvelsayofad da, amave

Understanding A Detailed Interpretation, (Kluwer Law International 2005), gv. 16.
135 ibid., ixileT aseve: Laurence Boisson de Chazournes, Cesare Romano, Ruth Mackenzie (eds),
International Organizations and International Dispute Settlement, Trends and Prospects,
(Transnational Publishers 2002), gv. 225.
136 Dispute Settlement Understanding, Art. 2.4., ixileT aseve: Andrew D. Mitchell, Legal Principles
in WTO Disputes, (Cambridge University Press 2011), gv. 89; Gaetan Verhoosel, National Treatment
and WTO Dispute Settlement, (Hart Publishing 2002), gv. 11.
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dros, Tanxmdebian imaze, rom davebis ganmxilveli organo davis
sagnad qceul saerTaSoriso SeTanxmebaTa ganmartebisas
mimarTavs saerTaSoriso savaWro samarTlis ganmartebis
CveulebiT normebs.137 am muxlTan dakavSirebiT gamosayofia ori
arsebiTi mniSvnelobis aspeqti, romelzec davebis ganmxilvel
sistemas sakmaod moculobiTi precedentTa baza aqvs da, amave
dros, garkveulwilad gavlenas axdens gadawyvetilebaTa miRebis
procesze. am or aspeqts miekuTvneba: 1) ganWvretadoba da
usafrTxoeba; 2) SeTanxmebaTa interpretacia.

ganWvretadoba da usafrTxoeba – davebis ganmxilvelma
organom am principTan dakavSirebiT araerT saqmeSi gaakeTa
ganmarteba. saqmeSi – Japan - Alcoholic Beverages II - saapelacio
palatam imsjela, Tu ramdenad daarRvia iaponiis sagadasaxado
kanonmdeblobam 1994 wlis GATT-is III,2 muxli. panelis
gadawyvetilebis Sesabamisad: vmo-is wesebi aris sando, gasagebi
da aRsrulebadi. wesebi ar aris iseTi mkacri da mouqneli, rom
xeli SeuSalos gonivruli da, amave dros, arsebuli
sinamdvilis moTxovnebidan gamomdinare gadawyvetilebebis
miRebas. mravalmxrivi saerTaSoriso savaWro sistemis
xelSewyoba SesaZlebelia mxolod im SemTxvevaSi, Tu savaWro
wesebi aseTi midgomiT iqneba ganmartebuli. swored amgvari
midgomis dacviT moxdeba usafrTxoebisa da ganWvretadobis
principis praqtikaSi gatareba, rasac emsaxureba kidec davebis
ganmxilveli organo.138

saapelacio palatam saqmeSi – EC - Computer Equipment -
usafrTxoebasa da ganWvretadobasTan dakavSirebiT daadgina, rom
usafrTxoeba da ganWvretadoba aris umTavresi amosavali
debuleba rogorc vmo-is sadamfuZneblo dokumentis, aseve Tavad
1994 wlis GATT-is redaqciisa da misi mizania vaWrobaSi
satarifo da sxva barierebis arsebiTi Semcireba.139

saqmeSi – US - Section 301 Trade Act - panelma ganixila 301-e
seqciis Seusabamoba DSU-is 23-e muxlTan, iseve rogorc 1994 wlis
GATT-is ramdenime normasTan usafrTxoebasa da
ganWvretadobasTan dakavSirebiT da daadgina: mravalmxrivi
savaWro sistemisaTvis usafrTxoebisa da ganWvretadobis
uzrunvelyofa aris sistemis umTavresi obieqti da mizani. am
mimarTulebiT ki umTavres rols asrulebs davebis ganmxilveli
organo. Sesabamisad, DSU-is interpretacia unda moxdes am
obieqtisa da miznis gaTvaliswinebiT da ise, rom maqsimalurad
efeqturad iqnes igi daculi.140

137 Dispute Settlement Understanding, Art. 3.
138Appellate Body Report, Japan - Alcoholic Beverages II, DS8, p. 31.
139 Appellate Body Report, EC - Computer Equipment, DS68, para. 82.
140 Panel Report, US - Section 301 Trade Act, DS152, para. 7.75.
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saqmeSi - US - Corrosion-Resistant Steel Sunset Review - saapelacio
palatam daadgina, rom GATT-isa da vmo-is davebis ganmxilveli
organos praqtikaSi yofila iseTi SemTxvevebi, rodesac
ganxilula ara mxolod vmo-is saxelSekrulebo normebis
darRvevis sakiTxi, aramed wevri saxelmwifos Sida
kanonmdeblobis gavlenisa rogorc mimdinare savaWro praqtikaze,
aseve samomavlo vaWrobaze. usafrTxoebisa da ganWvretadobis es
sistema CamoiSleboda im SemTxvevaSi, Tu davebis ganmxilveli
organos winaSe ver moxdeboda wevri saxelmwifos vmo-is
farglebSi aRebuli valdebulebebis damrRvevi
Sidasaxelmwifoebrivi meqanizmis gasaCivreba panelisa da
saapelacio palatis winaSe. Sesabamisad, Sidasaxelmwifoebrivi
meqanizmebis winaaRmdeg sarCelebis dasaSveboba emsaxureba im
mizans, rom, erTi mxriv, SenarCundes da dacul iqnes
usafrTxoeba da ganWvretadoba da, meore mxriv, safuZvelSive
aRmoifxvras wevr saxelmwifoTa vmo-sTan Seusabamo qmedeba.141

saqmeSi – US - Stainless Steel (Mexico) – rogorc saapelacio
palatam daadgina, DSU-is me-3,2 muxliT gaTvaliswinebuli davebis
ganxilvisas usafrTxoebisa da ganWvretadobis SenarCuneba
niSnavs imas, rom msgavs samarTlebriv sakiTxs davebis
ganmxilveli organo gadawyvets msgavsi midgomis gamoyenebiT.142

saqmeSi – US - Continued Suspension I Canada - Continued Suspension -
rogorc saapelacio palatam daadgina, uflebaTa gamoyenebis
SezRudvis Sewyveta mxolod wevri saxelmwifos gancxadebis
safuZvelze, rom man sakuTari kanonmdebloba/qmedeba moiyvana
vmo-is normebTan SesabamisobaSi, mravalmxriv doneze aRniSnulis
gadamowmebis gareSe, mniSvnelovnad Seasustebda davebis
ganxilvis arsebul sistemas da mis unars, mianiWos usafrTxoeba
da ganWvretadoba mravalmxriv savaWro sistemas.143

saqmeSi – Mexico - Corn Syrup - saapelacio palatam xazi gausva
argumentebis wardgenis valdebulebas, roca aRniSna, rom davis
mxareebis mier argumentebis warmodgena sakiTxis ganxilvisas
exmareba vmo-is danarCen wevrebs, ukeT gaacnobieron
organizaciis farglebSi aRebuli uflebebisa da
valdebulebebis CarCo.144

argumentebis warmodgenis mniSvnelobasTan dakavSirebiT,
aseve sainteresoa Tavad argumentebis interpretaciis sakiTxi,
anu ramdenad aris valdebuli davebis ganmxilveli organo,
moaxdinos mxareTa mier warmodgenili yvela argumentis analizi.

141 Appellate Body Report, US - Corrosion-Resistant Steel Sunset Review, DS244, para. 82.
142 Appellate Body Report, US - Stainless Steel (Mexico), DS344, para. 160.
143 Appellate Body Reports, US - Continued Suspension I, DS320, Canada - Continued Suspension,
DS321, para. 381; 404; Appellate Body Report, China - Publications and Audiovisual Products,
DS363, para. 213.
144 Appellate Body Report, Mexico - Corn Syrup (Article 21.5 - US), DS132, para. 107.
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aRniSnulTan dakavSirebiT sainteresoa saqme - US - Wool Shirts and
Blouses, sadac saapelacio palatam aRniSna, rom davebis ganxilvis
wesebisa da procedurebis Sesaxeb SeTanxmebis me-3,2 muxli ar
unda iqnes gagebuli ise, TiTqos davebis ganmxilveli organo
valdebulia, ganixilos vmo-is SeTanxmebis yvela muxli,
miuxedavad imisa, exeba Tu ara es gansaxilveli davis
gadawyvetas, da amiT Seqmnas saTanado samarTali. Sesabamisad,
davebis ganmxilvelma organom unda Seafasos mxolod is
argumentebi, romlebic unda iqnes ganxiluli sadavo sakiTxis
gadasawyvetad.145

vmo-is davebis ganxilvis sistema sainteresoa ori ZiriTadi
gadasaxedidan: pirveli - es aris misi mniSvneloba da meore -
mis winaSe arsebuli gamowvevebi.

is faqti, rom vmo-is davebis ganxilvis sistemam moipova
sayovelTao aRiareba da legitimuroba drois sakmaod mokle
periodSi, namdvilad gansakuTrebulia.

pirvel rigSi, unda aRiniSnos, rom ormxrivi da regionaluri
savaWro SeTanxmebebis arsebobis paralelurad vmo-is davebis
ganxilvis sistema rCeba erTaderT forumad, romlis gamoyenebac
aris SesaZlebeli vaWrobasTan dakavSirebuli davebis
gansaxilvelad; meore, sistemas dRiTidRe mimarTavs vmo-is ufro
da ufro meti wevri saxelmwifo; da mesame, vmo-is samarTali
miCneulia rogorc yvelaze swrafad mzardi saerTaSoriso
samarTlis wyaro. vmo-is davebis ganmxilveli organos
legitimurobasa da avtoritets ganapirobebs am sistemis
damoukidebloba da moqniloba, ganixilos da gadawyvetileba
gamoitanos saxelmwifoTaSoris davebze. vmo-is davebis
ganxilvis sistemis legitimuroba gamomdinareobs iqidan, rom is
aris darRveuli uflebis aRdgenis iseTi samarTlebrivi sistema,
romelSic ara marto mxareTa interesebis gaTvaliswineba,
savaWro urTierTobaTa mgrZnobiarobis mxedvelobaSi miReba da,
Sesabamisad, saxelSekrulebo normebis moSveliebiT
mxareebisaTvis ufleba-valdebulebebis farglebis Sexseneba
xdeba, aramed gadawyvetilebebi realurad sruldeba, da ara
mxolod ganviTarebuli, aramed ganviTarebadi saxelmwifoebis
sasargeblodac ki.146

es faqti kidev ufro metad gamokveTs vmo-is farglebSi
dadgenil saerTaSoriso da Sida samarTlis Tanafardobis
sakiTxs da, amave dros, xazs usvams vmo-is farglebSi aRebuli

145 Appellate Body Report, US - Wool Shirts and Blouses, DS33, p. 19; Appellate Body Report, US -
Stainless Steel (Mexico), DS344, para. 161.
146 Dispute Settlement: Appealate Body, Farewell speech of Appellate Body Member David
Unterhalter, xelmisawvdomia: < http://wto.org/english/tratop_e/dispu_e/unterhalterspeech_e.htm>,
23/04/2015w. mdgomareobiT.
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valdebulebebis primats wevr saxelmwifoTa Sida
kanonmdeblobasTan mimarTebiT.

damatebiTi faqtori, rac zrdis vmo-is samarTlisadmi
mimarTvianobis maCvenebels, aris saqmis ganxilvis procedurebis
absoluturi sicxade da davis gadawyvetis operatiuloba.
magaliTisaTvis isic kmara, rom, miuxedavad gansaxilveli
saqmeebis simravlisa, saapelacio palatas maqsimum 90 dReSi
gamoaqvs gadawyvetileba, rac, Tavis mxriv, miuTiTebs sistemis
moqnilobasa da efeqturobaze. miuxedavad msoflio savaWro
sistemis mwyobri muSaobisa, aqac SeiniSneba mTeli rigi
gamowvevebisa, romlebsac unda mieces Sesabamisi Sefaseba.
saerTaSoriso savaWro urTierTobebi globaluri komerciis
ganuyofeli nawilia, magram, miuxedavad amisa, mciredi
saerTaSoriso savaWro samarTlis normebidan aris asaxuli
saxelmwifoTa Sida kanonmdeblobaSi. am procesSi ki erTi ram
ikveTeba sakmaod cxadad, kerZod is, rom saerTaSoriso savaWro
sistema, garkveulwilad, sxvadasxva samarTlebrivi reJimis
gzagasayaria, sadac kerZo arbitraJiT, sainvesticio
xelSekrulebebiT, ormxrivi, regionaluri da mravalmxrivi
SeTanxmebebiT mowesrigebuli urTierTobebi erTmaneTzea
gadajaWvuli. es miCneulia procesad, romlis samomavlo
ganviTareba ganusazRvrelia.147

vaWrobis msoflio organizacia daarsebis momentidanve
miiswrafvis gafarToebisaken, raSic davebis ganxilvis sistemas
ganusazRvreli roli aqvs miniWebuli, radganac, rodesac vmo-is
farglebSi arsebuli SeTanxmebebi jerovnad ver pasuxoben wevr
saxelmwifoTa mier valdebulebaTa Sesrulebis
savaldebuloobas, arsebobs davebis ganxilvis sistema,
romelsac ZaluZs mdgomareobis dabalanseba. amis aSkara
magaliTia, Tundac, wlebis ganmavlobaSi mraval SeTanxmebaSi
gaurkvevlad Camoyalibebuli muxlebis ganmartebis praqtika
davebis ganxilvis sistemis farglebSi. davebis ganxilvis
sistema amgvarad qmnis stabilur da dacul garemos
saxelmwifoTa savaWro urTierTobebSi, raTa arsebuli davebi
gadawydes erTiani midgomis Sesabamisad da Tavidan iqnes
acilebuli SesaZlo gaurkvevlobebi. amiT vlindeba davebis
ganxilvis mniSvneloba, rom is viTardebodes dinamikurad,
samarTlebrivi procesebis ganviTarebis paralelurad. vaWrobis
msoflio organizaciis mTavari maxasiaTebeli is aris, rom igi
cdilobs, gadawyvetilebis miRebis procesSi CarTos ara mxolod
davebis ganxilvis sistema, aramed misi sxva struqturuli
erTeulebic. mTavari mizezi, ratomac iyo gakritikebuli dohas
molaparakebaTa raundi, iyo, vaWrobis msoflio organizaciis

147 ibid.
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wevr saxelmwifoTa araswori warmodgena imis daSvebis
SesaZleblobaze, rom saapelacio palatis gadawyvetilebebi
sulac ar aris Znelad Sesacvleli da rom es aucilebelic kia
wevr saxelmwifoTa mier saxelSekrulebo valdebulebaTa
Sesrulebis Tanadrouli procesebis xelSewyobisa da
ganviTarebisaTvis.

ra Tqma unda, is udavoa, rom davebis ganxilvis sistemas
Tavisi uflebamosilebis farglebidan da, Tundac,
efeqturobidan gamomdinare, ar SeuZlia Secvalos
molaparakebaTa mimdinareobis procesi, Tumca erTi ram udavod
unda iqnes gaTvaliswinebuli: sistema aris msxvrevadi da misi
warmateba damokidebulia imaze, Tu ramdenad aqtiurad
CaerTvebian mTlianad procesSi wevri saxelmwifoebi. miuxedavad
imisa, rom arsebobs davebis ganxilvis sistemisadmi aSkarad
gacxadebuli ndoba misi TviTmyofadobis Sesaxeb, Tu Tavad vmo-
is wevri saxelmwifoebi ver SeTanxmdebian im erTian midgomaze,
rogorc undaT waiyvanon msoflio savaWro sistema, imedgacrueba
gardauvali iqneba. specialur samarTlebriv literaturaSi
gamoTqmulia mosazreba, rom balis ministerialis konferencia
win gadadgmuli nabijia am mimarTulebiT da rom dohas
molaparakebaTa raunds marcxi ar emuqreba. im gamowvevebis
miuxedavad, ris winaSec dRes dgas msoflio savaWro sistema,
davebis ganmxilvelma organomac, Tavis mxriv, unda SeZlos
davebis cvalebadi bunebisaTvis fexis awyoba da Sesabamisi
gadawyvetilebebis miReba. 148

rodesac vmo-is sistema iqmneboda, veravin warmoidgenda, rom
panels da saapelacio palatas mouwevdaT iseTi rTuli da
faqtebiT damZimebuli saqmeebis ganxilva, rogori saqmeebic dgas
dReisaTvis organizaciis dRis wesrigSi, rom araferi vTqvaT
gansaxilveli saqmeebis raodenobaze. sistemis farglebSi
fiqsirdeba saapelacio ganacxadebis sakmao siWarbe, rac imiT
aixsneba, rom, erTi mxriv, saqmeebi mxolod samarTlebrivi
sakiTxebis saWirborotoobiT ar gamoirCevian da, amave dros,
wevr saxelmwifoebs surT, sadavo sakiTxze aseve hqondeT ufro
avtoritetuli anu zemdgomi instanciis gadawyvetileba. es faqti
ki aferxebs sistemis efeqtian muSaobas da xels uwyobs mis
gadatvirTvas. safiqralia im mimarTulebiT, rom gatardes
Sesabamisi reforma, raTa panelis etapzeve xdebodes saqmis
saboloo gadawyveta da saapelacio palatisadmi mimarTva
xdebodes ufro iSviaT SemTxvevebSi.149

miuxedavad imisa, rom gadawyvetilebebis miReba vmo-is
farglebSi xdeba konsensusiT, davebis ganxilvis sistemasTan
mimarTebiT organizacia TiTqos gadavida statikur

148 ibid.
149 ibid.
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mdgomareobaSi. yvela Tanxmdeba imaze, rom davebis ganxilvas
unda hqondes mniSvnelovani Sedegebi, magram es yovelTvis ver
xerxdeba panelis gadawyvetilebebis mimarT dadgenili
farglebis gamo. amitom saapelacio palatas unda mieces meti
Zalaufleba. saapelacio palatis gadatvirTulobis winaswar
ganWvreta SeuZlebelia. aris periodebi, rodesac imaze meti
saapelacio ganacxadi registrirdeba, vidre maTi ganxilvis
fizikuri SesaZlebloba arsebobs. unda SemuSavdes racionaluri
sistema, raTa dadgindes saapelacio ganacxadebis wardgenis
pirobebi da saapelacio ganacxadebis erTjeradad ganxilvis
raodenoba. es yovelive sistemaSi Seitans ganWvretadobis
elements saapelacio ganxilvis TvalsazrisiT da mxareebsac
eqnebaT Sesabamisi molodinebi. saapelacio ganacxadis drouli
da jerovani ganxilva yovelTvis unda iyos imaze mniSvnelovani,
vidre `yvelasaTvis Tavisufali~ wesis damkvidreba da amoqmedeba.
Tumca isic gasaTvaliswinebelia, rom sistemaSi cvlilebebis
Setana advilad ar aris SesaZlebeli.150 miuxedavad imisa, rom
vaWrobis msoflio organizaciis davebis ganxilvis sistemis
mimarT specialur literaturaSi gamoTqmulia kritika, erTi ram
cxadia: saxelmwifoTaSoris urTierTobebSi dRevandeli
gadasaxedidan ar arsebobs imaze ufro efeqturi davebis
ganxilvis meqanizmi, vidre amas wevr saxelmwifoebs sTavazobs
vaWrobis msoflio organizacia, rac imTaviTve ganpirobebulia
vmo-is sagnobrivi iurisdiqciis mniSvnelobiTa da wevr
saxelmwifoTa faqizi damokidebulebiT mgrZnobiare da metad
aqtualuri saerTaSoriso savaWro urTierTobebis mimarT.

IV. saerTaSoriso samarTalSi arsebuli
konkurentuli iurisdiqciebi

saerTaSoriso da Sida samarTlis Tanafardobis, iseve
rogorc saerTaSoriso xelSekrulebaTa urTierTmimarTebis
jerovani kvlevisaTvis, vmo-is precedentuli samarTlis
mixedviT, aseve Zalian didi mniSvneloba aqvs konkurentuli
iurisdiqciebis sakiTxis ganxilvas. saerTaSoriso
samarTalsubieqturobis mqone vmo metad aqtiuria saerTaSoriso
urTierTobebSi vaWrobasTan dakavSirebuli davebis ganxilvis
TvalsazrisiT, Tumca sakiTxavia, ra aris vaWrobis sagani
Tanamedrove samyaroSi? mTeli msoflio cdilobs, gamoarkvios,
Tu ra adgili uWiravs vmo-s - aris is gancalkevebulad mdgomi
organizacia Tu erTiani saerTaSoriso marTlwesrigis

150 ibid.
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ganuyofeli nawili. am kiTxvaze pasuxis gasacemad, pirvel rigSi,
unda jerovnad gaanalizdes vmo-is moqmedebis areali da misi
muSaobis umTavresi sferoebi, kerZod: gamWvirvaleoba,
molaparakebaTa warmoeba, davebis ganxilva da gamowvevaTa
daZleva.

iurisdiqciaTa konkurenciis sakiTxi dRis wesrigSi dgeba
maSin, rodesac arsebobs erTi da igive samarTlebrivi problemis
gadaWris ramdenime meqanizmi da saxelmwifoebs aqvT
SesaZlebloba, Tavad airCion, davebis ganxilvis romel meqanizms
andon gansaxilvel sakiTxze gadawyvetilebis miReba.

saerTaSoriso samarTali icnobs davis ganxilvis uamrav
meqanizms, romelTac aqvT Tanmxvedri sagnobrivi iurisdiqcia.
magaliTisaTvis SesaZlebelia moyvanil iqnes, erTi mxriv,
marTlmsajulebis saerTaSoriso sasamarTlo, mudmivmoqmedi
saarbitraJo sasamarTlo da e.w. specializebuli sasamarTloebi
da tribunalebi. am ukanasknelebs miekuTvneba: sazRvao
samarTlis saerTaSoriso tribunali, vmo-is davis ganxilvis
meqanizmi, axalSeqmnili sisxlis samarTlis saerTaSoriso
sasamarTlo, gaeros adamianis uflebaTa xelSekrulebebis
farglebSi Seqmnili iseTi meqanizmebi, rogorebicaa: CERD, CAT,
CEDAW, Sromis saerTaSoriso organizaciis farglebSi arsebuli
gasaCivrebis meqanizmebi, msoflio bankis inspeqtirebis paneli,
monrealis protokolisa da klimaturi cvlilebebisadmi
daumorCileblobis procedurebi. sainteresoa is faqti, rom
yoveli dava, romelzec vrceldeba erTi romelime zemoT
aRniSnuli tribunalisa Tu sasamarTlos iurisdiqcia,
SesaZlebelia, erTnairi warmatebiT aseve ganixilos nebismierma
maTganma.

winamdebare naSromis mizani ar aris, ganixilos
saerTaSoriso doneze arsebuli yvela sasamarTlosa Tu
tribunalis iurisdiqcia. naSromis miznebidan gamomdinare, Cven,
ZiriTadad, SevCerdebiT vmo-isa da davebis ganmxilveli sxva
saerTaSoriso meqanizmebis iurisdiqciaTa urTierTmimarTebis
sakiTxze, saqonliT da momsaxurebiT vaWrobis TvalsazrisiT.
swored amitom vmo-is davebis ganxilvis sistemasTan erTad
gaanalizebulia marTlmsajulebis saerTaSoriso sasamarTlos
iurisdiqciisa da Sromis saerTaSoriso organizaciis
iurisdiqciebis Tanxvedris sakiTxebi.

IV.1 vaWrobasTan dakavSirebuli konkurentuli
iurisdiqciebi
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vmo-is farglebSi arsebuli saerTaSoriso da Sida
samarTlebrivi normebis Tanafardobis sistemis ukeT gasagebad
upriania, mimoxilul iqnes aseve Tavad davebis ganxilvis
organos uflebamosilebisa da procedurebis damdgeni
dokumentis (SemdgomSi, aseve, DSU) 23-e muxli, sadac
miTiTebulia, rom saxelmwifoTa Soris warmoSobili davis
SemTxvevaSi isini valdebulni arian, mimarTon davebis ganxilvis
vmo-is farglebSi arsebul meqanizms.151 erTi SexedviT, 23-e
muxlSi gamoyenebuli winadadeba migvaniSnebs vmo-is farglebSi
arsebul mouqnel `eqskluziuri iurisdiqciis~ cnebasa da
garkveul akrZalvaze, rom vmo-is farglebSi wamoWrili dava
ganixilos romelime ucxo davebis ganxilvis meqanizmma.152

marTlac, aseTi midgoma daadastura aseve vmo-is davebis
ganmxilvelma organom 1999 wlis panelis gadawyvetilebaSi.153

ufro metic, davebis ganxilvis organos praqtikis Sesabamisad,
23-e muxlis struqtura isea agebuli, rom is ayalibebs zogad
akrZlavas/zogad valdebulebas - vmo-is moqmedebis sferos
mikuTvnebuli saxelSekrulebo normis darRvevis SemTxvevaSi
saxelmwifoebma mimarTon mxolod davebis ganxilvis organos.154

amave dros, sagulisxmoa, rom 23-e muxlis me-2 nawili
aucileblad unda iqnes aRqmuli pirvel nawilTan erTad, bmaSi.
da imis dasadgenad, dairRva Tu ara 23-e muxlis me-2 nawili, jer
unda dadgindes, saxezea Tu ara 23-e muxlis 1-li nawilis
darRveva. vmo-is arsebuli praqtikis Sesabamisad, calsaxad
dadgenilia, rom, rodesac saxelmwifoTa Soris warmoSobil
davaSi mxareebi ar mimarTaven vmo-is davebis ganmxilvel
organos, maSin uciloblad irRveva 23-e muxlis 1-li nawili, rac
gavlenas axdens 23-e muxlis me-2 nawilze da misi sxvadasxva
qvepunqtis darRvevaze.155 sagulisxmoa, rom am dokumentis 1-li
muxlis me-2 nawilis Sesabamisad, dadgenilia davebis
ganxilvasTan dakavSirebuli normebis Tanafardobis sakiTxi. 1-
li muxli calsaxad miuTiTebs im garemoebaze, rom DSU-sa da mis
danarTSi CamoTvlil SeTanxmebaTa normebs Soris gansxvavebis
SemTxvevaSi, ufro zustad ki, Tu danarTSi mocemuli
xelSekruleba Seicavs ufro konkretul muxlebs, maSin
specialuri norma sargeblobs upiratesi ZaliT DSU-Si mocemul
normasTan mimarTebiT. amasTan dakavSirebiT, vmo-is aqvs sakmaod
saintereso precedentebis baza. aRsaniSnavia, rom normaTa

151 Dispute Settlement Understanding, WTO, Art. 23.
152 Yuval Shany, The Competing Jurisdictions of International Courts and Tribunals, (Oxford
University Press 2003), p. 183.
153 US: Sections 301-310 of the Trade Act of 1974 WTO DOC. WT/DS152/R (1999), p. 313.
154 US - Certain EC products, PR, DS165, paras 6.19-6.20. ix. aseve: saapelacio palatis
gadawyvetileba imave saqmeze, para. 111.
155US - Section 301 Trade Act Panel Report, DS152, para. 7.45. fns. 655 and 656, ix. aseve: Panel
Report, US - Certain EC products, DS165, paras. 6.17-6.20.
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ierarqiis sakiTxis win wamoweva xdeba maSin, rodesac saxezea
konfliqti normebs Soris, kerZod, rodesac zogadi da
specialuri norma urTierTgamomricxav debulebebs Seicaven.
ufro metic, saapelacio palatam dasZina da aRniSna, rom
normebs Soris gansxvavebis ararsebobis SemTxvevaSi aucileblad
gamoyenebul unda iqnes zogadi da specialuri normebi erTad.
Sesabamisad, upiratesi Zalis principic saxeze aRar aris.156

gamomdinare yovelive aRniSnulidan, dgindeba, rom saxelmwifo
valdebulia, mimarTos vmo-is farglebSi arsebul davebis
ganxilvis meqanizms, oRond im daTqmiT, rom mas aqvs
SesaZlebloba/valdebuleba, Sesabamisi pirobebis arsebobis
SemTxvevaSi gamoiyenos an zogadi normebi, an specialuri, an
orive erTad. sainteresoa, aqvs Tu ara saxelmwifos ufleba,
specialur da zogad normaTa ierarqiaze dayrdnobiT davis
gansaxilvelad mimarTos davebis ganxilvis vmo-isgan
damoukidebel meqanizms. am kiTxvaze pasuxs iZleva SeTanxmeba
sanitariuli da fitosanitariuli aspeqtebis Sesaxeb, romlis me-
11 muxlis me-3 nawili acxadebs, rom arafers ar SeuZlia xeli
SeuSalos mxareTa mxridan vmo-is farglebSi arsebuli
meqanizmebis gamoyenebas, garda davis gadawyvetis sxva
saerTaSoriso organizaciebisa da saerTaSoriso
xelSekrulebebis farglebSi arsebuli meqanizmebis gamoyenebisa.
miuxedavad xelSekrulebaSi arsebuli aseTi Canawerisa, Tavad
vmo-is davebis ganxilvis meqanizmi calsaxad miuTiTebs wevr
saxelmwifoTa valdebulebaze, sadavo sakiTxi ganixilon
mxolod organizaciis farglebSi arsebuli sistemis gamoyenebiT
da ar mimarTon vmo-is farglebs gareT arsebul davebis
mSvidobiani gadawyvetis sxva meqanizmebs. amasTanave,
gasaTvaliswinebelia is garemoebac, rom aseTi SezRudva
moqmedebs mxolod marakeSis SeTanxmebaSi CamoTvlil
xelSekrulebebze da ara vmo-is wevr saxelmwifoTa mier
ormxrivad an mravalmxrivad dadebul SeTanxmebebze, romelTa
farglebSic saxelmwifos eZleva sruli Tavisufleba davis
ganxilvis meqanizmis arCevis mimarTulebiT. Tumca erTia
uflebis arseboba da meorea mxareTa survili, gaitanon sadavo
sakiTxi vmo-is farglebs gareT. arCevanis TavisuflebaSi cudi
araferi ar aris, magram isic gasaTvaliswinebelia, rom, rac ar
unda gadawyviton mxareebma, vmo mainc darCeba mis farglebSi
dadebuli saerTaSoriso xelSekrulebebis ganxilvis specialuri
kompetenciis mqone saerTaSoriso organizaciad, romelsac aqvs
Camoyalibebuli davebis ganxilvisa da gadawyvetilebis
gamotanis met-naklebad erTiani da, amave dros, sakmaod moqnili

156 Appellate Body Report, Guatemala - Cement I, DS60, para. 65. ix. aseve: Appellate Body Report,
US - FSC, DS108, para. 159; Appellate Body Report, US - Hot-Rolled Steel, DS184, paras. 51 and 56-
57.
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sistema. Sesabamisad, yovelTvis ufro gonivrulia, sakiTxis
mosawesrigeblad mimarTo im specialuri kompetenciis mqone
organizacias, romlis farglebSic Seiqmna da amoqmedda esa Tu
is saerTaSoriso xelSekruleba.

IV.2 vmo da garemos samarTali

Tanamedrove savaWro urTierTobebSi arsebuli konkurentuli
iurisdiqciebi mravalwaxnagovnad aris gadajaWvuli
saxelmwifoTaSorisi urTierTobebis TiTqmis yvela sferosTan,
rac gamomdinareobs vaWrobis yovlismomcveli bunebidan,
moawesrigos saerTaSoriso Tanamegobrobis winaSe arsebuli da
aqtiurad warmarTuli komerciuli interesebi. vinaidan
winamdebare naSromis kvlevis sagani ar aris vaWrobis msoflio
organizaciisa da saerTaSoriso doneze arsebuli sxva
saerTaSoriso organizaciebisa Tu xelSekrulebebis analizi
konkurentuli iurisdiqciebis gansaxilvelad, amjerad
yuradReba gamaxvilebulia ekologiur samarTalze, rac
warmodgenas gviqmnis, konkurentuli iurisdiqciebis arsebobidan
gamomdinare, saxelmwifoTa da, Sesabamisad, saerTaSoriso
organizaciebis winaSe arsebul gamowvevebze.

garemosdacviTi politikis sul ufro metad gaaqtiurebam
gavlena moaxdina aseve mravalmxriv savaWro sistemazec, rac
aisaxa imaSi, rom vmo-Si Seiqmna specialuri komiteti vaWrobasa
da garemos dacvaze. am yvelaferma ki axali siZlieriT Seiyvana
vaWrobis sistemaSi garemosdacviTi normebi. 2001 wels dohas
ministerialze safuZveli Caeyara molaparakebebis dawyebas am
mimarTulebiT.157 komitetis movaleobaa, gamoikvlios vaWrobasa
da garemos urTierTdamokidebuleba, SeimuSaos Sesabamisi
rekomendaciebi da moaxdinos im cvlilebebis iniciireba, rac
savaWro normebSi unda iqnes Setanili, garemos dacvidan
gamomdinare.158

vmo-is wevri saxelmwifoebi darwmunebulni arian imaSi, rom
Ria, miukerZoebeli da aradiskriminaciuli savaWro sistema xels
uwyobs rogorc saerTaSoriso, aseve erovnul doneze garemos
dacvis miznebis miRwevas. es mosazreba ganmtkicda 1992 wels
gaeros garemos dacvisa da ganviTarebisadmi miZRvnil

157 Understanding the WTO: Cross-Cutting and new issues, The environment: a specific concern,
xelmisawvdomia: <http://www.wto.org>.
158 The committee on Trade and Environment: broad-based responsibility, xelmisawvdomia:
<http://www.wto.org>.
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konferenciaze da, mis Semdgom, iohanesburgSi msoflio
samitze.159

zeviT aRniSnulidan gamomdinare, metad sainteresoa, Tu
rogoria vmo-isa da garemos Sesaxeb SeTanxmebaTa urTierToba
da, saerTod, rogori gavlena SeiZleba moaxdinon am saxis
normebma rogorc vmo-is sistemaze, aseve saxelmwifoTa Sida
samarTalze da rogoria saerTaSoriso samarTlisa da Sida
samarTlis Tanafardoba am kuTxiT.

aRsaniSnavia, rom amJamad vmo-is miRma 200-ze meti moqmedi
garemosdacviTi saerTaSoriso SeTanxmeba arsebobs. maT uwodeben
mravalmxriv garemosdacviT SeTanxmebebs. daaxloebiT 20 maTgani
Seicavs normebs, romelTac SeuZliaT vaWrobaze gavlenis
moxdena, kerZod SeuZliaT: zogierTi produqtiT vaWrobis
akrZalva; aseve, saxelmwifoebisaTvis gansakuTrebul
garemoebebSi vaWrobis SezRudvis moTxovna. aseT
xelSekrulebebs miekuTvneba: ozonis xvrelis dacvis monrealis
oqmi, bazelis konvencia, romelic Seexeba saerTaSoriso
sazRvrebSi saSiSi narCenebis gadazidvas an gayidvas, iseve
rogorc SeTanxmeba safrTxeSi myofi saxeobebiT saerTaSoriso
vaWrobis Sesaxeb.160 am saerTaSoriso xelSekrulebaTa gavlena
vmo-is politikasa da precedentul samarTalze yvelaze kargad
Cans iqidan, Tu romeli konvenciis normas gamoiyenebs vmo-is
davebis ganmxilveli organo sakiTxis gadawyvetisas. sainteresoa,
ra moxdeba im SemTxvevaSi, rodesac dava warmoiSoba imis gamo,
rom vmo-is wevrma saxelmwifom garkveuli qmedeba ganaxorciela
vaWrobis winaaRmdeg, magaliTad, daadgina gadasaxadi an SezRuda
importi, garemos dacvis SeTanxmebis safuZvelze, amas ki
asaCivrebs meore saxelmwifo. romeli xelSekrulebis
safuZvelze moxdeba sakiTxis gadawyveta? am kiTxvaze Semdegi
pasuxi aqvs vaWrobisa da garemos dacvis komitets: Tu davis
warmomSobi, vaWrobis winaaRmdeg ganxorcielebuli qmedeba
nakarnaxevia garemosdacviTi SeTanxmebidan da davis orive
monawile gvevlineba am xelSekrulebis monawiled, maSin maT
unda scadon sakiTxis mowesrigeba garemos dacvis Sesaxeb
SeTanxmebis Sesabamisad, magram Tu imave SemTxvevaSi erT-erT
saxelmwifos ar eqneba xelSekrulebaze xeli mowerili, maSin
sakiTxi unda gadawydes vmo-is davebis ganmxilveli organos
mier, mis farglebSive arsebuli xelSekrulebebis normaTa
Sesabamisad, miT umetes, rom vmo ar izRudeba mxolod vaWrobis
maregulirebeli normebiT da mas Sesabamis eqspertebTan
konsultaciis Sedegad SeuZlia kidec, ganixilos

159 iqve.
160 WTO and environmental agreements: how are they related?, xelmisawvdomia:
<http://www.wto.org>.
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garemosdacviTi sakiTxebi.161 am sakiTxis dasazusteblad unda
aRiniSnos, rom vaWrobis msoflio organizaciis wevr
saxelmwifoebs aqvT arCevanis Tavisufleba davis ganxilvis
meqanizmis arCevis mimarTulebiT im SemTxvevaSi, rodesac sadavo
sakiTxi gamomdinareobs vaWrobis msoflio organizaciis
farglebs gareT dadebuli iseTi SeTanxmebidan, romelsac
SesaZloa, gavlena hqondes vaWrobaze. aseTi midgoma, ZiriTadad,
ganpirobebulia imiT, rom ar SezRudos davis mxareebi
argumentaciis Camoyalibebisas, da Tu maTTvis vaWrobasTan
dakavSirebuli, magram ara vmo-is farglebSi dadebuli,
xelSekrulebis garSemo ainteresebT Sesabamisi muxlebis
dazusteba, airCion yvelaze metad misaRebi samarTlebrivi
forumi da ipovon pasuxebi wamoWril kiTxvebze.

unda aRiniSnos, rom garemos dacvasTan dakavSirebuli sami
metad saintereso da mniSvnelovani saqme gamoiyofa vmo-is
precedentul samarTalSi, romelTa analizic mocemulia
winamdebare naSromSi, esenia: shrimp-turtle; tuna-dolphin da China-Rare
Earths.

aRsaniSnavia, rom saqme shrimp-turtle ufro Zvelia, vidre
dRevandeli saxiT arsebuli saerTaSoriso savaWro sistema,
radganac dava daiwyo 1973 wels, xolo vaWrobis msoflio
organizacia oficialurad daarsda 1994 wels sakuTar unikalur
davebis ganxilvis meqanizmTan erTad. saqmis faqtobrivi
garemoebebis gacnobis Semdeg kidev ufro cxadi xdeba, Tu
rogori stabiluria da ganWvretadi saerTaSoriso savaWro
sistema saxelmwifoTaSorisi sadavo sakiTxebis mowesrigebis
TvalsazrisiT. davebis ganmxilveli organos argumentacia
TiTqmis ucvleli rCeba, miuxedavad im droisa da ekonomikuri
realobisa, romelic dgas vaWrobis msoflio organizaciis wevri
saxelmwifoebis winaSe. am sakiTxze ufro detalurad
SevCerdebiT winamdebare qveTaviT gaTvaliswinebuli yvela saqmis
ganxilvis bolos Sesajameblad.

saqmis - shrimp-turtle – mixedviT, indoeTma, malaiziam,
pakistanma da tailandma Seitanes sarCeli aSS-is winaaRmdeg,
radganac man SezRuda krevetebis importi am ukanasknelTa mier
gamoyenebuli rewvis meTodebis gamo, romliTac uzarmazari
ziani adgeboda kus populacias. aSS-is gadaSenebis piras myof
saxeobaTa 1973 wlis aqtis Sesabamisad, gansakuTrebuli dacviT
sargeblobda mis wylebSi mobinadre kuebis 5 saxeoba da
meTevzeebs moeTxovebodaT, Tevzaobis procesSi gamoeyenebinaT
iseTi saSualebebi, rac Tavidan aacilebdaT kus gaxvevas badeSi
krevetebTan erTad, gansakuTrebiT im adgilebSi, sadac kuebis
raodenoba moWarbebulad iyo.162

161 Disputes: where should they be handled?, xelmisawvdomia: <http://www.wto.org>.
162 US - Shrimp and Shrimp Products, WT/DS58/AB/R, para.1.
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aSS-is sajaro kanonis 609-e seqciis Sesabamisad, ikrZaleboda
im krevetebis importi aSS-Si, romelTa rewvis drosac ziani
adgeboda kus populacias, garda im SemTxvevisa, Tu importiori
saxelmwifo iRebda garkveul zomebs, raTa Tavidan aecilebina
kuebisTvis zianis miyeneba. praqtikulad es niSnavda, rom im
saxelmwifoebs, romelTa wylebSic binadrobda kus 5 saxeobidan
erT-erTi mainc, aSS-Si produqtis importirebis sertifikatis
mosapoveblad yovelTvis mouwevdaT kuebisTvis usafrTxo
saSualebebis gamoyeneba krevetebis rewvisas.163

saapelacio palatam daadgina, rom ku miekuTvneba amowurvad
bunebriv resurss, romlis dacvis ufleba aqvs aSS-s sakuTari
Sida kanonmdeblobiT,164 magram am SemTxvevaSi xsenebuli qveyana
ar marTldeba imitom, rom man sakuTari garemosdacviTi
politikiT daarRvia vmo-is umTavresi dasayrdeni principi -
diskriminaciis akrZalva. aSS-is qmedebebi ki diskriminaciuli
iyo imdenad, ramdenadac man oTx mosarCele saxelmwifos ar
SesTavaza is SeRavaTebi, rac karibis qveynebisTvis hqonda
SeTavazebuli, kerZod: am ukanasknelT uwevda finansur
daxmarebas Sesabamisi aRWurvilobis SesaZenad da aZlevda ufro
met dros maTi sasertifikacio normebis SesabamisobaSi
mosayvanad, rac ar gaukeTebia mosarCeleTa misamarTiT. swored
amitom saapelacio palatam mosTxova aSS-s, sakuTari qmedebebi
moeyvana GATT-is XX muxlis moTxovnebTan SesabamisobaSi.165

ufro metic, saapelacio palatam aRniSna, rom, rodesac vmo-is
wevri saxelmwifo adgens sakuTar garemosdacviT politikas,
veravin Caereva mis survilSi, radgan garemos dacva aris metad
mniSvnelovani sakiTxi, romelic moiTxovs qmediTi RonisZiebebis
gatarebas, raTa miRweul iqnes garemos dacvis umTavresi mizani,
magram, amave dros, saxelmwifoebs ar unda daaviwydeT, rom
sakuTari qmedebebiT ar daarRvion sxva saxelmwifoTa uflebebi
da usamarTlo da araTanabari pirobebis SeTavazebiT vmo-is
wevri qveynebisaTvis winaaRmdegobaSi ar movidnen amave
organizaciis farglebSi nakisr valdebulebebTan.166

gadawyvetilebis aRsrulebasTan dakavSirebiT ki unda
aRiniSnos: 2000 wlis 27 ianvars aSS-ma Seatyobina davebis
ganmxilvel organos, rom man gaatara yvela RonisZieba
gadawyvetilebis aRsasruleblad. Tumca amave wlis 12 oqtombers
malaiziam davebis ganmxilvel organos mimarTa aSS-is
winaaRmdeg am ukanasknelis mier saapelacio palatis
rekomendaciebis Seusruleblobis braldebiT,167 rac am

163 Ibid., para. 2-4.
164 Ibid., para. 132.
165 Ibid., para. 185.
166 Ibid., para. 186.
167 Implementation Status of Adopted Reports, US-Srimp, xelmisawvdomia: <http://www.wto.org>.
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SemTxvevaSi moiTxovs sakiTxis gadawyvetas davis gadawyvetis
Sesaxeb wesebis 21.5 muxlis Sesabamisad. es muxli ki
iTvaliswinebs saqmeze kvlav molaparakebebis dawyebas.168 Tumca
sabolood gadawyvetileba mainc aRsrulda 2001 wlis 21
noembers.169

meore saqme, romelic garemosdacviTi politikis konteqstSi
saerTaSoriso samarTlisa da Sida samarTlis Tanafardobis
mxriv ipyrobs yuradRebas, aris e.w. „tuna-dolphin~. am saqmis
mniSvneloba gamomdinareobs, Semdegi ori umTavresi sakiTxis
gamokveTis aucileblobidan, kerZod: 1. SeuZlia Tu ara erT
saxelmwifos meores ukarnaxos, rogori unda iyos misi
garemosdacviTi normebi? 2. ramdenad krZalaven vaWrobasTan
dakavSirebuli normebi produqtis warmoebis meTodebs.
yvelaferi daiwyo imiT, rom yviTeli Tinusis rewva
mimdinareobda meqsikaSi da am ukanasknels saeqsportod gahqonda
Tevzis es saxeoba aSS-Si. unda aRiniSnos, rom yviTeli Tinusi
ufro patara Tevzia, vidre delfini da misi Weris dros xSirad
xdeboda delfinebis gaxveva badeSi. swored amitom aSS-ma
gadaSenebis piras myofi saxeobebis Sesaxeb kanoniT akrZala
Tevzis rewvisTvis iseTi saSualebebis gamoyeneba, romlebic
zians ayenebdnen delfinebs. amave kanonis Sesabamisad, embargo
iyo dadgenili im produqtebze, romlebic am kanonis normaTa
darRveviT iqneboda importirebuli.170

aqve unda aRiniSnos, rom aSS-Si moqmedebda aseve delfinTa
dacvis aqti, romlis Sesabamisadac, produqtebi daiyo 3
kategoriad da daeqvemdebara savaldebulo markirebas. es
kategoriebi iyo: pirveli, romelic ar iwvevda delfinebisTvis
zianis miyenebas rewvis procesSi; meore, delfins ayenebda
mcired zians; da mesame, rodesac delfinebis populacias
seriozuli safrTxe emuqreboda.171

1991 wels meqsikam sakiTxis gadasawyvetad mimarTa panels,
romelmac saqme Semdegnairad Semoatriala: aSS-s ar SeeZlo
embargos daweseba meqsikidan importirebul produqtebze
mxolod imitom, rom am ukanasknelis Sida kanonmdebloba Tevzis
rewvasTan dakavSirebiT ewinaaRmdegeboda aSS-Si moqmed kanons.
am sakiTxs ewoda „produqti~ „procesis winaaRmdeg~.172

panelma aseve daadgina, rom GATT-is normebis Sesabamisad,
qveyanas ar SeuZlia, sakuTari Sida kanonmdeblobis sxva

168 Understanding on Rules and Procedures Governing The Settlement of Disputes, muxli 21.5,
xelmisawvdomia: <http://www.wto.org>.
169 Compliance proceedings completed without finding of non-compliance on 21 November 2001,
xelmisawvdomia: <http://www.wto.org>.
170 US - Restitctions on Imports of Tuna, (DS21/R - 39S/155), paras. 2.3-2.5.
171 Ibid., para. 2.12.
172 Ibid., para.6.2.
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qveyanaSi aRsrulebis mizniT daawesos vaWrobaze garkveuli
SezRudvebi, im SemTxvevaSic ki, rodesac sakiTxi Seexeba
amowurvadi bunebrivi resursebis dacvas.173

Sesabamisad, panelma daadgina, rom aSS-is qmedebebi
ewinaaRmdegeboda GATT-is XI da XX muxlebs, xolo, rac Seexeba
markirebas, am SemTxvevaSi GATT-is I muxlis darRveva saxeze ar
iyo, radgan is isaxavda miznad sazogadoebis informirebas da
Tanabrad vrceldeboda adgilobriv Tu importirebul
produqtze.174 ar SeiZleba am ukanasknelze ar daveTanxmoT
panelis gadawyvetilebas, radganac momxmarebels aqvs ufleba,
icodes, Tu rogor zians ayenebs mis mier moxmarebuli
produqtis damzadeba garemos, iseve rogorc mniSvnelovania imis
gansazRvra, Tu ra zianis momtani SeiZleba iyos esa Tu is
produqti janmrTelobisaTvis. savalalo mdgomareobaa am mxriv
ganviTarebad saxelmwifoebSi, sadac xalxi moklebulia
nebismieri saxis informacias daxlebze aRmoCenili produqtis
vargisianobis Sesaxeb, arada sazogadoebaSi aris mzaoba
informaciis gagebasTan dakavSirebiT.175

morigi saqme, romelic ipyrobs Cvens yuradRebas vaWrobis
msoflio organizaciis farglebSi arsebuli saxelmwifoTa
ekologiuri politikis maregulirebeli normebis Sefasebis
TvalsazrisiT, aris aris China-Rare Earths. es saqme mniSvnelovania
ara mxolod ekologiis dacvis mimarTulebiT CineTis mier
damkvidrebuli samarTlebrivi politikis gacnobisa da
analizisaTvis, aramed im miznebisTvisac, romlebic ukavSirdeba
vaWrobis msoflio organizaciaSi arsebul xedvas, importisa da
eqsportis mowesrigebis TvalsazrisiT.

marTalia, vaWrobis msoflio organizaciis davebis
ganmxilvel organos, ZiriTadad, uwevs saxelmwifoTa mier
importisaTvis dadgenili savaWro barierebisa Tu
diskriminaciuli normebis Sesaxeb davebis ganxilva-gadawyveta
da iqmneba STabeWdileba, rom es organizacia, orientirebulia
mxolod bazarze daSvebis wesebis msoflio savaWro sistemasTan
SesabamisobaSi moyvanaze, magram es ase ar aris. vaWrobis
msoflio organizacias aqvs kargad Camoyalibebuli xedva, aseve
erTi wevri saxelmwifodan meoreSi gansaxorcielebeli
eqsportis mimarT dadgenili kvotebis mimarTulebiTac, Tumca es
sakiTxi ufro iSviaTad dgeba davebis ganmxilveli organos
winaSe gadasawyvetad.

saqme China-Rare Earths exeboda CineTis mier dadgenil
saeqsporto kvotebs bunebaSi arsebul iseT iSviaT elementebze,

173 Ibid., para. 6.3.
174 Ibid., para. 6.1-7.3.
175 Domestically prohibited goods: dangerous chemicals, etc, xelmisawvdomia:
<http://www.wto.org>.
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rogorebicaa volframi da molibdeni. 2012 wlis 13 marts am
elementebis eqsportisaTvis dadgenili kvotebis Sesaxeb
konsultaciebis dawyeba moiTxova amerikis SeerTebulma
Statebma, mogvianebiT ki mas SeuerTdnen iaponia da evrokavSiri.
moTxovna konsultaciebis dawyebis mimarTulebiT ukavSirdeboda
CineTis mier volframisa da molibdenis eqsportisaTvis
dadgenil SezRudvebs, kerZod: gadasaxadebs dadgenili
elementebis eqsportisaTvis; minimalur saeqsproto fasebs;
eqsportisas gamosayenebel salicenzio moTxovnebs da
raodenobrivi SezRudvebis administrirebisaTvis gamosayenebel
damatebiT moTxovnebsa da procedurebs.

amerikis SeerTebuli Statebis mtkicebiT, CineTis mier
gamoyenebuli SezRudvebi ewinaaRmdegeboda 1994 wlis GATT-is
VII, VIII, X da XI muxlebs, iseve rogorc vaWrobis msoflio
organizaciaSi CineTis gawevrianebis oqmis im muxlebs, romlebic
adgendnen CineTis savaWro valdebulebebs. gamomdinare iqidan,
rom mxareebma konsultaciebis reJimSi ver miaRwies SeTanxmebas,
2012 wlis 27 ivniss amerikis SeerTebulma TxovniT mimarTa
vaWrobis msoflio organizaciis davebis ganmxilvel organos
panelis Camosayalibeblad.176

vaWrobis msoflio organizaciis davebis ganmxilveli
organos palatam Semdegi ram daadgina:

CineTis mier dadgenili saeqsporto SezRudvebi ukavSirdeba
iSviaT bunebriv elementebs, romlebic gamoiyeneba sxvadasxva
saxis eleqtronuli saqonlis dasamzadeblad. CineTis mtkicebiT,
es SezRudvebi gamowveulia amowurvadi bunebrivi resursebis
SenarCunebisaTvis zrunviT. amis sapirispirod momCivanma
mxareebma aRniSnes, rom CineTis mier dadgenili SezRudvebi
mimarTulia adgilobrivi mwarmoeblebis interesebis dacvisaken
da ara bunebrivi resursebis SenarCunebisaken.

momCivanTa mtkicebiT, CineTis mier gamoyenebuli saeqsporto
mosakreblebi, dawesebuli bunebaSi arsebul iSviaT elementebze
– molibdensa da volframze, Seusabamoa vaWrobis msoflio
organizaciis farglebSi CineTis mier aRebul valdebulebebTan
da ewinaaRmdegeba am saxelmwifos organizaciaSi gawevrianebis
oqms, romelSic CamoTvlilia produqtebi saeqsporto
gadasaxadis dasadgenad (dasaxelebuli arcerTi elementi ar
aris miTiTebuli am CamonaTvalSi).177

CineTi daeTanxma momCivnebis argumentebs, Tumca dasZina, rom
1994 wlis GATT-is XX muxli iTvaliswinebs e.w. `zogad
gamonaklisebs~, im SemTxvevis gasamarTleblad, rodesac,
SesaZlebelia, vaWrobis msoflio organizaciis wevri

176 China - Measures Related to the Exportation of Rare Earths, Tungsten and Molybdenum, Key findings -
available < https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds431_e.htm>.
177 China –Rare Earths, Panel Report - WT/DS431/R WT/DS432/R WT/DS433/R, paras. 2.13-2.15.
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saxelmwifo arRvevs GATT-is Sesabamis muxlebs, magram amas
akeTebs adamianTa, cxovelTa da mcenareebis dasacavad da
sicocxlisa da janmrTelobis SesanarCuneblad. CineTis am
argumentebs ar daeTanxmnen arc mosarCeleebi da arc Tavad
paneli, roca xazi gausves garemoebas, rom zogadi
gamonaklisebis wesis aRniSnul SemTxvevaze gavrceleba
dauSvebelia saxeze ararsebuli myari argumentebis gamo, kerZod,
CineTis mier gamoyenebuli saeqsporto gadasaxadebi ar aris
aucilebeli adamianTa, cxovelTa da mcenareTa janmrTelobisa
da sicocxlis dasacavad, da amdenad, is arRvevda vaWrobis
msoflio organizaciis farglebSi aRebul valdebulebebs.178

aRniSnuli saqme aseve mniSvnelovania eqsportisaTvis
dawesebuli kvotebis garSemo mxareTa Soris warmarTuli azrTa
sxvadasxvaobis gaTvaliswinebiT, kerZod, CineTis mtkicebiT, mis
mier molibdensa da volframTan dakavSirebiT dadgenili
saeqsporto kvotebi srulad Seesabameboda 1994 wlis GATT-is
XX(g) muxls, radganac is emsaxureboda amowurvadi bunebrivi
resursebis SenarCunebas. amas paneli ar daeTanxma, roca aRniSna,
rom CineTis mier gamoyenebuli saeqsporto kvotebi mimarTuli
iyo adgilobrivi industriis politikis miznebis misaRwevad da
ara bunebrivi resursebis SesanarCuneblad. paneli daeTanxma
CineTs argumentaciis im nawilSi, rom GATT-is XX muxlis
miznebisaTvis bunebrivi resursebis SenarCuneba ufro mets
niSnavs, vidre mxolod `sityvaTSeTanxmebas~ da rom vaWrobis
msoflio organizaciis wevr saxelmwifos aqvs suverenuli
ufleba, TviTonve ganaviTaros sakuTari garemosdacviTi
politika, rac gamomdinareobs isev da isev saerTaSoriso
sajaro samarTlidan da gaeros Sesabamisi instrumentebidan,
magram, amasTanave, panelma dasZina, rom es ufleba ar aZlevs
saxelmwifos imis SesaZleblobas, gaakontrolos bunebrivi
resursebiT vaWrobis saerTaSoriso bazari.179

panelma aseve dasZina, rom CineTi msgavs SezRudvebs ar
awesebda aRniSnuli elementebis adgilobriv gamoyenebaze.
panelma, mas Semdeg, rac Seiswavla CineTis mier molibdenisa da
volframis gamoyenebisaTvis dadgenili Sida regulaciebi,
saidanac cxadad gamoCnda, rom eqsportisaTvis dawesebuli
SezRudvebi xels uwyobda erovnuli industriis ganviTarebas am
mimarTulebiT, daadgina, rom 1994 wlis GATT-is XX (g) muxlis
moTxovnebi daculi ar iyo CineTis mxridan.180

panelis es gadawyvetileba samarTlebrivi dasabuTebis, aseve
argumentaciis dazustebis miznebisaTvis 2014 wlis aprilSi

178 ibid., paras: 7.115-7.117.
179 ibid., para.: 7.314 – 7.337
180 ibid.
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gaasaCivres rogorc amerikis SeerTebulma Statebma, iaponiam da
evrokavSirma, aseve Tavad CineTmac.

gamomdinare iqidan, rom saqmeSi sadavo iyo ara mxolod 1994
wlis GATT-is XX muxlis darRvevis sakiTxi, aramed CineTis
vaWrobis msoflio organizaciaSi gawevrianebis oqmidan
gamomdinare aRebuli valdebulebebi, es saqme iTvleba erT-erT
umniSvnelovanes saqmed, romelic ganxiluli yofila davebis
ganmxilveli organos mier (vmo-Si gawevrianebis oqmis
mniSvnelobaze momdevno TavebSi kidev ufro metad gavamaxvilebT
yuradRebas, gansakuTrebiT saqarTvelosa da ruseTs Soris
arsebuli urTierTobebis analizisas).

saapelacio palatam marakeSis SeTanxmebisa da gawevrianebis
oqmis urTierTdakavSirebul bunebaze msjelobisas daadgina:
marakeSis SeTanxmebis XII,1 muxli, romelic adgens organizaciaSi
gawevrianebis zogad wess, ar iZleva mkveTrad gamoxatul
regulacias imasTan dakavSirebiT, Tu ramdenad ukavSirdeba wevr
saxelmwifoTa individualuri gawevrianebis oqmebi marakeSis
SeTanxmebidan da mravalmxrivi savaWro SeTanxmebebidan
gamomdinare warmoSobil uflebebsa da valdebulebebs.

saapelacio palatam aRniSna, rom CineTis gawevrianebis oqmis
Sesabamisi muxlis Tanaxmad, oqmi aris vaWrobis msoflio
organizaciis sadamfuZneblo SeTanxmebis ganuyofeli nawili.
aseTi Canaweri ki, saapelacio palatis SexedulebiT, emsaxureba
mizans, erTmaneTTan daakavSiros, erTi mxriv, oqmi da, meore
mxriv, vmo-is farglebSi aRebuli uflebebi da valdebulebebi.
Sesabamisad, es dokumentebi organizaciis farglebSi arsebuli
uflebebisa da valdebulebebis ganmartebisaTvis erTad unda
iqnes wakiTxuli.181

vaWrobis msoflio organizaciis davebis ganmxilvelma
organom 2014 wlis 29 agvistos daamtkica saapelacio palatis
gadawyvetileba aRniSnul saqmeze da CineTs sakuTari
regulaciebis vaWrobis msoflio organizaciis moTxovnebTan
SesabamisobaSi mosayvanad mieca gonivruli vada, romelic
amoiwura 2015 wlis 2 maisamde, xolo amave wlis 20 maiss CineTma
acnoba vmo-is mis mier gadawyvetilebis aRsrulebis Sesaxeb.

am TavSi arsebuli informaciis analizi Semdegi daskvnis
gakeTebis saSualebas gvaZlevs, rom, miuxedavad imisa, rogori
xedvac ar unda iyos Camoyalibebuli vmo-is farglebSi arsebul
saerTaSoriso xelSekrulebebSi garemos dacvasTan mimarTebiT,
sul erTia, mainc davebis ganmxilveli organo am normebs imgvar
ganmartebas gaukeTebs, rom ufro metad daculi iqneba ekonomika,
vidre ekosistema, da es arc aris gasakviri am organizaciis
saqmianobis miznebis gaTvaliswinebiT. vaWrobis msoflio

181 ibid., Appalte body reports - WT/DS431/AB/R WT/DS432/AB/R WT/DS433/AB/R, paras: 5.71-5.73.
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organizaciis damfuZneblebi da mogvianebiT gawevrianebuli
saxelmwifoebi erTxmad aRiareben im ubralo WeSmaritebas, rom
es organizacia Tavidanve Seiqmna saxelmwifoTaSorisi vaWrobis
koordinebulad warmarTvisa da vaWrobaSi arsebuli yvelanairi
barieris aRmosafxvrelad, raTa saerTaSoriso komerciuli
urTierTobebi ganviTardes gamWvirvaleobis, ganWvretadobisa da
diskriminaciis akrZalvis principebze dayrdnobiT. Tumca aqve
unda gaviTvaliswinoT, rom wevr saxelmwifoTa argumentebi, Tu
maT namdvilad aqvT ekologiis dacvis survili, unda
efuZnebodes ufro myar mtkicebulebebs sakuTari poziciis
dacvis mimarTulebiT da ar unda tovebdes diskriminaciisa da
erovnuli produqciis mimarT proteqcionistuli
damokidebulebis gancdas. vaWrobis msoflio organizaciis
davebis ganmxilveli organos mier warmodgenili msjeloba,
marTalia, imTaviTve saerTaSoriso vaWrobis dacvisken aris
mimarTuli, magram, amave dros, sakmaod zust Sefasebas ukeTebs
wevr saxelmwifoTa mier ekologiis dacvis keTil ideas
amofarebul ekonomikuri interesebis gatarebis mravalwaxnagovan
politikas, roca maT Seaxsenebs saerTaSoriso vaWrobaSi
arsebul im ZiriTad principebsa da normebs, romelTa
Sesrulebac Tanabrad evaleba vmo-is nebismier wevr
saxelmwifos, miuxedavad teritoriuli sididisa Tu ekonomikuri
ganviTarebis donisa.

erTi ram cxadia: saxelmwifoTa ganviTarebisaTvis dadgenili
prioritetebi ar unda moqmedebdnen imis sapirispirod, ris
gareSec yvelaferi azrs dakargavs da kacobrioba moispoba.
dazianebuli ekosistemis pirobebSi cocxali organizmebi,
romelTa Sorisac aseve arian adamianebi, moklebulni arian
arsebobis SesaZleblobas.

vaWrobis msoflio organizaciis farglebSi damkvidrebuli
normebis interpretaciis praqtika garkveul problemebs qmnis
aseve saerTaSoriso samarTalSi arsebuli konkurentuli
iurisdiqciebis TvalsazrisiTac, im ubralo mizezis gamo, rom
analogiur SemTxvevebze absoluturad gansxvavebuli
Sexedulebebi aqvT garemos damcvel saerTaSoriso
organizaciebs. am mxriv gamoirCevian aseve biomravalferovnebis
dasacavad moqmedi mravalmxrivi saerTaSoriso xelSekrulebebi.
Tumca yovelives gaTvaliswinebiT, im pirobebSi, rodesac
saerTaSoriso doneze arsebobs vaWrobis msoflio organizacia,
romelsac aqvs efeqturi gadawyvetilebebis aRsrulebis
meqanizmi, wevri saxelmwifoebi amjobineben swored mis
farglebSi davebis ganxilvis procedurebis dawyebas, nacvlad
imisa, rom eZebon alternatiuli gamosavali.

winamdebare naSromis momdevno Tavi mimoixilavs vaWrobis
msoflio organizaciis wevr saxelmwifoTa mier saerTaSoriso
xelSekrulebebiT nakisri valdebulebebis Sesrulebis praqtikas
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da avlebs paralelebs organizaciis wevr ganviTarebul da
ganviTarebad saxelmwifoebs Soris arsebul gansxvaveba-
msgavsebebTan am mimarTulebiT.

V. vmo-is davebis ganmxilveli organos
gadawyvetilebaTa implementacia

sayovelTaod aRiarebuli faqtia, rom vmo msoflios erT-
erTi yvelaze warmatebuli saerTaSoriso organizaciaa, romelic
ukve mravali welia, axerxebs, dRiTidRe gaaumjobesos
sadamfuZneblo da sakvanZo principebisadmi wevr saxelmwifoTa
pativiscema da, amave dros, moizidos ufro meti qveyana
gasawevrianeblad. sainteresoa, riTaa ganpirobebuli es
warmateba? mxolod imiT, rom vmo vaWrobis saerTaSoriso
standartebisa da wesebis Camoyalibebas emsaxureba? Tu imiT, rom
mas aqvs sakmaod kargad ganviTarebuli davebis ganxilvisa da
gadawyvetilebaTa aRsrulebis meqanizmi?

am sakiTxebis ukeT gasaanalizeblad upirania, mimoxilul
iqnes DSU-is Sesabamisi muxlebi, romlebic davebis ganmxilveli
organos mier gamotanili gadawyvetilebebis aRsrulebisa da
aRusruleblobis SemTxvevaSi Sesabamisi sanqciebis dadgenas
Seexeba.

DSU-is 21-e muxli exeba panelisa da saapelacio palatis
gadawyvetilebebis aRsrulebas wevr saxelmwifoTa mxridan,
xolo 22-e muxli adgens aRusruleblobis SemTxvevaSi
gamosayenebeli RonisZiebebis nusxasa da farglebs.

21-e muxlis 1-li nawilis Sesabamisad, davebis ganmxilveli
organos gadawyvetilebaTa dauyovnebeli aRsruleba arsebiTi
mniSvnelobis matarebelia davebis gadawyvetis efeqtiani sistemis
funqcionirebisaTvis, rasac sargebeli moaqvs wevr
saxelmwifoTaTvis.

gadawyvetilebaTa dauyovnebeli aRsrulebis kuTxiT davebis
ganmxilvelma organom araerT saqmeze gaakeTa Sefaseba. saqmeSi -
Argentina - Hides and Leather - arbitrma vmo-is standartebisa da
normebis damrRvevi normis gauqmebisa da modificirebis Sesaxeb
aRniSna, rom: vmo-is normebTan Seusabamo qmedeba unda movides
vmo-is standartebTan SesabamisobaSi misi sruli gauqmebiTa da
modificirebiT. rodesac Seusabamo qmedeba ganxorcielebulia
statutiT, masSi unda Sevides cvlileba. rodesac qmedeba
xorcieldeba administraciuli aqtis safuZvelze, aucilebelia
axali aqtis gamocema.182

182 The non-conforming measure might also assume other forms: e.g., an executive or administrative
practice actually carried out but not specifically mandated or authorized by statute or administrative
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rogorc irkveva, implementaciisa da moqmedebis
SesabamisobaSi moyvanis valdebuleba aris specifikuri Sinaarsis
Semcveli, kerZod im aqtis gauqmeba an modificireba, romlis
safuZvelzec saxezea Sesabamisi saerTaSoriso xelSekrulebis
darRveva.183 saqmeze – Japan - DRAMs (Korea) - arbitrma daadgina, rom:
vmo-is normebTan Seusabamod moqmed wevr saxelmwifos aqvs ori
arCevani - gaauqmos is aqti, romlis gamoc irRveva saerTaSoriso
xelSekruleba, an Seitanos masSi Sesabamisi cvlileba. roca
gauqmeba gadawyvetilebis dauyovnebeli aRsrulebisaTvis ufro
mosaxerxebeli qmedebaa, magram wevri saxelmwifo miiCnevs
praqtikuli miznebidan gamomdinare, rom cvlileba Seitanos
Sesabamis aqtSi, mas SeuZlia, am ukanasknels mimarTos, oRond im
pirobiT, rom cvlilebis Setana ganxorcieldeba maqsimalurad
mokle vadebSi da im SemTxvevaSi, Tu es Sesabamisia davebis
ganxilvis organos mier miRebul rekomendaciebTan.184 Saqmeze –
Colombia - Ports of Entry - arbitrma miuTiTa DSU-is me-3 muxlis me-7
nawilze da aRniSna, rom davebis gadawyvetis meqanizmis
umTavresi mizania vmo-sTan Seusabamo qmedebebis dauyovnebeli
aRmofxvra da, miuxedavad imisa, rom damrRvevi aqtis gauqmebiT
ufro Cqara dadgeba sasurveli Sedegi, Tumca kolumbiis mxridan
Sesabamisi aqtebis cvlilebebis SetaniT da ara dauyovnebeli
gauqmebiT ar irRveva gadawyvetilebis aRsrulebisaTvis
dasaSvebi qmedebebis sqema.185 saqmeze - Chile - Price Band System -
arbitrma aRniSna, rom wevri saxelmwifos valdebuleba,
moaxdinos rekomendaciebis implementacia. gamomdinareobs
panelis da/an saapelacio palatis mier gadawyvetilebis
gamoqveynebidan. miuxedavad imisa, rom SesaZlebelia,
dauyovnebeli aRsrulebis mizanSewoniloba ar iyos dRis
wesrigSi, wevrma saxelmwifom dauyovnebliv unda daiwyos
gadawyvetilebis implementaciisaTvis saWiro nabijebis gadadgma.
wevri saxelmwifos umoqmedobas mohyveba vmo-is standartebTan
Seusabamo normiT sxva wevr saxelmwifoTaTvis miniWebuli
uflebebis gauqmeba. amis gamoa, rom arbitrebi mkacrad
akontroleben saxelmwifoTa muSaobas da, miuxedavad
umoqmedobis periodisa, panelis da/an saapelacio palatis mier
angariSis gamoqveynebidan iTvlian drois gonivrul periods.186

regulation; or a “quasi-judicial” determination by an administrative body. Since the Argentine
measures involved in this arbitration are not of these kinds, it is not necessary to examine the
requirements of compliance where those other kinds of measures are concerned.
183 Award of the Arbitrator, Argentina - Hides and Leather (Article 21.3(c)), WT/DS155/10, paras. 40-
41.
184 Award of the Arbitrator, Japan - DRAMs (Korea) (Article 21.3(c)), WT/DS336/16, para. 37.
185 Award of the Arbitrator, Colombia - Ports of Entry (Article 21.3(c)), WT/DS366/13, para. 77, ix.
aseve: Award of the Arbitrator, Chile - Alcoholic Beverages (Article 21.3 (c)),
WT/DS87/15,WT/DS110/14, para. 38.
186 Award of the Arbitrator, Chile - Price Band System (Article 21.3(c)), WT/DS207/13, para. 43.
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21-e muxlis Sesabamisad, arsebiTi mniSvneloba eniWeba
miRebuli gadawyvetilebebis aRsrulebas maqsimalurad mokle
vadebSi. 21-e muxlis me-3 punqtis Sesabamisad, panelisa da
saapelacio palatis mier gadawyvetilebis gamotanidan 30 dRis
vadaSi valdebulebaTa damrRvevma mxarem unda acnobos davebis
ganxilvis organos misi survilis Sesaxeb, rom mas unda
miRebuli gadawyvetilebis aRsruleba.

davebis ganxilvis organos aqvs sakmaod saintereso
saprecedento baza, romlis farglebSic daadgina mxareTa
mxridan gadawyvetilebaTa aRsrulebis gonivruli vada. saqmeSi -
Canada -Pharmaceutical Patents - arbitrma imsjela 21-e muxlis me-3
nawilze da daadgina, rom: 21-e muxlis me-3 nawiliT
gaTvaliswinebuli drois gonivruli vada ar SeiZleba gagebul
iqnes ise, TiTqos is aZlevs uflebas wevr saxelmwifoebs,
nebismier dros aRasrulon gadawyvetileba, aramed 21-e muxlis
me-3 nawili yvela wevri saxelmwifosagan moiTxovs
gadawyvetilebebis dauyovnebel aRsrulebas. 21-e muxlis
struqtura imgvarad aris Camoyalibebuli, rom im SemTxvevaSi,
Tu arsebobs garemoeba, romlis gamoc SeuZlebelia
gadawyvetilebis dauyovnebeli aRsruleba, saxelmwifos eZleva
sakuTari kanonmdeblobis vmo-is standartebTan SesabamisobaSi
mosayvanad gonivruli vada.187 igive azria gatarebuli saqmeSi -
US-Offset Act (Byrd Amendment), sadac arbitrma miuTiTa:
gadawyvetilebis aRsrulebis valdebulebis mqone saxelmwifos
ar aqvs imis diskrecia, Tavad gadawyvitos, rodis aRasrulebs
gadawyvetilebas. es ukanaskneli uflebamosilia, mimarTos
gonivrul vadas im SemTxvevaSi, rodesac gadawyvetilebis
dauyovnebeli aRsruleba SeuZlebelia.188

sainteresoa, aqvs Tu ara TiToeul SemTxvevaze miRebul
gadawyvetilebas gonivruli vadis Taobaze precedentuli Zala
da, aqedan gamomdinare, axdens Tu ara is gavlenas sxva msgavsi
tipis saqmeebSi wevr saxelmwifoTa mier gadawyvetilebaTa
aRsrulebis procesze. amasTan dakavSirebiT, arbirtma saqmeSi -
US - Hot-Rolled Steel, sadac aSS cdilobda, daesabuTebina
gadawyvetilebis aRsasruleblad 10-Tviani vadis gonivruloba,
miuTiTa sxva msgavs SemTxvevebze, rodesac es vada CaTvlil iqna
gonivrulad arbitris mier.189 Tumca aSS-is msjelobis

187 Award of the Arbitrator, Canada - Pharmaceutical Patents (Article 21.3(c)), WT/DS114/13, para.
45
188 Award of the Arbitrator, US - Offset Act (Byrd Amendment) (Article 21.3(c)), WT/DS217/14
WT/DS234/22, para. 40.
189 The United States referred to US - 1916 Act and US - Section 110(5) Copyright Act where the
arbitrators set the reasonable period at 10 months and 12 months, respectively. The United States on 12
July 2001 asked the DSB to modify the reasonable period of time determined by the arbitrators in both
cases, that were due to expire, respectively, on 26 July 2001 and 27 July 2001, so that the modified
periods would instead end on 31 December 2001, or on the date on which the then current 2001 session
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sapirispirod arbitrma miuTiTa, rom sxva SemTxvevebi ver iqneba
precedentuli Zalis mqone, radganac adreul SemTxvevebSi
gadawyvetilebis aRsrulebis vadebi damokidebuli iyo mxareTa
Soris arsebul SeTanxmebaze vadebTan dakavSirebiT. es SemTxveva
ki gansxvavdeboda imiT, rom mxareebma ver SeZles vadebze
SeTanxmebis miRweva.190

V.1 vmo-is farglebSi aRebuli valdebulebis
SeusruleblobisaTvis dadgenili sanqciebi

vaWrobis msoflio organizacia gvevlineba rogorc
TviTaRsrulebadi meqanizmi, e.w. wesebze dafuZnebuli sistema,
romlis arsebobis pirobebSic uflebadarRveul saxelmwifos
aqvs SesaZlebloba, normis damrRvevi saxelmwifos winaaRmdeg
gamoiyenos sapasuxo meqanizmi.

yvelaferi iwyeba davebis ganmxilveli organos mier
rekomendaciis SemuSavebidan.191 tipur SemTxvevaSi, vmo-is davebis
ganmxilveli organo SeimuSavebs rekomendacias, normis
damrRvevma mxarem moiyvanos qmedeba SesabamisobaSi vmo-is
normebTan.

rekomendaciis SemuSaveba xdeba gadawyvetilebis gamotanasTan
erTad da is Sesasruleblad savaldebuloa.192

vmo-is davebis ganxilvis sistema gansakuTrebul yuradRebas
ipyrobs sferoSi moRvawe specialistebs Soris Tavisi, SeiZleba
iTqvas, unikaluri da, amave dros, metad efeqtiani muSaobis
praqtikis gamo. faqtia, rom Tavad gamarTuli sistemis arseboba
ar ganapirobebs organizaciis warmatebuli muSaobis warmarTvas
im miznebisa da amocanebis misaRwevad, rac gaTvaliswinebulia
rogorc sadamfuZneblo xelSekrulebaSi, aseve mis ganuyofel
nawilad moazrebul danarTebSi. davebis ganxilvis meqanizmis
warmatebisa da efeqtianobis mizezi is ki ar aris, rom

of the United States Congress adjourned, whichever was earlier. At its meeting of 24 July 2001, the
DSB noted and agreed to the United States’ request. In both instances, the complaining parties - the
European Communities and Japan in US - 1916 Act; and the European Communities in US - Section
110(5) of the US Copyright Act - having previously reached some understanding with the United States
on the matter, did not oppose the requests of the United States. Award of the Arbitrator, US - Hot-
Rolled Steel (Article 21.3(c)), WT/DS184/13, para. 39.
190 Award of the Arbitrator, US - Hot-Rolled Steel (Article 21.3(c)), WT/DS184/13, para. 39.
191 rogorc wesi, vaWrobis msoflio organizaciis davebis ganmxilveli organo
SeimuSavebs rekomendaciebsa da SeTavazebebs.
192 Mavroidis, pp. 1053-1054.
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xelSekrulebaTa damrRvevi saxelmwifos qmedeba mxolod da
mxolod daigmos saerTaSoriso Tanamegobrobis mier, aramed is,
rom davebis ganxilvisa da gadawyvetilebis gamotanis Semdgom
rekomendaciebis monitoringisa da valdebulebaTa
Seusruleblobis SemTxvevaSi efeqturi sanqciebis sistema
arsebobs. swored am meqanizmebis arsebobiT axerxebs vmo, iyos
erT-erTi yvelaze warmatebuli saerTaSoriso organizacia da
SeinarCunos erTiani savaWro sistema usafrTxoebis,
ganWvretadobisa da gamWvirvaleobis uzrunvelyofiT.

vmo-is farglebSi arsebul sanqciebs eZRvneba DSU-is 22-e
muxli, romelic metad sainteresod aris ganmartebuli davebis
ganxilvis organos mier sxvadasxva precedentSi, romelTa
nawilic mimoxilulia winamdebare TavSi.

sapasuxo e.w. `sanqciebis~ meqanizmebis bunebasa da miznebTan
dakavSirebiT arbitrma saqmeze - EC - Bananas III (US) - aRniSna, rom
xelSekrulebidan gamomdinare daTmobebisa da sxva
valdebulebebis Semcireba mopasuxe saxelmwifos winaaRmdeg
aris droebiTi RonisZieba da grZeldeba iqamde, sanam mopasuxe
saxelmwifo ar aRasrulebs rekomendaciebs. swored RonisZiebis
droebiTi xasiaTi miznad isaxavs rekomendaciebis Sesrulebis
waxalisebas normis damrRvevi saxelmwifos mxridan. es mizani
emsaxureba miyenebuli zianis ekvivalenturi sanqciebis
gamoyenebas da, Sesabamisad, es RonisZieba ar atarebs
damsjelobiT xasiaTs.193 sainteresoa, rom vmo-is davebis
ganmxilvel organos ar aqvs dadgenili mizezebi, romelTa
arsebobis SemTxvevaSic unda iqnes gamoyenebuli sanqciebi.194 amis
gansazRvrac, albaT, SeuZlebelia, radgan winaswar ganWvreta
imisa, Tu ratom ar Seasrulebs valdebulebas mopasuxe
saxelmwifo, TiTqmis SeuZlebelia, ufro metic, mizezebis
CamoTvliT moxdeba sanqciebis gamoyenebis meqanizmis,
garkveulwilad, Caketva da Tu wamoiWreba iseTi SemTxveva,
romelic CamonaTvalSi ar iqneba, mosarCele saxelmwifos
waerTmeva valdebulebaTa Sesrulebis waxalisebis mTavari
berketi - sanqciebisadmi mimarTva. swored amitom arbitrma
saqmeze - US - Offset Act (Byrd Amendment) - ganacxada, rom sanqciebis
gamoyenebis mizezi gadawyvetilebis aRsrulebis waxalisebis
mizniT unda iqnes ganxiluli yvela konkretul SemTxvevaSi

193 Decision by the Arbitrators, EC - Bananas III (US) (Article 22.6-EC), WT/DS27/15, para. 6.3; ix.
aseve: Decision by the Arbitrators, EC - Hormones (Article 22.6 - Canada), WT/DS26/15, WT/DS48/13,
para. 39; Decision by the Arbitrators, EC - Bananas III (Ecuador) (Article 22.6 - EC), WT/DS26/15
WT/DS48/13, para. 76; Decision by the Arbitrators, Canada - Aircraft Credits and Guarantees (Article
22.6 - Canada), para. 3.105.
194 Decision by the Arbitrators, US - 1916 Act (EC) (Article 22.6 - US), WT/DS136/11 WT/DS162/14,
para. 5.4.
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garemoebebis sruli gaTvaliswinebiT.195 vmo-is davebis
ganmxilvel organos aqvs dadgenili minimaluri specifikuri
standartebi, rasac unda akmayofilebdes sanqciebis gamoyenebis
uflebamosilebis miniWebis moTxovna. saqmeze - EC - Hormones (US)-
arbitrma aRniSna, rom moTxovna unda ayalibebdes sanqciis
specialur farglebs, magaliTad: gansazRvruli unda iyos
miyenebuli zianis ekvivalenti, dakonkretebuli unda iyos
SeTanxmeba da seqtori, romelSic unda iqnes gamoyenebuli
sanqcia.196

arbitrma araerT saqmeSi aRniSna, rom sanqciis dawesebis
konteqstSi valdebulebebis Semcirebisas avtorizaciis
momTxovni saxelmwifo ar aris valdebuli, zustad CamoTvalos
is valdebulebebi, romlis Semcirebasac apirebs, sakmarisia
mxolod xelSekrulebis dasaxeleba, oRond aucileblad
gasaTvaliswinebelia, rom es RonisZieba unda iyos im zaralis
ekvivalenturi, rac miadga mosarCele saxelmwifos mopasuxe
saxelmwifos mxridan.197

mogebis gauqmebis an mogebisaTvis zianis miyenebis
parametrebTan dakavSirebiT arbitrma daadgina, rom `efeqti
vaWrobaze~, rogorc mogebaze gavlenis momxdeni parametri, ar
aris dafiqsirebuli arc DSU-is 22-e muxlsa da arc 1994 wlis
GATT-is 23-e muxlSi. Tumca vmo-is standartebTan Seusabamo
qmedebis vaWrobaze efeqtis kuTxiT ganxilva SesabamisobaSi
modis DSU-is 22-e muxlTan da ukve kargad damkvidrebuli
praqtikaa wevr saxelmwifoTa urTierTobebSi, magram aqve
xazgasmiT aris miTiTebuli, rom sxva saqmeebze miRebul
saarbitraJo gadawyvetilebebs ar aqvT mboWavi precedentis
Zala.198

moaxdina Tu ara vaWrobaze gavlena normebTan Seusabamo
qmedebam dazaralebuli saxelmwifos interesebidan gamomdinare
da rogor unda iqnes gamoangariSebuli miyenebuli ziani,
mometebuli interesis wyaroa, rodesac saubaria precedentebze.
gansakuTrebuli mniSvneloba eniWeba gonivrul gaTvlebs da
spekulirebis praqtikis aRmofxvras. saqmeze - EC - Hormones (US)
(Article 22.6 - EC) - arbitrma ganacxada: kiTxvaze, Tu rogori
iqneboda aSS-is mogeba, evrokavSirs rom gaeuqmebina Seusabamo
aqti, pasuxi calsaxaa - zaralis dasadgenad, upiratesad,

195 Decision by the Arbitrators, US - Offset Act (Byrd Amendment) (Article 22.6 - Brazil),
WT/DS217/14 WT/DS234/22, para. 6.2.
196 Decision by the Arbitrators, EC - Hormones (US) (Article 22.6 - EC), WT/DS26/15,
WT/DS48/13, para. 16.
197 Canada - Aircraft Credits and Guarantees (Article 22.6 - Canada), paragraph 4.1; Brazil - Aircraft
(Article 22.6 - Brazil), paragraph 4.1; EC - Bananas III (Ecuador) (Article 22.6 - EC), paragraph 173; EC -
Hormones (US) (Article 22.6 - EC), WT/DS26/15, WT/DS48/13, paragraph 84.
198 Decision by the Arbitrators, US - Offset Act (Byrd Amendment) (Article 22.6 - Brazil),
WT/DS217/14, WT/DS234/22, paras. 3.70-3.71.
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mniSvnelovania, jerovnad iqnes gamoTvlili Seusabamo qmedebasa
da miRebul zians Soris mizezSedegobrivi kavSiri.199

V.2 saxelmwifoTa mier vmo-is davebis ganmxilveli
organos gadawyvetilebaTa aRsruleba

zemoT arsebuli zogadi mimoxilvis Semdeg upriania,
aRniSnuli sakiTxebis konkretuli precedentebis magaliTze
gaanalizeba, rac, Tavis mxriv, Seuwyobs xels imis dadgenasac,
Tu ramdenad efeqtiania vmo-is farglebSi aRmocenebuli
gadawyvetilebaTa aRsrulebis meqanizmi, ramdenad emorCilebian
mas saxelmwifoebi da xom ar aris gansxvaveba saxelmwifoTa
ganviTarebis donis mixedviT rekomendaciebis aRsrulebasTan
mimarTebiT.

„miuxedavad imisa, saerTaSoriso xelSekrulebis debulebebi
atareben „TviTSemsrulebel~ Tu „araTviTSemsrulebel~ xasiaTs,
orive maTgani savaldebuloa da keTilsindisierad unda
Sesruldes xelSekrulebis mxareebis mier. magram, Tu
„TviTSemsrulebeli~ normebis SemTxvevaSi, saxelmwifo
valdebulia, uSualod Seasrulos saerTaSoriso
xelSekrulebidan gamomdinare valdebulebebi;
„araTviTSemsrulebeli~ normebis SemTxvevaSi, saxelmwifom,
pirvel rigSi, unda daakonkretos saerTaSoriso xelSekrulebis
debulebebi Sidasaxelmwifoebrivi normatiuli aqtebis miRebis
gziT, ris Semdegac SesaZlebeli gaxdeba saerTaSoriso
xelSekrulebidan gamomdinare valdebulebebis uSualo
Sesruleba. „araTviTSemsrulebeli~ normebis SemTxvevaSi,
damazustebeli Sidasaxelmwifoebrivi normatiuli aqtis
miRebisagan Tavis Sekaveba iwvevs saerTaSoriso-saxelSekrulebo
valdebulebebis darRvevas~.200 swored amitom aris saintereso
imis gaanalizeba, Tu rogori midgoma aqvT vmo-is wevr
saxelmwifoebs saerTaSoriso xelSekrulebebis Sesrulebisadmi.

199 Decision by the Arbitrators, EC - Hormones (US) (Article 22.6 - EC), WT/DS26/15,
WT/DS48/13, para. 41. In support of this position, the EC - Hormones (US) (Article 22.6 - EC) arbitrators
quoted from EC - Bananas III (US) (Article 22.6 - EC): “We are of the view that the benchmark for the
calculation of nullification or impairment of US trade flows should be losses in US exports of goods to the
European Communities and losses by US service suppliers in services supply in or to the European
Communities. However, we are of the opinion that losses of US exports in goods or services between the
US and third countries do not constitute nullification or impairment of even indirect benefits accruing to
the US under the GATT or the GATS for which the European Communities could face suspension of
concessions.” Decision by the Arbitrators, EC - Bananas III (US) (Article 22.6-EC), WT/DS26/15,
WT/DS48/13, para. 6.12.
200 k. korkelia, saerTaSoriso xelSekruleba saerTaSoriso da
Sidasaxelmwifoebriv samarTalSi, Tb., 1998, gv. 177-178.
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V.2.1. saxelmwifoTa Sida kanonmdeblobebi

saxelmwifoTa Sida kanonmdeblobebTan dakavSirebiT unda
aRiniSnos, rom saerTaSoriso samarTlis es absoluturi
subieqtebi gansxvavdebian im xedvis mixedviT, rac maT aqvT
saerTaSoriso xelSekrulebebis TanafardobasTan dakavSirebiT
Sida samarTalTan mimarTebiT. xazgasasmelia is faqti, rom
„Sidasaxelmwifoebrivi samarTali mniSvnelovnad gansazRvravs
saxelmwifos saerTaSorisosamarTlebriv pozicias da
saerTaSoriso samarTlis formirebis, iseve, rogorc
funqcionirebis mTel process~.201 swored amitom gamoiyofian
saxelmwifoebi, romlebic iziareben monistur Teorias da
sakuTar kanonmdeblobas Sesabamisad warmarTaven iseve, rogorc
arseboben saxelmwifoebi, romelTac misaRebad miaCniaT
dualisturi Teoria. winamdebare TavSi SeirCa ganviTarebuli da
ganviTarebadi saxelmwifoebi, romelTa rigebSic arian rogorc
monizmis aseve dualizmis mimdevrebi. es sakiTxi gansakuTrebiT
sainteresoa vmo-is precedentuli samarTlis gadmosaxedidan da
swored amitom SeirCa iseTi saxelmwifoebi, romelTac, am ori
Teoriis Widilis garda, aerTianebT aseve isic, rom isini zogad
warmodgenas qmnian TiTqmis mTeli msoflios masStabiT arsebul
mdgomareobaze, ara marto geografiuli mdebareobiT, aramed
imiTac, rom sxvadasxva dros TiToeuli maTganis winaaRmdeg
sarCeli iqna Setanili vmo-is davebis ganmxilvel organoSi Sida
samarTalze apelirebiT, saerTaSoriso saxelSekrulebo normaTa
darRvevis gamo.

V.2.1.1. ganviTarebuli saxelmwifoebi

es qveTavi aerTianebs ganviTarebul saxelmwifoebs da
paralelebs avlebs, agreTve, vaWrobis msoflio organizaciis
precedentul samarTalTan saerTaSoriso samarTlisa da Sida
samarTlis Tanafardobis konteqstSi. pirveli saxelmwifo,
romlis midgomis ganxilvasac vapirebT am kuTxiT, aris
safrangeTi.

V.2.1.1.1. safrangeTi

safrangeTi miekuTvneba im saxelmwifoTa ricxvs, romelTac
monisturi Teoria ufro izidavT saerTaSoriso samarTlis
normaTa iuridiuli Zalis TvalsazrisiT. am saxelmwifoSi
xelSekrulebaTa dadebis eqskluziuri uflebamosileba aqvs
aRmasrulebel xelisuflebas, maSin, rodesac xelSekrulebis
ratificirebis Sesaxeb nebarTvas gascems erovnuli asamblea da

201 l. aleqsiZe, Tanamedrove saerTaSoriso samarTali, Tb., 2014, gv. 18.
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senati im SemTxvevaSi, rodesac SeTanxmeba ukavSirdeba mSvidobas,
vaWrobas an saerTaSoriso organizacias. safrangeTis
kanonmdeblobis Sesabamisad, xelSekrulebas oficialur
JurnalSi gamoqveynebis Semdeg aqvs upiratesi iuridiuli Zala
Sida kanonmdeblobaze.202

aRniSnuli aseve sainteresoa vaWrobis msoflio
organizaciis gadasaxedidan da im midgomidan, rac aqvT
Camoyalibebuli organizaciis wevrebs saerTaSoriso
saxelSekrulebo valdebulebaTa Sesrulebis mimarTulebiT.

saintereso faqtia, rom, xSir SemTxvevaSi, vaWrobis msoflio
organizaciis wevri saxelmwifoebi roca xvdebian sakuTar
saxelSekrulebo valdebulebaTa darRvevis mZime Sedegebs, maT
winaaRmdeg uflebadarRveuli wevri saxelmwifos mier davebis
ganxilvis organosadmi mimarTvamde axdenen xolme normis
damrRvevi qmedebis aRkveTas an Sesabamisi Sesworebebi SeaqvT
vaWrobis msoflio organizaciis sadamfuZneblo
xelSekrulebebis sawinaaRmdego debulebebis Semcvel
samarTlebriv aqtSi. swored erTi aseTi SemTxveva ukavSirdeba
aSS-sa da safrangeTs Soris arsebul davas, romelic vaWrobis
msoflio organizaciis davebis ganmxilveli organos winaSe
gansaxilvelad arc wardgenila.

1998 wlis 5 maiss aSS-ma moiTxova konsultaciebi,
safrangeTTan am ukanasknelis mier akrZaluli subsidiebis
gamoyenebis gamo. aSS-is mtkicebiT, safrangeTis saSemosavlo
sagadasaxado kanonmdeblobis Sesabamisad, franguli kompania
SesaZloa iRebdes SeRavaTebs gadasaxadebis gamoklebis sistemis
Sesabamisad, ris gamoc mas mTeli mogebis 10% ugrovdeba wlis
bolos, imisaTvis, raTa eqsportis dros, SesaZlo garTulebebis
arsebobis SemTxvevaSi, Tavi daaRwios maT. swored amitom
miiCnevs aSS, rom safrangeTis mier ganxorcielebuli qmedebebi
ewinaaRmdegeba vmo-is farglebSi nakisr valdebulebebs, kerZod
ki subsidiebis Sesaxeb SeTanxmebas.203 saqmis faqtobrivi
garemoebebidan irkveva, rom safrangeTis kanonmdebloba marTlac
awesebs araTanabar pirobebs qveynis bazarze Semosasvlelad vmo-
is wevr saxelmwifoTaTvis. swored amitom dasTanxmda
safrangeTi konsultaciis etapzeve sakiTxis mogvarebas da aRar
gaamwvava aSS-Tan urTierToba imiT, rom panelisa da saapelacio
palatis winaSe ar daayenebina sakiTxi.

V.2.1.1.2. niderlandi

niderlandis konstituciis 90-e muxlis Sesabamisad, qveyana
pativs scems saerTaSoriso samarTals da xels uwyobs mis

202 Aust, A., Modern Treaty Law and Practice, (Cambridge University Press 2007), gv. 183-184.
203 France - Certain Income Tax Measures Constituting Subsidies, DS131.
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ganviTarebas.204 aqve unda aRiniSnos, rom niderlandis
konstitucia momdevno muxlSi akonkretebs: samefosTvis
savaldebulo Zala ar aqvs im saerTaSoriso xelSekrulebas,
romelic parlamentis Sesabamisi aqtiT ar iqneba
damtkicebuli.205 magram kidev ufro sainteresoa amave muxlis
morigi nawili, sadac xazgasmulia, rom, roca xelSekrulebis
romelime norma ewinaaRmdegeba konstitucias, maSin upiratesoba
eniWeba xelSekrulebis normas, Tuki warmomadgenelTa palatis
damswreTa 2/3 daeTanxmeba amas.206 Tumca aseve unda aRiniSnos,
rom konstituciis 93-e-94-e muxlebSi saerTaSoriso
organizaciebis farglebSi dadebuli xelSekrulebebi iuridiul
Zalas iZens mxolod gamoqveynebis Semdeg da mas aqvs upiratesi
iuridiuli Zala moqmed statutebTan mimarTebiT, Tu am
ukanasknelTa normebi winaaRmdegobaSi modian
xelSekrulebebTan.207

wina saqmis msgavsad, winamdebare davac aSS-sa da niderlands
Soris konsultaciebis etapze damTavrda da Semdgomi
ganviTareba vaWrobis msoflio organizaciis davebis ganmxilvel
organoSi gadasawyvetad wardgenis mimarTulebiT ar mohyolia.

qvemoT mocemuli saqme sainteresoa im TvalsazrisiT, rom is
warmodgenas gviqmnis, Tu rogori savaWro kanonmdebloba aqvs
Tavad istoriuli gadasaxedidan vaWrobis erT-erT pioner
saxelmwifos - niderlandis samefos da, amasTanave, rogori
urTierdamokidebuleba aqvT vaWrobis msoflio organizaciis
wevr saxelmwifoebs darRveuli normidan gamomdinare
ufleba/valdebulebebis ganmartebis mimarTulebiT.

1998 wlis 5 maiss aSS-ma moiTxova konsultaciebi
niderlandTan, radganac, misi mtkicebiT, niderlandis
saSemosavlo gadasaxadis kanonmdeblobis Sesabamisad,
eqsportiorebs SeeZloT, SeeqmnaT sarezervo fondebi
eqsportidan miRebuli Semosavlis wyalobiT, rac, Tavis mxriv,
ewinaaRmdegeba subsidiebis Sesaxeb SeTanxmebas.208 niSandoblivia,
safrangeTis msgavsad, es sakiTxic ar gascda konsultaciebs,
rac imas niSnavs, rom niderlandma gamoxata mzaoba, Tavisi
kanonmdebloba moeyvana vmo-is farglebSi nakisr
valdebulebebTan SesabamisobaSi, winaaRmdeg SemTxvevaSi, aSS
saqmes daayenebda panelisa da saapelacio palatis winaSe da ukve
maT mier miRebuli rekomendaciebiT ecdeboda niderlandis
iZulebas, Seesrulebina saerTaSoriso valdebulebebi, rac arc

204 The Constitution of Netherlands, (2008), 90-e muxli, xelmisawvdomia:
<http://www.legislationline.org>.
205 iqve, 91-e muxlis 1-li nawili.
206 iqve, 91-e muxlis me-3 nawili.
207 iqve, 93-e-94-e muxlebi. The Constitution of Netherlands, 90-e muxli, xelmisawvdomia:
<http://www.legislationline.org>.
208 Netherlands - Certain Income Tax Measures Constituting Subsidies, DS128.
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politikurad da arc samarTlebriv-ekonomikurad ar aris
momgebiani vaWrobis msoflio organizaciis wevri
saxelmwifoebisaTvis, miuxedavad teritoriis sididisa,
politikuri gavlenisa Tu ekonomikuri ganviTarebis donisa.

V.2.1.1.3. poloneTi

morigi saxelmwifo, romelmac miipyro Cveni yuradReba, aris
poloneTi, romlis konstituciis Sesabamisadac, poloneTSi
samarTlis wyaroebia: konstitucia, statutebi, ratificirebuli
saerTaSoriso SeTanxmebebi da regulaciebi.209 saerTaSoriso
xelSekrulebebi iZenen iuridiul Zalas respublikis kanonTa
JurnalSi gamoqveynebis Semdeg da upiratesi ZaliT sargebloben
statutebze im SemTxvevaSi, rodesac isini ewinaaRmdegebian
saerTaSoriso xelSekrulebebs. vmo-is kuTxiT ki, mniSvnelovania
konstituciis Semdegi Canaweri: Tu ratificirebuli SeTanxmeba
afuZnebs romelime organizacias, maSin kanonebi, romlebic
gamomdinareoben aseTi SeTanxmebidan, sargebloben
upiratesobiTYSida samarTalTan mimarTebiT.210 saerTaSoriso da
Sida samarTlis Tanafardobis sakiTxis gasarkvevad ar aris
sakmarisi mxolod konstituciaSi arsebuli normebis damowmeba,
arsebiTi mniSvnelobisaa, Tu rogor asrulebs saxelmwifo am
normebs da ramdenad emorCileba is vaWrobis msoflio
organizaciis farglebSi dadebul SeTanxmebebs. am mxriv
sainteresoa davebis ganmxilvel organoSi poloneTis winaaRmdeg
Setanili pretenziis ganxilva. sakiTxi ase idga: 1995 wlis 28
seqtembers indoeTma davebis ganmxilvel organos mosTxova
konsultaciebis dawyeba poloneTTan am ukanasknelis mier
evropuli gaerTianebis qveynebisTvis avtomobilebze satarifo
SeRavaTebis dadgenis Sesaxeb, rasac moklebuli iyo indoeTi
poloneTis bazarze. gansakuTrebiT saintereso ki aris is, rom
1996 wlis 16 ivliss mxareebma Setyobineba gaugzavnes davebis
ganmxilvel organos maT Soris SeTanxmebis arsebobis Sesaxeb.211

es faqti, Tavis mxriv, amyarebs im pozicias, rom saerTaSoriso
samarTali pativs scems Sida samarTalSi arsebul normaTa
ierarqias, Tumca mainc acxadebs, rom saerTaSoriso
xelSekruleba, romelsac xeli moewereba, unda Sesruldes,
winaaRmdeg SemTxvevaSi saxelmwifo daeqvemdebareba mTel rigs
sanqciebisas, gansakuTrebiT ki maSin, rodesac es

209 The Constitution of the Republic of Poland, 2 April 1997, 87-e muxli, xelmisawvdomia:
<http://www.sejm.gov.pl>.
210 iqve, 91-e muxli.
211Poland - Import Regime for Automobiles, DS19, xelmisawvdomia:<http://www.wto.org>.
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saxelSekrulebo norma ukavSirdeba e.w. `klubis~, rogorc amas
vaWrobis msoflio organizaciaSi eZaxian, ekonomikur interesebs.

V.2.1.1.4. kanada

kanadis 1982 wlis konstituciuri aqti ar Seicavs sagareo
saqmeebTan dakavSirebul specialur normas, Tumca am
saxelmwifos praqtikaSi, ufro konkretulad ki saqmeSi - kanadis
iusticiis ministri ontarios iusticiis ministris winaaRmdeg -
aRiniSna, rom federalur mTavrobas aqvs kanadis saxeliT
saerTaSoriso xelSekrulebebis dadebis eqskluziuri
uflebamosileba. Tumca sainteresoa aseve zeviT aRniSnul
saqmeze warmoTqmuli Semdegi sityvebi: `mniSvnelovania imis
gaTvaliswineba, rom gansxvaveba arsebobs xelSekrulebis
Seqmnasa da mis farglebSi nakisr valdebulebaTa Sesrulebas
Soris. xelSekrulebaTa Seqmna aRmasrulebeli aqtia, xolo maTi
Sesruleba moiTxovs Sesabamisi kanonmdeblobis Seqmnas,
radganac qveynebis umravlesobaSi asea da xelSekruleba
pirdapir iSviaTad Tu moqmedebs qveynis teritoriaze. parlamenti
axorcielebs konstituciur kontrols aRmasrulebel
xelisuflebaze, magram is ar aris sadavo, rom xelSekrulebaTa
dadeba aRmasruleblis uflebamosilebaa. zogierT SemTxvevaSi
parlamentma SesaZloa, uari Tqvas saxelmwifos mxridan
xelSekrulebaTa Sesrulebaze da amiT qveyana daarRvevs
saerTaSoriso samarTlis winaSe nakisr valdebulebebs.~212

miuxedavad imisa, rom ver SevZeliT kanadaSi arsebuli
samarTlis normaTa ierarqiis zusti monacemebis dadgena, Cvens
xelT arsebuli informaciidanac kargad Cans is umTavresi
mizani, romlis warmoCenasac isaxavs miznad winamdebare naSromi,
kerZod, saerTaSoriso samarTlis primatis Sida samarTalTan
mimarTebiT. msjelobam ufro konkretuli saxe rom miiRos, kvlav
davimowmebT ukve aRniSnul winadadebas: parlamentma SesaZloa,
ar dauWiros mxari saerTaSoriso xelSekrulebis Sesrulebas,
magram vaWrobis msoflio organizaciis farglebSic imavis
ganxorcielebas SeZlebs Tu ara kanada, es kidev sakiTxavia. am
mxriv sainteresoa Semdegi saqmis moxmoba: 1996 wlis 11 marts
aSS-ma moiTxova jer konsultaciebi da Semdeg ukve panelisa da
saapelacio palatebis mowveva, radganac amtkicebda, rom kanadis
mier garkveuli saxeobis Jurnalebis importis akrZalva da
SezRudva ewinaaRmdegeboda GATT-is XI muxls, xolo
adgilobrivi msgavsi produqciisaTvis SeRavaTiani pirobebis
dadgena arRvevda amave GATT-is III muxls. panelma daadgina, rom
kanada, marTlac, arRvevda saerTaSoriso xelSekrulebiT

212 National Commision to Review the Working of the Constitution, A Consultation Paper*on Treaty-
Making Power Under Our Constitution, January 8, 2001, xelmisawvdomia: <http://lawmin.nic.in>.
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naguleb valdebulebebs. saapelacio palatas arsebiTad ar
Seucvlia panelis gadawyvetileba, ubralod, ufro daakonkreta
da aRniSna, rom kanadis mier ganxorcielebuli qmedebebi
ewinaaRmdegeboda GATT-is III muxlis meore winadadebas. 1998
wlis 21 oqtombers kanadam Seatyobina davebis ganmxilvel
organos, rom is aRasrulebda rekomendaciebs amave wlis 30
oqtombers. sabolood, kanadam aRasrula mis winaaRmdeg
gamotanili gadawyvetileba.213 es faqti kidev erTxel usvams xazs
vaWrobis msoflio organizaciis samarTlis Zlier gavlenas
saxelmwifoTaSorisi ekonomikuri urTierTobebis warmarTvis
procesSi.

V.2.1.1.5. aSS

kanadisagan gansxvavebiT aSS-Si samarTlis normaTa ierarqiis
mxriv ufro garkveulia mdgomareoba. kerZod, aSS-Si miaCniaT,
rom, radganac saerTaSoriso xelSekruleba aris qveynis
kanonmdeblobis nawili, SesaZloa, is winaaRmdegobaSi movides
aSS-is Sida kanonmdeblobasTan. swored amitom am qveyanaSi
samarTlis normaTa ierarqia Semdegnairad Camoayalibes:
xelSekrulebebs upiratesi iuridiuli Zala aqvT saerTo
samarTalTan mimarTebiT; xelSekrulebebi ufro maRla dganan,
vidre Statebis kanonebi; konstitucia yovelTvis sargeblobs
upiratesobiT saerTaSoriso xelSekrulebebTan mimarTebiT, im
gamonaklisiT, rom, rodesac sakiTxi exeba adamianis uflebebs,
SesaZloa, konstitucia ar iqnes upiratesad miCneuli.214

samarTlis normebis ierarqiis gansazRvrisa da vaWrobis
msoflio organizaciis sadamfuZneblo xelSekrulebebisadmi
misi Sesabamisobis dadgenis kvaldakval arsebiTi mniSvneloba
eniWeba aseve imis garkvevas, Tu ramdenad emorCileba amerikis
SeerTebuli Statebi, romelic Tavad gvevlineba vmo-is Seqmnis
ideis mTavar avtorad, am organizaciis mier dadgenil `TamaSis
wesebs~ da ganasxvavebs Tu ara is vaWrobis msoflio
organizaciis saxelmwifoebs maTi ganviTarebis doniTa Tu
ekonomikuri siZlieriT, rodesac sakiTxi exeba saxelSekrulebo
valdebulebaTa Sesrulebis process.

am mxriv sainteresoa tailandsa da amerikis SeerTebul
Statebs Soris arsebuli dava tarifebisa da vaWrobis Sesaxeb
zogadi SeTanxmebis garSemo. 2008 wlis 26 noembers tailandma
moiTxova konsultaciebis dawyeba, Semdeg ki panelisa da
saapelacio palatis mowveva, radganac aSS arRvevda dampingis
sawinaaRmdego SeTanxmebis me-2.4.2 muxlsa da GATT-is VI muxls,
radganac, mis mier ganxorcielebuli qmedebebis Sesabamisad,

213 Canada - Certain Measures Concerning Periodicals, DS31.
214 supra note 202, gv. 198.
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gamoiyeneboda e.w. „ganulebis~ praqtika, rac, Tavis mxriv, xels
uwyobda dampingis gavrcelebas da misi sazRvrebis Sesustebas.
panelma da saapelacio palatam daadgines aSS-is mxridan
darRvevebi da gasces rekomendacia Sesabamisi aqtis vmo-is
farglebSi nakisri valdebulebebis SesabamisobaSi moyvanis
Sesaxeb. 2010 wlis 31 marts tailandma da aSS-ma davebis
ganmxilvel organos Seatyobines, rom isini SeTanxmdnen
rekomendaciis Sesasruleblad 6-Tvian gonivrul vadaze,
romelic iwureboda imave wlis 18 agvistos. 31 agvistos ki
amerikis SeerTebulma Statebma acnoba vaWrobis msoflio
organizacias, rom man sakuTari qmedebebi moiyvana davebis
ganmxilveli organos panelisa da saapelacio palatis
rekomendaciebTan SesabamisobaSi.215 es sakiTxi kidev erTxel
usvams xazs im garemoebas, Tu rogori sifaqiziT ekidebian
vaWrobis msoflio organizaciis wevri saxelmwifoebi
organizaciis sadamfuZneblo dokumentebSi gacxadebul
saerTaSoriso vaWrobis momwesrigebeli principebisadmi
erTgulebas, imis gacnobierebiT, rom saerTaSoriso
urTierTobebSi arsebuli metadre mowesrigebuli savaWro
sistema isev maT winaaRmdeg imoqmedebs, Tu Tavad isini ar
uzrunvelyofen saerTo TamaSis wesebisadmi erTgulebas.
aRniSnuli aseve xazs usvams vaWrobis msoflio organizaciis
farglebSi arsebuli samarTlis siZlieresa da gavlenas wevri
saxelmwifoebis Sida kanonmdeblobasTan mimarTebiT. msoflio
savaWro sistemas sxva sistemebTan SedarebiT calsaxad SeuZlia,
hqondes ambicia, rom is met-naklebad abalansebs politikiT
moculi samarTlis ybadaRebul dilemas, roca acxadebs, rom
saerTaSoriso savaWro davebis 90% eqvemdebareba Sesabamisi
samarTliT ganxilvasa da wevr saxelmwifoTa mier vaWrobis
msoflio organizaciis samarTalze dayrdnobiT miRebuli
rekomendaciebis Sesrulebas.

V.2.1.1.6. iaponia

iaponiis SerCeva naSromis miznebisaTvis ganpirobebulia im
faqtiT, rom misi samarTlebrivi sistema sagrZnoblad
gansxvavebulia vaWrobis msoflio organizaciis danarCeni wevri
saxelmwifoebis samarTlebrivi sistemisagan. gansxvavebulobis
mTavari arsi isaa, rom iaponiis samarTlebriv sistemaze
erTdroulad igrZnoba sxvadasxva saxelmwifos samarTlebrivi
kulturebis gavlena, kerZod, iaponiis samarTlebrivi sistema
ganicdis germaniisa da safrangeTis kanonmdeblobis gavlenas,
Tumca adamianis uflebaTa dacvis nawilSi masze zemoqmedebas

215 United States - Anti-Dumping Measures on Polyethylene Retail Carrier Bags from Thailand,
DS383.
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axdens amerikis SeerTebuli Statebis samarTlis sistema; swored
amitom aris, rom iaponiis samarTlis formirebis stili
calsaxad da erTmniSvnelovnad aris kontinentur da
angloamerikul samarTalTa hibridi.216

samarTlis normaTa ierarqiis kuTxiT ki iaponiis
konstitucia Semdeg formulirebas ayalibebs: konstitucias aqvs
umaRlesi iuridiuli Zala da arc erTi kanoni - ordonansi,
saimperio brZaneba an, Tundac, samTavrobo aqti - ar aris
iuridiuli Zalis mqone, Tu is ewinaaRmdegeba konstitucias.
saerTaSoriso xelSekrulebebis adgilze samarTlis normaTa
ierarqiul safexurze sagangebo miTiTeba iaponiis konstituciaSi
ar gvxvdeba, Tumca qveynis ZiriTadi kanoni sakmaod saintereso
Canawers inaxavs saerTaSoriso xelSekrulebebTan dakavSirebiT:
iaponiis mier dadebuli xelSekrulebebi unda Sesruldes
keTilsindisierad.217

iaponia gamorCeulia imiTac, rom vaWrobis msoflio
organizaciis davebis ganmxilvel organos mouwia
gansakuTrebuli sirTulis saqmis ganxilva am qveynis winaaRmdeg.
kerZod, dava Seexeboda iaponiaSi warmoebul alkoholur sasmel
`soSus~ da, amave dros, es dava iyo erT-erTi pirveli
saxelmwifoTaSorisi dava, romelic ganxilul iqna vaWrobis
msoflio organizaciis mier misi oficialurad daarsebidan 6
Tvis Tavze.

1995 wlis 21 ivniss evropulma gaerTianebam, kanadam da aSS-ma
moiTxoves konsultaciebi iaponiasTan, da Semdeg ukve sakiTxis
ganxilva moxda panelisa da saapelacio palatis sxdomebze.
saqmis mixedviT, mosarCeleebi acxadebdnen, rom iaponiis
sagadasaxado sistema, romelic likiorebis dabegvris reJims
adgenda, winaaRmdegobaSi modioda GATT-Tan, radganac iaponur
„soSus~ ufro SeRavaTianad begravda, vidre ganmcxadebelTa mier
Semotanil msgavs produqcias. rogorc panelma, aseve saapelacio
palatam daadgines, iaponiis sagadasaxado sistema
winaaRmdegobaSi modioda GATT-is III,2 muxlTan (es muxli adgens
erovnuli mopyrobis reJims im garemoebaze xazgasmiT, rom
vaWrobis msoflio organizaciis wevri saxelmwifo erTiani
mopyrobis reJims unda adgendes organizaciis yvela wevri
saxelmwifodan importirebul da erovnul doneze warmoebul
msgavs produqtebze), rac saWiroebda gamosworebas. 1998 wlis 1
Tebervals davebis ganmxilvelma organom miiRo Setyobineba
iaponiis mier gadawyvetilebis aRsrulebis Sesaxeb.218

216 Makoto Ibusuki, Revised by Takako Okada, ‘update: Japanese Law via the Internet’, Published
February 2009, xelmisawvdomia: <http://www.nyulawglobal.org>.
217 The Constitution of Japan, (1994); 98-e muxli, xelmisawvdomia:
<http://history.hanover.edu>.
218 Japan - Taxes on Alcoholic Beverages, DS8.
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V.2.1.1.7. saberZneTi

saberZneTSi konstitucia aris qveynis uzenaesi kanoni, magram,
konstituciis 28-e muxlis Sesabamisad, saberZneTis mier
ratificirebuli xelSekrulebebi iseve, rogorc evropuli
gaerTianebis kanonmdebloba, upiratesi iuridiuli ZaliT
sargebloben Sida kanonmdeblobasTan mimarTebiT.219

saerTaSoriso sajaro samarTali aris sajaro samarTlis
nawili da saxelisuflo organoebi unda moqmedebdnen
konstituciiTa da saerTaSoriso xelSekrulebebiT
gaTvaliswinebuli sazRvrebis farglebSi.220

saberZneTi iseve jerovnad asrulebs vmo-is farglebSi nakisr
valdebulebebs, rogori pativiscemac aqvs gamoxatuli
saerTaSoriso xelSekrulebebis mimarT uzenaes kanonSi. amis
aSkara gamoxatulebaa mis winaaRmdeg davebis ganmxilvel
organoSi Setanili gancxadebis gulisxmierad ganxilva da
mowinaaRmdege saxelmwifosTan SeTanxmebis miRweva. es yvelaferi
dasturdeba imiT, rom 1998 wlis 30 aprils aSS-ma gancxadeba
Seitana davebis ganmxilvel organoSi saberZneTis winaaRmdeg,
radganac misi Sida kanonmdebloba ar icavda saavtoro
uflebebs, ris Sedegadac sakmaod didi raodenobis satelevizio
sadgurebi aCvenebdnen saavtoro uflebebis dacvis gareSe
sxvadasxva filmsa Tu satelevizio programas. amitom aSS
moiTxovda, saberZneTis mier Sesabamisi kanonmdeblobis miRebas
da arsebulis daxvewas, imisaTvis, rom am ukanasknels
uzrunveleyo inteleqtualuri sakuTrebis Sesaxeb vmo-is
farglebSi dadebuli xelSekrulebis 41-e da 61-e muxlebis dacva.
2001 wlis 20 marts mxareebma acnobes vaWrobis msoflio
organizaciis davebis ganmxilvel organos maT Soris miRweuli
SeTanxmebis Sesaxeb.221 rogorc winamdebare qveTavidan gaxda
cnobili, ganviTarebul saxelmwifoebs Soris ar aris sxvaoba
vmo-is farglebSi nakisri valdebulebebis SesrulebasTan
dakavSirebiT, miuxedavad imisa, rom SesaZloa, maTi Sida
kanonmdebloba samarTlis normaTa ierarqiis mxriv gansxvavebul
xedvas ayalibebdes. sainteresoa, Tu aris rame gansxvaveba
ganviTarebad saxelmwifoebs Soris am kuTxiT? swored am
kiTxvaze pasuxis gacemas isaxavs miznad momdevno qveTavi.

219 The Constitution of Greece, (2008); 28-e muxli, xelmisawvdomia:
<http://www.ministryofjustice.gr>.
220 Panezi, M., ‘A Description of the Structure of the Hellenic Republic, the Greek Legal System, and
Legal Research’, Published April 2006, xelmisawvdomia: <http://www.nyulawglobal.org>.
221 Greece - Enforcement of Intellectual Property Rights for Motion Pictures and Television Programs,
DS125.
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V.2.1.2 ganviTarebadi saxelmwifoebi

rogorc ukve aRiniSna, winamdebare qveTavi saerTaSoriso da
Sida samarTlis Tanafardobas ganixilavs ganviTarebadi
saxelmwifoebis magaliTze da aanalizebs im gansxvavebebs, rac
SeiZleba arsebobdes samarTlis normaTa ierarqiis mxriv aseT
saxelmwifoebSi. xazgasasmelia, rom am qveTavSi ar moxvda
saqarTvelo da is momdevno TavSi iqneba ganxiluli,
gamonaklisebTan erTad, rac vmo-is farglebSi dadgenili
reJimidan gamomdinareobs da specialur pirobebs adgens
ganviTarebadi qveynebisTvis, radgan saqarTvelosTvis yvelaze
mniSvnelovania am SeRavaTebiT sargebloba ara marto ukve
arsebul ramdenime saxelmwifoSi, aramed vmo-is wevr yvela
saxelmwifoSi.

V.2.1.2.1. indoeTi

pirveli saxelmwifo, romelmac miipyro Cveni yuradReba
ganviTarebadi qveynebidan, aris indoeTi. es ukanaskneli
sainteresoa im mxriv, rom mas gansxvavebuli damokidebuleba aqvs
saerTaSoriso xelSekrulebTan, ufro zustad ki, konstitucia
saerTod ar Seicavs normebs xelSekrulebaTa iuridiuli Zalis
Sesaxeb - misi me-13 muxli adgens, rom konstitucia aris uzenaesi
kanoni da rom sxva kanonebi unda Seesabamebodnen mas. amave
muxlis me-3 nawilis mixedviT, kanoni moicavs nebismier
ordonanss, brZanebas, wess, regulacias, adgilobrivi organoebis
dadgenilebebs, Cveulebebs, romelTac aqvT iuridiuli Zala.
aseTi Zalis mqonea iseTi normebi, romlebic miRebulia
legislaturis an sxva kompetenturi organos mier indoeTis
teritoriaze.222 Tumca, miuxedavad imisa, rom ierarqiaSi
saerTaSoriso xelSekrulebebs mkacrad gansazRvruli adgili
ara aqvT, konstituciis 51-e muxli mainc aRiarebs saerTaSoriso
SeTanxmebebisadmi pativiscemas.223 sxva wyaros mixedviT ki,
konvenciebi, Tu isini ar ewinaaRmdegebian statutebsa da morals,
SezRudulad, magram mainc, SeiZleba gamoiyenon adgilobrivma
sasamarTloebma marTlmsajulebis ganxorcielebis mizniT.224

1996 wlis 2 ivliss aSS-ma moiTxova konsultaciebi,
Semdeg ki panelisa da saapelacio palatis mowveva indoeTis
winaaRmdeg, radganac am ukanasknelis Sida kanonmdebloba
winaaRmdegobaSi modioda inteleqtualuri sakuTrebis
uflebebis vaWrobasTan dakavSirebuli aspeqtebis Sesaxeb
xelSekrulebasTan. panelma da saapelacio palatam ganixiles

222 The  constitution of india, (2007); xelmisawvdomia: <http://aptel.gov.in>, me-13 muxli.
223 ibid., 51-e muxli.
224 India - Legal System, http://www.asiatradehub.com/india/legal.asp.
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saqme da daadgines, rom indoeTma ar Seasrula Tavisi
valdebulebebi inteleqtualuri sakuTrebis Sesaxeb
SeTanxmebis 70.8 muxlis Sesabamisad imiT, rom ar SeimuSava
adekvaturi meqanizmi, romelic daicavda farmacevtul
saSualebaTa patentis siaxlesa da prioritetulobas, iseve
rogorc am saxelmwifom ar uzrunvelyo eqskluziuri
gayidvis pirobebis SeTavazeba. indoeTma 1999 wlis 28 aprils
acnoba davebis ganmxilvel organos, rom man Sesabamis
kanonmdeblobaSi cvlilebebis SetaniT uzrunvelyo
gadawyvetilebis aRsruleba.225

V.2.1.2.2. tailandi

tailandis konstituciis mixedviT, es ukanaskneli gvevlineba
qveynis uzenaes kanonad. nebismieri kanoni, romelic
ewinaaRmdegeba konstitucias, kargavs iuridiul Zalas.226 Tuki
konstituciis arcerTi muxli ar awesrigebs SemTxvevas, maSin
sakiTxi unda gadawydes demokratiuli reJimis mier dadgenili
konstituciuri praqtikis Sesabamisad.227 niSandoblivia, rom
tailandis konstituciaSi saerTaSoriso xelSekruleba mxolod
erTxel aris naxsenebi da isic erovnuli asambleis mier
xelSekrulebaTa damtkicebis konteqstSi.228

1998 wlis 6 aprils poloneTma moiTxova konsultaciebis
dawyeba tailandTan, xolo Semdeg panelisa da saapelacio
palatis mowveva, radganac tailandis mier dadgenili
gadasaxadebi ewinaaRmdegeboda dampingis winaaRmdeg SeTanxmebis
me-2, me-3, me-5 da me-6 muxlebs. saqmeze dadginda, rom tailands
unda Seecvala is SidasamarTlebrivi aqti, romlis Sesabamisadac
irRveoda dampingis winaaRmdeg arsebuli SeTanxmeba da
araTanabar pirobebSi ayenebda mxareebs. tailandma Setyobineba
gaugzavna davebis ganmxilvel organos, rom is cdilobda,
gaekeTebina yvelaferi, raTa arsebuli mdgomareobidan yvelaze
mosaxerxebeli gamosavali epova. Sedegad ukve 2001 wlis 18
dekembers davebis ganmxilvelma organom miiRo cnoba tailandis
mier rekomendaciebis srulad aRsrulebis Sesaxeb.229

V.2.1.2.3. indonezia

225 India - Patent Protection for Pharmaceutical and Agricultural Chemical Products, DS50.
226 Thailand Constitution, me-6 seqcia, (2007); xelmsawvdomia: <http://www.icrc.org>.
227 ibid., me-7 seqcia.
228 ibid., 159-e seqcia.
229 Thailand - Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy Steel and H
Beams from Poland, DS122.
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indoneziis konstituciis mixedviT, prezidenti xalxis
warmomadgenelTa sabWos TanxmobiT debs saerTaSoriso
xelSekrulebebs sxva saxelmwifoebTan. xalxis cxovrebasa da
saxelmwifos finansur tvirTze arsebiTi gavlenis matarebeli
saerTaSoriso xelSekrulebebis asamoqmedeblad saWiroa xalxis
warmomadgenelTa sabWos mier mowonebuli kanonis miReba.230

sakonstitucio sasamarTlo amowmebs, Tu ramdenad Seesabameba
kanoni konstitucias.231

1996 wlis 3 oqtombers evropulma gaerTianebam, xolo Semdeg
ki iaponiam da aSS-ma moiTxoves konsultaciebi indoneziasTan,
radgan es ukanaskneli erovnuli saavtomobilo aqtis
Sesabamisad erovnuli produqciis imports aTavisuflebda
sabaJo da fufunebis sagnebze arsebuli gadasaxadebisagan, rac,
ganmcxadeblebis mosazrebiT, ewinaaRmdegeboda GATT-is I, III,2 da
III,4 muxlebs. panelma da saapelacio palatam daadgines darRveva
indoneziis mxridan da gasces rekomendacia am ukanasknelis mier
darRvevis aRmofxvris Sesaxeb. 1999 wlis 15 ivliss indoneziam
acnoba davebis ganmxilvel organos, rom man axali aqtis
miRebiT aRasrula rekomendaciebi.232

V.2.1.2.4. malaizia

malaiziis konstituciis mixedviT, konstitucia aris
federaciis uzenaesi kanoni da nebismieri samarTlebrivi aqti,
romelic miRebulia merdekas dRis Semdeg, kargavs iuridiul
Zalas, Tu is ewinaaRmdegeba konstitucias.233 parlamenti iRebs
kanons saerTaSoriso xelSekrulebis, SeTanxmebis an konvenciis
implementaciisaTvis, romelic dadebulia malaiziasa da sxva
saxelmwifos Soris, iseve, rogorc im saerTaSoriso
organizaciebis gadawyvetilebaTa aRsasruleblad, romelTa
wevric aris federacia.234 malaiziis samarTlebrivi sistema
efuZneba inglisis saerTo samarTals, uzenaesi sasamarTlos
mier ganxorcielebul sakanonmdeblo aqtebis mimoxilvas da
islamur samarTals muslimebTan mimarTebiT, rodesac sakiTxi
exeba saojaxo samarTalsa da religias. federacia ar aRiarebs
ICJ-s savaldebulo iurisdiqcias.235

230 The 1945 Constitution of the Republic of Indonesia As amended by the First Amendment of 1999,
the Second Amendment of 2000, the Third Amendment of 2001 and the Fourth Amendment of 2002,
me-11 muxli, xelmisawvdomia: <http://www.indonesia-ottawa.org>.
231 ibid., 24-e C muxli.
232 Indonesia - Certain Measures Affecting the Automobile Industry, WT/DS54, WT/DS55 and
WT/DS64, WT/DS59.
233 Constitution of Malaysia, (2010); me-4 muxli, xelmisawvdomia:
<http://confinder.richmond.edu>.
234 iqve, 76-e muxli.
235 Malaisia, Legal system, xelmisawvdomia: <http://www.indexmundi.com>.
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1995 wlis 10 ianvars singapurma moiTxova konsultaciebi
malaiziasTan, radganac, misi azriT, es ukanaskneli
polieTilenisa da polipropilenis importze dawesebuli
SezRudvebiT, rac 1994 wlis #5 brZanebiT dadginda,
ewinaaRmdegeboda malaiziis mier vmo-is farglebSi naguleb
valdebulebebs, Tumca mogvianebiT singapurma gadawyvita
sarCelis ukan gamoxmoba.236

V.2.1.2.5. filipinebi

filipinebis konstituciis me-2 muxlis Sesabamisad,
saerTaSoriso samarTlis sayovelTaod aRiarebuli principebi
gamocxadebulia qveynis Sida samarTlis nawilad da is
gamoxatavs Tavis pativiscemas mSvidobis, Tanasworobis,
samarTlisa da Tavisuflebis mimarT.237 arcerTi xelSekruleba
an saerTaSoriso SeTanxmeba ar sargeblobs iuridiuli ZaliT,
Tu, sul mcire, senatis wevrTa 2/3-ma ar dauWira mxari.238

1997 wels aSS-ma moiTxova, rom filipinebs aemoqmedebina
dadgenili satarifo ganakveTebis kvotebi Rorisa da frinvelis
xorcze, radganac maTi gadadebiT ziandeboda aSS-is interesebi
da saxeze iyo GATT-is III, X, XI muxlebis darRveva, radganac,
arsebuli sistemis Sesabamisad, aseTi saqonliT vaWrobidan
sargeblis miReba xdeboda SeuZlebeli. 1998 wlis 12 marts
mxareebma gaavrceles cnobebi maT Soris miRweuli SeTanxmebis
Sesaxeb.239

V.2.1.2.6. peru

aRsaniSnavia, rom perus konstituciaSi specialuri Tavi,
kerZod ki me-11, aqvs daTmobili saerTaSoriso xelSekrulebebs.
konstituciis 55-e muxlis Sesabamisad, mTavrobis mier dadebuli
da moqmedi saerTaSoriso xelSekrulebebi aris erovnuli
kanonmdeblobis nawili.240 kongresma unda daamtkicos is
xelSekruleba, romelic qmnis, cvlis an auqmebs gadasaxadebs da
romelic moiTxovs specialuri kanonis miRebas imisaTvis, raTa
gamoyenebul iqnes saxelmwifos teritoriaze.241 im SemTxvevaSi,
rodesac xelSekruleba gavlenas axdens konstituciis romelime

236 Malaysia - Prohibition of Imports of Polyethylene and Polypropylene WT/DS1.
237 Philippine Constitution (1987), me-2 muxli, xelmisawvdomia: <http://www.ilo.org>.
238 ibid., 21-e muxli.
239 Philippines - Measures Affecting Pork and Poultry, WT/DS74.
240 Constitution of the Republic of Peru, (1993); 55-e muxli, xelmisawvdomia:
<http://www.parliament.go.th>.
241 ibid., 56-e muxli.
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muxlze, sakiTxi wydeba imave proceduris dacviT, romliTac
cvlilebebi Sedis konstituciaSi, sanam moxdeba xelSekrulebis
ratifikacia. prezidents SeuZlia, xelSekrulebis denonsacia,
magram amis Sesaxeb winaswar unda Seatyobinos kongress da
rodesac sakiTxi exeba im xelSekrulebis denonsacias, romlis
damtkicebac kongresis Tanxmobazea damokidebuli, maSin
prezidentma jer unda miiRos kongresis Tanxmoba da mxolod
amis Semdeg imoqmedos.242

2001 wlis 1 marts Cilem moiTxova konsultaciebis dawyeba
perusTan, am ukanasknelis uzenaesi dekretis gamo, romelsac
cvlilebebi Sehqonda vaWrobisa da moxmarebis gadasaxadebis
Sesaxeb kanonis III da IV danarTebSi. am dekretis mixedviT,
gansxvavebuli gadasaxadebi iyo dadgenili muqi, Ria da
premialuri Tambaqosagan damzadebul sigarebze. Ciles mtkicebis
Sesabamisad, diferencirebuli sagadasaxado ganakveTebi
sxvadasxva xarisxis Tambaqosgan damzadebul sigarebze
ewinaaRmdegeba GATT-s, radganac Ciles produqcia ibegreba ufro
maRali sagadasaxado ganakveTiT, vidre erovnuli produqcia.
Tumca 2001 wlis 24 ivniss mowveul iqna paneli davis
gadasawyvetad, amave wlis 12 ivliss Cilem mainc gaiwvia
sakuTari sarCeli im mizeziT, rom perus ekonomikisa da finansTa
saministrom miiRo axali uzenaesi dekreti, romelsac
cvlilebebi Sehqonda adre arsebul dekretSi da sTavazobda
identur dabegvris pirobebs yvela saxis sigarets, miuxedavad
warmoSobis qveynis, fasis, xarisxis, saxeobisa Tu gasayidi
bazrebis raodenobisa. sainteresoa is, rom aseTi cvlileba
dekretSi gamoiwvia perus sakonstitucio sasamarTlos
gadawyvetilebam, romelic gamotanil iqna 2001 wlis 19 ivniss.243

es saqme naTeli magaliTia imisa, Tu ramdenad gavleniania
vaWrobis msoflio organizaciis davebis ganxilvis sistema da
rogori damokidebuleba aqvT organizaciis wevr saxelmwifoebs
arsebuli savaWro reJimis gamWvirvaleobisa da ganWvretadobis
damkvidrebisa da SenarCunebis mimarTulebiT.

V.2.1.2.7. TurqeTi

morigi saxelmwifo, romelic ipyrobs Cvens yuradRebas
saerTaSoriso savaWro urTierTobebis warmarTvis mimarTulebiT,
aris TurqeTi. es qveyana sainteresoa ara mxolod vaWrobis
msoflio organizaciaSi am ukanasknelis wevrobiT arsebuli
mdgomareobis gaTvaliswinebiT, aramed imitomac, rom is aris
saqarTvelos mezobeli da, amave dros, ormxrivi

242 ibid., 57-e muxli.
243 Peru - Taxes on Cigarettes, WT/DS227.
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saxelmwifoTaSorisi vaWrobis warmarTvaSi erT-erTi Zlieri
strategiuli partniori. saqarTvelosa da TurqeTs Soris
savaWro urTierTobebi wesrigdeba ara mxolod vmo-is
farglebSi, aramed am or qveyanas Soris dadebuli ormxrivi
savaWro xelSekrulebis Sesabamisi debulebebis gaTvaliswinebiT.
es xelSekruleba ufro zustad aris ganxiluli winamdebare
naSromis momdevno TavSi, sadac saubaria saqarTvelos
saerTaSoriso savaWro urTierTobebze vmo-is farglebs gareT,
axla ki upriania, ufro meti fokusireba moxdes TurqeTis
konstituciaze, samarTlebriv normaTa ierarqiasa da am
ukanaskneli saxelmwifos mier vaWrobis msoflio organizaciis
farglebSi aRebuli valdebulebebis Sesrulebaze.

TurqeTis samarTlis normaTa ierarqia Semdegnairad
gamoiyureba: konstitucia, statutebi, statutis Zalis mqone
dekretebi, dekretebi da regulaciebi. miuxedavad imisa, rom
saerTaSoriso samarTali TurqeTis kanonmdeblobis nawilia,244

misi ierarqiuli adgili ar aris gamokveTili saxelmwifos mier
dadgenil samarTlis normaTa ierarqiaSi. TurqeTis
konstituciis me-11 muxlis Sesabamisad, konstitucia aris qveynis
uzenaesi kanoni da yvela sxva samarTlebrivi aqti unda
Seesabamebodes konstitucias.245

1996 wlis 21 marts indoeTma moiTxova konsultaciebi
TurqeTTan, radganac is awesebda teqstilisa da sxvadasxva
naWrebis importze SezRudvebs, rac, indoeTis azriT,
ewinaaRmdegeboda GATT-is XI da XIII muxlebs. mogvianebiT
mowveulma panelma daadgina, rom TurqeTi, marTlac, arRvevda
mosarCelis mier dasaxelebul muxlebs da gasca rekomendacia
gadawyvetilebis Sesrulebis Sesaxeb. TurqeTis mier saqmis
gasaCivrebam saapelacio palataSi arsebiTad ar Secvala
mdgomareoba da am ukanasknelmac TurqeTis qmedebebi cno GATT-
is XI da XIII muxlebTan SeuTavseblad. Sesabamisad, TurqeTs
daevala, sakuTari kanonmdebloba am SeTanxmebasTan
SesabamisobaSi moeyvana da SeeTavazebina vmo-is yvela wevri
saxelmwifosaTvis identuri satarifo pirobebi. 1999 wlis 19
noembers TurqeTma gamoTqva survili, Seesrulebina
rekomendaciebi, rac, wesiT, unda gaekeTebina, Tumca, rogorc
indoeTi SemdgomSi amtkicebda, TurqeTs ar gauvrcelebia
Setyobineba imis Sesaxeb, Seasrula Tu ara rekomendaciebi.246

vinaidan TurqeTsa da indoeTs Soris saerTaSoriso savaWro
urTierTobebi dRemde grZeldeba, SesaZlebelia martivi daskvnis
gakeTeba im mimarTulebiT, rom TurqeTma Seasrula vaWrobis

244 Internet Law - Main Sources of Turkish Legal System, xelmisawvdomia:
<http://www.ibls.com>.
245 Constitution of Turkey, (1995); me-11 muxli, xelmisawvdomia: <http://www.anayasa.gov.tr>.
246 Turkey - Restrictions on Imports of Textile and Clothing Products, WT/DS34.
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msoflio organizaciis farglebSi dadgenili valdebulebebi
indoeTis sasargeblod.

V.2.1.2.8. meqsika

meqsikis konstituciis 133-e muxlis Sesabamisad, samarTlis
normaTa ierarqia Semdegnairad gamoiyureba: konstitucia,
gaerTianebis kongresis mier miRebuli kanonebi da saerTaSoriso
xelSekrulebebi iTvlebian uzenaes kanonad. TiToeuli Statis
mosamarTle unda daemorCilos winamdebare konstitucias,
kanonebs da xelSekrulebebs, miuxedavad nebismieri sxva normis
arsebobisa Statebis konstituciebsa da kanonebSi maT
sapirispirod.247 am xedvisagan gansxvavebiT, meqsikis uzenaesma
sasamarTlom sxvanairad ganmarta uzenaesi samarTali, roca
aRniSna, rom uzenaesi kanoni aris mxolod konstitucia, xolo
saerTaSoriso xelSekrulebebi modis mis Semdeg da ufro maRla
dgas, vidre federaluri da adgilobrivi samarTali.248

saqmeSi - Mexico - Tax on Soft Drinks - dava Seexeboda meqsikis mier
gadasaxadebis dawesebas fruqtozis maRali SemcvelobiT
gamorCeul, aseve mSral da specialuri damatkbobeli danamatis
Semcvel sasmelebze, erTi mxriv, da, meore mxriv, aseTi
sasmelebis distribuciaze. orive SemTxvevaSi sagadasaxado
tarifi ganisazRvreboda 20%-iT, rac ar xdeboda lerwmisgan
miRebuli SaqriT damtkbar sasmelebTan mimarTebiT. aSS
amtkicebda, rom meqsikis sagadasaxado kanonmdebloba
ewinaaRmdegeboda GATT-is III muxls. meqsika ki, Tavis mxriv,
amtkicebda, rom TviTon aSS arRvevda am or saxelmwifos Soris
gaformebuli Tavisufali vaWrobis Sesaxeb CrdiloeTamerikul
SeTanxmebas (NAFTA), rac, Tavis mxriv, niSnavda, rom, radgan aSS
arRvevda xelSekrulebis muxls, maSin meqsikis mier GATT-is
mesame muxlis darRveva marTldeboda amave GATT-is XX muxlis
„d~ qvepunqtis mixedviT.249 am SemTxvevaSi wamoiWra metad
saintereso sakiTxi: ramdenad SeiZleba kanoni an regulacia
moicavdes sxva saxelmwifos valdebulebebs maSin, rodesac erTi
saxelmwifo arRvevs xelSekrulebis debulebebs? am sakiTxTan
dakavSirebiT davebis ganmxilvelma organom metad mniSvnelovani
pasuxi gasca meqsikis warmomadgenlebs, kerZod: „ar arsebobs
safuZveli imisa, rom ganxilul iqnes aSS-is darRvevebis
WeSmaritebis sakiTxi NAFTA-s normebidan gamomdinare, radgan
kanonebi da regulaciebi ar Seicaven meore saxelmwifos

247 Constitution of Mexico, (2007); 133-e muxli, xelmisawvdomia: <http://www.oas.org>.
248 Vargas, J. A., ‘Mexico and its Legal System, Sources of the Law’, Published on February 27, 2008,
xelmisawvdomia: <http://www.llrx.com>.
249 Mexico - Tax Measures on Soft Drinks and Other Beverages (WT/DS308), January 21, 2005, paras.
1,2.
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valdebulebebs saerTaSoriso xelSekrulebis mixedviT~.250

Sesabamisad, SegviZlia davaskvnaT, rom saxelmwifo sakuTari
darRvevebis gasamarTleblad ver daeyrdnoba im arguments, rom
mowinaaRmdege qveyana, Tavis mxriv, arRvevs maT Soris dadebul
sxva xelSekrulebas (saxelmwifos ar SeuZlia gamoiyenos
sakuTari Sida kanonmdebloba sxva saxelmwifos iZulebisaTvis,
raTa am ukanasknelma Seasrulos saerTaSoriso xelSekrulebiT
nakisri valdebulebebi, muxli XXd).

am saqmeSi panelma daadgina, rom:
1. gadasaxadi mSral sasmelebze, iseve rogorc

distribuciaze, ewinaaRmdegeboda GATT-is III,2 muxls;
2. mSrali sasmelebis gadasaxadi da distribuciaze

dadgenili gadasaxadi arRvevs GATT-is III,4 muxls;
3. aRniSnuli RonisZiebebi ar marTldeba GATT-is XX (d)

muxliT.251

saapelacio palatamac ucvlelad datova es darRvevebi,
Tumca erTia darRvevis dadgena da meorea saxelmwifos mier
davebis ganmxilveli organos gadawyvetilebis Sesruleba. am
mxriv sainteresoa: meqsikam 2006 wlis 21 aprils cnoba gaugzavna
davebis ganmxilvel organos, rom mas sWirdeboda gonivruli
vada mis winaaRmdeg gamotanili gadawyvetilebis
aRsrulebisaTvis. aSS-sa da meqsikas Soris molaparakebaTa
safuZvelze dadginda gonivruli vada, romlis ganmavlobaSic
meqsikas unda ganexorcielebina yvela aucilebeli piroba, rac
ukavSirdeboda gadawyvetilebis jerovan Sesrulebas. amaSi
Sedioda aseve Sesabamisi kanonis miRebac. 2007 wlis 23 ianvars
davebis ganmxilveli organos Sexvedraze meqsikam acnoba
delegatebs, rom man aRasrula mis winaaRmdeg gamotanili
gadawyvetileba.252 rogorc aRmoCnda, arc ganviTarebad
saxelmwifoebs Soris aris rame saxis gansxvaveba davebis
ganmxilveli organos gadawyvetilebaTa aRsrulebis kuTxiT,
piriqiT, SeiZleba erTiani daskvnis gakeTebac, rom vmo-is
farglebSi daculia saxelmwifoTa Tanasworuflebianoba da maT
aseve aqvT Tanabari valdebulebebi, romlebsac asruleben
msgavsad, miuxedavad imisa, aRiareben Tu ara saerTaSoriso
samarTlis primats Sida samarTalTan mimarTebiT. unda
aRiniSnos aseve isic, rom `xelSekrulebis dadebis, Sesrulebisa
da moqmedebis Sewyvetis wesi wesrigdeba mxolod
saerTaSorisosamarTlebrivi normebiT da Sidasaxelmwifoebrivi
samarTali ver moaxdens zegavlenas saerTaSoriso

250 iqve.
251 iqve.
252 Mexico – Tax Measures on Soft Drinks and Other Beverages, “Implementation of adopted reports”,
xelmisawvdomia: <http://www.wto.org>.
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xelSekrulebebis iuridiul namdvilobaze~.253 momdevno Tavi
mimoixilavs im gamonaklisebs, rac saerTo reJimidan arsebobs
vmo-is farglebSi da aanalizebs, Tu ramdenad arRvevs es sistema
ukve kargad Camoyalibebul ekonomikur urTierTobebs
saxelmwifoTa Soris.

VI gamonaklisebi vaWrobis msoflio organizaciis
farglebSi dadgenili reJimidan

zogadad gavrcelebuli Sexedulebis Sesabamisad,
gamonaklisebi ar uyvars aravis da, miT umetes, im saxelmwifos,
romelic valdebuli xdeba, sakuTari konkurentisTvis daawesos
SeRavaTiani pirobebi da amiT Seuwyos xeli misi ekonomikis
ganviTarebas. es yvelaferi Zalian kargad esmiT vaWrobis
msoflio organizaciis wevr saxelmwifoebs da Tavad faqti, rom
maT miiRes gadawyvetileba ganviTarebadi saxelmwifoebisaTvis
SeRavaTebis dasadgenad, imTaviTve ipyrobs yuradRebas ara
mxolod saerTaSoriso savaWro samarTlis Seswavlis
miznebisaTvis, aramed saqarTvelos perspeqtivis kuTxiTac, ufro
mZlavrad gamoiyenos saerTaSoriso doneze arsebuli
samarTlebrivi garantiebi sakuTari mdgradi ekonomikuri
ganviTarebis wasaxaliseblad. vaWrobis msoflio organizaciis
farglebSi dadgenili gamonaklisi, Tavis mxriv, badebs kiTxvebs,
Tu ramdenad aris es reJimi diskriminaciuli, an riT aris
nakarnaxevi misi arseboba? am da sxva msgavs kiTxvebze pasuxis
gasacemad winamdebare Tavi mimoixilavs nebisdamrTvel normas
da, aqedan gamomdinare, arsebul ganviTarebadi
saxelmwifoebisadmi SeRavaTiani mopyrobis pirobebsac.

VI.1. savaWro principebis zogadi mimoxilva nebisdamrTveli
normis Sefasebis miznebisaTvis

rogorc ukve aRiniSna, vaWrobis msoflio organizaciis erT-
erTi umTavresi mravalmxrivi saerTaSoriso xelSekrulebis -
GATT-is I muxlidan gamomdinare, ikrZaleba vmo-is wevri
saxelmwifoebis mier gansxvavebuli sagadasaxado reJimis dadgena
produqtis warmomavlobis mixedviT, Sesabamisad, vmo-is wevrma
saxelmwifom erTnairad unda dabegros msgavsi produqtebi,
miuxedavad maTi warmoSobis qveynisa, Tu es qveyana vmo-is wevria.
Tumca unda aRiniSnos, rom am wess aqvs erTi mniSvnelovani
gamonaklisi, e.w. „nebisdamrTveli norma~, romelic dadgenili
wesebidan gadaxvevis SesaZleblobas iZleva ganviTarebadi

253 k. korkelia, saerTaSoriso xelSekruleba saerTaSoriso da
Sidasaxelmwifoebriv samarTalSi, Tb., 1998, gv. 23.
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saxelmwifos mier warmoebuli produqciis dabegvris
miznebisaTvis. es gamonaklisi dadginda, radgan vmo-is politikis
Sesabamisad, upiratesoba eniWeba ganviTarebadi saxelmwifoebis
interesebsa da maT specialur moTxovnilebebs.

aqedan gamomdinare, vmo-is farglebSi Seiqmna SeRavaTebis

ganzogadebuli sistema (SemdgomSi – GSP), romlis safuZvelzec

GATT-is I muxlis moqmedebis farglebi icvleba, kerZod: Canawers

vmo-is yvela wevri unda daeqvemdebaros. identur mopyrobas
emateba ganviTarebadi saxelmwifoebisadmi SeRavaTiani mopyrobis
sistemis dadgenis garantia. Cveni yuradReba am muxlma miipyro
imitom, rom saqarTvelo gvevlineba vmo-is wevr ganviTarebad
saxelmwifod da Cveni qveynisTvis arsebiTi mniSvneloba aqvs im
SeRavaTebis miRebas, romelTac am organizaciis farglebSi
sTavazoben saxelmwifoebi. Tumca aRsaniSnavia, rom xsenebul
muxlTan mimarTebiT unda gamoiyos ori sakiTxi: erTia am muxlis
gamoyeneba ganviTarebuli saxelmwifoebis mier sakuTar
teritoriaze sxva saxelmwifoTa mimarT da meorea Tavad
ganviTarebadi saxelmwifoebis mier sakuTari produqciis
dabegvra SeRavaTiani pirobebiT.

VI.2. nebisdamrTveli norma – zogadi mimoxilva

sanam gadavidodeT im mniSvnelobis gaanalizebaze, rac
xsenebul normas aqvs saqarTvelosTvis, upriania, ganvixiloT is
umTavresi cnebebi, rasac efuZneba nebisdamrTveli norma da
davadginoT misi urTierTobis CarCo GATT-is I muxlTan.

vmo-is precedentul samarTalSi moiZebneba erTi friad
mniSvnelovani saqme, romelic ayalibebs ZiriTad mimarTulebebs,
Tu rogor unda ganimartos nebisdamrTveli norma GATT-is I
muxlTan mimarTebiT. gansakuTrebiT, Tu gaviTvaliswinebT im
garemoebas, rom aradiskriminaciuli dabegvris reJimi aris vmo-is
politikisa da samarTlis erT-erTi umTavresi sayrdeni principi.
swored amitom saqmeSi - EC - Tariff Preferences - vmo-is davebis
ganmxilveli organos saapelacio palatam ganixila urTierToba
GATT-is I muxlsa da nebisdamrTvel normas Soris da aRniSna,
rom: nebisdamrTveli norma aranairad ar akninebs GATT-is I
muxlis mniSvnelobas (es muxli krZalavs diskriminacias
vaWrobis msoflio organizaciis wevr saxelmwifoebs Soris
produqtis warmomavlobis mixedviT da adgens, rom, warmoebis
qveynis miuxedavad, vmo-is wevri saxelmwifo unda avrcelebdes
identuri mopyrobis reJims vmo-is farglebSi warmoebul yvela
msgavs produqtze), piriqiT, is gvevlineba e.w. specialur normad,
romelic upiratesi iuridiuli ZaliT sargeblobs I muxlTan
SedarebiT, GSP-is sqemebTan mimarTebiT. ufro metic, am or
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muxls Soris kavSiri imdenad myaria, rom, rogorc saapelacio
palatam ganmarta, panelma jer unda gansazRvros, saxeze aris Tu
ara GATT-is I muxlis darRveva, Tu dadgindeba, rom muxli
darRveulia, mxolod amis Semdeg unda Semowmdes, ramdenad
marTldeba davis monawile saxelmwifos mier ganxorcielebuli
qmedeba nebisdamrTveli normis Sesabamisad.254 unda aRiniSnos
aseve isic, rom, miuxedavad GATT-is I muxlSi arsebuli MFN-is
principisa, nebisdamrTveli norma SesaZleblobas aZlevs
saxelmwifoebs, gadauxvion dadgenili reJimidan swored imitom,
rom ganviTarebad saxelmwifoebs sWirdebaT SeRavaTebi.255

Sesabamisad, unda aRiniSnos, rom nebisdamrTveli norma, rogorc
gamonaklisi, aranairad ar zRudavs saxelmwifoTa uflebas,
miawodon da miiRon SeRavaTiani pirobebi sxva
saxelmwifoebisagan. am normis statusi da mniSvneloba ar
ganisazRvreba imiT, Tu rogor xdeba misi dakvalificireba,
rogorc mtkicebis tvirTisa, romelic unda dadgindes sarCelis
Setanis SemTxvevaSi; an iqneba Tu ara is gamoyenebuli rogorc
Tavdacvis saSualeba Segebebuli sarCelis SemTxvevaSi, mainc
misi urTierToba I muxlTan unda ganimartos CveulebiT
saerTaSoriso samarTalSi arsebuli wesis Sesabamisad.256 ufro
metic, saapelacio palatam saqmeSi - EC - Hormones - aRniSna, rom
xelSekrulebis normisaTvis gamonaklisis statusis miniWeba
TavisTavad ar amarTlebs mis ufro mkacr an rbil ganmartebas,
piriqiT, aseTi norma unda iqnes ganmartebuli rogorc
nebismieri sxva norma.257

vaWrobis msoflio organizaciaSi dadgenili aseTi xedva
kidev ufro metad amyarebs ganviTarebadi saxelmwifoebis
interesebis dacvis garantiebs, radganac, rogorc ukve kargad
gamoCnda, organizaciis farglebSi arsebuli davebis ganxilvis
sistema sakmaod efeqturia ara mxolod gadawyvetilebebis
gamotanis mimarTulebiT, aramed miRebuli rekomendaciebis
aRsrulebis TvalsazrisiTac. Sesabamisad, SeRavaTebis
ganzogadebuli sistemis paralelurad Seqmnili nebisdamrTveli
normac dacva/aRsrulebas iseve eqvemdebareba vmo-is wevri
saxelmwifoebis mxridan, rogorc savaWro sistemaSi arsebuli
nebismieri sxva norma.

254 Appellate Body Report on EC - Tariff Preferences, WT/DS246/AB/R, paras. 101-102.
255 WTO Analytical Index: Guide to WTO Law and  Practice, General Agreement on Tariffs and Trade
1994, interpretation, para. 41. xelmisawvdomia: <http://www.wto.org>.
256 Understanding on Rules and Procedures Governing the Settlement of Disputes, muxli 3.2.
257 Appellate Body Report, EC-Hormones, para. 104. Appellate Body Report, EC Measures Concerning
Meat and Meat Products (Hormones), WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998,
DSR 1998:I, 135.
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VI.3. aradiskriminaciuli mopyrobis ganzogadebuli buneba
vaWrobis msoflio organizaciis samarTalSi

aradiskriminaciuli mopyrobisa da nebisdamrTveli normis
urTierTmimarTebasTan dakavSirebiT saintereso xazgasma aqvs
gakeTebuli vaWrobis msoflio organizaciis davebis
ganmxilveli organos saapelacio palatas.

saapelacio palatam saqmeSi - EC -Tariff Preferences - ganmarta
sityva ganzogadebulis mniSvneloba da aRniSna, rom sityva
ganzogadebuli aradiskriminaciuli mopyrobis aucileblobidan
gamomdinare unda iqnes gamoyenebuli zogad konteqstSi. ufro
metic, saapelacio palatam gaagrZela msjeloba da miuTiTa, rom:
GSP-is sqemebidan gamomdinare, SeRavaTebis
aradiskriminaciulobisaTvis aucilebelia, isini gamoyenebuli
iyos zogadad. cnebis Cveulebrivi mniSvnelobidan gamomdinare,
SeRavaTebi unda iqnes gamoyenebuli ufro farTo wreze.
saapelacio palatis mxridan amgvari midgoma nakarnaxevia im
garemoebiT, rom aRmofxvriliyo yofil koloniebsa da
ganviTarebad saxelmwifoebs Soris arsebuli gansakuTrebuli
kavSirebi da rom yofil metropoliebs msgavsi SeRavaTebi
daedginaT nebismieri ganviTarebadi saxelmwifosaTvis - iqneboda
es yofili kolonia Tu damoukideblad arsebuli ganviTarebadi
saxelmwifo.258 swored amitom 1971 wels miRebul iqna
gadawyvetileba uflebebis moxsnaze. amiT vmo-is farglebSi
erTxel da samudamod dadginda, rom SeRavaTebiT sargeblobs
nebismieri ganviTarebadi saxelmwifo da aranairad ar SeiZleba
raime gansxvavebebis Zieba SeRavaTebis miniWebis kuTxiT am saxis
saxelmwifoebisTvis.259 rogorc aqedan gamomdinare dgindeba,
vaWrobis msoflio organizacia diskriminaciulad miiCnevs ara
imas, rom ganviTarebad saxelmwifoebze gavrceldes SeRavaTiani
mopyrobis sistema, aramed Tavad erT safexurze mdgomi
ganviTarebadi saxelmwifoebis diferenciacias da SeRavaTiani
pirobebis gavrcelebas mxolod garkveul nawilze. aq,
ZiriTadad, igulisxmeba is garemoeba, rom SeRavaTebiT
mosargeblea yvela ganviTarebadi saxelmwifo, magram arsebobs
aRniSnulisagan gansxvavebuli da, amave dros, ufro metad
SeRavaTiani mopyrobis reJimi gansakuTrebuli saWiroebebis mqone
yvelaze naklebad ganviTarebuli saxelmwifoebis mimarT, rac
aseve ar SeiZleba miCneul iqnes diskriminaciuli mopyrobis
reJimad vaWrobis msoflio organizaciis samarTlis ganmartebis

258 EC - Tariff Preferences, WT/DS246/AB/R, EC– conditions for the granting of tariff preferences to
developing countries, 7 April 2004 para. 155.
259 Waiver Decision on the Generalized System of Preferences, GATT Document L/3545, 25 June
1971, BISD 18S/24 (attached as Annex D-2 to the Panel Report).
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miznebisaTvis. winamdebare naSromis momdevno qveTavi kidev ufro
detalurad mimoixilavs diskriminaciis akrZalvasTan
dakavSirebul vaWrobis msoflio organizaciis mier dadgenil
reJims, raTa kidev ufro naTeli warmodgena Segveqmnas, Tu
rogori damokidebuleba arsebobs vmo-is wevr saxelmwifoebSi am
principisadmi.

VI.4. diskriminaciis akrZalva vaWrobis msoflio
organizaciis samarTalSi

diskriminaciis akrZalva - es aris erT-erTi prioritetuli
sakiTxTagani vmo-is samarTalSi, radganac saerTaSoriso
vaWrobis mdgradi ganviTarebisaTvis arsebiTi mniSvneloba
eniWeba swored mxareTa Tanasworuflebianobas da nebismieri
saxis diskriminaciis akrZalvas saxelmwifoTa komerciul
urTierTobebSi. swored amitom saapelacio palatam saqmeSi - EC -
Tariff Preferences - ganmarta, rom: aradiskriminaciuloba niSnavs
yvela msgavs situaciaSi myofi ganviTarebadi saxelmwifosaTvis
SeRavaTis SeTavazebas da, amave dros, gansakuTrebuli
saWiroebebis mqone ganviTarebadi qveynebisTvis SeRavaTebis sxva
sistemis Seqmnas.260 vmo-is praqtikidan irkveva, rom
aradiskriminaciuloba gulisxmobs rogorc, zogadad, yvelasTvis
erTiani sistemis SeTavazebas, aseve ganviTarebadi
saxelmwifoebisaTvis SeRavaTebis dadgenas da specialuri
sistemis SemuSavebas im saxelmwifoebisaTvis, romelTac aqvT
garkveuli saWiroebebi. am mxriv gansxvavebaa Tavad ganviTarebad
saxelmwifoebSic. es arc aris gasakviri, radgan vmo
mxedvelobaSi iRebs ganviTarebis dones iseve, rogorc finansur
da vaWrobis kuTxiT saxelmwifoTa moTxovnilebebs, raTa
saerTaSoriso vaWroba ufro moqnili da warmatebuli gaxados.
amdenad, SeRavaTebis zogadad moqmedi sistema, iseve rogorc
damatebiTi SeRavaTebis SeTavazeba ganviTarebadi
saxelmwifoebisaTvis am politikis gamoZaxilia. ufro metic,
rogorc saapelacio palatam aRniSna zeviT mocemul saqmeSi,
SeRavaTebis miniWebis amgvari sqema SesabamisobaSi modis rogorc
nebisdamrTvel normasTan, aseve GATT-Tan.261 saapelacio palatam
aseve daadgina: evrogaerTianebam daarRvia ganviTarebadi
saxelmwifoebisaTvis SeRavaTebis miniWebis sistema imiT, rom ar
Camoayaliba obieqturi kriteriumebi da standartebi Tavis GSP-
is regulaciaSi iseve, rogorc SeRavaTebiT mosargebleTa sia
daxurulad hqonda gamocxadebuli, riTac xeli SeuSala
beneficiarebs sakuTari uflebebis gamoyenebaSi, da radganac ver

260 A.B. EC - Tariff Preferences, WT/DS246/AB/R, paras.152-154.
261 iqve, para. 169.
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xerxdeboda ganviTarebadi saxelmwifoebis gamoyofa
erTmaneTisagan specialuri moTxovnilebebis mixedviT, dairRva
vmo-is SeTanxmeba.262 Sejamebis saxiT saapelacio palatam aRniSna,
rom wevri saxelmwifos mier ganviTarebadi saxelmwifoebis
gansakuTrebuli interesebis gaTvaliswineba SeRavaTiani
dabegvris sistemis SemoRebisas ar aris nebisdamrTveli
normidan gamomdinare aradiskriminaciulobis principis
darRveva, im SemTxvevaSic ki, rodesac aseTi SeRavaTebi ar
vrceldeba yvela ganviTarebad saxelmwifoze.263

aRsaniSnavia, rom 2005 wlis 20 ivliss evropis gaerTianebam
acnoba davebis ganmxilvel organos mis mier am ukanasknelis
rekomendaciebis Sesrulebis Sesaxeb Sesabamis regulaciaSi
cvlilebebis SetaniT.264

VI.5. vaWrobis msoflio organizaciis farglebSi dadgenili
gansxvavebebi ganviTarebad saxelmwifoebs Soris

vmo-is farglebSi moqmedi samarTlisa da politikis
mixedviT, ganviTarebad saxelmwifoebSi ar moiazreba nebismieri
aseTi saxelmwifo, romlisTvisac SeTavazebulia SeRavaTiani
dabegvris sistema, aramed vmo-is precedentuli samarTlis
mixedviT, gamoiyofa ganviTarebadi da naklebad ganviTarebuli
saxelmwifoebi. am ukanasknelSi igulisxmeba saxelmwifoebi,
romelTac gansakuTrebuli saWiroebebi aqvT da meti finansuri
Tu savaWro problemebiT gamoirCevian. am mxriv metad saintereso
ram aRniSna saapelacio palatam, roca miuTiTa, rom
nebisdamrTveli normis me-2 „a~ punqti ar gamoricxavs,
gansakuTrebul mopyrobas daeqvemdebaron mcired ganviTarebuli
saxelmwifoebi, metic, es azri gamyarebulia aseve amave muxlis
me-2 nawilis „d~ qvepunqtSi, sadac xazgasmulia, rom
ganviTarebad saxelmwifoebSi aseve igulisxmebian mcired
ganviTarebuli saxelmwifoebi, romelTac axasiaTebT garkveuli
saxis problemebi da gansakuTrebuli mopyrobis subieqtebad
gvevlinebian; amasTanave, ar unda dagvaviwydes: rodesac
saxelmwifo arCevans akeTebs, ganviTarebad saxelmwifoebs Soris
Tu romels misces meti SeRavaTi, es aranairad ar aris
safuZveli imis safiqreblad, rom diskriminaciasTan gvaqvs
saqme,265 aramed aq ukve, Tavis mxriv, moqmedebs isev da isev vmo-is
farglebSi arsebuli politika da saxelmwifoebi Tavad
acnobiereben, rodis dgeba imis mtkicebis aucilebloba, rom
isini diskriminaciis msxverplni xdebian. Tumca isic unda

262 iqve, para.187-188.
263 iqve, para. 179.
264 Implementation of adopted reports, xelmisawvdomia: <http://www.wto.org>.
265 EC-Tariff Preferences, WT/DS246/AB/R, para. 175.
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iTqvas, rom ganviTarebad saxelmwifoebs Soris arsebuli
gansxvavebebi da, Sesabamisad, gansxvavebuli SeRavaTebis sistema
iSviaTad Tu gamxdara davis sagani. amave azrs amyarebs
nebisdamrTveli normis me-3 nawilic, ufro konkretulad ki is
adgens im pirobebs, ra pirobebis arsebobis SemTxvevaSic xdeba
SeRavaTebis diferenciacia.266 aqve unda gamovyoT erTi friad
mniSvnelovani sakiTxi, romelic Seexeba savaWro barierebs da
usamarTlod dadgenil tvirTs ganviTarebuli
saxelmwifoebisaTvis, ganviTarebadebisagan gansxvavebiT.
aRsaniSnavia, rom vmo-is wevr saxelmwifoebs ise araferi ar
aSinebT da aRizianebT, rogorc savaWro barierebi. es arc aris
gasakviri da Cans im politikis mciredi analiziTac ki,
romelsac xsenebuli organizacia eweva isev da isev
saxelmwifoebis meSveobiT. swored im eWvis gasaqarwyleblad,
romelic SesaZloa arsebobdes saxelmwifoebSi nebisdamrTvel
normasTan mimarTebiT, saapelacio palatam saWirod CaTvala,
ganemarta, rom nebisdamrTveli normis gamoyeneba ar niSnavs
ganviTarebuli saxelmwifoebis erTgvarad ufro daCagrul
mdgomareobaSi Cayenebas ganviTarebadebTan SedarebiT. piriqiT, es
ukanasknelebi imitom sargebloben SeRavaTiani tarifebiT, rom
maT es sWirdebaT, Tumca, rogorc saapelacio palatam aqve
dasZina, es ar unda iqnes gamoyenebuli ganviTarebuli
saxelmwifoebisTvis xelisSemSlel faqtorad.267 aseve unda
aRiniSnos, rom, rodesac ori saxelmwifo awarmoebs erTsa da
imave produqcias da erT-erTi maTgani iRebs SeRavaTian
satarifo sistemas, radgan is ganviTarebadia, gamodis, rom,
garkveulwilad, uares mdgomareobaSi vardeba meore saxelmwifo,
vinaidan produqciis fasebSi iqneba gansxvaveba da, Sesabamisad,
momxmarebelic ufro iaf saqonels meti eyoleba, im SemTxvevis
garda, Tu momxmarebeli produqtis xarisxs miaqcevs yuradRebas
da ara fass. magram esec sadavo sakiTxia: Tu im qveyanaSi, sadac
saxelmwifoebma importi ganaxorcieles, bazarze Semosuli
saqoneli mkacrad kontroldeba da orive produqti moxvdeba
daxlebze, maSin, cxadia, ufro meti mogeba iaf produqtze mova.
ganviTarebadi saxelmwifoebisaTvis SeRavaTiani satarifo
sistema SesaZloa imitomac arsebobdes, rom, rac SeiZleba Cqara
Seuwyon xeli maT gaZlierebas, raTa samomavlod yvela
saxelmwifo erTnairad daibegros da SeRavaTebi, romlebic ar
uyvars arcerT sistemas da, miT umetes, sagadasaxados, gauqmdes.
amis gamoxatulebaa aseve aSS-is politikac - azerbaijani
ganviTarebadi saxelmwifos mdgomareobidan gadaiyvanos
ganviTarebulis mdgomareobaSi da, rogorc profesori jon kadi

266 GATT 1994, Enabling Clause, para 3.
267 EC-Tariff Preferences, WT/DS246/AB/R, para. 167.
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aRniSnavs, Zal-Rones ar iSurebs am mimarTulebiT.268 aseTi
praqtika yuradsaRebia vmo-is politikis prioritetebis analizis
miznebisTvisac, radgan savaWro SeRavaTebis aRmofxvra
SesaZleblobas miscems vmo-is wevr saxelmwifoebs sakuTari
biznesebis sworad warmarTvis saqmeSi, ufro konkretulad ki,
aRar iqneba saWiro azerbaijanis msgavsi da, amave dros,
organizaciaSi gawevrianebuli saxelmwifoebisaTvis SeRavaTiani
sistemiT dabegvris SeTavazeba (azerbaijani jer ar
gawevrianebula vaWrobis msoflio organizaciaSi, Tumca misi
msgavsi ekonomikebis mqone saxelmwifoebi ukve arian
Tavmoyrilni organizaciis SemadgenlobaSi, magaliTad
indonezia).

VI.6. saqarTvelo msoflio savaWro sistemaSi SeRavaTiani
mopyrobis pirobebis arsebobis fonze

rac Seexeba sakuTriv saqarTvelos, unda aRiniSnos, rom,
moqmedi konstituciis me-6 muxlis Sesabamisad, saqarTvelos
konstitucia saxelmwifos uzenaesi kanonia da yvela sxva
samarTlebrivi aqti unda Seesabamebodes konstitucias. amave
muxlis me-2 nawili ki adgens, rom saqarTvelos saerTaSoriso
xelSekrulebas an SeTanxmebas, Tu igi ar ewinaaRmdegeba
saqarTvelos konstitucias, aqvs upiratesi iuridiuli Zala
Sidasaxelmwifoebrivi normatiuli aqtebis mimarT.269 unda
aRiniSnos, rom saqarTvelos konstituciis axal proeqtSi
araferi ar aris Secvlili samarTlis normaTa ierarqiis
kuTxiT da saerTaSoriso xelSekruleba kvlav konstituciis
Semdeg modis.270 saqarTveloSi samarTlis normaTa ierarqiis
sakiTxs ufro konkretulad aregulirebs kanoni normatiuli
aqtebis Sesaxeb, romlis me-7 muxlis Sesabamisad, ierarqia
Semdegnairad gamoiyureba: saqarTvelos konstitucia da
konstituciuri kanoni; amis Semdeg modis konstituciuri
SeTanxmeba; Semdeg safexurzea saerTaSoriso xelSekruleba an
SeTanxmeba, romelic, Tavis mxriv, ufro maRla dgas, vidre
organuli kanoni; kanoni; prezidentis dekreti; da parlamentis

268 interviu profesor jon kadisTan, 29 aprili, 2010.
269 saqarTvelos 1995 wlis konstitucia, (2013 wlis 4 oqtombris mdgomareobiT),
me-6 muxli, xelmisawvdomia: <https://matsne.gov.ge/ka/document/view/30346>, nanaxia 2015
wlis 20 marts.
270 arcerTi saqarTvelos konstituciuri kanoni saqarTvelos konstituciaSi
cvlilebebisa da damatebebis Setanis Taobaze ar iTvaliswinebs konstituciis
me-6 muxlSi cvlilebebis Setanas. damatebiTi informaciisTvis ix.:
<matsne.gov.ge>.
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reglamenti.271 garda am samarTlebrivi aqtebisa, saqarTveloSi
moqmedebs aseve kanoni saerTaSoriso xelSekrulebebis Sesaxeb,
romlis 21-e muxlis me-3 nawili adgens, rom: „saerTaSoriso
xelSekrulebis konstituciasTan Seusabamobis dadgenis
SemTxvevaSi, am xelSekrulebis saqarTvelosTvis savaldebulod
aRiareba dasaSvebia mxolod mas Semdeg, rac konstituciaSi
dadgenili wesiT Setanili iqneba Sesabamisi cvlilebebi.~272

saqarTvelo, rogorc vaWrobis msoflio organizaciis wevri
saxelmwifo, sargeblobs ganviTarebadi qveynis statusiT da,
aqedan gamomdinare, masze vrceldeba yvela is SeRavaTi, razec
wina qveTavSi aris mocemuli cnobebi. unda aRiniSnos aseve isic,
rom nebisdamrTveli normis analizi gangeb aris asaxuli
winamdebare naSromSi, rameTu es muxli kidev ufro kargad
asaxavs saerTaSoriso samarTlisa da Sida samarTlis
Tanafardobis sakiTxs vmo-is gadasaxedidan, im ubralo mizezis
gamo, rom am SemTxvevaSi saxelmwifoebi ara marto valdebulebi
arian, sakuTari Sida kanonmdebloba moiyvanon vaWrobis msoflio
organizaciis farglebSi nakisr valdebulebebTan
SesabamisobaSi, aramed maT moeTxovebaT, aseve specialuri
SeRavaTebis dadgenis arsebobis pirobebSi cvlilebebi Seitanon
ukve arsebul Sida kanonmdeblobaSi da amiT uzrunvelyon
ganviTarebadi saxelmwifoebis uflebaTa da savaWro interesTa
dacva. dRes arsebuli monacemebis Sesabamisad, saqarTvelo
satarifo SeRavaTebiT sargeblobs Semdeg saxelmwifoebSi:
norvegia, TurqeTi, kanada, iaponia, Sveicaria, amerikis
SeerTebuli Statebi, evrokavSiris wevri saxelmwifoebi.273

norvegiis GSP-is SeRavaTebi saqarTveloze gavrcelda 2008
wlis 14 ivlisidan. am sistemis Sesabamisad, qarTulma produqtma
miiRo 100, 50, 25, 15 da 10%-iani sabaJo-satarifo SeRavaTi.
aRsaniSnavia, rom 100%-iani SeRavaTiT sargeblobs Semdegi saxis
qarTuli produqtebi: Tafli, citrusebi, bostneuli,
naturaluri da mineraluri wyali, Rvino, ludi da a.S.274 Tumca
unda aRiniSnos, rom norvegiis Sida kanonmdeblobaSi Sesabamisi
cvlilebebi Sevida iqamde, sanam saqarTvelosTvis amoqmedebas
daiwyebda SeRavaTiani dabegvris sistema. am cvlilebebis
ganxorcielebaSi, romelze muSaobac 2008 wlis 1 ianvars

271 saqarTvelos kanoni normatiuli aqtebis Sesaxeb, (2015 wlis 28 maisis
mdgomareobiT); me-7 muxli, xelmisawvdomia:
https://matsne.gov.ge/ka/document/view/90052, nanaxia 2015 wlis 20 aprils.
272 saqarTvelos kanoni saqarTvelos saerTaSoriso xelSekrulebebis Sesaxeb,
muxli 21,3, 2013 wlis 6 seqtembris mdgomareobiT, xelmisawvdomia:
<https://matsne.gov.ge/ka/document/view/33442>, nanaxia 2015 wlis 20 aprils.
273saqarTvelosTvis dawesebuli SeRavaTiani savaWro reJimebi, xelmisawvdomia:
<http://www.ictplgeorgia.ge>, 30.07.2010 mdgomareobiT.
274 saqarTvelo da norvegiis GSP-is sqema, xelmisawvdomia:
<http://www.ictplgeorgia.ge>, 14/04/2012 wlis mdgomareobiT.
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damTavrda, monawileobdnen rogorc norvegiis parlamenti, aseve
soflis meurneobis saministro.275

sxva saxelmwifoebSi arsebuli satarifo SeRavaTebi ar iqna
TemaSi asaxuli, radganac erTi saxelmwifos magaliTzec kargad
Cans, Tu ra moiazreba savaWro SeRavaTebSi da rogori sargeblis
miReba SeuZlia Cvens qveyanas. miT ufro, rom saqarTvelosTvis,
ganviTarebis donidan gamomdinare, aseTi SeRavaTebi
sasicocxlod mniSvnelovania.

vaWrobis msoflio organizaciis farglebSi
saqarTvelosTvis nagulebi SeRavaTebis ufro detalurad
ganxilvamde arsebiTi mniSvneloba eniWeba saerTaSoriso
vaWrobis warmarTvis mimarTulebiT qveyanaSi arsebuli zogadi
samarTlebrivi da politikuri fonis mimoxilvas.

saqarTveloSi saerTaSoriso vaWrobis koordinebulad
warmarTvasa da savaWro urTierTobebisa Tu politikis
gansazRvraze, iseve rogorc am sakiTxze momuSave saxelmwifo
uwyebebTan mudmiv komunikaciaSi yofnaze, pasuxismgebelia
ekonomikisa da mdgradi ganviTarebis saministro.

Sesabamisi uwyebebis aqtiuri muSaobis safuZvelze
Camoyalibda saqarTvelos sagareo vaWrobis politikis ZiriTadi
maxasiaTeblebi, esenia:276

dabali saimporto tarifebi;

 eqsport/importis licenziebisa da nebarTvebis mcire
raodenoba;

 importsa da eqsportze raodenobrivi SezRudvebis
ararseboba;

 eqsportisa da reeqsportis sabaJo gadasaxadebisagan
gaTavisufleba;

 iribi gadasaxadebisagan eqsportis gaTavisufleba;

 gamartivebuli saeqsporto da saimporto procedurebi.
winamdebare naSromis mizani ar aris saqarTvelos sagareo

vaWrobis TiToeuli maxasiaTeblis detaluri Seswavla.
disertacia ufro metad fokusirdeba vaWrobis msoflio
organizaciis farglebSi saqarTvelos mier aRebuli
valdebulebebis CarCosa da Cveni qveynisaTvis saerTaSoriso
xelSekrulebebiT gaTvaliswinebuli uflebrivi privilegiebis
moculobis dadgenaze, zemoT mocemuli savaWro politikis
ramdenime maxasiaTeblis analizis safuZvelze. sanam uSualod

275 Norway, Generalized System of Preferences - GSP - General Information, xelmisawvdomia:
<http://www.ictplgeorgia.ge>, 14/04/2012 wlis mdgomareobiT.
276 am sakiTxebTan dakavSirebiT damatebiTi informacia xelmisawvdomia
gzamkvlevSi ekonomikur sakiTxebze momuSave diplomatebisaTvis, ix. bmuli:
<http://www.mfa.gov.ge/getattachment/SideBarMenu/LearningCenter/A5_GEO_2.pdf.aspx>, 16/05/2015
wlis mdgomareobiT.
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gadavidodeT dasaxelebuli sakiTxebis ufro detalur analizze,
upriania, mimovixiloT saqarTvelos mier saerTaSoriso vaWrobis
politikis SemuSavebis procesSi vaWrobis msoflio organizaciis
farglebs gareT dadebuli ormxrivi da mravalmxrivi
saerTaSoriso savaWro SeTanxmebebi, iseve rogorc vaWrobaze
momuSave saerTaSoriso organizaciebSi saqarTvelos wevrobidan
gamomdinare vmo-sTan dakavSirebuli konkurentuli
iurisdiqciebis sakiTxebi.

dReisaTvis saqarTvelo, vaWrobis msoflio organizaciis
garda, warmodgenilia monawiled saerTaSoriso vaWrobaze
fokusirebuli Semdegi saerTaSoriso organizaciebis farglebSi
dadebul xelSekrulebebSi: damoukidebel saxelmwifoTa
Tanamegobrobis (dsT) Tavisufali vaWrobis Sesaxeb SeTanxmeba;
suam-is (saqarTvelo, ukraina, azerbaijani da moldova)
Tavisufali vaWrobis Sesaxeb SeTanxmeba; Savi zRvis ekonomikuri
TanamSromlobis organizacia (BSEC); evrokavSiri; am
organizaciebis farglebSi dadebuli xelSekrulebebis moqmedebis
paralelurad, saqarTvelosTvis moqmedebs TurqeTTan
gaformebuli SeTanxmeba Tavisufali vaWrobis Sesaxeb da amerikis
SeerTebul StatebTan xelmowerili ormxrivi saerTaSoriso
xelSekruleba, e.w. CarCo SeTanxmeba vaWrobisa da investiciebis
Sesaxeb.

aRniSnul saerTaSoriso organizaciebsa Tu saerTaSoriso
xelSekrulebebSi saqarTvelos CarTuloba mniSvnelovania swored
vaWrobis msoflio organizaciis sadamfuZneblo principebTan
Sesabamisobis dadgenis TvalsazrisiT. am sakiTxTan dakavSirebiT
winamdebare naSromi yuradRebas amaxvilebs damoukidebel
saxelmwifoTa Tanamegobrobis farglebSi moqmed xelSekrulebaze
Tavisufali savaWro zonis Sesaxeb. kerZod, es SeTanxmeba,
romelic daido moskovSi 1994 wlis 15 aprils, imave dRes, ra
dResac savaWro molaparakebaTa urugvais raundis monawile
saxelmwifoebma msoflios amcnes vaWrobis msoflio
organizaciis oficialuri daarsebis faqti, yuradRebas ipyrobs,
erTi mxriv, SeTanxmebis monawile saxelmwifoTaTvis
Camoyalibebuli savaWro reJimidan da, meore mxriv, im sistemidan,
romelic amoqmedebul iqna xelSekrulebis arawevri
saxelmwifoebis mimarT. am xelSekrulebis me-2 muxlis
Sesabamisad, xelSekrulebis monawile saxelmwifoebs ufleba
aqvT, damoukideblad Camoayalibon is reJimi, romlis arsebobis
pirobebSic unda awarmoon savaWro urTierTobebi SeTanxmebis
arawevr saxelmwifoebTan;277 xolo amave SeTanxmebis me-8 muxli

277 Commonwealth of Independent States, Agreement on the creation of free trade area between Armenia,
Azerbaijan, Georgia, Belarus, Moldova, Kazakstan, the Russian Federation, Ukraine, Uzbekistan,
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adgens, rom xelSekrulebis monawile saxelmwifoebma ar unda
gaavrcelon upiratesi mopyroba sakuTar teritoriaze nawarmoeb
produqtebze xelSekrulebis monawile wevr saxelmwifoTa
teritoriaze warmoebul produqtebTan SedarebiT da, amave dros,
sagadasaxado kanonmdeblobaSi ganxorcielebuli nebismieri
cvlilebis Sesaxeb droulad Seatyobinon xelSemkvrel
mxareebs.278 damoukidebel saxelmwifoTa Tanamegobrobis mier
gaformebuli xelSekruleba Tavisufali savaWro zonis Seqmnis
Sesaxeb me-8 muxlSi arsebuli CanaweriT TiTqos imeorebs
vaWrobis msoflio organizaciis sadamfuZneblo principebis
moTxovnebs upirates mopyrobasTan dakavSirebiT da, amave dros,
praqtikaSi warmoSobs mTel rigs problemebisas - ra moxdeba im
SemTxvevaSi, Tu saqarTvelo da, magaliTad, ukraina, romlebic
arian am SeTanxmebis monawileni da, amave dros, vmo-is wevrebi,
gansxvavebul savaWro privilegiebs daaweseben erTmaneTs Soris
vaWrobaSi da amiT gamoiwveven vaWrobis msoflio organizaciis
sxva wevri saxelmwifoebis ukmayofilebas? msgavsi tipis yvela
kiTxvaze pasuxis gacemamde upriania, aseve mimovixiloT
winamdebare qveTavSi moxseniebuli sxva saerTaSoriso savaWro
SeTanxmebebic, romelTa monawilec aris saqarTvelo.
xelSekrulebaTa mimoxilvamde yuradRebas vamaxvilebT im
garemoebaze, rom damoukidebel saxelmwifoTa Tanamegobrobis
farglebSi dadebuli zemoT aRniSnuli SeTanxmebis 2011 wlis
ganaxlebul teqstSi saqarTvelo Tavisufali savaWro zonis
mxare saxelmwifod moxseniebuli ar aris, Tumca es imas ar
niSnavs, rom sxva saxelmwifoebisaTvis erTdroulad ori savaWro
organizaciis wevroba problemebs ar warmoSobs.279 gaugebrobebis
Tavidan asacileblad sasurvelia, Sesabamisi uwyebebis mier
SemuSavebul gzamkvlevSi saqarTvelos ekonomikuri diplomatiis
Sesaxeb dazustdes es faqti da xazi gaesvas im garemoebas, rom
saqarTvelo aRar aris damoukidebel saxelmwifoTa
Tanamegobrobis Tavisufali savaWro zonis monawile saxelmwifo.

rogorc zemoTac aRiniSna, saqarTvelos TurqeTTan aqvs
gaformebuli SeTanxmeba Tavisufali vaWrobis Sesaxeb. es
ormxrivi saerTaSoriso xelSekruleba preambulaSive uTiTebs
mxareTa nebas - vaWroba erTmaneTs Soris warmarTon vaWrobis
msoflio organizaciis sadamfuZneblo xelSekrulebis e.w.
marakeSis SeTanxmebisa da tarifebisa da vaWrobis Sesaxeb
SeTanxmebis amosavali principebis Sesabamisad. am SeTanxmebis me-2

Tadjikistan, and the Kurguz Republic, Done in Moscow on 15 April 1994; art. 2, am xelSekrulebis
teqstis moZieba moxerxda mxolod inglisur enaze.
278 ibid. art. 8.
279 damatebiTi informaciisaTvis gTxovT ixiloT: Содружества Независимых Государств
– Договор о зоне свободной торговли, xelmisawvdomia:
http://cis.minsk.by/reestr/ru/index.html#reestr/view/text?doc=3183, nanaxia: 2015 wlis 10 ivniss.
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muxli xazs usvams mxareTa Soris ekonomikuri TanamSromlobis
gaZlierebisa da gaRrmavebis mniSvnelobas ori qveynis
mosaxleobis cxovrebis donis asamaRleblad.280 SeTanxmeba
sainteresoa im gadasaxedidanac, rom is moicavs ara mxolod
saqonliT vaWrobis samarTlebrivi regulirebis sakiTxebs, aramed
inteleqtualur sakuTrebasTan dakavSirebuli urTierTobebis
mowesrigebis meqanizmebsac. damoukidebel saxelmwifoTa
Tanamegobrobis farglebSi dadebuli Tavisufali vaWrobis
Sesaxeb SeTanxmebisagan gansxvavebiT, saqarTvelosa da TurqeTs
Soris gaformebuli ormxrivi xelSekruleba ar ukavSirdeba e.w.
konkurentuli iurisdiqciebis problemas saerTaSoriso
samarTalSi, ufro konkretulad ki, saerTaSoriso savaWro
samarTalSi - igi ufro metad akonkretebs or mezobel
saxelmwifos Soris vaWrobis koordinebulad warmarTvis
procedurebs, rac udavod misasalmebeli faqtia.

morigi saerTaSoriso organizacia, romlis farglebSi
dadebul SeTanxmebazec fokusirdeba winamdebare naSromi, aris
suami. am organizaciis farglebSi wevrma saxelmwifoebma 2003
wels gaaformes SeTanxmeba Tavisufali savaWro zonis Seqmnis
Taobaze. xelSekrulebis preambula am SemTxvevaSic xazs usvams
vaWrobis msoflio organizaciis farglebSi damkvidrebuli
savaWro principebisadmi pativiscemis valdebulebas da amatebs
Canawers imis Taobaze, Tu rogor unda moxdes xelSekrulebaSi
gamoyenebuli terminebis ganmarteba, kerZod: SeTanxmebis 1-li
muxlis Sesabamisad, Tu terminTa ganmarteba winamdebare
SeTanxmebaSi ar moiZebneba, mxareebma am mizniT unda mimarTon
saxelSekrulebo samarTlis Sesaxeb venis konvenciaSi arsebul
terminTa ganmartebis wesebsa da vaWrobis msoflio organizaciis
sadamfuZneblo dokumentebSi arsebul normis interpretaciasTan
dakavSirebul praqtikas.281

es xelSekruleba sainteresoa aseve im TvalsazrisiTac, rom
igi calke gamoyofs Tavad SeTanxmebidan gamomdinare arsebuli
valdebulebebisa da monawile saxelmwifoTa sxva saerTaSoriso
organizaciebis wevrobidan gamomdinare valdebulebebis
Tanafardobis sakiTxs, roca uTiTebs, rom suamis SeTanxmebis
muxlebi ar unda iqnes gamoyenebuli sxva saerTaSoriso
SeTanxmebebidan da organizaciebis wevrobidan gamomdinare
arsebuli valdebulebebis SeusruleblobisaTvis da rom
monawile saxelmwifoebi Tavisufalni arian, daadginon sagareo

280 SeTanxmeba Tavisufali vaWrobis Sesaxeb saqarTvelosa da TurqeTis
respublikas Soris, 2007 wlis 21 noemberi, me-2 muxli.
281 Agreement on Establishment of Free Trade Area between the GUUAM Participating States (entry into
force 10 December 2003); art. 1.
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vaWrobis prioritetebi im saxelmwifoebTan urTierTobaSi,
romlebic ar arian xelSekrulebis monawileni.282

rac Seexeba Savi zRvis ekonomikuri TanamSromlobis
organizacias (BSEC), romelic Seiqmna 1992 wels da romelic sxva
sakiTxebs Soris aseve awesrigebs Savi zRvis regionis qveynebs
Soris saerTaSoriso vaWrobis koordinebulad warmarTvis
process, sadamfuZneblo dokumentSi ar akeTebs miTiTebas
vaWrobis msoflio organizaciis mier dadgenili savaWro
principebisadmi pativiscemis Sesaxeb swored im mizezis gamo, rom
vmo Seiqmna BSEC-is daarsebidan ori wlis Semdeg, Tumca vaWrobisa
da tarifebis Sesaxeb zogadi SeTanxmeba moqmedebda 1947 wlidan
da igi ayalibebda im ZiriTad principebs, romlebsac efuZneba
Tanamedrove saerTaSoriso savaWro sistema. sainteresoa, rogori
midgoma aqvT BSEC-is wevr saxelmwifoebs saerTaSoriso vaWrobis
warmoebis mimarT. am organizaciis wesdebis Sesabamisad, wevr
saxelmwifoTa mizania, iTanamSromlon erTmaneTTan rogorc
ormxriv, aseve mravalmxriv doneze, saerTaSoriso samarTlis
principebisa da normebis sruli gaTvaliswinebiT.283 Tumca
sagulisxmoa, rom organizaciis wesdebaSi, romelic
oficialurad ZalaSi Sevida 1999 wels, anu vaWrobis msoflio
organizaciis daarsebis Semdeg, araferia naTqvami vmo-is
sadamfuZneblo principebis pativiscemis mimarTulebiT, rac kidev
erTxel usvams xazs im gamowvevas, romelic saerTaSoriso
Tanamegobrobis winaSe dgas saxelmwifoTa Soris vaWrobis
politikisa da samarTlebrivi regulirebis Camoyalibebis
procesSi. es, e.w. iurisdiqciebis konfliqti, dRiTidRe ufro met
Tavsatexs uCens saxelmwifoTa warmomadgenlebs saxelSekrulebo
valdebulebaTa Sesrulebis TvalsazrisiT da arTulebs isedac
sakmaod gadatvirTul savaWro sistemaSi orientirebis process.

amerikis SeerTebul Statebsa da saqarTvelos Soris
gaformebuli CarCo SeTanxmeba vaWrobisa da investiciebis
Sesaxeb, romlis moqmedebac dReisaTvis SeCerebulia, saintereso
Canawers Seicavs vaWrobis msoflio organizaciis wevrobidan
gamomdinare qveynebis valdebulebebis mimarTulebiT. kerZod:
dokumentis preambula, sadac xazgasmulia saqonliT vaWrobis
mniSvneloba da, amave dros, garemosdacviTi politikis warmoebis
mimarTulebiT mxareebs Soris mowesrigebuli savaWro
urTierTobebis warmoebis aucilebloba, aseve inteleqtualuri
sakuTrebis dacvis vaWrobasTan dakavSirebuli aspeqtebis
ucilobeli gaTvaliswineba, imTaviTve akeTebs miTiTebas vaWrobis
msoflio organizaciis sadamfuZnebulo dokumentebisa da

282 ibid. art. 22.
283 Charter of the Oranization of the Black Sea Economic Cooperation; Art. 3.
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amosavali principebisadmi pativiscemaze. Tavad mxareebi
xazgasmiT uTiTeben, rom winamdebare SeTanxmeba ar gamoricxavs
mxareTa saerTaSoriso savaWro urTierTobebis ucvlelad
moqmedebas vaWrobis msoflio organizaciis wevrobis
farglebSi.284

morigi saerTaSoriso SeTanxmeba, romelic ipyrobs Cvens
yuradRebas saerTaSoriso vaWrobis regulirebis TvalsazrisiT,
aris evrokavSiri, ufro zustad ki, saqarTvelosa da evrokavSirs
Soris dadebuli asocirebis SeTanxmebis danarTi - SeTanxmeba
Rrma da yovlismomcveli savaWro sivrcis Sesaxeb, sadac aseve
aris xazgasmuli vaWrobis msoflio organizaciis sadamfuZneblo
principebisadmi pativiscemis valdebuleba da mxareTa survili,
ganaviTaron Tavisufali savaWro urTierTobebi ekonomikuri
sargeblis miRebis uzrunvelyofisa da moqalaqeTa cxovrebis
donis amaRlebis mizniT.285 es mizani gansakuTrebiT
mniSvnelovania im TvalsazrisiTac, rom, evrokavSiris sabazro
sistemaSi vaWrobis msoflio organizaciis msgavsad, moqmedebs
preferenciebis ganzogadebuli sistema, romelic ganviTarebadi
saxelmwifoebisaTvis savaWro tarifebis an srulad, an
nawilobriv moxsnas iTvaliswinebs, am ukanasknelTa saWiroebebis
gaTvaliswinebiT.286 evrokavSiris farglebSi arsebuli savaWro
SeRavaTebis gavrceleba saqarTveloze Zalian kargad ebmis
winamdebare Tavis dasawyisSi moxseniebul SeRavaTebis sistemas,
romelic Cveni qveynis msgavsi wevrebisaTvis arsebobs vaWrobis
msoflio organizaciis sistemaSi.

Tavad SeRavaTebis arseboba da, Tundac, nebisdamrTveli
normidan gamomdinare, arsebuli reJimis amoqmedeba ganviTarebadi
saxelmwifoebisaTvis ekonomikuri ganviTarebis ukeTesi pirobebis
Sesaqmnelad, udavod aris pozitiuri monapovari, rac
civilizebulma samyarom SeZlo da gamostyua e.w. `gulqva~ Tu
`mSieri mglebiT dasaxlebul~ msoflio savaWro sistemas. magram
erTia SeRavaTebis arseboba da meorea is, Tu ramdenad unariania
saxelmwifo, gamoiyenos es SeRavaTebi. saqarTvelos magaliTze
kargad Cans, rom jerjerobiT Cveni qveyana aqtiurad ver iyenebs
yvela upiratesobas, rac saerTaSoriso Tu regionaluri
organizaciebis farglebSia SesaZlebeli, im ubralo mizezis
gamo, rom qveyanaSi ar aris saTanado ganviTarebuli
infrastruqtura, raTa isargeblos am Tavisi e.w. SedarebiTi

284 CarCo SeTanxmeba amerikis SeerTebuli Statebisa da saqarTvelos mTavrobebs
Soris vaWrobisa da investiciebis Sesaxeb, 2007 weli, preambula.
285 European Commission, “EU and Georgia conclude talks on Deep and Comprehensive Free Trade Area”,
xelmisawvdomia: <http://europa.eu/rapid/press-release_IP-13-721_en.htm>; 24/05/2015 wlis
mdgomareobiT.
286 Generalised Scheme of Preferences in a nutshell, within EU, xelmisawvdomia: <
http://ec.europa.eu/trade/policy/countries-and-regions/development/generalised-scheme-of-
preferences/index_en.htm>; 24.05.2015 wlis mdgomareobiT.
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upiratesobebiT - ucxo qveynebis bazarze inovaciuri produqtis
Setanisa da amiT meti ekonomikuri dovlaTis dagrovebis kuTxiT.

aucilebelia, rom saxelmwifom sakuTar Tavze aiRos
Sesabamisi procesebis patronaJi da xeli Seuwyos qveyanaSi im
momsaxurebebisa Tu produqtebis warmoebis process, romelTa
ganviTarebis pirobebSi saqarTvelo daikavebs sakuTar niSas
saerTaSoriso savaWro sivrceSi da amiT xels Seuwyobs araerTi
urTierTdakavSirebuli problemis mogvarebas, rogorebicaa,
magaliTad: vaWroba, dasaqmebulobis dabali maCvenebeli da
aralegaluri migraciis maRali safrTxe, rac, rogorc ukve
aRiniSna, seriozul dartymas ayenebs qveynis saerTaSoriso
reputacias da, amave dros, aferxebs ganviTarebis axali
perspeqtivebis gaxsnas saqarTvelosaTvis saerTaSoriso doneze.

rac Seexeba im saerTaSoriso xelSekrulebebs, romelTa
monawilec aris saqarTvelo vaWrobis msoflio organizaciisa da
evrokavSiris farglebs gareT, unda aRiniSnos, rom dinamikurad
ganviTarebis procesSi myofi saerTaSoriso samarTali da,
kerZod, saxelmwifoTa saerTaSoriso savaWro urTierTobebi
mZlavrad warmoSoben konkurentuli iurisdiqciebis problemas.
cxadia, urTierTgadajaWvul samyaroSi Znelia, saxelmwifoebs,
saerTaSoriso samarTlis ZiriTad Semqmnel subieqtebs, aukrZalo
ama Tu im sferoSi axali da axali SeTanxmebebis dadeba da amiT
ecado problemis mogvarebas. naSromis miznebisaTvis unda
aRiniSnos, rom saWiroa saerTaSoriso Tanamegobrobis SeTanxmeba,
Tundac, savaWro sivrcis erTian xedvaze, raTa Tavidan iqnes
acilebuli erTi da imave sakiTxis momwesrigebeli mzardi
ormxrivi da mravalmxrivi saerTaSoriso xelSekrulebebis
gaformeba. Tu saerTaSoriso Tanamegobroba aRiarebs imas, rom
vaWrobis msoflio organizacia aris ZiriTadi makoordinebeli
struqtura saxelmwifoTaSoris urTierTobebSi, maSin
saerTaSoriso Tanamegobrobis muSaoba unda warimarTos imgvarad,
rom, sul mcire, saerTaSoriso vaWrobasTan dakavSirebuli
sakiTxebis mowesrigeba da axali standartebis danergvaze
molaparakebebis warmoeba xdebodes vmo-is farglebSi, yvela
riskisa Tu sargeblis jerovani gaTvliTa da gaTvaliswinebiT.
winaaRmdeg SemTxvevaSi, iqmneba iseTi mdgomareoba, rom
saxelmwifoebi msgavs sakiTxebze iReben valdebulebebs
sxvadasxva saerTaSoriso xelSekrulebis farglebSi da
praqtikaSi moklebulni arian maTi jerovnad Sesrulebis
SesaZleblobas.

morigi sakiTxi, razec winamdebare naSromi amaxvilebs
yuradRebas, aris saqarTvelosa da ruseTis federacias Soris
arsebuli urTierTobebi vaWrobis msoflio organizaciis
farglebSi. miuxedavad imisa, rom disertaciis Seswavlis sagani
ar aris saxelmwifoTaSorisi konfliqtebis mowesrigeba, es
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sakiTxi moxvda gansaxilvel TemaTa rigSi swored imitom, rom
vaWrobis msoflio organizacias nagulisxmebi kompetenciis
farglebSi aqvs SesaZlebloba, ekonomikuri ganviTarebis
miznebidan gamomdinare, arsebuli sargeblis dagrovebis faqtze
apelirebiT xeli Seuwyos saxelmwifoTaSorisi konfliqtebis
mSvidobiani gziT mogvarebas.

VII. urTierToba saqarTvelosa da ruseTis federacias
Soris vaWrobis msoflio organizaciaSi am ukanasknelis
gawevrianebis fonze

saqarTvelosa da ruseTis federacias Soris arsebuli
urTierTobebis sirTule da mravalwaxnagovneba ar aris mxolod
dRes Camoyalibebuli fenomeni. mas Rrma istoriuli fesvebi aqvs
da, miuxedavad imisa, rom Cveni qveynis xelisuflebis Taobebi
sxvadasxva epoqasa Tu periodSi cdilobdnen Crdiloel
mezobelTan urTierTobebis dalagebasa da erTiani sagareo
politikis Camoyalibebas am mimarTulebiT, procesebi survilis
Sesabamisad ar warimarTa da miviReT is Sedegi, rac dRes gvaqvs.
winamdebare naSromis mizani ar aris, itvirTos istoriis roli
da gadaafasos is SesaZlo Secdomebi Tu saWiro dros
strategiulad gadadgmuli nabijebi, romelTa momswrenic viyaviT
ruseTis federaciasTan urTierTobebis mravalwliani
gamocdilebis fonze. Cveni mizania kvleviTi amocanebis
misaRwevad im SesaZleblobis Sefaseba, Tu ramdenad ZaluZs
saerTaSoriso samarTliT regulirebul da ekonomikis CarCoebSi
moqceul saerTaSoriso savaWro urTierTobebs saqarTvelosa da
ruseTs Soris arsebul molaparakebaTa mimarTulebis Secvla da
mSvidobis damyareba ara mxolod am ori saxelmwifos, aramed
mTeli regionis masStabiT.

ruseTis federacia vaWrobis msoflio organizaciaSi
gawevrianda 2012 wlis 22 agvistos, rac dasturdeba amave
organizaciaSi daculi informaciiT. erTi SexedviT, araferi
gasakviri imaSi ar aris, rom vmo-s morigi wevri SeuerTda da,
Sesabamisad, `klubSi~ Semaval saxelmwifoTa raodenobac
gaizarda, magram aq erTi metad mniSvnelovani aspeqti iCens Tavs:
ruseTis federaciis vaWrobis msoflio organizaciaSi
gawevrianebas dasturi misca swored saqarTvelom. winamdebare
naSromis araerTi Tavi Tu qveTavi eZRvneba imis warmoCenas, rom
vmo aris is iSviaTi gamonaklisi, romlis SemadgenlobaSi
Semavali yvela saxelmwifo Tanasworia da aqvs xmis amoRebis
ufleba, miuxedavad ekonomikuri siZlierisa Tu teritoriuli
sididisa. es kidev erTxel gaxda cxadi swored saqarTvelosa da
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ruseTs Soris arsebuli molaparakebebis sxvadasxva etapze,
rodesac saqarTvelo iyenebda Tavis xelSeuval uflebas, veto
daedo vaWrobis msoflio organizaciaSi moxvedris msurveli
kandidatis gawevrianebaze im SemTxvevaSi, roca is obieqturi
WeSmaritebis arsebobis pirobebSi miiCnevda, rom es kandidati
mzad ar iyo, etvirTa saerTaSoriso savaWro ojaxSi moxvedris
sapatio da, amave dros, gamowvevebiT savse valdebuleba.

saqarTvelos ufleba, veto daedo ruseTis federaciis
vaWrobis msoflio organizaciaSi gawevrianebaze, gamomdinareobs
organizaciis sadamfuZneblo dokumentidan, romelic specialur
literaturaSi cnobilia marakeSis SeTanxmebis saxelwodebiT.
marakeSis SeTanxmebis XII,2 da IV,2 muxlebis Sesabamisad,
gawevrianebis Sesaxeb gadawyvetilebebi miiReba ministerialis
konferenciaze. maSin, rodesac marakeSis SeTanxmebis XII muxli
uTiTebs organizaciaSi axali wevris miRebisTvis wevr
saxelmwifoTa 2/3-is mier dadebiTi poziciis dafiqsirebaze, amave
SeTanxmebis IX,1 muxli acxadebs, rom vmo-Si msgavsi tipis
gadawyvetilebebi miiReba konsensusiT, Sesabamisad, xmebis daTvla
iwyeba maSin, rodesac saxezea konsensusis miRwevis SeuZlebloba.
konsensusi ki miiRweva maSin, rodesac organizaciis arcerTi
wevri SexvedraSi monawileobis dros oficialurad ar
daafiqsirebs sakuTar uaryofiT pozicias axali wevris miRebis
mimarT.287

saqarTvelos mxridan am uflebis gamoyeneba, ZiriTadad,
ganpirobebuli iyo qveynis teritoriuli mTlianobisa da
saerTaSorisod aRiarebuli sazRvrebis kidev erTxel
dafiqsirebiT da ruseTis federaciis `daTanxmebiT~ imaze, rom
ecno Tavisi mezoblis teritoria saerTaSorisod aRiarebul
sazRvrebSi. Cveni Crdiloeli mezoblis vmo-Si moxvedrisTvis
mTavari xelSemwyobi xelSekruleba aris is ormxrivi SeTanxmeba,
romelic daido ruseTsa da saqarTvelos Soris sabaJo
administrirebisa da sasaqonlo vaWrobis monitoringis
meqanizmebTan dakavSirebuli ZiriTadi principebis Sesaxeb.

es SeTanxmeba xazs usvams mxareTa survils, ganaviTaron
vaWroba da, amavdroulad, gamoiyenon sabaJo administrirebisa da
savaWro brunvis sferoSi msoflio sabaJo organizaciis mier
dadgenili standartebi. es SeTanxmeba aseve xazs usvams mxareTa
mier dafiqsirebul survils, daicvan saqarTvelosa da ruseTis
federacias Soris 1994 wels gaformebuli Tavisufali vaWrobis
Sesaxeb SeTanxmebaSi ganmtkicebuli principebi, iseve rogorc
vaWrobis msoflio organizaciis farglebSi moqmedi 1994 wlis

287 Handbook on Accession to the WTO: Chapter 2, WTO Publication, xelmisawvdomia: <
https://www.wto.org/english/thewto_e/acc_e/cbt_course_e/c2s2p1_e.htm>, 26.05.2015 wlis
mdgomareobiT; ixileT aseve: Decision of General Council of November 1995 - ANNEX 2. WTO
Provisions on Accession; Accession Provision Of The Marrakesh Agreement.
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tarifebisa da vaWrobis Sesaxeb SeTanxmebis Sesabamisi
debulebebi.288 niSandoblivia, rom vaWrobis msoflio
organizaciaSi ruseTis federaciis gawevrianebis Sesaxeb
xelSekrulebaSi miTiTebas akeTeben saqarTvelosa da ruseTis
federacias Soris 1994 wels gaformebul SeTanxmebaze, romlis
preambula xazs usvams mxareTa suverenul Tanasworobas, xolo
me-7 muxlSi miTiTebulia, rom mxareebi xelSekrulebiT
gaTvaliswinebuli miznebis misaRwevad sargebloben TavianT
teritoriaze arsebuli kanonmdeblobiT dadgenili normebiT.289 es
garemoeba imTaviTve ipyrobs Cvens yuradRebas. sakiTxavia, romeli
teritoriebi moiazreba aRniSnul CanawerSi? niSnavs es imas, rom
ruseTis federacia valdebulia, aRiaros saqarTvelos
saerTaSorisod dadgenili sazRvrebi, raTa ganaxorcielos
savaWro urTierTobebi Cvens qveyanasTan?

mxareebi ormxrivi xelSekrulebis dadebisas radgan daeyrdnen
1994 wlis SeTanxmebas Tavisufali savaWro zonis Sesaxeb, es
imTaviTve usvams xazs, rom isini aRiareben erTmaneTis sazRvrebs
1994 wlis mdgomareobiT.

SeTanxmeba ruseTsa da saqarTvelos Soris sabaJo
administrirebisa da sasaqonlo vaWrobis monitoringis
meqanizmebTan dakavSirebuli ZiriTadi principebis Sesaxeb,
metwilad, daido im mizniT, rom or qveyanas Soris danergiliyo
savaWro tvirTis monitoringis sistema savaWro derefnebSi
savaWro tvirTis gadaadgilebis mikvlevadobis uzrunvelsayofad,
mas Semdeg, rac tvirTi Sevidoda terminalSi. am tvirTbrunvaze
monitoringi unda ewarmoebina neitralur kerZo kompanias.290

SeTanxmeba savaWro tvirTis brunvis miznebisaTvis iTvaliswinebs
sami derefnis arsebobas, romlebzec Sveicariis konfederaciis
mier SerCeuli kerZo kompaniis zedamxedvelobiT unda
dawyebuliyo SeTanxmebis Sesabamisi normebis praqtikaSi gatareba,
magram dRes arsebuli mdgomareobiT, cxadi xdeba, rom
saqarTvelosa da ruseTis federaciis mTavrobebi jerjerobiT ar
Cqaroben am procesis sisruleSi moyvanas.

sainteresoa, rom SeTanxmebis teqstSi ar aris miTiTebuli, Tu
romeli derefnebi moeqca, mxareTa gadawyvetilebis Sesabamisad,
neitraluri mxaris mier kontrolirebad teritoriebSi (teqstSi
mocemulia mxolod derefnebis daSifruli koordinatebi), Tumca
am TvalsazrisiT sainteresoa saqarTvelos mTavrobis

288 SeTanxmeba saqarTvelos mTavrobasa da ruseTis federaciis mTavrobas Soris
sabaJo administrirebisa da sasaqonlo vaWrobis monitoringis meqanizmebTan
dakavSirebuli ZiriTadi principebis Sesaxeb (2011 wlis 9 noemberi).
289 Agreement on Free Trade Between the Government of the Republic of Georgia and the Government of
the Russian Federation (1994 wlis 3 Tebervali).
290damatebiTi informaciisaTvis ixileT: urTierTgagebis memorandumi
saqarTvelosa da Sveicariis konfederaciis mTavrobebis delegaciebs Soris (2011
wlis 9 noemberi).
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warmomadgenlisa da ruseTis federaciis vaWrobis msoflio
organizaciaSi gawevrianebis mizniT Seqmnili samuSao jgufis
xelmZRvanels Soris arsebuli mimowera, saidanac kargad ikveTeba
rogorc sabaJo gamtari derefnebis adgilmdebareoba, aseve is
problemebic, rac Tavis droze ori mosazRvre saxelmwifos
mTavrobebis urTierTobebSi cxaddeboda da arRvevda vmo-is
sadamfuZneblo principebs. am mimoweris mixedviT, sabaJo gamtari
punqtebi mdebareobs: afxazeTsa da cxinvalis regionSi (ganTiadi
- adleri da roki - qvemo zaramagi), aseve saqarTvelosa da
ruseTs Soris arsebul uSualo sazRvarze gaxsnil sabaJo
gamSveb punqtze, romelic yazbegi - zemo larsis saxelwodebiT
aris cnobili.291

es faqtori sruliad sakmarisia imis dasadastureblad, rom
vaWrobis msoflio organizaciis farglebSi aucilebeli gaxda
ruseTis federaciis mxridan oficialuri aRiareba saqarTvelos
saerTaSorisod dadgenili sazRvrebisa. sainteresoa is faqti,
rom, vaWrobis msoflio organizaciis farglebSi aRebuli
valdebulebebis miuxedavad, ruseTis federaciam TanamSromlobis,
mokavSireobisa da strategiuli partniorobis Sesaxeb SeTanxmeba
gaaforma, erTi mxriv, afxazeTTan da, meore mxriv, samxreT
oseTTan, ramac saerTaSoriso Tanamegobrobis aRSfoTeba
gamoiwvia da erTxmad iqna dagmobili, rogorc saqarTvelos
suverenitetisa da teritoriuli mTlianobis damrRvevi aqti.292

evrokavSirisa da natos oficialuri xedviT, es qmedeba
ewinaaRmdegeba rogorc saerTaSoriso samarTlis principebs, aseve
ruseTis federaciis mier 2008 wlis 12 agvistos xelmoweril
SeTanxmebasa da misi implementaciis instruments, romelic
miRebul iqna 2008 wlis 8 seqtembers.

sainteresoa, rogor gamoxatulebas iZens es SeTanxmebebi
vaWrobis msoflio organizaciis samarTlebriv sistemaSi.
aRsaniSnavia, rom winamdebare naSromis Seswavlis sagani ar aris
konfliqtebis mowesrigebis saerTaSoriso doneze arsebuli
meqanizmebis Seswavla, an im gavlenis Sefaseba, rac ruseTis
federacias aqvs dRevandel msoflio politikaSi, radganac es
ufro metad politologiis mimarTulebiT sakvlevi sakiTxia.
Cveni ZiriTadi mizania, davadginoT, Tu ra gavlena aqvs vaWrobis
msoflio organizaciis moqmed samarTlebriv normebs iseTi

291 damatebiTi informaciisTvis ixileT: Working Party on the Accession of the Russian
Federation, WT/ACC/RUS/53, 18 July 2006.
292 magaliTisaTvis ixileT: EU Statement on the signing of a “Treaty on Alliance and Strategic
Partnership” between the Russian Federation and Georgia’s breakaway region of Abkhazia,
PC.DEL/1425/14 27 November 2014; Statement by NATO Secretary General on the so-called treaty
between the Abkhazia region of Georgia and Russia, 26 Nov. 2014; Norway does not recognise 'treaty'
between Russian Federation and South Ossetia region of Georgia, 2015-03-18.
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amomavali ekonomikebis mqone qveynebis uflebebis dasacavad,
rogoric aris saqarTvelo.

pirvel rigSi, unda aRiniSnos, rom davebis ganxilvis is
efeqtiani meqanizmi, riTac vmo-s mTeli msoflios masStabiT
moaqvs Tavi da, amave dros, organizaciis samarTalSemoqmedebiTi
procesis erT-erTi mTavari makoordinebeli rgolia,
saqarTvelosa da ruseTis federaciis mTavrobebs Soris
gaformebuli sabaJo administrirebisa da sasaqonlo vaWrobis
monitoringis meqanizmebTan dakavSirebuli ZiriTadi principebis
Sesaxeb SeTanxmebis implementaciis miznebisaTvis ver iqneba
gamoyenebuli, im ubralo mizezis gamo, rom mxareebi imTaviTve
SeTanxmdnen, sadavo sakiTxebis gadasawyvetad mimarTon
mudmivmoqmed saarbitraJo sasamarTlos, Tuki SeTanxmebiTve
gaTvaliswinebuli erToblivi komitetis farglebSi ver
gamonaxaven megobrul gamosavals.

es faqtori, ra Tqma unda, sainteresoa, magram aranairad ar
niSnavs imas, rom saqarTvelos sakuTari uflebebis dacvis
efeqtiani meqanizmi mTlianad aqvs xelidan gamoclili. saqme isaa,
rom vaWrobis msoflio organizaciaSi gawevrianebis momentidanve
saxelmwifoebi aRiareben marakeSis SeTanxmebis, misi danarTebisa
da davebis ganxilvis meqanizmisadmi erTgulebas. es ki niSnavs,
rom ruseTis federaciaze, rogorc aw ukve vaWrobis msoflio
organizaciis wevrze, savaldebulo ZaliT vrceldeba iseTi
mniSvnelovani principebi, rogorebicaa: diskriminaciis akrZalva,
savaWro procesis gamWvirvaled warmarTva, wevr saxelmwifoebSi
warmoebuli msgavsi produqtebisadmi identuri mopyrobis reJimis
Seqmna, adgilobrivi produqciis upirates mdgomareobaSi Cayenebis
dauSvebloba, SeRavaTebis erTiani sistemis gamoyeneba
ganviTarebadi saxelmwifoebis mimarT am ukanasknelTa
ekonomikuri ganviTarebis waxalisebisa da xelSewyobis
miznebisaTvis. es principebi imdenad mniSvnelovania, rom,
marTalia, realobidan gamomdinare, saqarTvelosa da ruseTis
federaciis mTavrobebs Soris sabaJo administrirebis Sesaxeb
SeTanxmebis farglebSi warmoSobili sadavo sakiTxis ganxilva ar
xdeba vaWrobis msoflio organizaciis davebis ganmxilveli
organos mier, am SeTanxmebaSi mainc gamoikveTa mxareTa neba,
pativi scen tarifebisa da vaWrobis Sesaxeb zogadi SeTanxmebis I,
II, III, VIII da a.S. muxlebs, romlebic sworedac rom ayalibeben
Tanamedrove saerTaSoriso vaWrobis umTavres samuSao wesebsa da
principebs.

vaWrobis msoflio organizaciis sadamfuZneblo dokumenti –
marakeSis SeTanxmeba mkacrad CamoTvlis im ZiriTad mravalmxriv
saerTaSoriso SeTanxmebebs, romelTa iuridiuli Zala vrceldeba
yvela wevr saxelmwifoze da romelTa farglebSi wamoWrili
davebic unda iqnes ganxiluli vmo-is davebis ganmxilveli
organos farglebSi. am SeTanxmebis danarTebis gacnobis Semdeg
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cxadi xdeba, rom is ukavSirdeba Tanamedrove vaWrobis yvela
sferos, dawyebuli saqonliT vaWrobidan, inteleqtualuri
sakuTrebidan, teqstilidan, sanitariuli da fitosanitariuli
RonisZiebebidan, momsaxurebiT vaWrobidan, soflis meurneobidan,
damTavrebuli samoqalaqo aviaciis vaWrobasTan dakavSirebuli
aspeqtebis mowesrigebiT.

Sesabamisad, saqarTvelos SeuZlia, ormxrivi SeTanxmebis
gverdis avliT ruseTis federaciis winaaRmdeg gamoiyenos vmo-is
farglebSi arsebuli mravalmxrivi saerTaSoriso
xelSekrulebebi da maTi meSveobiT moaxdinos darRveuli
uflebebis aRdgena. aravisTvis ar aris ucxo is faqti, rom
ruseTis federacia mudmivad cdilobs saqarTveloSi warmoebuli
produqtis dablokvas da mis ardaSvebas sakuTar bazarze.
saintereso ki is aris, rom es xorcieldeba mudmivad cvalebadi
mizezebiT, Tumca erTi mizezi mainc rCeba ufro metad stabiluri
saxis matareblad - es qarTuli produqciis mier sanitariuli
standartebis daukmayofileblobaa. is nabijebi, romelTac
xelisufleba dgams ruseTis federaciasTan mimarTebiT dialogis
formatSi, sadavo sakiTxebis mosawesrigeblad, udavod
misasalmebelia da arsebobs molodini qarTuli produqciis
ruseTis bazarze dabrunebisa, magram, amasTanave, ar unda
dagvaviwydes, rom vmo-is farglebSi arsebobs kidev ufro
efeqturi da, amave dros, moqnili sistema - Tu molaparakebebis
procesi Wianurdeba da qarTuli biznesseqtorisTvis sasargeblo
Sedegebis miRweva operatiulad ver xerxdeba, saqarTvelos
mTavrobam mimarTos vmo-is davebis ganxilvis sistemas da kargad
argumentirebuli sarCelis pirobebSi panelsa da saapelacio
palatas miaRebinos Sesasruleblad savaldebulo rekomendaciebi
ruseTis federaciis winaaRmdeg. amas isic emateba, rom, rogorc
ukve aRiniSna winamdebare naSromis Sesabamis TavebSi, vmo-is
davebis ganmxilveli organos gadawyvetilebaTa aRusrulebloba
iwvevs organizaciis farglebSi arsebuli metad mZlavri
sanqciebis meqanizmis amoqmedebas, rac arc erTi qveynisaTvis ar
aris sasurveli, maT Soris ruseTis federaciisTvisac, Tundac im
ubralo mizezis gamo, rom vmo-is farglebSi saxelmwifoebis ukan
dganan biznesseqtoris warmomadgenlebi, romlebic, amave dros,
moqmed xelisuflebaTa mTavari sponsorebi da maTive
xelisuflebis SenarCunebis mTavari garantebi arian. Sesabamisad,
qveyanaSi akumulirebuli biznesseqtoris ganawyeneba arc erTi
qveynis mmarTvel elitas ar agdebs saxarbielo mdgomareobaSi da
am mxriv gamonaklisi arc ruseTis federaciaa.

daskvna
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vaWrobis msoflio organizaciis umTavresi mizania wevr
saxelmwifoebs Soris megobruli da keTilmezobluri
urTierTobebis ganviTareba, samarTlebriv CarCoSi moqceuli
mSvidobiani garemos arsebobis pirobebSi savaWro
urTierTobebSi monawile saxelmwifoTa ekonomikuri
ganviTarebis xelSewyoba, saerTaSoriso vaWrobis
koordinebulad da efeqturad warmarTva, msoflio ekonomikuri
gamowvevebis daZleva da meti ekonomikuri dovlaTis dagroveba.
organizaciis daarsebis momentidanve wevrma saxelmwifoebma
aiRes valdebuleba, daemorCilon msoflio vaWrobis warmoebis
saerTaSorisod aRiarebul wesebsa da regulaciebs ganWvretadi
da stabiluri savaWro garemos Sesaqmnelad.

vaWrobis msoflio organizaciis roli saerTaSoriso
samarTalSi dRiTidRe izrdeba da faravs saxelmwifoTaSorisi
urTierTobebis TiTqmis yvela sferos, rasac metwilad
ganapirobebs swored misi sagnobrivi iurisdiqcia da mis
farglebSi dadebuli mravalmxrivi saerTaSoriso
xelSekrulebebis aRsrulebis efeqtiani meqanizmis arseboba,
romlis Seuferxeblad muSaobis garantia urugvais raundis
molaparakebaTa Sedegad Camoyalibebuli davebis ganxilvis
meqanizmi, iseve rogorc ganviTarebadi saxelmwifoebisaTvis
SeTavazebuli SeRavaTebis ganzogadebuli sistema. vmo daarsebis
dRidan moyolebuli, aqtiurad muSaobs, raTa Tanabrad iqnes
daculi Tavisi wevri saxelmwifoebis interesebi da savaWro
uflebebi, miuxedavad ganviTarebis donisa Tu ekonomikuri
sistemis siZlierisa, rac imTaviTve niSandoblivi faqtia da,
amave dros, qmnis garantias organizaciis farglebSi
SemuSavebuli mravalmxrivi saxelSekrulebo valdebulebebis
aRsrulebis TvalsazrisiT.

saerTaSoriso vaWrobis koordinebulad warmarTvis
mimarTulebiT muSaobis garda, vaWrobis msoflio organizacia
aseve gvevlineba mniSvnelovan kontributorad saerTaSoriso
samarTlis interpretaciisa da ganviTarebis saqmeSi, kargad
Camoyalibebuli davebis ganxilvis meqanizmisa da mZlavri
saerTaSoriso saxelSekrulebo CarCos arsebobis pirobebSi.

vaWrobis msoflio organizaciis farglebSi warmoSobili
saerTaSorisosamarTlebrivi normebis Tanafardobis sakiTxi
yuradsaRebia saxelmwifoTa mier saerTaSoriso Tanamegobrobis
winaSe nakisri valdebulebebis Sesrulebis TvalsazrisiT. is
faqti, rom, Sida samarTlisagan gansxvavebiT, saerTaSoriso
samarTlis normebs ar aqvT mkacrad gansazRvruli ierarqia da
saerTaSoriso saxelSekrulebo normebi ar dganan CveulebiTi
saerTaSoriso samarTlis normebze maRla, yuradRebas ipyrobs
vmo-is samarTlis analizis TvalsazrisiTac da kidev erTxel
usvams xazs im WeSmaritebas, rom vaWrobis msoflio organizacia
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ar Seqmnila saerTaSoriso sajaro samarTlisagan `klinikur
izolaciaSi~, da rom is sakuTari saqmianobis warmarTvis
procesSi absoluturad iziarebs saerTaSoriso Tanamegobrobis
mier sayovelTaod aRiarebul samarTlebriv wesebs.

saerTaSoriso saxelSekrulebo samarTlisa da CveulebiTi
saerTaSoriso samarTlis urTierTmimarTebis kvaldakval vmo-is
samarTalSi sakmaod didi adgili ukavia Tavad saerTaSoriso
saxelSekrulebo normaTa Soris arsebul konkurentuli
iurisdiqciebis sakiTxis Seswavlas.

am sakiTxis ganxilvis mniSvneloba gamomdinareobs
saerTaSoriso samarTlis dinamikuri ganviTarebis procesidan,
masSi erTmaneTisagan damoukidebeli saxelSekrulebo normebiT
regulirebadi sferoebis Tanxvedridan da konkurentuli
iurisdiqciebis dRis wesrigSi dadgomis problemidan.

konkurentuli iurisdiqcia realurad Tanamedrove
saerTaSoriso urTierTobebSi, marTlac, warmoSobs
samarTlebriv problemebs, ufro konkretulad ki saxelmwifoTa
mier saxelSekrulebo valdebulebaTa Sesrulebis procesis
garkveulwilad Semaferxebel faqtoradac gvevlineba.

Tanabari iuridiuli Zalis mqone normebis paralelur
reJimSi arseboba da droSi Tanamimdevroba aris is ZiriTadi
gamowveva, rac dgas saxelmwifoTa winaSe saxelSekrulebo
valdebulebaTa Sesrulebis miznebisaTvis da rac kargad
gamoCnda naSromSi ganxiluli, Tundac, ekologiuri samarTlis
gadasaxedidan.

saerTaSoriso saxelSekrulebo normaTa aRsrulebis
mimarTulebiT arsebuli gamowvevebi saxelmwifoTaSorisi
urTierTobebis gaaqtiurebisa da, Sesabamisad, saerTaSoriso
samarTlis ganviTarebis paralelurad yoveldRiurad ufro
metad aqtualuri xdeba. vaWrobis msoflio organizaciis wevr
saxelmwifoTa praqtikis analizi calsaxad gamokveTs im aSkara
realobas, rac ukavSirdeba ekonomikuri ganviTarebis survilsa
da vmo-is farglebSi arsebuli valdebulebebis prioritetulad
Sesrulebas. qmediTi nabijebia gadasadgmeli im mimarTulebiT,
rom saerTaSoriso organizaciebs Soris mkacrad gaimijnos
kompetenciebi da moxdes prioritetebis mkafiod Camoyalibeba,
raTa Tavidan iqnes acilebuli saerTaSoriso organizaciebis
kompetenciaTa urTierTgadafarva. mniSvnelovania, rom
saerTaSoriso Tanamegobrobam SeimuSaos garkveuli
subordinaciis sistema, romlis arsebobis pirobebSi
saerTaSoriso organizaciebi SeinarCuneben kargad damkvidrebul
avtonomias da, amave dros, mxedvelobaSi miiReben erTmaneTis
specialur kompetenciebs axali saerTaSoriso saxelSekrulebo
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normebis SemuSavebisa Tu ukve arsebuli SeTanxmebebis
konfliqturi muxlebis ganmartebis procesSi.

es sakiTxi ufro metad mowesrigebulia Tavad vaWrobis
msoflio organizaciis sistemaSi. vmo-is davebis ganmxilveli
organo Seiswavlis rogorc xelSekrulebis teqsts, aseve misi
xelmoweris konteqsts da im obieqtsa da mizans, romelTa gamoc
daido xelSekruleba. swored amitom vmo-is farglebSi dadebul
xelSekrulebebs Soris arsebobs garkveuli balansi, rac, erTi
mxriv, xels uwyobs sxvadasxva xelSekrulebaSi
urTierTgamomricxavi normebis ararsebobas da, meore mxriv,
saxelSekrulebo normebis teqstobrivi da konteqstobrivi
interpretaciis procesSi erTiani praqtikis SenarCunebas.
xelSekrulebis interpretaciisas mosamarTles ar SeuZlia
uflebaTa da valdebulebaTa gadabalanseba, aRniSnuli ufleba
organizaciis wevrebis privilegiaa. es wesi gamomdinareobs
iqidan, rom Tavad saxelmwifoebma Seqmnes iseTi sistema,
romelic yvela wevrs avaldebulebs, daemorCilos organizaciis
savaldebulo da eqskluziur iurisdiqcias, sadac yvela
monawile cdilobs, SeinarCunos balansi politikaSi.

vmo ar Seqmnila saimisod, rom earseba danarCeni samyarosagan
`klinikur izolaciaSi~. es dasturdeba im uamravi saerTaSoriso
xelSekrulebiT, romlebic mas aqvs gaformebuli saerTaSoriso
monetarul fondTan, msoflio bankTan, gaeros ganviTarebis
fondTan, gaeros ganviTarebis programasTan, Sromis
saerTaSoriso organizaciasTan vaWrobisa da Sromis sferoSi,
rac kidev ufro metad usvams xazs vmo-is samarTlis
mniSvnelobas, erTi mxriv, msoflio mmarTvelobaSi da, meore
mxriv, ganviTarebadi saxelmwifoebis xelSewyobaSi.

es nakarnaxevia im garemoebiT, rom kidev erTxel gaesvas xazi
vaWrobis msoflio organizaciis kuTvnilebas saerTaSoriso
sajaro samarTlisadmi da, amave dros, xeli Seewyos
gansxvavebuli xedvebidan gamomdinare SesaZlo garTulebebis
aRmofxvras, Tumca praqtikaSi problemebi mainc iqmneba.
miuxedavad imisa, rom saerTaSoriso sasamarTloebi da
tribunalebi iziareben saxelSekrulebo normis ganmartebis
sayovelTaod aRiarebul wesebs, praqtikaSi arsebuli gamowvevebi
dakavSirebulia maT mier gamoyenebul argumentaciasTan, rodesac
iqmneba iseTi SemTxveva, rom samarTlis erTi da igive norma
sxvadasxvanairad ganimarteba sxvadasxva saerTaSoriso
sasamarTlos mier. es e.w. konkurentuli iurisdiqciebis
problema problemad darCeba, Tu ar moxdeba SeTanxmeba erTian
midgomaze da am xedvis danergvaze gadawyvetilebebis gamotanis
procesSi.

Tavisufali vaWrobis, ganWvretadobis, samarTliani
konkurenciis damkvidrebisa da diskriminaciis akrZalvis
miznebisaTvis vmo-is farglebSi moqmedi Tanamedrove savaWro
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sistema gamoirCeva saerTaSoriso samarTlis dacvisadmi
gansakuTrebuli midgomiT da saxelSekrulebo samarTlis
Sesaxeb venis konvenciis Canaweri, rom monawile saxelmwifos ar
SeuZlia daeyrdnos sakuTar Sida kanonmdeblobas saerTaSoriso
xelSekrulebis darRvevis gasamarTleblad, pirvel rigSi,
aisaxeba swored vaWrobis msoflio organizaciis praqtikaSi.
amis aSkara dadasturebaa naSromSi mocemuli saxelmwifoTa
praqtika da maTi uflebriv-valdebulebiTi Tanasworoba
saerTaSoriso saxelSekrulebo valdebulebaTa Sesrulebis
mimarTulebiT, xSir SemTxvevaSi, swored Sida kanonmdeblobaSi
cvlilebebis Setanis gziT.

Tanamedrove saerTaSoriso savaWro samarTlis ganviTarebaze
gavlenas axdens uamravi faqtori, romelTagan metwilad
aRsaniSnavia migraciuli procesebis marTvis vaWrobasTan
dakavSirebuli aspeqtebi.

naTelia, rom yvela saerTaSoriso organizacia Tu
saerTaSoriso xelSekruleba ver SeZlebs migrantTa uflebebisa
da saxelmwifo interesebis Tanabar doneze dacvas. migraciuli
procesebis jerovani marTvis mimarTulebiT wamyvan rols
asrulebs vaWrobis msoflio organizacia, swored saerTaSoriso
urTierTobebSi misi regulirebis sferos wonadobidan
gamomdinare, radganac wevri saxelmwifoebi calsaxad
Tanxmdebian, rom qveynis siZlieris erT-erTi mTavari
ganmsazRvreli faqtori aris myari da stabiluri ekonomikuri
garemo.

vaWrobis msoflio organizacia, ufro konkretulad ki, misi
erT-erTi qvakuTxedi saerTaSoriso xelSekruleba GATT-i wevr
saxelmwifoebs aZlevs SesaZleblobas, maTive moqalaqeebis
droebiTi migraciiT moxdes, erTi mxriv, arsebuli
SesaZleblobebis gamyareba da axali SesaZleblobebis aRmoCena
da, meore mxriv, qveynis ekonomikuri progresis warmarTvaSi
sakuTari wvlilis Setana, rac gansakuTrebiT mniSvnelovania
saqarTvelosTvis rogorc emigraciis mZlavri nakadis
dabalansebis, aseve ucxo qveynebidan momaval migrantTa
nakadebis mowesrigebulad maspinZlobisa da Sesabamisi
procesebis maqsimaluri wesrigis pirobebSi warmarTvisaTvis.

vmo-is wevrma saxelmwifoebma unda gamoiyenon saerTaSoriso
samarTliT nagulebi SesaZleblobebi da saerTaSoriso
molaparakebebis nawili dauTmon im meqanizmebis ganxilvas,
romlebic Tavadve gaiTvaliswines da, garkveulwilad,
usafrTxod miiCnies sakuTari suverenitetis, usafrTxoebis,
ekonomikis dacvisa da, Sesabamisad, migraciuli procesebis
marTvis TvalsazrisiT.

es mniSvnelovania saqarTvelos gadasaxedidan im
TvalsazrisiT, rom moxdes mosaxleobis cnobierebis amaRleba
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kanonieri gzebiT sazRvargareT gamgzavrebisa da muSaobis
SesaZleblobebis mimarTulebiT.

upriania, saxelmwifo samsaxurebma ucxo qveynebis Sesabamis
uwyebebTan TanamSromlobiT moikvlion informacia sazRvargareT
arsebuli moklevadiani dasaqmebis SesaZleblobebis Sesaxeb
saqarTvelos moqalaqeTaTvis, raTa droulad moaxdinon
procesSi CarTva da Tavad iyvnen garantori imisa, rom maTive
rekomendaciiT sazRvargareT moklevadiani periodiT mivlenili
saqarTvelos moqalaqis uflebebi ar dairRveva da mas iseve
moepyrobian, rogorc eqcevian daniSnulebis qveyanaSi aRmoCenil
sxva saxelmwifos moqalaqeebs. es mniSvnelovania saqarTvelos
moqalaqeTa xangrZlivvadiani emigraciis Tavidan acilebis,
materialuri dovlaTis dagrovebisa da sakuTari profesiuli
unar-Cvevebis daxvewis mimarTulebiT.

rac Seexeba msoflio savaWro sistemaSi arsebul
konkurentuli iurisdiqciebis sakiTxs ekologiuri gamowvevebis
mowesrigebis TvalsazrisiT, am mxriv naSromSi ganxiluli
informacia Semdegi daskvnis gakeTebis SesaZleblobas gvaZlevs:
ekologiuri davebis ganxilvisas vaWrobis msoflio organizaciis
davebis ganmxilveli organos mier warmodgenili msjeloba
imTaviTve saerTaSoriso vaWrobis dacvisken aris mimarTuli da,
amave dros, sakmaod zustad afasebs wevr saxelmwifoTa mier
ekologiis dacvis keTil ideas amofarebul ekonomikuri
interesebis gatarebis mravalwaxnagovan politikas, roca xazs
usvams saerTaSoriso vaWrobaSi arsebul im ZiriTad principebsa
da normebs, romelTa Sesrulebac Tanabrad evaleba vmo-is
nebismier wevr saxelmwifos, miuxedavad teritoriuli sididisa
Tu ekonomikuri ganviTarebis donisa.

vaWrobis msoflio organizaciis farglebSi damkvidrebuli
normebis interpretaciis praqtika problemebs qmnis
konkurentuli iurisdiqciebis TvalsazrisiT, im ubralo mizezis
gamo, rom analogiur SemTxvevebze absoluturad gansxvavebuli
Sexedulebebi aqvT garemos damcvel saerTaSoriso
organizaciebs. am mxriv gamoirCevian aseve biomravalferovnebis
dasacavad moqmedi mravalmxrivi saerTaSoriso xelSekrulebebi,
Tumca yovelives gaTvaliswinebiT, im pirobebSi, rodesac
saerTaSoriso doneze arsebobs vaWrobis msoflio organizacia,
romelsac aqvs efeqturi gadawyvetilebebis aRsrulebis
meqanizmi, wevri saxelmwifoebi amjobineben swored mis
farglebSi davebis ganxilvis procedurebis dawyebas, nacvlad
imisa, rom eZebon alternatiuli gamosavali.

es sakiTxi saerTaSoriso Tanamegobrobis mxridan saWiroebs
met dakvirvebas, gansakuTrebiT im gadasaxedidan, rom
ekologiuri problemebi ar SeiZleba ganxilul iqnes rogorc
calke mdgomi, ganyenebuli, naklebad mniSvnelovani
samarTlebrivi gamowveva.
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miuxedavad imisa, rom vaWrobis msoflio organizaciis
davebis ganxilvis sistemis mimarT specialur literaturaSi
gamoTqmulia kritika, erTi ram cxadia, saxelmwifoTaSoris
urTierTobebSi dRevandeli gadasaxedidan ar arsebobs imaze
ufro efeqturi davebis ganxilvis meqanizmi, vidre amas wevr
saxelmwifoebs sTavazobs vaWrobis msoflio organizacia, rac
imTaviTve ganpirobebulia vmo-is sagnobrivi iurisdiqciis
mniSvnelobiTa da wevr saxelmwifoTa faqizi damokidebulebiT
mgrZnobiare da metad aqtualuri saerTaSoriso savaWro
urTierTobebis mimarT. aseTi warmateba metwilad
ganpirobebulia sistemaSi arsebuli efeqturi sanqciebis
meqanizmis arsebobiT, romelic saqmis faqtobrivi garemoebebis
gaTvaliswinebiT, erTi mxriv, kompensaciis gadaxdas
iTvaliswinebs dazaralebuli mxaris mimarT, xolo meore mxriv,
uflebis damrRvevs ekrZaleba vmo-is wevr saxelmwifoebSi
vaWrobis ganxorcieleba.

vaWrobis msoflio organizacia gvevlineba rogorc
TviTaRsrulebadi meqanizmi, e.w. wesebze dafuZnebuli sistema,
romlis arsebobis pirobebSic uflebadarRveul saxelmwifos
aqvs SesaZlebloba, normis damrRvevi saxelmwifos winaaRmdeg
gamoiyenos sapasuxo meqanizmi (es faqti, specialur
literaturaSi gamoTqmuli mosazrebis Sesabamisad, miCneulia
vmo-is wevr saxelmwifoTa suverenitetis mniSvnelovnad
SezRudvis elementad.293).

swored am meqanizmebis arsebobiT axerxebs vmo, iyos erT-
erTi yvelaze warmatebuli saerTaSoriso organizacia da
SeinarCunos erTiani savaWro sistema, usafrTxoebis,
ganWvretadobisa da gamWvirvaleobis uzrunvelyofiT.

miuxedavad saxelmwifoTa dajgufebisa monistur da
dualistur saxelmwifoebad da miuxedavad imisa, rom
Sidasaxelmwifoebrivi samarTali mniSvnelovnad gansazRvravs
saerTaSoriso samarTlis formirebis, iseve rogorc
funqcionirebis mTel process, vaWrobis msoflio organizaciis
praqtika cxadad aCvenebs, rom saerTaSoriso saxelSekrulebo
normebi absoluturad sruldeba da aRniSnuli samarTlebrivi
wesrigi Secvlas ar eqvemdebareba. es dadasturda kidec
naSromSi mimoxiluli saxelmwifoTa Sida kanonmdeblobebisa da
praqtikis analizis safuZvelze (safrangeTi, niderlandi,
poloneTi, kanada, aSS, iaponia, saberZneTi, indoeTi, tailandi,
indonezia, malaizia, filipinebi, peru, TurqeTi, meqsika).

293 Sean D. Murphy ed., Contemporary Practice of the United States Relating to International Law, 94
AM. J. INT'L L. 348, 375, 2000 (describing the various protests in Seattle); Mark L. Movsesian,
‘Sovereignty, Compliance, and the World Trade Organization: Lessons From the History of Supreme
Court Review’, 20 MICH. J. INT'L L. 775, 779 & n.19, 793-94 (I999).
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vmo-is farglebSi daculia saxelmwifoTa
Tanasworuflebianoba da maT aseve aqvT Tanabari valdebulebebi,
romlebsac asruleben msgavsad, miuxedavad imisa, aRiareben Tu
ara saerTaSoriso samarTlis primats Sida samarTalTan
mimarTebiT.

vaWrobis msoflio organizaciis gansakuTrebuli warmatebis
erT-erTi umTavresi ganmsazRvreli mizezi aris sistemaSi
arsebuli gamonaklisebi ganviTarebadi da gansakuTrebuli
saWiroebebis mqone saxelmwifoebisaTvis, rac imTaviTve uwyobs
xels saerTaSoriso vaWrobis ganviTarebas progresuli
liberalizaciisa da saxelmwifoTa mier vaWrobis warmoebisas
sakuTari SedarebiTi upiratesobebis gamoyenebis TvalsazrisiT,
raTa kidev ufro metad moxdes ekonomikuri zrdis waxaliseba da
saxelmwifoTaSoris urTierTobebSi keTilmezobluri
Tanaarsebobis praqtikis danergva. es gansakuTrebiT
mniSvnelovania iseTi qveynisTvis, rogoric aris saqarTvelo.

saqarTvelos magaliTze kargad Cans, rom jerjerobiT Cveni
qveyana aqtiurad ver iyenebs yvela upiratesobas, rac
SesaZlebelia gamoyenebul iqnes saerTaSoriso Tu regionaluri
organizaciebis farglebSi, im ubralo mizezis gamo, rom
qveyanaSi ar aris ganviTarebuli Sesabamisi infrastruqtura, Cveni
e.w. SedarebiTi upiratesobiT, ucxo qveynebis bazarze inovaciuri
produqtis Setanisa da amiT meti ekonomikuri dovlaTis
dasagroveblad.

aucilebelia, rom saxelmwifom sakuTar Tavze aiRos
Sesabamisi procesebis patronaJi da xeli Seuwyos qveyanaSi im
momsaxurebebisa Tu produqtebis warmoebis process, romelTa
ganviTarebis pirobebSi saqarTvelo daikavebs sakuTar niSas
saerTaSoriso savaWro sivrceSi da amiT xels Seuwyobs araerTi
urTierTdakavSirebuli problemis mogvarebas.

saqarTvelos evrokavSirSi integraciis procesebis analizs
mivyavarT daskvnamde, rom am mxriv Cvens qveyanas ar aqvs
Tanmxvedri valdebulebebidan gamomdinare aRsrulebis problema,
im mizezis gaTvaliswinebiT, rom evrokavSirTan gaformebuli
asocirebis SeTanxmebis teqstSi araerTxel aris dafiqsirebuli
vmo-is sadamfuZneblo principebisa da xelSekrulebebis mimarT
pativiscema da maTi upiratesi iuridiuli Zala koliziuri
normebis arsebobis SemTxvevaSi. Tumca asocirebis SeTanxmebis
teqstis gacnobisas gamovlenili xarvezi saWiroebs meti
yuradRebis miqcevas, kerZod vaWrobis msoflio organizacia
moxseniebulia araerTgvarovnad da ar aris erTiani xedva vmo-is
saxelwodebasTan dakavSirebiT. saxelmwifom unda airCios, Tu
rogor moixsenios oficialur dokumentebSi misTvis esoden
mniSvnelovani organizacia, samarTlebriv aqtebSi terminebis
gamoyenebis erTiani praqtikis damkvidrebis miznebidan
gamomdinare.
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rac Seexeba vaWrobis msoflio organizaciaSi ruseTis
federaciis gawevrianebas da am procesSi saqarTvelos rols,
gansakuTrebiT ki im faqts, rom ruseTis federaciis vmo-Si
gawevrianebas dasturi misca saqarTvelom, es kidev erTxel
usvams xazs organizaciis farglebSi arsebul saxelmwifoTa
Tanasworuflebianobis dacvis praqtikas.

saqarTvelos mxridan am uflebis gamoyeneba, ZiriTadad,
ganpirobebuli iyo qveynis teritoriuli mTlianobisa da
saerTaSorisod aRiarebuli sazRvrebis kidev erTxel
dafiqsirebiT. amas xazs usvams saqarTvelosa da ruseTis
federaciis mier Tavisufali savaWro zonis Sesaxeb 1994 wlis
SeTanxmebaze dayrdnobiT vmo-is farglebSi gaformebuli
SeTanxmebis Sesabamisi muxlebis Camoyalibeba. vmo-Si ruseTis
federaciis gawevrianebis miznebisaTvis xelmowerili SeTanxmebis
teqstSi dafiqsirebuli tvirTis brunvis sami derefani gadis
swored saqarTvelos saerTaSorisod aRiarebul sazRvrebze
(ganTiadi - adleri, roki - qvemo zaramagi, yazbegi - zemo larsi).

aRniSnuli faqtori sruliad sakmarisia imis
dasadastureblad, rom vaWrobis msoflio organizaciis
farglebSi aucilebeli gaxda ruseTis federaciis mxridan
oficialuri aRiareba saqarTvelos saerTaSorisod dadgenili
sazRvrebisa.

sabaJo administrirebisa da sasaqonlo vaWrobis monitoringis
meqanizmebTan dakavSirebuli ZiriTadi principebis Sesaxeb
SeTanxmebiT, saqarTvelosa da ruseTis federacias Soris
warmoSobili samarTlebrivi davis vmo-is daqvemdebarebaSi
armyofi arbitraJis mier ganxilvis aucilebloba ar niSnavs imas,
rom am or qveyanas Soris saerTaSoriso vaWrobasTan
dakavSirebuli arcerTi dava ar unda gadawyvitos vmo-is davebis
ganxilvis sistemam.

vmo-is sadamfuZneblo marakeSis SeTanxmeba pirdapir
CamoTvlis im pirobebsa da sferoebs, romelTa arsebobis
SemTxvevaSic organizaciis wevri saxelmwifoebi valdebulni
arian, mimarTon davis gadawyvetis sistemas. Sesabamisad,
saqarTvelos SeuZlia, ormxrivi SeTanxmebis gverdis avliT
ruseTis federaciis winaaRmdeg gamoiyenos vmo-is farglebSi
arsebuli mravalmxrivi saerTaSoriso xelSekrulebebi da maTi
meSveobiT moaxdinos darRveuli uflebebis aRdgena. es pirdapir
kavSirSia im gamowvevebTan, rasac Cveni qveyana awydeba ruseTis
federaciis bazarze sakuTari produqciis Setanis mimarTulebiT.
mizanSewonilia, saqarTvelos mTavrobam ruseTis federaciasTan
molaparakebebis formatis amoqmedebis paralelurad daiwyos
muSaoba ufro efeqtiani dacvis meqanizmebis gamoyenebis
mimarTulebiT, kerZod ki mimarTos vmo-is davebis ganxilvis
meqanizms.
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EC and certain member States - Large Civil Aircraft (WT/DS316/R);
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(WT/DS34/R);
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US - Sections 301-310 of the Trade Act of 1974 (WT/DS152/R);

US - Certain EC products, (WT/DS165/R);
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Canada - Aircraft Credits and Guarantees, (WT/DS222/R);
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