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I. Sesavali 
 

 
sakorporacio samarTli efuZneba koncefciebisa da 

principebis paradigmas, romlis kompleqsur erTobliobaSi 
vxvdebiT iseT fundamentur cnebebs, rogoricaa korporaciis 
damoukidebeli samarTalsubieqtoba da pasuxismgeblobis 
SezRudvis principi. am principTa urTierTqmedebis Sedegad, 
korporaciis kreditorebisTvis xelmisawvdomia mxolod 
korporaciis qoneba da Sesabamisad, korporaciis partnioris 
pirad kreditorebs xeli miuwvdebaT mxolod partnioris pirad 
sakuTrebaze.1Pamdenad, pasuxismgeblobis SezRudvis principi 
aniWebs korporaciis normatiuli struqturis miRma moqmed pirebs 
dacviT privilegias. 

korporaciis damoukidebeli samarTalsubieqtobis koncefcia 
da pasuxismgeblobis SezRudvis principi yvela samarTlebrivi 
sistemisaTvis damaxasiaTebel zogad da sayovelTao wess 
warmoadgens.2 Tumca igi ar aris absoluturi da upirobo.3 
praqtikaSi SesaZlebelia adgili hqondes partnioris mxridan 
korporaciis organizaciuli formis borotad gamoyenebas piradi 
sargeblis arakeTilsindisierad gazrdis mizniT, korporaciis 
gadaxdisuunarobamde miyvanas, pasuxismgeblobis SezRudvis 
principis borotad gamoyenebas. sajaro wesrigi moiTxovs, rom 
samarTalma adekvaturi da qmediTi meqanizmiT daareguliros 
msgavsi SemTxveva. sakorporacio samarTalSi msgavsi SemTxvevebi 
regulirebda gamWoli pasuxismgeblobis doqtriniT, romelic 
saSualebas iZleva, rigi garemoebebis arsebobisas, dadges 
partnioris piradi pasuxismgebloba korporaciis kreditorebis 
sasargeblod. 

erovnul samarTlebriv sistemaSi pasuxismgeblobis 
SezRudvis principis fardobiTi bunebis gamovlinebis magaliTia 
,,mewarmeTa Sesaxeb” saqarTvelos kanonis me-3 muxlis me-6 punqtSi 
moqceuli lakonuri norma, romlis Tanaxmadac partniorebi 
korporaciis kreditorebis winaSe pasuxs ageben piradad, Tu isini 
borotad gamoiyeneben pasuxismgeblobis SezRudvis samarTlebriv 
formebs.4 aRniSnuli norma warmoadgens partnioris piradi 
pasuxismgeblobis safuZvels5 da Sesabamisad, miCneul unda iqnes 
gamWoli pasuxismgeblobis doqtrinis normatiul gamovlinebad. 
romanul-germanul samarTlebriv ojaxSi samarTlis doqtrina 

                                                           
1
 Hansman, Kraakman, The Essential Role of Organizarional Law, The Yale Law Journal Vol. 110, No.3 

2000, 393. 
2
 Timberg, Corporate Fictions. Logical, Social and International Implications, Columbia Law Review, 

Vol. 46, No., 1946, 547; Lew, European Community Competition Law, Is the Corporate Veil Lifted Too 

Often? Journal of Transnational Law and Policy, Vol 2:19, 1993, 201. 
3YYyvela iurisdiqciaAaniWebs sasamarTlos SesaZleblobas gamonaklis 
SemTxvevebSi gamoiyenos gamWoli pasuxismgeblobis doqtrina. ix. Armour, Herting 

Kanda, Transactions with Creditors in: The Anatomy of Corporate Law, 2
nd

 ed., 2009, 139. 
4 saqarTvelos kanoni ,,mewarmeTa Sesaxeb,” gamoqvey. saqarTvelos parlamentis 
uwyebebi, 1994 weli, #21-22, muxli 3.6. 
5 sus, 2015 wlis 6 maisis gadawyvetileba saqmeze #as-1307-1245-2014.  
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mniSvnelovan rols asrulebs. miuxedavad imisa, rom doqtrina ar 
aris samarTlis pirdapiri wyaro, igi zemoqmedebs kanonmdebelze 
da gamoyeneba samarTalSefardebaSic.6 

rogorc vxedavT, pasuxismgeblobis SezRudvis principis 
moqmedebis kanonismieri limitacia bundovania da yovelgvari 
miniSnebis gareSe tovebs sasamarTlos, imis dadgenis mcdelobaSi 
Tu ra SemTxveva unda miiCnios pasuxismgeblobis SezRudvis 
principis borotad gamoyenebad. saqarTvelos uzenaesi 
sasamarTlos praqtikaSi ,,mewarmeTa Sesaxeb” saqarTvelos kanonis 
zemoT dasaxelebuli debulebis gamoyeneba uaxles precedents 
warmoadgens,7 ris gamoc gamWoli pasuxismgeblobis doqtrinis 
mimarT interesi didia, rogorc samecniero wreebSi, aseve 
praqtikos iuristebSic. aRniSnuli interesi da aseve is 
garemoebac, rom erovnul samarTlebriv sistemaSi gamWoli 
pasuxismgeblobis doqtrina jer kidev Camoyalibebis procesSia, 
ganapirobebs naSromis aqtualurobas.  

naSromis mizania partnioris piradi pasuxismgeblobis 
samarTlebrivi meqanizmis gamoyenebis dasabuTeba korporaciis 
gadaxdisuunarobis dros. pasuxismgeblobis safuZvlebis 
identifikacia, gamWoli pasuxismgeblobis doqtrinis  
winapirobebis sistematizacia da analizi.A 

kvleva efuZneba sistemuri analizis meTods, romlis 
safuZvelzec dgindeba urTierTkavSiri sakorporacio samarTlis 
sam fundamenturi mniSvnelobis mqone koncefcias _ damoukidebel 
samarTalsubieqtobas, pasuxismgeblobis SezRudvasa da gamWol 
pasuxismgeblobas, rogorc piradi pasuxismgeblobis kerZo 
gamovlinebas, Soris. pasuxismgeblobis safuZvlebisa da gamWoli 
pasuxismgeblobis winapirobebis sistematizacia efuZneba 
istoriul-samarTlebrivi, SedarebiT-samarTlebrivi analizisa da 
empiriul meTodebs. gamWoli pasuxismgeblobis Sefardebis 
rekomendaciebis Camoyalibebis mizniT ki gamoyenebulia 
samarTlebriv-logikuri analizis meTodi. deduqciuri meTodis 
safuZvelze Sejamebulia naSromSi ganviTarebuli Tezisebi. 

SedarebiT-samarTlebrivi analizi xorcieldeba inglisis, 
aSS-is, safrangeTis, germaniisa da saqarTvelos magaliTze. 
mizanSewonilia, aqve ganimartos, Tu ratom gakeTda arCevani 
swored am qveynebze. gamWoli pasuxismgeblobis doqtrina 
warmoadgens samosamarTlo samarTlis mier Seqmnil da samecniero 
literaturaSi ganviTarebul meqanizms. inglisi da aSS 
miekuTvnebian saerTo samarTlis sistemas, sadac samosamarTlo 

                                                           
6 davidi, Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, 1993, 132. 
7 sus, 2015 wlis 6 maisis gadawyvetileba saqmeze #ას-1307-1245-2014, da amave 

TariRis gadawyvetileba saqmeze #ას-1158-1104-2014; aseve, sus, gadawyvetileba 
saqmeze #as-286-272-2013. am ukanasknel SemTxvevaSi uzenaesma sasamarTlom 
dauSveblad scno sarCeli, riTac daeTanxma Tbilisis saapelacio sasamarTlos 
msjelobas, romlis mixedviTac, SeiZleba davaskvnaT, rom saTanado 
garemoebebis SemTxvevaSi, xelSekrulebismieri kreditorebis sasargeblod 
SesaZlebelia korporaciuli safarvelis gaWolva.  
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samarTali qmnis samarTlis mniSvnelovan wyaros.8 inglisis 
sasamarTlo praqtikaSi jer kidev 1896 wels, saqmeSi Salomon v 

Salomon & Co. Ltd,
9
 wamoiWra pasuxismgebloba SezRuduli partnioris 

piradi pasuxismgeblobis sakiTxi. aRniSnul saqmes, iuridiul 
literaturaSi ganixilaven gamWoli pasuxismgeblobis doqtrinis 
ganviTarebis pirvel biZgad.10 aSS-s sakorporacio samarTali 
warmoadgenes, inglisuri samarTlis primats, Tumca ufro farTo 
ganviTarebiT.11 aSS-s sasamarTlo praqtika, 
SedarebiTsamarTlebrivi analizisTvis SerCeul qveynebs Soris 
yvelaze mdidaria gamWoli pasuxismgeblobis precedentebiT12 da 
amavdroulad sakiTxi mravalmxriv damuSavebulia iuridiul 
literaturaSic.13 safrangeTSi, samarTlebrivi tradiciebis 
garda,14 vxvdebiT sakiTxis iseT regulacias, romelic 
saqarTvelos samarTlebrivi sistemebisaTvis SesaZlebelia 
advilad asaTvisebeli gamodges. kerZod, sasamarTlo praqtikiT 
ganviTarebuli Teoriebis paralelurad, gamWoli 
pasuxismgeblobis normatiul safuZvlebi inkorporirebulia 
gadaxdisuunarobis momwerigebel normatiul aqtSi.15 rac Seexeba 
germanias, garda im faqtorisa, rom qarTuli sakorporacio 
samarTali, warmoadgenda kontinenturi evropis tradiciebis da 
gansakuTrebiT ki germanuli sakorporacio samarTlis recefcias,16 

                                                           
8
 Dainow, The Civil Law and the Common Law: Some Points of Comparison, The American Journal of 

Comparative Law, Vol. 15, No. 3, 1967, 424. 
9
 Salomon v A Salomon & Co Ltd [1897] AC 22. 

10
 Halpern, Trebilcock, Turnbull, An Economic Analysis of Limited Liability in Corporation Law, 30 

University of Toronto Law Journal.117, 1980, 119. 
11

 Ottolenghy S, From Peeping Behind the Corporate Veil, to Ignoring it Completely, The Modem Law 

Review, Vol. 53, 1990, 339. 
12 Arasac cxadyofs aSS-Si me-20 saukunis bolodan ganxorcielebuli empiriuli 
kvlevebi: OThompson, Piercing the Corporate Veil: An Empirical Study, 76 Cornell Law Review 1036, 

1991; Hodge,  Sachs, Empirical Study: Piercing the Mist: Bringing the Thompson Study into the 1990s, 

43 Wake Forest Law Review 341, 2008; Matheson,Why Courts Pierce: An Empirical Study of Piercing 

the Corporate Veil, 7 Berkeley Business Law Journal 1, 2010; McPherson, Raja, An Empirical Study of 

Piercing Rates and Factors Courts Consider when Piercing the Corporate Veil, 45 Wake Forest Law 

Review 931, 2010. 
13 aRsaniSnavia, rom meoce saukunis pirvel naxevarSi Seqmnili naSromebi 
dRemde ar kargaven aqtualurobas, mag. Wormser, Piercing the Veil of Corporate Entity, 

Columbia Law Review, Vol. 12. No. 6, 1912; Douglas W., Insulation from Liability through Subsidiary 

Corporations, Yale Law Journal, Vol.39, 1929; Smith, Legal Personality, The Yale Law Journal, Vol. 37, 

No. 3 1928. 
14 safrangeTis 1804 wlis samoqalaqo kodeqsi (igive `napoleonis kodeqsi”) da 
1807 wlis savaWro kodeqsi warmoadgenen msoflio masStabiT pirvel unikalur 
kodifikacias; ix. Blanc-Jouvan, Worldwide Influence of the French Civil Code of 1804, on the 

Occasion of its Bicentennial Celebration, Cornell Law School Berger International Speaker Papers, 

Paper 3, 2004, 3. 
15

 Armour, Herting Kanda, Transactions With Creditors, in: The Anatomy of Corporate Law, 2
nd

ed., 

2009, 139. 
16Wanturia, kanonis mewarmeTa Sesaxeb da sakorporacio samarTlis warmoSoba 
saqarTveloSi, s. jorbenaZis 70w. saiubileo krebuli, 1996, 33-34; zoiZe, 
evropuli kerZo samarTlis recefcia saqarTveloSi, 2005, 197. Tumca unda 
aRiniSnos, rom bolo dekadaSi ganxorcielebuli cvlilebebis Sedegad, 
mewarmeTa Sesaxeb kanoni daSorda germanul tradiciebs da magaliTad iseTi 
fundamenturi sakiTxis mimarT rogoricaa minimaluri sawesdebo kapitalis 
imperatiuli normatiuli regulireba, iziarebs amerikul midgomas.  
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germaniaSi vxvdebiT sakoncerno samarTlis unikalur instituts, 
romelic faravs partnioris piradi pasuxismgeblobis SemTxvevebs 
korporcaiuli jgufis farglebSi da romlis recefciis 
mcdeloba hqonda araerT evropul qveyanas, maT Soris 
safrangeTsac.17 amdenad, dasaxelebuli qveynebis regulaciebis 
SedarebiTsamarTlebrivi kvlevis Sedegad SesaZlebelia 
saqarTvelosTvis misaRebi da amavdroulad progresuli modelis 
Camoyalibeba. 

disertacia Sedgeba rva Tavisgan. meore TavSi, gamokvleulia 
partnioris pirad pasuxismgeblobasTan  dakavSirebuli ZiriTadi 
cnebebis SedarebiTsamarTlebrivi eqvivalentoba. aRniSnulis 
Sedegad, Camoyalibebulia calkeul cnebaTa is Sinaarsi, 
romliTac isini gamoyenebulia winamdebare naSromSi. 

mesame Tavi eTmoba pasuxismgeblobis SezRudvis principisa 
da gamWoli pasuxismgeblobis urTierTmimarTebis sistemur 
analizs korporaciis damoukidebel koncefciaze gavlenis 
kuTxiT. kvlevis mTavari hipoTezaa is, rom pasuxismgeblobis 
SezRudvis antiTeza - gamWoli pasuxismgebloba -  ar auqmebs 
korporaciis damoukidebel samarTalsubieqtobis fundamentur 
koncefcias. am hipoTezis verifikaciiT dasturdeba,  rom 
pasuxismgeblobis SezRudvisa da gamWoli pasuxismgeblobis 
principebis sakorporacio samarTlis sistemaSi Tanaarseboba, 
konceptualur doneze ar aris winaaRmdegobrivi. 

naSromis meoTxe TavSi ganxilulia gamWoli 
pasuxismgeblobis doqtrinis ganviTareba da Taviseburebebi 
sxvadasxva nacionalur samarTlebriv sistemaSi, saerTaSoriso 
organizaciebisa Tu sasamarTloebis praqtikaSi. aseve, 
korporaciuli jgufis pasuxismgeblobis elementebi da gamWoli 
pasuxismgeblobis problematika saerTaSoriso kerZo samarTlsa 
da saerTaSoriso saarbitraJo samarTalSi. 

naSromis mexuTe TavSi ganxilulia gamWoli 
pasuxismgeblobis calkeuli winapirobebi,  ganxorcielebulia 
substanciuri analizi da warmodgenilia maT Soris 
urTierTkavSiri. 

meeqvse Tavi eTmoba zogadsamarTlebrivi principebis rols 
gamWoli pasuxismgeblobis Sefardebis procesSi.   am Tavis 
ZiriTadi Tezisia, rom keTilsindisiereba warmoadgens partnioris 
qmedebis Sefasebis universalur masStabs da SesaZlebelia 
gamoyenebul iqnes gamWoli pasuxismgeblobis Sefardebis 
procesSi, xolo uflebis borotad gamoyenebis akrZalvis principi 
ki warmoadgens gamWoli pasuxismgeblobis zogad safuZvels da 
konceptualur gamarTlebas. 

momdevno Tavi exeba gamWoli pasuxismgeblobis gamoyenebis 
problematikas saqarTveloSi. ganxilulia partnioris 
sisxlissamarTlebrivi da korporaciul-samarTlebrivi 
pasuxismgeblobis mimarTeba. am nawilis mizania korporaciis 
winaaRmdeg moTxovnaTa dakmayofilebis efeqturobis 

                                                           
17

Vandekerckrove , Piercing the Corporate Veil, Kluwer Law International,  2007, 230. 
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TvalsazrisiT gamWoli pasuxismgeblobis gamoyenebis 
upiratesobis dasabuTeba. merve TavSi Sejamebulia naSromis 
ZiriTadi Tezisebi. 

kvlevis Sedegebma, saboloo jamSi, xeli unda Seuwyos 
gamWoli pasuxismgeblobis doqtrinisa da misi rogorc 
kreditorTa interesebis dacvis meqanizmis ganviTarebas 
saqarTveloSi. 
 
II. ZiriTadi cnebebi da maTi SedarebiTsamarTlebrivi 
eqvivalentoba 
 

iuridiuli cnebebi sxvadasxva iurisdiqciaSi gansxvavebul 
Sinaarss iZenen. magaliTad, inglisis samarTalSi damkvidrebuli 
cneba - “company”18 aerTianebs “limited company”-s e.i. SezRuduli 
pasuxismgeblobis kompanias da “unlimited company”-s e.i SeuzRudavi 
pasuxismgeblobis kompanias.19 aRniSnuli kategoricaziis WrilSi 
inglisuri “company” ar warmoadgens aSS-s samarTlaSi 
damkvidrebuli cnebis “corporation”-is absolutur eqvivalents, 
radganac am ukanasknelis savaldebulo rekvizits swored 
pasuxismgeblobis SezRudva warmoadgens.20 frangul samarTalSi 
vxvdebiT terminis “societas”, romelsac qvemoT ganxiluli 
fundamenturi gansxvavebis WrilSi aseve ver ganvixilavT  
“company”-is an “corporation”-is tolfas terminad. mocemul 
SemTxvevaSi, sakvlevi sakiTxis specifikidan gamomdinare  metad 
mniSvnelovania im samarTlebrivi cnebebis Sinaarsis gansazRvra, 
romlebsac efuZneba gamWoli pasuxismgeblobis doqtrina. 
amitomac, mizanSewonilia, imTaviTve moxdes ZiriTadi cnebebis 
eqvivalentobis gansazRvra da im mniSvnelobaTa Camoyalibeba, 
romelTac esa Tu is cneba iZens wanamdebare naSromis farglebSi. 
 
1. korporacia 

saqarTveloSi, sakanonmdeblo doneze, organizaciul-
samarTlebrivi formis aRsaniSnavad damkvidrebulia termini 
`sazogadoeba”.21 aRniSnuli cnebis diferenciacias, calkeuli 
organizaciuli formebis ganmasxvavebeli niSnebis 
gaTvaliswinebiT, vxvdebiT qarTul iuridiul literaturaSi. 

                                                           
18

 “Company is a “limited company” if the liability of its members is limited by its constitution. It may be 

limited by shares or limited by guarantee”; citirebulia:  Company Act 2006, Art. 3.  
19

 Company Act 2006, Art. 3.  
20

 MBCA Art. 6.22 
21,,mewarmeTa Sesaxeb” saqarTvelos kanonis me-2 muxlis pirveli punqti 
ganasxvavebs Semdeg organizaciulsamarTlebriv formebs: ,,solidaruli 
pasuxismgeblobis sazogadoeba (sps), komandituri sazogadoeba (ks), SezRuduli 
pasuxismgeblobis sazogadoeba (Sps), saaqcio sazogadoeba (ss, korporacia) 
kooperativi.” am muxlis mixedviT, ss-s sinonimad SeiZleba gamoyenebul iqnes 
korporaciac. Tavad kanoni zogadi nawilis am muxlis garda, arsad akeTebs 
miTiTebas korporaciaze. Tumca korporaciis cneba, misi SedarebiTi 
samarTlebrivi Sinaarsis gaTvaliswinebiT, ufro farToa, vidre qarTuli 
kanonmdeblobaSi ganmtkicebuli ss-s Sinaarsi. 
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kerZod, gamijnulia amxanaguri da kapitaluri tipis 
sazogadoebebi. kapitaluri tipis sazogadoebebs22 miekuTvnebian 
SezRuduli pasuxismgeblobis sazogadoeba (SemdgomSi, Sps) da 
saaqcio sazogadoeba (SemdgomSi, ss).MmewarmeTa Sesaxeb kanonis 
safuZvelze SesaZlebelia ori saxis ss-is gamoyofa: ,,martivi’’ ss 
da anagariSvaldebuli ss, e.i. ss, romlis fasiani qaRaldebi 
savaWrod aris daSvebuli fasiani safondo birJaze.23 

inglisur sakorporacio samarTalSi damkvidrebuli cneba 
“company” gamoricxavs amxanaguri tipis sazogadoebebs 
(“partnership”),

24 Tumca Company Act 2006-is me-3 muxlis Tanaxmad, 
“company” SeiZleba dafuZnebul iqnes rogorc “limited company”, 
aseve “unlimited company” organizaciuli formiTac.25 “Limited 

company”, aerTianebs “public limited company” (PLC) da “private limited 

company”(LTD). orive sargeblobs pasuxismgeblobis SezRudvis 
principiT, Tumca maT Soris gansxvaveba isaa, rom  “public limited 

company” uflebamosilia ganaxorcielos aqciebiT (“share”) sajaro 
vaWroba.26 Company Act 2006-i aseve ganasxavvebs “public limited company” 

or formas, “company limited by shares” da “company limited by guarantee”, 
gansxvaveba maT Soris isaa, rom pirvel SemTxvevaSi, kompaniis 
wevrebis pasuxismgebloba Semoifargelba wilis sanacvlod 
ganxorcielebuli investiciT, xolo “company limited by guarantee” 
SemTxvevaSi ki kompaniis wevri iRebs valdebulebas gadaixados 
winaswar SeTanxmebuli Tanxa, im SemTxvevaSi, Tu daiwyeba 
kompaniis likvidacia.27 amdenad, inglisuri “limited company” mTavari 
maxasiaTebelia partnioris pasuxismgeblobis SezRudva. 

                                                           
22 maxarobliSvili, mewarme subieqtTa dogmatur-Teoriuli gamijvna kapitalur 
sazogadoebaTa sawyisebze, `samarTlis Jurnali~, #2, 2011, 100. 
23 mewarmeTa Sesaxeb saqarTvelos kanonis 51-e muxlis me-3 punqti; fasiani 
qaRaldebis Sesaxeb saqarTvelos kanonis me-9 muxli. 
24

 “Partnership” warmoadgens amxanagobas, romelic funqcionirebs SeuzRudavi 
pasuxismgeblobis reJimSi. am TvalsazrisiT igi axlos dgas qarTul 
solidaruli pasuxismgeblobis sazogadoebasTan, Tumca arc mis analogs 
warmoadgens. gansxvaveba fundamentur midgomaSia: inglisis samarTali, 
saqarTvelos sakoporacio samarTlisgan gansxvavebiT ar ganixilavs   
“Partnership”-s gancalkevebul iuridiul pirad. “Partnership” organizaciuli 
formis araerTi modifikacia arsebobs, mag., “General partnership” (maregulirebeli 
aqti: Partnership Act 1890), “Limited Partnership”, (maregulirebeli aqti: Limited Partnership 

Act 1907) da “Limited Liability Partnership” (maregulirebeli aqti: Limited Liability 

Partnership Act 2000). es ukanaskneli iTvaliswinebs pasuxismgeblobis SezRudvis 
princips Dda axasiaTebs gancalkevebuloba. Tumca “Limited Liability Partnership” mainc 
gansxvavdeba “Private Limited Company”-gan. “Limited Liability Partnership”  dasafuZneblad 
saWiroa minimum ori wevri, “Private Limited Company”-Tvis ki sakmarisia erTi wevri. 
ix. Limited Liability Partnership Act 2000, Art. 2; Sead., Company Act 2006, Art. 7.  
25

 Company Act 2006, Art. 3.  
26 Sesabamisad, pirvelis mimarT ufro maRali moTxovnebia, ix. Company Act 2006, 
Art. 763, romlis Tanaxmadac, Ria SezRuduli kompaniis kapitalis odenoba unda 
Seadgendes 50 000 funts.  
27

 Companies Act 2006, Art. 3. 
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aSS-is “corporation” gulisxmobs mxolod iseT gaerTianebas, 
sadac partniori sargeblobs SezRuduli pasuxismgeblobiT.28 
“Corporation”aerTianes or formas: “close corporation” da “public 

corporation”.
29

 amis garda, aSS-is samarTali aseve icnobs “limited 

liability company”–is, romelic SedarebiT axali 
organizaciulsamarTalebrivi formaa.30 Aam formis 
maxasiaTeblebisa da qarTuli Sps-s da ss-s niSnebis Sedarebis 
safuZvelze ver CavTvliT  maT eqvivalentur cnebebad.31 Tavis 
mxriv, qarTuli ss, iseve rogorc Sps, Tu ar warmoadgens 
angariSvaldebul sazogadoebas, advilad SeiZleba miesadagos 
daxuruli tipis korporacias.32 

iuridiul literaturaSi gansakuTrebuli msjelobis 
sagania, gamWoli pasuxismgeblobis doqtrinis Ria tipis 
korporaciis mimarT gamoyenebis SesaZleblobis SesaZlebloba. 
aSS-Si masStaburi empiriuli kvlevis SedegebiT gamovlinda, rom 
gamWoli pasuxismgeblobis arcerT saqmeSi ar figurirebda Ria 
tipis korporacia.33 Tumca winamdebare naSromSi ganviTarebuli 
msjeloba, abaTilebs mosazrebas Ria tipis korporaciis mimarT 

                                                           
28 korporaciis partniors ar ekisreba piradi pasuxismgebloba korporaciis 
qmedebis an valdebulebisaTvis, garda im SemTxvevisa, roca partniors 
partnioris pasuxismgebloba ekisreba sakuTari qmedebis gamo. originalSi: 
“Unless otherwise provided in the articles of incorporation, a shareholder of a corporation is not 

personally liable for the acts or debts of the corporation except that he may become personally liable by 

reason of his own acts or conduct.” citirebulia: MBCA Art. 6.22 (b).  
29 Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 
sakorporacio samarTalSi, 2006, 78.  
30 aSS-Si pirveli statuti “LLC”-is Sesaxeb miRebul iqna 1977 wels vaiomingis 
StatSi, Semdeg 1982 wels floridis StatSi. danarCen Statebs ki “LLC”-is 
organizaciuli formis inkorporireba kanonmdeblobaSi 1990 wlamde ar 
mouxdeniaT; Maizes, Limited Liability Companies: A Critique, St. John's Law Review: Vol. 70: Iss. 

3, Article 3, 1996, 578.  
31

 aSS-s “LLC”-i, korporaciis da amxanagobisgan gansxvavebuli hibriduli 
organizaciuli formaa, Tumca axasiaTebs orives niSnebi, mag., partniorebs 
SeuZliaT monawileoba miiRon marTvaSi, igivenairad, rogorc es dadgenilia 
amxanagobis partniorebisTvis, isargeblon amxanagobis msgavsad preferenciuli 
sagadasaxado reJimiT, da amavdroulad maTze vrceldeba pasuxismgeblobis 
SezRudvis principi, ise, rogorc korporaciis partniorebis mimarT; TRapp, 

Preserving LLC Veil Piercing: A Response to Bainbridge, The Journal of Corporation Law, 31 Iowa J. 

Corp. L. 1063, 2006, 1067. Tumca yvelaze mniSvnelovani gansxvaveba mdgomareobs 
imaSi, rom  LLC-is organizaciuli forma gankuTvnilia zogadad nebismieri 
kanonieri saqmianobisTvis da ara eqskluziurad samewarmeo saqminobisTvis, 
rogorc esaa “corporation”–is, qarTuli Sps-sa da ss SemTxvevaSi; Sead., Uniform 

Limited Liability Act, Section 108: “… A limited liability company may have any lawful purpose, 

regardless of whether for profit”, MBCA §3.01 “Every corporation incorporated under this Act has the 

purpose of engaging in any lawful business unless a more limited purpose is set forth in the articles of 

incorporation..” da mewarmeTa Sesaxeb kanonis pirveli muxlis pirveli da me-2 
punqtebi, aseve me-2 muxlis pirveli punqti, romelTa urTierTkavSiris Sedegad 
ikveTeba samewarmeo saqmianobis subieqtTa umniSvnelovanesi maxasiaTebeli – 
mogebis mizani.   
32 Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 
sakorporacio samarTalSi, 2006, 78.  
33

 McPherson, Raja, An Empirical Study of Piercing Rates and Factors Courts Consider when Piercing 

the Corporate Veil, 45 Wake Forest Law Review 931, 2010, 967. 
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doqtrinis gamoyenebis dauSveblobis Sesaxeb.34 aRniSnulis, da 
aseve, imis gaTvaliswinebiTac, rom gamWoli pasuxismgebloba 
aqtualuria yvela im organizaciul formasTan mimarTebiT, 
romlebic partniors aniWeben korporaciul safarvels, naSromis 
erTiani stilis uzrunvelsayofad, naSromSi gamoyenebulia 
termini ,,korporacia”, romelic winamdebare naSromis farglebSi, 
qarTuli samarTlis konteqstSi, moiazrebs Sps-sa da ss, inglisis 
samarTalze miTiTebisas “limited company”, aSS-is samarTlis 
SemTxvevaSi ki “corporation”. 

rac Seexeba kontinenturi evropis sakorporacio samarTals, 
frangul samarTalSi damkvidrebuli termini “societas” unda 
miviCnioT qarTuli ,,samewarmeo sazogadoebis” analogad.35 
“Societas” aerTianebs rogorc amxanagobebs, aseve kapitaluri tipis 
iseT sazogadoebebs, romelTac axasiaTebT pasuxismgeblobis 
SezRudvis prinicipi.36 amitomac, naSromSi, `korporacia”, frangul 
samarTalze miTiTiTebis SemTxvevaSi moiazrebs mxolod iseT 
organizaciul samarTlebriv formebs, romlis farglebSic 
partniorebi sargebloben pasuxismgeblobis SezRudvis principiT. 
germanul samarTalze miTiTebisas, termini korporacia, 
winamdebare naSromis miznebisTvis, moiazrebs, rogorc Gesellschaft 

mit beschränkter Haftung (Sps), aseve Aktiengesellschaft (ss). 
 
 
2. korporaciuli safarveli 

 
korporaculi safarveli aris ,,imuniteti”, romelic 

korporaciis dafuZnebis momentidan partniors icavs 
pasuxismgeblobisgan garesamarTlebriv urTierTobebSi. 
korporaciuli safarveli ukavSirdeba korporaciis 
gancalkevebuli samarTalsubieqtobisa da pasuxismgeblobis 
SezRudvis principebs. swored aRniSnuli principebis 
urTierTqmedebis Sedegad, korporaciaSi iqmneba qonebis dayofis 
gansakuTrebuli reJimi, romlis Sedegadac partniori sargeblobs 
organizaciuli dacviT.  zogadad, organizaciuli dacva moqmedebs 
ori mimarTulebiT. partnioris qoneba xelmiuwvdomelia 
korporaciis kreditorebisTvis, xolo korporaciis qoneba 
xelmiuwvdomelia partnioris kreditorebisaTvis.37 anu, sxvagvarad 
rom vTqvaT, partniori ifareba korporaciuli (organizaciuli) 
safarveliT, romelic icavs mas, pasuxismgeblobisgan 
                                                           
34 sakiTxi Sesaxeb ix. winamdebare naSromis me-4 Tavis 1.6 qveTavi.  
35 Aam gansxvavebis WrilSi, “societas” swor Targmanad inglisur samarTalSi 
SeiZleba miCneul iqnes "business association." 
36 esenia: “Société à responsabilité limitée” (Sps, minimum erTi wevri), Société Anonyme (ss 
minimum 7 wevri, 37 aTasi evro kapitalian 225 aTasi evro, aqciaTa sajarod 
vaWrobis SemTxvevaSi)  Société par Actions Simplifiées (ss gamartivebuli struqturiT, 
erTi partniori, 37 aTasi evro kapitali) ix. Code de Commerce, Art.L224-1 - L224-3, 

Article L225-1,  http://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000005634379 
37

 Hansmann, Kraakman, Squire, Law and Rise of the Firm, Harvard Law Review, Vol. 119, No 5, 2006, 

1337. 

http://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000005634379


18 

 

garesamarTlebrivi urTierTobebSi. gamomdinare iqidan, rom 
korporaciuli safarveli tovebs praqtikul SesaZleblobas 
gamoyenebul iqnes aramarTzomierad, piradi qonebrivi sargeblis 
misaRebad, samarTalma ganaviTara rigi meqanizmebi, romelTa 
mizanicaa SezRudos korporaciuli safarveliT sargeblobis 
privilegia im SemTxvevaSi Tu es sargebloba ewinaaRmdegeba 
samarTals an samarTlianobas, rig SemTxvevebSi.   
 
3. partnioris piradi pasuxismgebloba da gamWoli 
pasuxismgebloba  

gamWoli pasuxismgeblobis samarTlebriv Sedegs warmoadgens 
korporaciis kreditorebis sasargeblod partnioris piradi 
pasuxismgebloba. Tumca aRniSnuli Sedegis miiRweva SesaZlebelia, 
rogorc gamWoli pasuxismgeblobis doqtrinis safuZvelze, aseve 
piradi pasuxismgeblobis damdgeni normatiuli safuZvlebiT. 
magaliTad, inglisis samarTalis normebi TaRliTuri da 
aramarTlzomieri vaWrobis Sesaxeb, aSS-s TaRliTuri transferisa 
da garemos dacviTi regulirebis kanonmdeblobidan gamomdinare 
pasuxismgebloba. aseve, germanuli sakoncerno samarTaliT, 
romelic warmoadgens makontrolebeli korporaciis piradi 
pasuxismgeblobis damoukidebel samarTlebriv meqanizms.  pirad 
pasuxismgeblobas iwvevs aseve partnioris pasuxismgebloba 
deliqturi samarTlis safuZvelze, risi gamoyenebis tendenciac, 
rogorc inglisis uaxlesma sasamarTlo precedentma cxadyo sul 
ufro aqtualuri xdeba.38 partnioris piradi qonebrivi 
pasuxismgeblobiT sruldeba saqarTvelos sisxlis samarTlis 
kodeqsiT  kriminalizirebuli qmedebebi.39 Tumca rogorc 
saqarTvelos uzenaesma sasamarTlom daadgina, rogorc minimum 
sisxlis samarTlis kodeqsis 218-e muxliT gaTvaliswinebuli 
danaSaulis SemTxvevaSi dazaralebulis samoqalaqo sarCelis 
safuZvelia gamWoli pasuxismgeblobis doqtrina, romlis 
gamoxatulebasac warmoadgens mewarmeTa Sesaxeb kanonis me-3 
muxlis me-6 muxli, da ara samoqalaqo kodeqsis 992-e muxli - 

                                                           
38

 VTB Capital plc v Nutritek International Corp and others [2012] EWCA Civ 808. 
39

 saqarTvelos sisxlis samarTlis kodeqsis 193-e muxli (,,cru mewarmeoba’’ -  
sawarmos Seqmna samewarmeo ganzraxvis gareSe, kreditis an sxva qonebrivi 
sargeblis misaRebad), 205-e muxli (,,ukanono qmedeba gadaxdisuunarobisas’’ – 
gadaxdisuunarobisas qonebis im nawilis gankargva an damalva kreditorisaTvis 
xelmiuwvdomlobis mizniT, romelic gakotrebis saqmis warmoebis gaxsnis 
SemTxvevaSi moeqceoda sameurneo qonebaSi); 2051-e muxli  (,,qonebis gadamalva 
moCvenebiTi anda TvalTmaqcuri garigebiT’’ – sawarmoSi an sxva organizaciaSi 
xelmZRvanelobiTi, warmomadgenlobiTi an sxva specialuri uflebamosilebis 
mqone piris mier qonebis gadamalva moCvenebiTi an TvalTmaqcuri garigebiT, 
Cadenili mosalodneli anda ukve arsebuli qonebrivi valdebulebisaTvis Tavis 
aridebis mizniT); 205-e muxli (,,gadaxdisuunarobis saqmis warmoebis gancxadebis 
Seutanloba gadaxdisuunarobisas” – gadaxdisuunarobisas xelmZRvanelobiTi 
uflebamosilebis mqone piris mier gancxadebis Seutanloba); 218-e muxli 

(,,gadasaxadisaTvis Tavis arideba”, rac sus-is 2015 wlis 6 maisis #as-1307-1245-

2014 gadawyvetilebis mixedviT, SeiZleba gaxdes gamWoli pasuxismgeblobis 
safuZvelze partnioris pasuxismgeblobis winapiroba).  
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marTlsawinaaRmdego qmedebis Sedegad gamowveuli zianisaTvis 
piris  pasuxismgeblobis samarTlebrivi safuZveli.  

gamWoli pasuxismgeblobisa da piradi pasuxismgeblobis 
msgavseba gamoixateba gancalkevebulobisa da pasuxismgeblobis 
SezRudvis principebis ukugdebaSi. Sesabamisad, orive SemTxvevaSi, 
pasuxismgeblobis miRwevisaTvis saWiroa korporaciuli 
safarvelis Camoxsna da aRniSnulis samarTlebrivi dasabuTeba. am 
msgavsebis WrilSi SesaZlebelia gamWoli da piradi 
pasuxismgeblobis urTierTmimarTebis dadgena. gamWoli 
pasuxismgebloba warmoadgens piradi pasuxismgeblobis kerZo 
gamovlinebas. Sesabamisad, piradi pasuxismgebloba ufro farTo 
cnebaa da gamWoli pasuxismgeblobis garda moicavs 
pasuxismgeblobas sxva SemTxvevebsac.  Tumca aqve unda aRiniSnos, 
rom istoriulad, piradi pasuxismgeblobis koncefciis 
ganviTarebis safuZveli gaxda gamWoli pasuxismgeblobis 
doqtrina. piradi pasuxismgeblobis sxva safuZvelebi warmoadgens 
SedarebiT Tanamedrove samarTlebriv berkets.40  

Aamdenad, piradi pasuxismgebloba da gamWoli 
pasuxismgebloba ar aris identuri cnebebi. gamWoli 
pasuxismgebloba yovelTvis gulisxmobs pirad pasuxismgeblobas, 
Tumca ara piriqiT, piradi pasuxismgebloba savaldebulod ar 
gulisxmobs gamWoli pasuxismgeblobis doqtrinis safuZvliT 
pasuxismgeblobas. rogorc zemoT aRiniSna winamdebare naSromis 
mizania korporaciuli safarvelis Camoxsnis gziT 
pasuxismgeblobis damdgeni safuZvelebis sistematizacia, maTi 
arsisa da winapirobebis dadgena.  imis gaTvaliswinebiT, rom 
piradi da gamWoli pasuxismgeblobis saboloo Sedegi 
korporaciuli safarvelis miRma moqmedi piris pasuxismgeblobas 
gulisxmobs, naSromSi ganxilulia, rogorc gamWoli 
pasuxismgeblobis doqtrina - pasuxismgeblobis yvelaze sadavo 
sakiTxi, da aseve piradi pasuxismgeblobis sxva safuZvlebic.41  
 
 
4.  korporaciuli safarvelis Camoxsna da korporaciuli 
safarvelis gaWolva 

termini “korporaciuli safarvelis gaWolva”, rogorc aSS-
Si gavrcelebuli “piercing the corporate veil”-is eqvivalenturi 
Targmani qarTul iuridiul literaturaSi damkvidrda 2009 
wlidan.42 germaniaSi korporaciuli safarvelis gaWolvis 
doqtrina cnobilia “Durchgriffshaftung”-is saxelwodebiT. rac Seexeba 
ingliss, iuridiul literaturaSi “piercing the corporate veil”-is 

                                                           
40

 mag., CERCLA federaluri kanoni miRebul iqna 1980 wels.  
41

 Thompson, Piercing the Corporate Veil: An Empirical Study, 76 Cornell Law Review 1036, 1991, 

1036; Morrissey, Piercing All the Veils: Applying an Established Doctrine to a New Business Order, 32 

Iowa Journal of Corporate Law 529, 2007, 542. 
42burduli, sawesdebo kapitali da misi funqciebi,  krebulSi: Tanamedrove 
sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, 2009, 236. 
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eqvivalentad tradiciulad gamoiyeneboda “lifting the corporate veil,”
43

 

Tumca, inglisis uzenaesma sasamrTlom 2013 wlis precedentiT 
daadgina, rom korporaciuli safarvelis gaWolva – “piercing”  da 
Camoxna - “lifting” ar warmoadgens identur meqanizmebs.44 Ees 
ukanaskneli gulisxmobs korporaciuli safarvelis Camoxsnas im 
mizniT, rom qoneba an qmedeba mieweros partniors, imgvarad, rom 
ar moxdes korporaciul safarvelis garRveva. Sesabamisad, 
inglisis uzenaesi sasamarTlos midgoma, gulisxmobs imasac, rom 
am ori meqanizmis samarTlebrivi dasabuTeba gansxvavebuli 
standartiT unda moxdes. inglisis uzenaesi sasamarTlos 
mosazrebiT, korporaciuli safarvelis gaWolva - “pirecing the 

corporate veil” SeiZleba gamoyenebul iqnes erTaderT SemTxvevaSi, 
rodesac saxezea gancalkevebuli korporaciuli 
samarTalsubieqtobis borotad gamoyeneba.45 aRsaniSnavia, rom 
borotad gamoyenebis  elemenets efuZneba germanuli  
“Durchgriffshaftung”-is doqtrinac.46 
  korporaciuli safarvelis gaWolva, iseve rogorc 
korporaciuli safarvelis Camoxsna warmoadgens sasamarTlo 
meqanizms. Pkorporaciuli safarvelis gaWolvis Sedegad xdeba 
korporaciis kreditorebis sasargeblod partniorze piradi 
qonebrivi pasuxismgeblobis dakisreba.47 amdenad, gamWoli 
pasuxismgebloba asaxavs SemTxvevas, rodesac partniori, misi nebis 
sawinaaRmdegod, piradad agebs pasuxs korporaciis 
valdebulebisaTvis. partnioris mxridan Tanxmobis  SemTxvevaSi, 
saxeze iqneboda nebayoflobiTi piradi pasuxismgebloba, rac 
nakleb savaraudoa, radganac partniori swored imitom irCevs 
pasuxismgeblobis SezRudvis organizaciulsamarTlebriv formas, 
raTa daicvas Tavi piradi pasuxismgeblobisgan. Aamdenad, gamWoli 
pasuxismgeblobis pirveli maxasiaTebelia pasuxismgeblobis 
aranebayoflobiTi xasiaTi. korporaciuli mosasxamis Camoxsna, 
aranebayoflobiTi xasiaTis miuxedavad savaldebulod ar 
gulisxmobs gadaxdisuunaro korporaciis valdebulebisaTvis 
partnioris pasuxismgeblobas.48 

korporaciuli safarvelis gaWolvis standartuli 
fabulisgan ganasxvaveben “reverse piercing”, anu reversul gaWolvas, 
rodesac partnioris valdebulebebze pasuxismgebloba ekisreba 

                                                           
43

 Liew, Three Steps Forward, Three Steps Back: Why the Supreme Court decision in Prest v Petrodel 

Resources Ltd leads us nowhere, The King’s Student Law Review, Vol. 5, No. 2, 2014, 70. 
44

 Prest v Petrodel Resources Ltd [2013] UKSC. 
45

 Prest v Petrodel Resources Ltd [2013] UKSC. 
46

 Merkt, Spindler, Limited Liability of Controling Parties (Piercing the Corporate Veil) and Related 

Legal Constellations , in: Legal Capital in Europe, 2006, 170,174. 
47

 Black’s Law Dictionary 7th ed., 1999, 1168.  
48

 mag. saqmeSi Prest v Petrodel Resources Ltd [2013] UKSC korporaciuli safarvelis 
Camoxsna moxda saojaxo davaSi, korporaciis partnioris meuRlis sasargeblod, 
romelic ganqorwinebis Sedegad iTxovda qonebis gadanawilebas. gasanawilebel 
qonebaSi moeqca im  korporaciis qonebac, romelis partniorsac warmoadgenda 
meuRle.  
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korporacias.49 Tumca korporaciuli safarvelis gaWolvis es 
versia ar warmoadgens winamdebare naSromis ganxilvis sagans. 

pasuxismgeblobis subieqtebis mixedviT ganasxvaveben 
vertikalur da horizontalur gamWol pasuxismgeblobas. 
vertikaluri pasuxismgebloba gulisxmobs partnioris, rogorc 
individualuri, aseve deda korporaciis, pasuxismgeblobas.50 
horizontaluri pasuxismgebloba ki exeba korporaciis 
valdebulebebisaTvis masTan dakavSirebuli (afilirebuli) 
korporaciebis pasuxismgeblobas.51 winamdebare naSromSi orive 
forma ganxilulia erT sibrtyeze, radganac orive SemTxvevaSi 
saxezea identuri winapirobebi. 

doqtrinis farglebSi gansxvaveba keTdeba 
xelSekrulebismier da deliqstismier kreditorebs Soris 
Sorisac.52 winamdebare naSromis farglebSi ,,gamWoli 
pasuxismgebloba” da ,,korporaciuli safarvelis gaWolva” 
urTierTCanacvlebad terminebad aris gamoyenebuli da moiazrebs 
partnioris pirad, aranebayoflobiT pasuxismgebelobas 
korporaciis rogorc saxelSekrulebo, aseve kanonismieri 
valdebulebebisaTvis. amasTan, Tavidanve unda aRiniSnos, rom 
naSromSi xelSekrulebismieri kreditoris sasargeblod gamWoli 
pasuxismgeblobis gamoyenebis mizanSewoniloba ganxilulia 
mxolod im SemTxvevaSi, rodesac xelSekrulebismieri kreditori, 
misgan damoukidebeli mizeziT, moklebuli iyo SesaZleblobas 
winaswar gaeTvaliswinebina korporaciis faqtobrivi 
valauvalobis riski. naSromis ZiriTadi motivi aris is, rom 
gamWol pasuxismgeblobas ar unda mieces farTo praqtika da igi 
unda ganviTardes sagamokliso meqanizmad, romelic daSvebulia 
mxolod saTanado garemoebebis arsebobisas.   

gamWoli pasuxismgeblobis mizania uzrunvelyos kreditoris 
dacva im SemTxvevaSi, rodesac sxva samarTlebrivi meqanizmebiT 
efeqturi dacva ver miiRweva. Sesabamisad, gamWoli 
pasuxismgebloba warmoadgens sagamonakliso berkets. gamWoli 
pasuxismgebloba, iseve rogorc pasuxismgeblobis SezRudvis 
principi an nebismieri sxva samarTlebrivi berketi, SesaZlebelia 
gamoyenebul iqnes borotad, partnioris an korporaciis 
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 Gaertner, Reverse Piercing the Corporate Veil: Should Corporation Owners have it Both Ways? 30 

William & Mary Law Review 667, 1989, 681; Richardson, The Helter Skelter Appliaction of Reverse 

Piercing Doctrine, University of Cincinnati Law Review, Vol. 79, Issue 4, Art. 9, 2011,1605 
50

 Matheson, The Limitations of Limited Liability: Lessons for Entrepreneurs (and Their Attorneys), The 

Limitations of Limited Liability: Lessons for Entrepreneurs (and Their Attorneys), 2 Minnesota. Journal 

Business Law & Entrepreneurship 1 (2003), 420; 
51

 Matheson, The Limitations of Limited Liability: Lessons for Entrepreneurs (and Their Attorneys), The 

Limitations of Limited Liability: Lessons for Entrepreneurs (and Their Attorneys), 2 Minnesota. Journal 

Business Law & Entrepreneurship 1 (2003), 420; 
52 aSS-Si, 2010 wels gamoqveynebuli empiriuli kvlevis safuZvelze ki, im 
SemTxvevaTa raodenoba, sadac korporaciuli safarvelis gaWolva moxda 
saxelSekrulebo kreditoris sasargeblod, arasaTanado kapitalizaciis 
safuZvliT 30%-s aRemateba (114 saqmidan 35 saqmeSi dadga gamWol 
pasuxismgebloba), xolo aranebayoflobiTi kreditorebis sasargeblod – 15%-s 
(40 saqmidan 6); ix. McPherson, Raja, An Empirical Study of Piercing Rates and Factors Courts 

Consider when Piercing the Corporate Veil, 45 Wake Forest Law, Review, 931, 2010, 965. 
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winaaRmdeg. Sesabamisad, aucilebelia gamWoli pasuxismgeblobis 
doqtrinis moqmedebis arialis Semofargvla im CarCoebSi, 
romlebic Seesatyviseba mis bunebas da mizans. aRniSnulis gamo, 
winamdebare naSromSi  gamWoli pasuxismgeblobis doqtrinis 
meore maxasiaTeblad moazrebulia gadaxdisuunaroba, ufro 
swored ki misi gamoyenebis daSveba mxolod korporaciis 
gaxadisuunarobis dros. 

mewarmeTa Sesaxeb saqarTvelos kanonis me-3 muxlis me-6 
punqti iTvaliswinebs partnioris piradi pasuxismgeblobis 
SesaZleblobas da mas ukavSirebs pasuxismgebelobis SezRudvis 
formebis borotad gamoyenebas. Sesabamisad, mniSvnelovania imis 
gansazRvra eqvivalenturia Tu ara gamWoli pasuxismgebloba im 
pasuxismgeblobisa, romelic SeiZleba dadges, partnioris mier 
pasuxismgeblobis SezRudvis formebis borotad gamoyenebisas. 
aRniSnuli kavSiris dadgena saWiroebs mravalmxriv ganxilvas, 
kerZod gamWoli pasuxismgeblobis doqtrinis winapirobebisa da 
pasuxismgeblobis SezRudvis formebis borotad gamoyenebis 
Sinaarsis gansazRvras, razec detaluri msjeloba mocemulia 
naSromis Sesabamis TavebSi. winamdebare Tavis miznebisaTvis, ki 
unda aRniSnos, rom naSromis farglebSi gamWol 
pasuxismgeblobaze miTiTebisas moiazreba doqtrina “piercing the 

corporate veil”. 
 

M  
5. identifikaciis principi 
 

identifikaciis principi gulisxmobs korporaciuli 
safarvelis miRma moqmedi subieqtis gansazRvras – identifikacias 
da Tavis TavSi ar moiazrebs pirad pasuxismgeblobas. 
identifikaciis Sedegad SesaZlebeli xdeba partnioris mier 
korporaciis uflebebis ganxrocieleba, miuxedavad imisa, rom es 
ukanaskneli damoukidebeli da ganclakvebuli subieqtia.53  
Sesabamisad, identifikaciis principi korporaciuli safarvelis 
Camoxnis erT-erTi meTodia. 
 
6.  gadaxdisuunaroba 
 

gadaxdisuunaroba ganimarteba, rogorc movalis uunaroba 
daakmayofilos kreditoris vadamosuli moTxovna.54 am gagebiT igi 
Seesabameba saerTo samarTlis termins “insolvency.”

55
 swored am 

SinaarsiT gamoiyeneba naSromSi termini gadaxdisuunarobac. 

                                                           
53

 Aamgvar precedentebs vxvdebiT mag., adamianis uflebaTa evropul sasamarTlos 
praqtikaSi. sasamarTlo dacvis uflebis konteqstSi saWiro gaxda partnioris 
identifikacia, da Sesabamisad, korporaciuli mosasxamis Camoxsna; ix., saqme: 
Agrotexim Hellas SA and Others v. Greece, Judgment of 24 October 1995. 
54Ggadaxdisuunarobis saqmis warmoebis Sesaxeb saqarTvelos kanoni, me-3 muxli.  
55

  mag., UFTA-s definiciebis Tanaxmad, Ggulisxmobs SemTxvevas, roca movalis 
valdebulebaTa moculoba aWarbebs mis qonebas. amasTan, mniSvnelovania  e.w. 
,,gadaxdisuunarobis prezumcia”, romelic moqmedebs im SemTxvevaSic, roca piri 
ar asrulebs vadamosul valdebulebebs.  
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amdenad, gadaxdisuunaroba warmoadgens faqtobriv mdgomareobas, 
romlis drosac unda daiwyos kanonmdeblobiT gansazRvruli 
procedurebi.56 Tumca, im SemTxvevaSi, roca korporaciis 
direqtori Tavs aridebs savaldebulo proceduris dawyebas, 
gamWoli pasuxismgeblobis miznebisaTvis, sakmarisad unda iqnes 
miCneuli kreditoris mxridan gadaxdisuunarobis, rogorc faqtis 
dadastureba.57 
 
7. mniSvnelovani kontroli 

partnioris gamWoli pasuxismgebloba SeiZleba dadges 
rogorc erTi wevrisgan Semdgari kapitaluri tipis sazogadoebis 
SemTxvevaSi,  aseve partniorTa simravlis dros. Aam ukanasknel 
SemTxvevaSi ki saWiroa im saxasiaTo elementis gamoyofa, romlis 
arsebobac gadamwyvetia partnioris pasuxismgeblobisaTvis. aseT 
makvalificirebel niSnad ki gvevlineba mniSvnelovani kontroli. 

erovnuli kanonmdebloba icnobs kontrolis ganmartebas, 
Tumca  ara korporaciis valdebulebebisTvis partnirois 
pasuxismgeblobis WrilSi. kontrolis gansazRvreba gvxvdeba 
specialur samarTalurTierTobebSi. magaliTad, fasiani 
qaRaldebis bazris Sesaxeb saqarTvelos kanonis Tanaxmad, 
kontrolad miiCneva viTareba, rodesac piri an 
urTierTdakavSirebul pirTa wre sawarmoSi flobs wilTa 10%-ze 
mets, an sxvagvarad SeuZlia gaakontrolos sawarmo. xolo 
konkurenciis Sesaxeb saqarTvelos kanonis Tanaxmad, ki 
kontrolad miiCneva SemTxveva, rodesac pirs SeuZlia pirdapir an 
arapirdapir mniSvnelovani gavlena moaxdinos samewarmeo 
saqmianobis ganmaxorcielebel pirze (ekonomikur agentze).58 Tumca 
kanonmdeblobiT dadgenili kontolis ganmartebebi gamWoli 
pasuxismgeblobis miznebisaTvis ver gamodgeba. gamWoli 
pasuxismgeblobis Teoriul-samarTlebrivi dasabuTeba 
mdgomareobs imaSi, rom korporaciis partnioris piradi 
pasuxismgebloba daiSveba sagamonakliso meqanizmis saxiT, 
rodesac partniori axorcielebs korporaciaze iseTi xarisxis 
kontrols, rom am ukanasknelis damoukidebloba da 
gancalkevebuloba ikargeba. Sesabamisad, gamWoli 
pasuxismgeblobis WrilSi kontrolis xarisxi yovel konkretul 

                                                           
56  mewarmeTa Sesaxeb kanonis me-9 muxli, romelic avaldebulebs direqtors 
gaWianurebis gareSe daiwyos procedura.  
57Ggadaxdisuunarobaze, rogorc faqtze, miTiTeba unda daekisros kreditors. 
uSualod mtkicebis tvirTi ki unda gadavides partniorze, radganac, 
kreditorisgan gansxvavebiT, swored mas gaaCnia SesaZlebloba amtkicos am 
garemoebis ararseboba. Tumca alternatiulad, SesaZlebelia gamWoli 
pasuxismgeblobis miznebisaTvis gamoyenebul iqnes gadaxdisuunarobis saqmis 
warmoebis Sesaxeb saqarTvelos kanoniT gaTvaliswinebuli sqema da 
gadaxdisuunarobis faqti, kreditoris sasargeblod CaiTvalos damtkicebulad, 
Tu mosarCele (kreditori) waradgens korporaciis winaaRmdeg miRebul sxva 
sasamarTlo gadawyvetilebebs, SesaZlebelia sxva kreditorebis 
sasargeblodac, romlebic miqceulia iZulebis wesiT aRsasruleblad da 
saerTo Tanxa aRemateba gansazRvrul odenobas.  
58

 konkurenciis Sesaxeb saqarTvelos kanoni, me-3 muxli.  
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SemTxevaSi unda dadgindes garemoebebis Sefasebis Sedegad, rac 
gamoricxavs kontrolis moculobis cifrebSi gamosaxuli 
universaluri formulis mizanSewonobas. 

kontroli gamWoli pasuxismgeblobis farglebSi moicavs sam 
faqtors: 1. dominireba, romelic gamoxatulia farTod, sxvadasxva 
garemoebebiT da aramxolod xmaTa umravlesobiT; 2. Kkontrolis 
gamoyeneba aramarTlzomieri qmedebisTvis; 3. mizezSedegobrivi 
kavSiri kontrolis gamoyenebasa da kreditorisTvis miyenebul 
zians Soris.59  gamWoli pasuxismgeblobisTvis kontrolis 
sakmarisi xarisxis gansasazRvrad, e.i. mniSvnelovani kontrolis 
dasadgenad sasamarTlo yuradRebas aqcevs faqtobriv garemoebaTa 
farTo wres. magaliTad, mxedvelobaSi miiReba saerTo 
direqtoratis arseboba; partnioris mier korporaciis qonebis, 
rogorc piradis, gamoyeneba.60 
 
8. korporaciuli jgufi 

korporaciuli jgufi gulisxmobs iseT korporaciul 
struqturas, romelSic monawileobs ramdenime korporacia. 
SesaZlebelia es iyos mSobel-Svilobili korporaciebi, an 
afilirebuli korporaciebi, korporaciaTa saxelSekrulebo an 
de-faqto kavSiri. Kkorporaciuli jgufis aRsaniSnavad sxvadasxva 
terminebi gamoiyeneba. magaliTad,  aSS-s samarTalSi 
damkvidrebulia termini holdingi, xolo germaniaSi ki koncerni.61 
korporaciuli jgufi miiCneva kvazi samarTalsubieqtobis mqone 
samewarmeo gaerTianebad.62 naSromSi gamoyenebulia rogorc 
termini korporaciuli jgufi, aseve germanul samarTlze 
miTiTebisas, misi saxasiaTo regulirebis aRsaniSnavad, 
korporaciuli jgufis eqvivalentur terminad gamoyenebulia 
koncerni.63 
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 Hofstetter, Parent Responsibility for Subsidiary Corporations, Evaluating European Trends, 39 

International and Comparative Law Quarterly, 576, 1990, 592. 
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 Hofstetter, Parent Responsibility for Subsidiary Corporations, Evaluating European Trends, 39 

International and Comparative Law Quarterly, 576, 1990, 592. 
61 maWavariani, korporaciuli jgufebis marTva germaniasa da amerikis 
SeerTebul StatebSi da marTvis principebis integracia qarTul kerZo 
samarTalSi, iv. javaxiSvilis saxelobis Tbilisis saxelmwifo univeristetis 
gamomcemloba, 2015, 12. 
62 maWavariani, korporaciuli jgufebis marTva germaniasa da amerikis 
SeerTebul StatebSi da marTvis principebis integracia qarTul kerZo 
samarTalSi, iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 
gamomcemloba, 2015, 12. 
63 mewarmeTa Sesaxeb saqarTvelos kanoni 2008 wlamde iTvaliswinebda koncernis 
maregulirebel wesebs. mewarmeTa Sesaxeb kanonis me-17 muxlSi 
ganxorcielebuli cvlilebebis SedarebisaTvis ix. saq. 1996 wlis 13 dekembris 
kanoni #535 - parlamentis uwyebani #1-2; Sead., saq. 1999 wlis 6 ivnisis kanoni 
#2073, ssm I, №24(31).  
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9. Crdilovani direqtori 
 

Crdilovan xelmZRvanelad (shadow director) miiCneva mxolod is 
piri, romelic xangZlivad axdens gavlenas xelmZRvanelobiTi 
uflebamosilebis mqone pirTa gadawyvetilebebze.64 Aam fenomenis 
aRsaniSnavad, iuridiul literturaSi gamoiyeneba de-faqto 
direqtoris cnebac.65 Crdilovani xelmZRvanelis pasuxismgeblobis 
sakiTxi rogorc wesi regulirdeba gakotrebis samarTliT.66 
gadaxdisuunarobis SemTxvevaSi, partniorebis pasuxismgeblobis 
miRweva samarTlebrivad aris rTuli. Ggadaxdisuunarobis 
dadgomis momentidan iseTi ZiriTadi movaleobebi, rogoricaa 
korporaciis qonebaze garigebebis akrZalva, gadaxdisuunarobis 
proceduris dawyeba gaWianurebs gareSe, ekisreba direqtors.67 
Tumca, Crdilovani xelmZRvanelis cneba iZleva SesaZleblobas 
dadgebs partnioris piradi pasuxismgebloba, iseT SemTxvevebSi, 
rogoricaa qonebis gadamalva, MmoCvenebiTi TaRliTuri 
garigebebis meSveobiT. amisaTvis saWiroa partniori miCneul iqnes 
Crdilovan xelmZRvanelad. 
 

III. gamWoli pasuxismgeblobis mimarTeba pasuxismgeblobis 
SezRudvis principTan korporaciis gancalkevebulobis WrilSi 
 

korporaciis damoukidebel samarTalsubieqtobas ramdenime 
struqturuli maxasiaTebeli gansazRvras. pasuxismgeblobis 
SezRudvis principi ganapirobebs korporaciis da misi 
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 Davies, Principles of Modern Company Law, 8
th

 ed. 2008, 219; “shadow director” alternatiul 
qarTul Targmanad aseve gamoiyeneba termini ,,CrdilSi mdgomi direqtori”, 
cercvaZe, direqtoratis movaleobebi kompaniebis Serwymisas da sakontrolo 
paketis gasxvisebisas, iv. javaxiSvilis saxelobis Tbilisis saxelmwifo 
universitetis gamomcemloba, 2015, 15-16. 
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 Crdilovan direqtorsa da de-faqto direqtors Soris kontinenturi 
samarTlis sistema  ar axdens Sinaarsobriv diferenciacias; Vandekerckrove, 

Piercing the Corporate Veil, Kluwer Law International, 2007, 434; Tumca maT Soris 
gansxvavebas vxvdebiT inglisis precedentuli samarTalSi.  Mmag., Re Hydrodan 

(Corby) Ltd [1994] 2 BCLC 180 ganmartavs, rom Crdilovani direqtori aris piri, 
romlis miTiTebebiTac moqmedebs oficialuri direqtori, xolo de-faqto 
direqtori aris piri, romelic marTalia ar aris daniSnuli direqtorad, 
Tumca is Riad moqmedebs rogorc direqtori, da amasTan mesame pirebic mas 
aRiqvamen direqtorad. amasTan, iuridiul literaturaSi gamoTqmulia azri, rom 
pasuxismgeblobis miznebisaTvis de-faqto da Crdilovan direqtors Soris 
msgavseba („gavlenis moxdenis unari“), ufro mniSvnelovani da praqtikulia, 
vidre maT Soris gansxvaveba, ix. Davies, Principles of Modern Company Law, 8

th
 ed. 2008, 

219; Crdilovan direqtorsa da de-faqto direqtors Soris gansxvavebis Sesaxeb 
ix. Aaseve cercvaZe, cercvaZe, direqtoratis movaleobebi kompaniebis Serwymisas 
da sakontrolo paketis gasxvisebisas, iv. javaxiSvilis saxelobis Tbilisis 
saxelmwifo univeristetis gamomcemloba, 2015, 15-16. 
66

 Davies, Principles of Modern Company Law, 8
th

 ed. 2008, 219. 
67

 Insolvency Act 1986, Art., 214 aramarTlzomieri vaWrobis akrZalva. ix. aseve  
mewarmeTa Sesaxeb saqarTvelos kanoni, 9.10. muxli, direqtoris movaleoba, 
gonivrul vadaSi daiwyos gadaxdisuunarobis warmoeba.  
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damfuZneblis gancalkevebulobas, aniWebs ra korporaciis 
normatiuli MEmetaforis miRma moqmed pirebs dacviT privilegias, 
magram ar warmoadgens damoukidebeli samarTalsubieqtobis 
aucilebel faqtors. amavdroulad, pasuxismgeblobis SezRudvis 
principi ar aris absoluturi da upirobo. misi moqmedeba 
Semofarglulia samarTlis CarCoebiT. sxvagvarad rom vTqvaT,  
igi moqmedebs iqamde, sanam korporaciis Tu mis miRma moqmed 
pirTa qmedeba SesabamisobaSia kanonTan. 

winamdebare TavSi ganxilulia pasuxismgeblobis SezRudvis 
principisa da gamWoli pasuxismgeblobis principis 
urTierTmimarTebis sistemuri analizi korporaciis 
damoukidebelobis koncefciaze gavlenis kuTxiT. naSromis am 
nawilis mTavari hipoTezaa is, rom pasuxismgeblobis SezRudvis 
antiTeza - gamWoli pasuxismgebloba -  ar auqmebs korporaciis 
damoukidebeli samarTalsubieqtobis fundamentur koncepts da 
pasuxismgeblobis SezRudvis pricnips rogorc ZiriTad wess. Mmisi 
efeqti vrceldeba mxolod pasuxismgeblobis SezRudvis 
principidan gamomdinare privilegiis gamoyenebaze da gavlenas ar 
axdens Tavad korporaciis damoukideblobaze, rogorc 
fundamentur koncefciaze. am hipoTeziis verifikaciiT 
dadasturdeba,  rom sakorporacio samarTlaSi, rogorc 
sistemurad dakavSirebul normaTa erTobliobaSi, 
pasuxismgeblobis SezRudvisa da gamWoli pasuxismgeblobis 
principebis Tanaarseboba, ar aris winaaRmdegobrivi. Sesabamisad, 
gamWoli pasixismgebelobis doqtrinis praqtikaSi damkvidreba 
sakorporacio samarTlis fundamentur da ZiriTad principebTan 
ar modis winaaRmdegobaSi. aRniSnuli daskvnis miznebisaTvis, 
gamokvleulia iuridiuli piris cneba, damoukidebeli 
samarTalsubieqtobis koncefciis ganviTareba, pasuxismgeblobis 
principisa da gamWoli pasuxismgeblobis arsi, buneba da miznebi. 
 
 
1. korporaciis cnebis retrospeqtiva 

 
pirTa gaerTianebis iuridiul pirad Seracxvis sakiTxs 

gansakuTrebuli adgili ukavia iurisprudenciaSi. sakiTxi, 
filosofiuri pluralizmis sagania.  mkvlevarTa nawili miiCnevs, 
rom damoukidebeli samarTalsubieqtoba usuli warmonaqmnis 
gapirovnebas  (personifikacias) warmoadgens, ra drosac xdeba 
individisaTvis, rogorc realuri subieqtisTvis, Tandayolili 
unikaluri Tvisebebis gadatana korporaciaze.68 zogi mecnieri 
miiCnevs, rom damoukidebeli samarTalsubieqtoba metaforaa, 
romlis meSveobiTac samarTali erT kategoriaSi aqcevs meore da 
sruliad gansxvavebuli kategoriis Tvisebebs.69 aRniSnaven aseve 
imasac, rom damoukidebeli samarTalsubieqtobis samarTlebrivi 
metafora (rogorc xerxi) mxolod korporaciisTvis miniWebul 
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 Schane, The Corporation Is A Legal Person: The Language of A legal Fiction, 61 Tul. L. Rev. 653, 

1986-1987, 593. 
69

 Deway, The Historic Background of Corporate Personality, 35 Yale L.J 655, 1925-1926, 656. 



27 

 

atribuciis daxasiaTebis mizniT gamoiyeneba da ar unda iyos 
ganmartebuli, rogoc korporaciis raobis ganmsazRvreli 
maxasiaTebeli.70 am midgomebs Soris gansxvaveba SeiZleba 
aqtualuri iyos samarTlis filosofiaSi. sakanonmdeblo 
realobaSi yvela meTods erTi da igive Sedegi mohyveba. 
xelovnuri ,,usulo’’ warmonaqmni xdeba im Tvisebebis matarebeli, 
romelsac kanoni mas miawers, xolo is Tu visTvisaa 
Tandayolili es Tvisebebi realur samyaroSi, kanonisTvis ar 
aris mniSvnelovani.71 
 
 
 

1.1  pirTa gaerTianeba romis samarTalSi 

romis samarTlaSi piri gulisxmobda individs,  adamians, 
romelsac gaaCnda unari, erTi mxriv, yofiliyo iuridiul 
uflebaTa subieqti, xolo meore mxriv, piradad ganexorcielebina 
misTvis mikuTvnebuli uflebebi. kerZod, pirs gaaCnda unari 
moepovebina sakuTreba da mflobelobaSi hqonda qoneba, yofiliyo 
mosarCele an mopasuxe, da esargebla sxva samarTlebrivi xasiaTis 
privilegiebiT.72 individisgan gansxvavebiT, xelovnuri warmonaqmni 
(“persona ficta”) ganixileboda uflebebis subieqtad, Tumca mxolod 
samarTlis TvalSi.73 individis samarTalsubieqtoba74 wydeboda 
misi gardacvalebiT. samarTlis mier Seqmnili xelovnuri 
subieqti ki iRebda unars, esargebla calkeuli uflebebiT 
adamianis bunebrivi arsebobisgan damoukideblad.  kerZod, 
xelovnuri warmonaqmni, romelic, rogorc wesi, iqmneboda 
individebis gaerTianebiT, warmoSobda axal, gaerTianebis 
wevrebis samarTalsubieqtobisgan damoukidebel  subieqts. 
samarTlis TvalSi es axali subieqti, ganagrZobda arsebobas, misi 
wevrebis srulad Secvlis SemTxvevaSic ki.75 zogadad, pirTa 
gaerTianebebi romis samarTlSi DE-FAQTO da struqturulad 
martivi warmonaqmnebi iyvnen.76 gaiusis instituciebi, romelic 
iyofa sam nawilad - piri, nivTebi da qmedeba, ar exeba xelovnur 

                                                           
70

 Nicholas, Separate Legal Personality: Legal Reality and Metaphor, Bond Law Review, Vol.5: Issue 2, 

Article 6, 1993, 220. 
71 Sead., profesor folfgan fridmanis mier Tavis naSromSi ,,samarTlis 
Teoria” dafiqsirebuli pozicia, romlis Tanaxmadac nebismieri samarTali 
arsebobs im Tavisuflebis uzrunvelsayofad, romelic Tandayolilia mxolod 
adamianisTvis. piris samarTlebrivi cneba SesabamisobaSi unda iyos am ideasTan. 
ix. Friedmann, Legal Theory, 1967, 556.  
72

 Budrick, The Priciples of Roman Law, and Their Relation to Modern Law, 2004, 276. 
73

 Morey, Outlines of Roman Law, Comprising its Historical Growth and  General Principles, 1914, 262. 
74 igulisxmeba Legal Capacity, romelic qarTuli samarTlis gagebiT unda 
miviCnioT uflebaunarianobisa da qmedunarianobis erTianobad; Wanturia, 
Sesavali samarTalSi, 2000, 130. 
75

 Morey, Outlines of Roman Law, Comprising its Historical Growth and  General Principles, 1914, 262. 
76

 Hillman, Limited Liability in Historical Perspective, Washington and `Lee Law Review, Volume 54, 

1997616. 



28 

 

warmonaqmns.77 Aaseve, digestebSi gaerTianebuli misi Sromebis 
arcerT nawilSi ar aris ganxiluli korporacia pirad.78 

romis samarTali aRiarebda ramdenime saxis gaerTianebas, 
rogorc samarTlis subieqts. kerZod: a) xazina (“fiscus”) - 
ganixileboda rogorc samarTlis subieqti, romelsac gaaCnda 
uflebebi da movaleobebi, im individebis uflebebisa da 
movaleobebisgan damoukideblad, romlebic axorcielebdnen mis 
uflebamovaleobebs. igi ganixileboda erT warmonaqmnad, 
miuxedavad imisa, rom misi struqtura aerTianebda calkeul 
danayofebs. Bb) saqvelmoqmedo miznis matarebeli kavSiri (pia 

causa), g) gardacvlili piris qoneba, memkvidreze gadasvlamde 
(haretidas jacens), warmoadgenda samarTlis damoukidebel subieqts. 
ufro konkretulad ki samarTalurTierToebis SenarCunebis 
mizniT, qoneba SeiZleba ganxiluliyo ,,kreditorad” an 
,,movaled”.79 

miuxedavad imisa, rom romis samarTalSi iuridiuli piris 
cneba ar iyo sistemurad damuSavebuli, persona ficta fenomenis 
yvelaze mniSvnelovani aspeqti, rogoricaa samarTalsubieqtoba, 
iyo aRiarebuli. aRniSnulis gamo, miiCneva, rom iuridiuli piris 
koncefcias  safuZveli swored romis samarTalma daudo. 
 
 
1.1.1 “Societas” samarTlebrivi buneba  
 

Societas – amxanagoba romis samarTalSi warmoadgenda 
xelSekrulebas, romlis ZaliTac monawileebi kisrulobdnen 
valdebulebas qonebis gaerTianebis gziT ewarmoebinaT saerTo 
saqme da mogeba, iseve rogorc zarali gaenawilebinaT 
erTamaneTSi.80  

Societas, ZiriTadi maxasiaTebelebia: 1. monawileTa (socius) 
mxridan garkveuli kontribuciis ganxorcieleba. Kkontribucis 
saxiT gamoiyeneboda qoneba, unarebi, samuSao, an maTi kombinacia. 2. 
yvela monawilis Tanxmoba. Tumca ar iyo gansazRvruli Tanxmobis 
forma. 3. kanonieri da ganxorcielebadi mizani.81  xelSekruleba 
iyo orxmrivad mavaldebulebeli, mxareebi SeboWilni iyvenen 
keTilsindisierebis  (bonae fidei) principiT. Tuki monawileTa wili 
mogebaSi da zaralSi ar iyo SeTanxmebuli, ivaraudeboda, rom 
TiToeuls gaaCnda Tanabari wili. TiToeul monawiles SeeZlo 
esargebla da ganexorcielebina qonebis administrireba, Tumca 
erToblivi saqmianobas warmarTavda xelmZRvaneli (socius), romelic 
SeiZleba arc yofiliyo xelSekrulebis monawile.

82
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  mocemuli samarTalurTierToba yovelTvis ar ayalibebda 
monawileTa saerTo sakuTrebas, Tumca saziaro sargeblobis 
ufleba yovelTvis axasiaTebda. Sesabamisad, Societas arsi 
mdgomareobda ara saerTo sakuTrebaSi, aramed qonebis erTobliv 
gamoyenebaSi.83  
 romis samarTali icnobda Societas  xelSekrulebis ramdenime 
saxes.84 yvelaze gavrcelebul xelSekrulebas warmoadgenda 
Societas alicuius negotiationis, romlis safuZvelzec xdeboda erToblivi 
da gansazRvruli komerciuli saqmianobis ganxorcieleba. 
arsebobda aseve xelSekruleba - Societas omnium bonorum quae ex 

quaestu veniunt, romelic warmoadgenda gaerTianebas yvela 
tranzaqciis miznebisaTvis.  Tuki saxeze iyo gaerTianeba, Tumca ar 
arsebobda mtkicebuleba Tu romeli saxis xelSekruleba 
arsebobda monawileTa Soris, ivaraudeboda rom saxeze iyo 
swored es forma.  mogeba, iseve rogorc zarali nawildeboda 
gaerTianebis monawileTa Soris. xelSekrulebis es saxe 
gamoiyeneboda erToblivi komerciuli saqmianobisaTvis.  
xelSekrulebis Semdegi saxe iyo Societas omnium bonorum, romlis 
mixedviTac, monawileTa mTeli qoneba erTiandeboda, ris 
safuZvelzec iqmneboda saerTo fondi.85 xelSekrulebis bolo 
saxe iyo Societas unius rei. aRniSnuli xelSekruleba ideboda erT 
konkretuli tranzaqciis ganxorcielbis mizniT, romelic 
SeiZleba arc yofiliyo komerciuli xasiaTis. aRsaniSnavia, rom 
urTierTobis es tipi saojaxo samarTlis nawili iyo da ar iyo 
dakavSirebuli savaWro urTierTobebTan.86  
 Societas ar iyo korporaciulad organizebuli warmonaqmni.  
rogorc xelSekruleba, igi warmoadgenda misi monawile mxareebis 
uflebebisa da movaleobebis samarTlebriv wyaros.87 am 
samarTalurTierTobis mimarT vrceldeboda saxelSekrulebo 
Tavisuflebis principi. Tumca saxelSekrulebo Tavisufleba mainc 
eqceoda gakrveul CarCoebSi. kerZod, akrZaluli iyo iseTi 
xelSekrulebis dadeba, romlis ZaliTac erTi partniori iRebda 
mogebas, xolo meore ki mxolod zarals.88 aRniSnulis garda, am 
tipis xelSekrulebas ar axasiaTebda ganusazRvreli vada. 
gaerTianeba arsebobda iqamde sanam misi monawileebi ar 
Sewyvetdnen xelSekrulebas.89 Sesabamisad, amxanagobidan 
gasvlisaTvis saWiro iyo xelSekrulebis Sewyveta. AerT-erTi 
monawilis gardacvaleba, warmoadgendda xelSekrulebis Sewyvetis 
safuZvels.90  
 amdenad, imis miuxedavad, rom Societas ar warmoadgenda 
organizebul warmonaqms da srulad ar axasiaTebda korporaciis 
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klasikuri niSnebi, is mainc  warmoadgenda pirTa da qonebis erTi 
miznis misaRwevad Camoyalibebul gaerTianebas. Sesabamisad, igi 
SesaZlebelia miCneul iqnes erToblivi komerciuli saqmianobis 
ganxorcielebis samarTlebriv meqanizmad.  
 

 

 

 
1.2 korporaciis gancalkevebuli samarTalsubieqtobis koncefciis 
ganviTareba evropasa da aSS-Si 
 

piri, rogorc samarTlis subieqti, warmoadgens uflebaTa da 
movaleobaTa matarebels.91 korporaciis gancakvebuli 
samarTalsubieqtoba, ZiriTadi wamaZRvaria im TeoriebisTvis, 
romlebic  adamianisgan gansxvavebuli ,,arsebis” gapirovnebis - 
personifikaciis SesaZleblobas uSveben. Tavis mxriv, 
damoukidebvl samarTalsubieqtobas, TiToeuli Teoriis 
farglebSi, gaCnia Tavisi logikuri wanamZRvari, romelic mas 
ganapirobebs. Aam gziT iqmneba logikuri jaWvi, romelsac, 
iuridiuli doqtrina, sabolod, Teorias uwodebs. korporaciis 
raobis Sesaxeb ganzogadebuli msjelobebidan gamoyofen ramdenime 
ZiriTad Teorias.92 

fiqciis Teoria efuZneba ideas, rom samarTlis ZaliT 
SesaZlebelia adamianisTvis Tandayolili uflebaunarianobis 
gadatana iseT warmonaqmnze, rogoricaa pirTa da qonebis 
gaerTianeba erT ,,arsebad”.93 Sesabamisad, es Teoria iuridiul 
pirs xelovnur, fiqciur warmonaqmnad ganixilavs. iuridiul 
literaturaSi am Teoriis fuZemdeblad fridrix karl fon savins 
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miiCneven.94 Tumca, idea, romlesac efuZneba fiqciis Teoria,Kjer 
kidev Sua saukuneebSi, kerZod me-13 saukuneSi gaCnda, rodesac 
romis papma inokente IV-m gaerTianebebi usulo ,,arsebebad” 
Seracxa.95   

inokente IV-is mier ganviTarebuli moZRvrebis fundamenturi 
midgoma mdgomareobda imaSi, rom gaerTianebis Sida Zalaufleba 
unda moqceuli gaerTianebis xelmZRvanelis xelSi, romelic 
moaxdenda uflebamosilebis delegirebas sxva wevrebze, romlebic 
Tavis mxriv, pasuxismgebelni iqneboden mis winaSe.96 aRsaniSnavia, 
rom inokente IV-is am moZRvrebis paralelurad, kanonikuri 
samarTalSi aseve ganviTarda gansxvavebuli poziciac, romelic 
ukavSirdeba kardinal hostientis (1271 w.) saxels. Mmisi swavlebis 
Tanaxmad, saxeze iyo ara delegireba aramed, erToblivi 
ganawileba. kerZod, gaerTianebis wevrebi da xelmZRvaneli 
inawilebdnen Zalauflebasa da pasuxismgeblobas.97 angloamerikul 
iuridiul literaturaSi, swored inokente OIV-is mier 
ganviTarebuli moZRvreba usulo arsebebis Sesaxeb miiCneva 
fiqciis Teoriis fundamentur elementad.98 

kontinenturi evropis samarTlis paralelurad, fiqciis 
Teorias anglo-amerikuli samarTlis qveynebic aviTarebdnen. 
inglisis sasamarTlos saxazino palatam 1612 wels ganixila The 

Case of Sutton’s Hospital (satonis hospitalis saqme), sadac mosamarTle 
edvard qouqma daadgina, rom korporacia aris uxilavi, ukvdavi 
da igi arsebobs mxolod samarTlis TvalSi.99 am mosazrebam 
iuridiul literaturaSic moikida fexi. 1793 wels inglisSi 
gamoica cnobili Sotlandieli iuristis stuard kidis traqtati 
korporaciaTa samarTlis Sesaxeb, sadac avtori aRniSnavda, rom 
korporacia, individebis gaerTianeba erT ,,sxeulSi”, aris 
specialur mmarTvelobas daqvemdebarebuli, xelovnur formaSi 
moqceuli ukvdavi warmonaqni, romelic samarTlis ZaliT 
aRWurvilia individis msgvasi uflebaunarianobiT, iseT 
sakiTxebSi rogoricaa sakuTreba, saxelSekrulebo 
valdebulebebi, sruli saproceso uflebaunarianoba, 
privilegiebi da imuniteti zogadad.100 aRsaniSnavia, rom kidi 
korporacias politikuri uflebebis matarebladac moiazrebda.101 

fiqciis Teoriazea damyarebuli inglisis lordTa palatis 
1987 wlis cnobili gadawyvetileba Saloman v. A Saloman &Co, romelic 
inglisSi gamWoli pasuxismgeblobis doqtrinis aTvlis wertilad 

                                                           
94 Wanturia, Sesavali samoqalaqo samarTlis zogad nawilSi, 2000, 210. 
95 Deway, The Historic Background of Corporate Personality, 35 Yale L.J 655, 1925-1926, 665; es idea 
atarebda kaTolikuri eklesiis politikas, romlis Tanaxmadac, eklesiuri 
kolegiebi ar agebdnen pasuxs deliqtisTvis, radganac maT ar hqondaT sxeuli 
da sakuTari neba. 
96

 Brundage, Medieval Canon Law, 2014, 201.  
97

 Brundage, Medieval Canon Law, 2014, 201. 
98

 Deway, The Historic Background of Corporate Personality, 35 Yale L.J 655, 1925-1926, 665; 
99

 The Case of Sutton’s Hospital, (1612) 77 Eng Rep 960; ix.Machen,Corporate Personality (II),  Harvard 

Law Review, Vol. 24, No. 5 (Mar., 1911), 348. 
100

 Kyd, Treatise on Law of Corporations, 1793, 12-19. 
101

 Kyd, Treatise on Law of Corporations, 1793, 18. 
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miiCneva.102  am saqmeSi, gadamwyvet garemoebad iqca faqti, rom 
korporacia dafuZnebuli iyo kanonmdeblobis (Company Act 1862)  

dacviT. Aswored am garemoebaze dayrdnobiT, lordma helsberim, 
daadgina, rom samarTlis TvalSi, korporacia Tavisi 
xelovnurobis miuxedavad, iqca wevrebisgan damoukidebel da 
gancalkevebul subieqtad. 

inglisis msgavsad, aSS-s sasamarTloebic eyrdnobodnen 
fiqciis Teorias, koncesiis TeoriasTan kombinaciaSi. mosamarTle 
qouqis zemoTaRniSnuli mixeduleba TiTqmis ori saukunis Semdeg 
safuZvlad daedo aSS-s uznaesi sasamarTlos erTerT 
umniSvnelovanes saqmes, romelic exeboda iuridiuli piris 
samarTlebrivi raobis gansazRvras. kerZod, 1819 wels aSS-is 
uzenaesma sasamarTlom ganixila Trustees of Dartmouth College v. 

Woodward-is saqme, sadac korporacia moxseniebulia xelovnur 
uxilav da xelSeuxebel warmonaqmnad, romelsac gaaCnia mxolod 
sadamfuZneblo aqtiT misTvis miniWebuli Tvisebebi.103 es pozicia 
emyareba koncesiis Teorias, romlis Tanaxmadac, samarTlis 
TvalSi, korporaciis personifikacia uflebamosili piris mier 
koncesiis (nebarTvis) gacemis safuZvelze xdeba.104 

koncesiis Teoriam aseve gadamwyveti gavlena iqonia aSS-is 
uzenaesi sasamarTlos 1880 wlis gadawyvetilebaze saqmeSi Graham 

v. Railroad.105 Ggadawyvetilebis Tanaxmad, korporacia 
gancalkevebuli warmonaqmnia. marTalia, igi imarTeba, 
direqtorebis mier, Tumca samarTlisTvis is iseTive 
damoukidebeli subietia, rogorc individi, mas iseve SeuZlia 
gaaCndes sakuTreba (Tuki es gaTvaliswinebulia misi wesdebiT), 
rogorc fizikur pirs. 

Tavis mxriv, koncesiis Teoria mWidrod aris dakavSirebuli 
specialuri uflebaunarianobis cnebasTan e.w. “ultra vires” 

doqtrinasTan,106 romlis Tanaxmadac korporacias ar SeeZlo iseT 
xelSekrulebis dadeba, romelic scildeboda koncesiiT 
gaTvaliswinebuli miznebis farglebs. Tumca mecxramete saukunis 
bolodan doqtrinam dakarga aqtualoba aSS-i, xolo meoce 
saukunis pirvel dekadaSi praqtikulad gauqmda, rasac safuZvlad 
daedo aSS-s uzenaesi sasamarTlos 1910 wlis gadawyvetilebebi.107 
                                                           
102

 Salomon v A Salomon & Co Ltd [1897] AC 22; Cheng, A Comparative Study of The English and The 

U.S. Corporate Veil Doctrine, Boston Collage International and Comparative Law Review, Vol.34, 2011, 

334. 
103 es mixeduleba ekuTvnis mosamarTle marSals, romelic araerTxel gamxdara 
citirebuli sxva gadawyvetilebebsa Tu iuridiul literaturaSi, ix. Jones, A 

Corporation  as a Distinc Entity, 2 Caunsellor 78, 1892-1983, 79; Bevans, Business Organizations and 
Corporate Law, 2007, 159;  maxarobliSvili, mewarme subieqtTa dogmatur-Teoriuli 
gamijvna kapitalur sazogadoebaTa sawyisebze, samarTlis Jurnali, #2, 2011, 88. 
104

 Bevans, Business Organizations and Corporate Law, 2007, 80. 
105

 Graham v. Railroad Company, 102 U.S. 148 (1880). 
106Ees doqtrina moqmedebda inglisSic ix. Wanturia, Sesavali samoqalaqo 
samarTlis zogad nawilSi, 2000, 228. 
107

 Southern Ry. v. Greene, 216 U.S. 400, 416-17 (1910); Ludwig v. Western Union Tel. Co., 216 U.S. 

146, 164 (1910); Western Union Tel. Co. v. Kansas, 216 U.S. 1, 18 (1910);Pullman Co. v. Kansas, 216 

U.S. 56 (1910); aseve ix. Hortwitz, Santa Clara Revisited: The Development of Corporate Theory, 88 

West Wirginia Law Reviw, 173; 
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1.2.1 pirTa gaerTianebebis samarTlebrivi mdgomareoba 
saqarTveloSi  
 

saqarTveloSi adreul Sua saukuneebSi ukve arsebobda 
wevrobaze dafuZnebuli sxvadasxva gaerTianebebi.108 ivane 
javaxiSvili aseT gaerTianebebs Soris moixseniebs rogorc 
vaWarTa da xelosanTa organizaciebs, aseve samonastro Zmobasac.109 
im garemoebis gaTvaliswinebiT, rom maT axasiaTebdaT 
korporaciebis iseTi klasikuri niSnebi, rogoricaa 
organizebuloba (gansakuTrebuli Sida wyobileba) gansazRvruli 
wesebis mixedviT saqmianoba, profesori ivane javaxiSivili, maT 
korporaciebad moixseniebs. misi mosazrebiT, istoriulad, 
korporaciebi, warmoadgendnen TviTmarTvel  organizaciebs, 
Sesabamisad, am organizaciebis maregulirebeli wesebis ZiriTad 
Taviseburebas warmoadgenda is garemoeba, rom igi wevrTa 
ganusazRvreli wris an saerTo miznebiT SekavaSirebuli 
yofacxovrebisa da moRvwaeobis mosawerigeblad iyo 
gankuTvnili.110  

Sua saukuneebis korporaciebs gaaCndaT organizebulobis 
garkveuli xarisxi, rac ZiriTadad ierarqiul daqvemdebarebaSi 
vlindeboda. kerZod, yovel korporacias, rogorc Zmobas, aseve 
vaWarTa/xelosanTa gaerTianebas, hyavda Tavisi Tavmjdomare.111 
Tavmjdomaris mTavari funqcia warmomadgenlobaSi vlindeba, 
radganac swored mas ekisreboda Tavisi TanamexelobeTa da 
xelobis interesis dacva xelisufalTa winaSe.112   

rac Seexeba samonastro Zmobas, ivane javaxiSvilis mixedviT, 
gaerTianebis am formas aseve axasiaTebda korporaciis niSnebi. 
kerZod,  krebulobiTi marTva-gamgeobis wesi da Tanamdebobis 
pirTa arCevis gziT daniSvna. aseve mniSvnelovania is garemoebac, 
rom samonastro cxovrebis ganviTarebis Sedegad, Zmobis qonebis 
mesakuTred iqca ,,krebuli yovelTa ZmaTai”. Sua saukuneebis 
sakorporacio samarTals aseve axasiaTebda erTianobis principic, 
kerZod, Zmoba mravalwevrobianobis miuxedavad aRiqmeboda erT 
sxeulad.113A 

ganxiluli niSnebis WrilSi, zemoT dasaxelebuli 
gaerianebebis, umetesad ki samonastro Zmobis maregulirebeli 
wesebi, garkveul msgavsebas avlens dasavleT evropaSi, 
kanonistebis mier me-11 saukunis meore naxevridan ganviTarebul 

                                                           
108 javaxiSvili, qarTuli samarTlis istoria II nawili, nakveTi II, 1929, 207. 
109 javaxiSvili, qarTuli samarTlis istoria II nawili, nakveTi II, 1929, 208. 
110 javaxiSvili, qarTuli samarTlis istoria II nawili, nakveTi II, 1929, 208. 
111 samonastro Zmobis Tavjdomares mamasaxlis an ,,winamZRuars” eZaxdnen, 
vaWarTa korporaciebis ufross ,,vaWarT-uxucess”, xolo xelosanTa amqris 
ufrosebs , rogorc ivane javaxiSvili aRniSnavs, ewodeboda ,,gaxot-uxucesi an 
xuroTa-uxucesi mermindeli sparsul-Turquli ,,ustabaSi”-s magier”. 
112 aRsaniSnavia, rom vefxistyaosanSi aRwerilia vaWarT uxecesebis mzadeba 
navrozobasTan dakavSirebul darbazobisTvis.  
113

 javaxiSvili, qarTuli samarTlis istoria II nawili, nakveTi II, 1929, 212. 
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moZRvrebasTan, romlis Tanaxmad, iuridiuli pirisaTvis 
damaxasiaTebeli unda yofiliyo Sida avtonomia da arCeuli 
organoebi, xolo gaerTianebis saxeliT miRebuli gadawyvetilebis 
kanonierebisaTvis savaldebuli iyo erTsulovneba.114  

aRsaniSnavia, rom ivane javaxiSvilis SefasebiT, 
zemoTganxiluli msgavseba ar unda yofiliyo SemTxveviTi. am 
msgavsebis mizezad igi asaxelebs ganviTarebis  saerTo safuZvels 
da wyaros. xolo aseT wyarod miiCnevs romis samarTals. 
Sesabamisad, qarTul sakorporacio samarTls, aseve dasavleT 
evropuli kanonikuri samarTls ganixilavs romis samarTlis 
memkvidreobad.115 
 
 
 
 
 
1.3 korporaciis saxelSekrulebo Teoria 

meoce saukunis 80-iani wlebidan iuridiul samecniero 
literaturaSi, neoklasikur ekonomikur midgomebze dayrdnobiT, 
ganviTarda korporaciis axali ekonomikuri Teoria, romelic 
korporacias ganxilavs rogorc “nexus of contacts”

116
 - ormxrivad 

mavaldebulebel SeTanxmebebis erTobliobad. es maxasiaTebeli 
gamoiyeneba imisTvis, rom xazi gaesvas SidasamarTlebrivi 
urTierToebebis saxelSekrulebo xasiaTs korporaciasa da mis 
menejerebs an dasaqmebules Soris, vidre Tavad korporaciis 
xelSekrulebad kvalifikacias.117 E am Teoriis mixedviT, 
korporaciis gapirovneba samarTlebrivi fiqciaa, romelic 
faqtobriv realobaSi ar arsebobs.118 Sesabamisad, am Teoriis 
mtkicebis sagani ar aris, is rom korporacia, rogorc 
damoukidebeli subieqti, ar arsebobs samarTlebriv realobaSi. 
Sesabamisad, samarTlebriv realobaSi  ar xdeba korporaciis 
damoukidebelisubieqtobis, rogorc ZiriTadi maxasiaTeblis 
eliminacia. am garemoebis gaTvaliswinebiT, Tanamedrove 
iuridiul literaturaSi gamoiTqva mosazreba, rom korporacia 
aris ara “nexus of contracts”, aramed “nexus for contracts”, im gagebiT, 
rom korporacia moqmedebs, rogorc subieqti im mraval 

                                                           
114

 javaxiSvili, qarTuli samarTlis istoria II nawili, nakveTi II, 1929, 213. 
115

 javaxiSvili, qarTuli samarTlis istoria II nawili, nakveTi II, 1929, 213. 
116

 “Nexus of contacts” koncefcia pirvelad gamoqveynda 1976 wels jensenisa da 
meqlingis naSromSi: The Theory of the Firm, Managerial Behavior, Agency Costs and Ownership 

Structure, Journal of Financial Economics, October, 1976, V. 3, No. 4, Tumca, am Teoriis 
safuZvlebi SeiZleba moiZebnos ronal qouzis 1937 wels gamoqveynebul 
naSromSi, ,,firmis buneba”. ix. Coase, “The Nature of the Firm”, 4 Economic 386, 1937.  
117

 Hayden, Bodie, The Uncorporation and the Unravieling of “Nexus of Contract” Theory, Michigan 

Law Review, Vol. 109,  2011, 1127. 
118

 Jensen, Meckling, The Theory of the Firm, Managerial Behavior, Agency Costs and Ownership 

Structure, Journal of Financial Economics, October, 1976, V. 3, No. 4, 310-311. 
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xelSekrulebebSi, romelic ideba korporaciasa da dasaqmebulebs 
an momxmareblebs Soris.119 

 
 

1.4 qonebis demarkacia 

qonebis demarkaciis koncefcia ukavSirdeba korporaciis 
samarTlebrivi gancalkevebulobis uzrunvelyofas. qonebis 
demarkaciis cnebis Tanaxmad, korporaciis qoneba gancalkevebuli 
unda iyos im qonebisgan, romelsac korporaciis partrniorebi 
SeiZleba flobnen erToblivad an calcalke.120 

Qqonebis gancalkevebiT iqmneba ori samarTlebrivi berketi: 
“entity shielding” (organizaciuli daculoba) da “owner shilding” 

(mesakuTris daculoba).121 
iuridiuli piris unari iyos mesakuTre, srulad vrceldeba  

korporaciaze. Sesabamisad, korporacias aqvs SesaZleblobas 
gamoiyenos an gaasxvisos qoneba da rac yvelaze mniSvnelovania, 
moTxovnaTa aRsrulebis procesSi xelmisawvdomi gaxados Tavisi 
qoneba kreditorebisTvis. sanacvlod, korporaciis qoneba 
xelmiuwvdomelia Tavad parniorebis piradi krediorebisTvis. 
gancalkebulebis am samarTlebriv Sedegs “entity shielding” –

organizaciuli daculoba ewodeba.122 kerZosamarTlebriv 
urTierToebebSi, igi warmoadgens partnioris qonebrivi 
inetersebis dacvisTvis gankuTvnil berkets. 

“Entity shielding” icavs korporaciis qonebas damfuZnebelTa 
kreditorebisagan, xolo SezRuduli pasuxismgebloba ki icavs 
damfuZneblebs am kompaniis kreditorTa moTxovnebisagan.123 erTad 
isini qmnian  `qonebis dayofis~ gansakuTrebul reJims, rodesac 
biznesis qonebiT xdeba biznesis  kreditorebis uzrunvelyofa, 
xolo biznesis mesakuTreTa piradi qoneba gankuTvnilia am 
mesakuTreTa piradi kreditorebisaTvis. am koncefciis mTavari 
argumenti isaa, rom qonebis demarkacia zrdis orive tipis qonebis 
gadaxdisunarianobas.124 

unda aRiniSnos, rom qonebis demarkaciis koncefcia, 
rogorc korporaciaTa maregulirebeli ZiriTadi principi, 
aRiarebulia saqarTvelos sakonstitucio sasamarTlos mier. 
kerZod, 1998 wlis gadawyvetilebSi, sakonstitucio sasamarTlom 
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 Armour, Hansman, Krakmaan, The Essencial Elements of A Corporate Law: What is Corporate Law, 

Discussion Paper No. 643, 7/2009, Harvard Law School, 6. 
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calsaxad daadgina, rom iuridiuli piris qonebaze sakuTrebis 
ufleba Tavad iuridiul pirs, rogorc samarTlis damoukidebel 
subieqts, ekuTvnis.125 Pes midgoma, aseve gvxvdeba qarTul 
iuridiul literaturaSi imaze miTiTebiT, rom partniori, Tavis 
mxriv, arc iuridiuli piris da arc misi qonebis mesakuTre ar 
aris.126 

konceptualur doneze, swored qonebis demarkaciis 
principis darRveva amarTlebs pasuxismgeblobis SezRudvis 
principis ukugdebis da gamWoli pasuxismgeblobis Sefardebis 
aucileblobas. rogorc aRiniSna, qonebis demarkaciis Sedegad 
iqmneba qonebis dayofis specialuri reJimi. aseT reJimSi, 
partnioris pasuxismgeblobis  SezRudva gamarTlebulia, 
radganac sakuTreba da masze kontroli gamijnulia. xolo, roca 
partniori iseTi xarisxiTa da intensivobiT arRvevs qonebrivi 
gancalkevebulobis moTxovnas, rom aseve irRveva qonebis dayofis 
is reJimic, romelSic daculi iqneboda kreditoris interesic, 
aRar arsebobs mocemuloba, romelic  gaamarTlebda partnioris 
organizaciul daculobas da Sesabamisad, partniorisTvis 
SezRuduli pasuxismgeblobis principidan gamomdinare 
privilegiis miniWebas. 
 

2. iuridiuli piris Tvisobrivi maxasiaTeblebi da maTi mimarTeba 
damoukidebel samarTalsubieqtobasTan 

iuridiul literaturaSi gamoyofen korporaciis klasikuri 
cnebis ramdenime niSans. esenia: damoukidebeli 
samarTalsubieqtoba, saproceso uflebaunarianoba, unari iyos 
mesakuTre, unari Tavad Seqmnas qcevis wesi, romelsac  
daemorCileba da arsebobis ganusazRvreli vada.127 ra Tqma unda 
korporacias gaaCnia yvela CamoTvlili niSani, Tumca isini ar 
warmoadgenen erTi donis kategoriebs.  korporaciasTan am 
niSnebis dakavSireba, logikuri bmis gaTvaliswinebiT, 
SesaZlebeli xdeba am cnebaTa TanmimdevrobaSi damoukidebeli 
subieqtis konceptis CarTviT. amdenad, korporaciis ZiriTadi 
niSania damoukidebeli samarTalsubieqtoba, romlidanac 
gamomdinareobs yvela danarCeni. sxva sityvebiT, niSnebi, romlebic 
miiCneva korporaciis maxasiaTeblad, gamomdinareobs ara 
korporaciis cnebidan, aramed damoukidebeli 
samarTalsubieqtobis cnebidan, radganac mxolod samarTlis 
subieqti SeiZleba iyos zemoT CamoTvlili unaris matarebeli. 
amdenad, aRniSnuli maxasiaTeblebi gamomdinareoben 
damoukidebeli samarTalsubieqtobis cnebidan, romlebic 
uzrunvelyofen damoukideblobis miRwevas faqtobriv realobaSi. 
damoukidebeli samarTalsubieqtoba ki, Tavis mxriv, gansazRvravs 
korporaciis cnebas. 

                                                           
125 saq. sakonstitucio sas. 1998 wlis 29 ianvris gadawyvetileba #2/36-7. 
126 zoiZe, sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, 
2007, 115. 
127

 Bevans, Business Organizations and Corporate Law, 2007, 159. 
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zogi mkvlevari, korporaciis atributad aseve ganixilavs 
pasuxismgeblobis SezRudvis princips.128 Tumca, es rekviziti ar 
warmoadgens arc zogadad iuridiuli piris da arc konkretulad 
korporaciis ganuyofel da miTumetes absolitur atributs. 
samarTlis TvalSi, damoukidebeli samarTalsubieqtoba SeiZleba 
arsebobdes SeuzRudavi pasuxismgeblobis pirobebSic, rasac 
adasturebs Semdegi argumentacia: pirveli, solidaruli 
pasuxismgeblobis sazogadoeba saqarTveloSi da SezRuduli 
pasuxismgeblobis amxanagoba inglisSi aris iuridiuli piri, 
damoukidebeli da gancalkevebuli129  Tumca, pirvels 
garesamarTlebrvi urTierTobebSi SeuzRudavi, xolo meores 
nawilobriv SezRuduli pasuxismgebloba axasiaTebs.130Mmeore, 
kanoni iTvaliswinebs pasuxismgeblobis SezRudvis ,,ukugdebis” 
SesaZleblobas iuridiuli piris likvidaciis gareSe. amis 
SesaZlebloba gaTvaliswinebulia, erTi mxriv, mewarmeTa Sesaxeb 
kanonis me-3 muxlis me-6 punqtiT, da, meore mxriv, sisxlis 
samarTlis kodeqsis 2051-e muxliT, romelic adgens 
xelmZRvanebelobiTi, warmomadgenilobiTi an sxva specialuri 
uflebamosilebis mqone piris sisxlissamarTlebriv 
pasuxismgeblobas, mis mier sazogadoebis qonebis kreditorebis 
sazianod gadamalvis SemTxvevaSi. aseTi qmedebisaTvis iuridiuli 
piris pasuxismgebloba, iZulebiTi likvidaciis saxiT,  ar aris 
dadgenili kanonmdeblobiT. Sesabamisad, SesaZlebelia 
korporaciuli safarvelis gaWolva da dacul pirTa 
pasuxismgeblobis miRweva, korporaciis samarTalsubieqtobis 
Sewyvetis gareSe. amdenad, SeiZleba iTqvas, rom kanonis TvalSi, 
SezRuduli pasuxismgebloba ar aris korporaciis cnebis 
ganuyofeli maxasiaTebeli. 
 

3. kerZosamarTlebrivi pasuxismgeblobis sistema 
 

sisxlis samarTlisgan gansxvavebiT, romelic danaSaulis 
kriminalizaciis gziT awesebs pasuxismgebelobas 
aramarTlozmieri qmedebisTvis, kerZo samarTali iTvaliswinebs 
pasuxismgeblobas imgvarad, rom ar axdens Tavad 
pasuxismgeblobis gamomwvevi qmedebis kriminalizacias. kerZo 
samarTali efuZneba princips, romlis Tanaxmadac horizontalur 

                                                           
128

 Armour, Hansman, Krakmaan, The Essencial Elements of A Corporate Law: What is Corporate Law, 

Discussion Paper No. 643, 7/2009, Harvard Law School, 9; aseve, maxarobliSvili,mewarme 
subieqtTa dogmatur-Teoriuli gamijvna kapitalur sazogadoebaTa sawyisebze, 
samarTlis Jurnali, #2, 2011, 115. 
129 Sead, qiria, sakorporacio samarTlis sistema saqarTveloSi, statiaTa 
krebulSi: sakorporacio samarTlis krebuli, red. Bburduli i., 2011, 22-24. 
Limited Liability Partnerships Act 2000. 
130 unda aRiniSnos, rom SesaZlebelia sps-s partniorebma gare urTierTobebSic 
SeizRudon pasuxismgebloba, samoqalaqo pasuxismgeblobis dazRvevis gziT. 
Tumca pasuxismgeblobis dazRvevac, korporaciuli pasuxismgeblobis 
SezRudvis msgavsad, ar aris absoluturi, igi SezRuduli sadazRveo 
samarTlis fundamenturi prinicpiT, romlis Tanaxmadac sadazRvevo 
SemTxvevaar anazRaurdeba, Tuki ganzraxi braliT moxda misi gamowveva.  
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urTierTobebSi myofi pirebi Tavad wyveten pasuxismgeblobis 
sakiTxs. MmagaliTisTvis gamodgeba pasuxismgebloba 
saxelSekrulebo valdebulebis darRvevisaTvis.Mmovalis mier 
valdebulebis darRveva ar iwvevs avtomatur pasuxismgeblobas im 
SemTxvevaSic Tu valdebulebis darRevisasTvis gaTvaliswinebuli 
iyo pirgasamtexlo, sanam kreditori ar moiTxovs zianis 
anazRaurebas an pirgasamtexlos gadaxdas, movalis qonebrivi 
pasuxismgebloba faqtobrivad ar dgeba. sxagvarad, movalis 
pasuxismgeblobas iwvevs kreditoris mier moTxovnis 
ganxorcieleba, Tumca kreditors gaaCnia moTxovnis ufleba da 
ara moTxovnis valdebuleba. 
 

 
3.1 kerZosamarTlebrivi pasuxismgeblobis sistemis principebi 

 
kerZosamarTlebrivi pasuxismgeblobis sistema efuZneba 

principebs, romlebic imdenad zogadia, rom saerToa metnaklebad 
yvela samarTlebrivi  ojaxisaTvis da amavroulad, isea 
Sezardoebuli Tavad pasuxismgeblobis sistemasTan, rom 
kerZosamarTlebrivi urTierTobis monawileebi xSirad 
gaucnobiereblad misdeven mas.131  

 

3.1.1 aRsrulebis miqceva mxolod qonebis mimarT 
 

pirisTvis kerZosamarTlebrivi pasuxismgeblobis dakisrebis 
Sesaxeb sasamarTlos gadawyvetilebis iZulebiT aRasasrulebad 
miqceva gulisxmos aRsrulebas movalis qonebidan, Tavad movale 
pasuxismgeblobaSi ar miecema. aRmasrulebeli moaxdens qonebis 
realizacias, Tumca Tavad movalis Tavisuflebas aravin Seexeba, 
im SemTxvevaSic ki, roca misi qoneba ar iqneba sakmarisi 
valdebulebis dasafarad.132 Ees wesi Tanabrad vrceldeba, 
rogorc fizikur, aseve iuridiul pirebzec. korporaciis 
damoukidebeli samarTalsubieqtobis koncefcia uzrunvelyofs am 
wesis gavrcelebas iuridiul pirebze. 
 

3.1.2 aRsrulebis miqceva mxolod movalis qonebis mimarT 
 

kreditori uflebamosilia aRsrulebas miaqcios mxolod 
gadawyvetilebaSi movaled miTiTebuli piris qoneba. istoriulad 
es principi iTvaliswinebda gamonakliss, romlis ZaliTac 
aRsrulebis mizniT realizacias eqvemdebareobda movalis 
meuRlis an ojaxis wevrebis qonebac.133 Tumca meoce saukunidan am 
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 Lopucki, The Death of Liability, 106 Yale L.J.1, 1996, 9. 
132

 Lopucki, The Death of Liability, 106 Yale Law Journal 1, 1996, 9. aRmasruleblisTvis 
winaaRmdegobis gaweva da sasamarTlos gadawyvetilebis aRsrulebisTvis 
xelisSeSla ar igulisxmeba, aseTi qmedeba, rogorc wesi kriminalizebulia, 
maT Soris saqarTveloSic, ix. saqarTvelos sisxlis samarTlis kodeqsi, 381-e 
muxli. 
133

 Lopucki, The Death of Liability, 106 Yale Law Journal 1, 1996, 10. 
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principis sasargeblod erTmniSvnelovani midgoma Camoyalibda, 
meuRleTa gancalkevebuli sakuTrebis saxiT. analogiuri wesi 
moqmedebs korporaciebis mimarTac.134 im fiqciis ZaliT, rom 
korporacoa damoukidebeli subieqtia,   partniori pasuxs ar 
agebs korporaciis valdebulebebis. Tuki movale partnioria, 
aRsrulebas SeiZleba mieqces misi wili, magram ara am wilis 
eqvivalenti qoneba, romelic korporaciis sakuTrebas 
warmoadgens. 
 

3.1.3 qonebis Tavisufali gankargva 
 

movale uflebamosilia gaasxvisos Tavisi qoneba  an 
gamoiyenos valdebulebis Sesasruleblad sasamarTlos mier 
gadawyvetilebis sabolood gamotanamde, garda im SemTxvevisa, 
roca es qoneba kanonmdeblobis Sesabamisad ar aris 
dayadaRebuli.135 
 

3.1.4 sagamonakliso qoneba 
 

TiTqmis yvela samarTlebrivi sistema iTvaliswinebs minimum 
erTi kategoriis qonebas mainc, romelic ar mieqceva 
aRsasruleblad. am princips safuZvlad udevs Sexeduleba, 
romlis Tanaxmadac, movalis piradi cxovrebis xarisxi ar unda 
gauresdes imgvarad, rom mis arsebobas Seeqmnas safrTxe.136 
qarTuli kanonmdeblobiT sagamonkliso qonebis dacvis uflebiT 
sargebloben mxolod fizikuri pirebi.137 
 
3.1.5 aRsruleba, mxolod gadawyvetilebis kanonier ZalaSi 
Sesvlis Semdeg 

 
kerZosamarTlebrivi pasuxismgeblobis sistemis 

umniSvnelovani principia, rom sanam  gadawyvetileba 
pasuxismgeblobis dakisrebis Sesaxeb ar Seva kanonier ZalaSi misi 
aRsruleba ar iwyeba kanoniT pirdapir gaTvaliswinebuli 
SemTxvevebis garda.138 

rogorc vxedavT damoukidiebeli samarTalsubieqtobis 
ZaliT, korporaciaze  vrceldeba arsebiTad igive  
kerZosamarTlebrivi pasuxismgeblobis principebi, rogorc 
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 Lopucki, The Death of Liability, 106 Yale Law Journal 1, 1996, 10. 
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 saqarTvelos samoqalaqo saproceso kodeqsi, 198-e muxlis me-2 nawili;  
136

 Lopucki, The Death of Liability, 106 Yale Law Journal 1, 1996, 12. 
137 saqarTvelos kanoni saaRsrulebo warmoebaTa Sesaxeb, 45-e muxli.  
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 Lopucki, The Death of Liability, 106 Yale L.J.1, 1996, 12. Tumca es wesi, zogadad 
iTvaliswinebs gamonakliss, romelic daiSveba iseT SemTxvevaSi, roca 
gasaCivreba ver gaauqmebs samarTlebriv faqts. mag., saqarTvelos samoqalaqo 
saproceso kodeqsis mixedviT, aqciaTa savaldebulo miyidvis Sesaxeb 
sasamarTlos gadawyvetilebis gasaCivreba ar SeaCerebs aqciaTa gadaformebis 
procedurebas. ix. saqarTvelos samoqalaqo saproceso kodeqsi, 30915-e muxlis 
me-4 nawili. 
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fizikuri pirze da umetes SemTxvevaSi, korporacia sargeblobs 
analogiuri privilegiebiT. 
 

 
 

3.2 pasuxismgeblobis SezRudvis principis adgili 
kerZosamarTlebrivi pasuxismgeblobis sistemaSi 

pasuxismgeblobis SezRudvis principi kerZosamarTlebrivi 
sistemis nawilia. Sesabamisad, igi aris ara konkretulad 
korporaciaTa maregulirebeli samarTlis monapovari, aramed 
mTlianad kerZo samarTlis sistemisTvisaa damaxasiaTebeli.  
pasuxismgeblobis SezRudvis principi gamoricxavs erTi subieqtis 
pasuxismgeblobas, adgens ra am subieqtis qmedebisaTvis sxva 
subieqtis pasuxismgeblobas. kerZo samarTalSi, am princips 
ramdenime  gamovlineba aqvs. pirveli, igi gamoricxavs erTi 
subieqtis pasuxismgeblobas da gansazRvravs valdebulebaze 
pasuxismgebel pirs, romelic marTalia uSualod ar aris 
qmedebis ganmaxorcielebeli, Tumca samarTlis ZaliT swored mas 
miewereba pasuxismgeblobis gamomwvevi qmedeba. Mkorporaciis 
pasuxismgeblobis dros swored es SemTxvevaa saxeze. 

meore, igi gamoricxavs erTi subieqtis pasuxismgeblobas da 
adgens meore subieqtis pasuxismgeblobas, imgvarad rom ar 
miawers mas qmedebas, Tumca samarTlis ZaliT meore subieqts 
Tvlis qmedebis ganmaxorcielebeli piris “meTvalyured”. 
pasuxismgeblobis SezRudvis es versia moqmedebs deliqtur 
samarTalSi, kerZod araswrulwlovanis an mxardaWeris mimRebi 
piris mier gamowveuli zianis anazRaurebis mimarT, da aseve 
gvxdeba marwmunebel-rwmunebuls Soris urTierTobaSi.139 Mmesame 
gamovlineba gvxdeba saxelSekrulebo urTierTobebSi, igi 
gamoricxavs erTi subieqtis pasuxismgeblobas da adgens meore 
subieqtis pasuxismgeblobas, am ors Soris arsebuli 
xelSekrulebis safuZvelze. Aamis magaliTia, dazRvevis 
xelSekruleba, roca sadazRveo premiis gadaxdis sanacvlod piri 
izRudavs pasuxismgeblobas mesame pirebis winaSe.  aRniSnulis 
garda, pasuxismgeblobis SezRudvis fenomenis gamovlineba aseve 
gvxdeba sanivTo samarTalSic. magaliTad, ipoTekiT datvirTuli 
nivTis realizaciis SemTxvvevaSi kreditoris moTxovna iTvleba 
dakmayofilebulad, miuxedavad, imisa faravs Tu ara amonagebi 
Tanxa moTxovnis moculobas. saqarTvelos samoqalaqo kodeqsis 
aRniSnuli danawesi warmoadgens movalis pasuxismgeblobis 
kanonismieri SezRudvis magaliTs, radganac, movalis mier qonebis 
masidan erTi (an ramdenime) konkretuli nivTis gamoyofiTa da 
uzrunvelyofiT  icavs qonebis darCenil nawils 
pasuxismgeblobis miqcevisgan. Uunda aRiniSnos, rom es wesi ar 
aris kumulaciuri xasiaTis. SesaZlebelia mxareebma  daTqvan, rom 
im SemTxvevaSi Tuki konkretuli nivTidan amonagebi Tanxa ar aris 
sakmarisi, aRsruleba mieqceva movalis sxva qonebazec. Es wesi 
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saWiroebs winaswar SeTanxmebas da xelSekrulebaSi asaxvas, 
winaaRmdeg SemTxvevaSi imoqmedebs kanonis danawesi, romlis 
Tanaxmadac movalis pasuxismgebloba kreditoris winaSe 
SezRudulia, mxolod ipoTekiT uzrunvelyofili konkretuli 
nivTiT. 

Tumca arcerTi es gamovlineba Tavisi arsiT ar aris 
ulimito. dazRvevis xelSekrulebidan gamomdinare privilegiT  
qmedebis ganmaxorcielebeli piri ver isargeblebs, Tuki man 
ganzraxi marTlawinaaRmdego qmedebiT gamoiwvia ziani.140 
deliqtur samarTalSi, marTalia arasrulwlovanis an 
mxardaWeris mimRebi piris pasuxismgebloba rCeba SezRuduli, 
magram, meTvalyureobaze valdebuli piris sanacvlo 
pasuxismgebloba ar dgeba, Tuki am ukanasknels ar SeeZlo 
Tavidan aecilebina ziani.141 analogiurad, sakorporacio 
samarTalSic, partniorTa pasuxismgeblobas ganapirobebs maTi 
qmedeba.  

amdenad, rom  SevajamoT, kerZo samarTali pasuxismgeblobis 
SezRudvidan gamomdinare privilegiiT sargeblobas ukavSirebs  
keTilsindisierebisa da saTanado gulisxmierebis standartebis 
dacvas.  am ideiT unda SeizRudos pasuxismgeblobis SezRudvis 
principi sakorporacio samarTalSic. 
 

3.2.1 pasuxismgeblobis SezRudvis principis ganviTareba da gavlena 
komerciul urTierTobebze 
 

pasuxismgeblobis SezRudvis principis istoriul Canasaxebi 
Zvel babilonsa da antikur roms ukavSirdeba. winamdebare TavSi 
pasuxismgeblobis SezRudvis istoriuli safuZvlebis ganxilva 
iwyeba romanuli samarTliT, Tumca unda aRiniSnos, rom 
pasuxismgeblobis SezRudvis ideis Canasaxi aseve Zvel 
babilonSic arsebobda.142 

istoriuli safuZvlebis ganxilva warmoaCens ramdenime 
mniSvnelovan kanonzomierebas. Ppirveli, pasuxismgeblobis 
SezRudvis meqanizmis gamoyeneba saWiro xdeba iseT pirobebSi, 
roca sakuTreba da am sakuTrebaze faqtobrivi kontroli 
sxvadasxva subieqtis Zalauflebis sferoSi eqceva.143 meore, 
samarTlebrivi sistema, rac gansakuTrebuli kargad romanuli 
samarTlis magaliTze Cans, midis im logikur ganviTarebamde, 
roca pasuxismgeblobis SezRudvis sapirwoned misgan gamomdinare 
privilegiaze limitis daweseba xdeba saWiro. 
 

                                                           
140 ssk, muxli 829-e. 
141 ssk, 995 muxli me-3 nawili.   
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 Lutz, Babylonian Partnership, 4 J. Econ. Hist. & Bus. 552, 1931, 563. 
143 es kanonzomiereba, Tavis mxriv, safuZvlad udevs gamWoli pasuxismgeblobis 
Tanamedrove koncefciis ZiriTad Tezas, romlis Tanaxmadac, Tuki mesakuTres 
kontroli sakuTrebis obieqtze imdenad maRalia, rom am kontrolSi ikargeba 
damoukidebeli samarTalsubieqtoba, SezRuduli pasuxismgeblobis principis 
gamoyeneba ar unda moxdes; ix. Cheng, Form and Substance of the Doctrine of Piercing the 

Corporate Veil, Missisipi Law Journal, Vol.82:2, 2010, 559. 
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3.2.1.1 pasuxismgeblobis SezRudvis koncefciis Canasaxi antikur 
romSi 
 

miuxedavad imisa, rom Zvel romSi arsebobda, rogorc  
pirTa gaerTianebis, aseve pasuxismgeblobis SezRudvis cnebebi, es 
ori idea erTamaneTTan arasdros iyo dakavSirebuli.144 rac 
Seexeba pasuxismgeblobis SezRudvis princips, romanuli 
samarTali aRiarebda deliqturi valdebulebebisTvis piris 
pasuxismgeblobis SezRudvas (noqsaluri pasuxismgebloba)145 da 
mogvianebiT, rogorc Semdgom vnaxavT, am SezRudvis limitirebis 
SesaZleblobasac. magaliTad, pater familias, ojaxis (rogorc 
ekonomikuri erTeulis) ufrosi pasuxismgebeli iyo im 
zianisaTvis, romelic dadga misi Svilebis an  monebis 
aramarlTzomieri (deliqturi) qmedebis Sedegad.146 SeiZleba 
iTqvas, rom funqciurad, es principi pasuxismgeblobis SezRudvis 
principis eqvivalenti iyo. rac Seexeba saxelSekrulebo 
valdebulebas, is personaluri xasiaTis iyo, rac gulisxmobda, 
rom mesame piri ver SeiboWeboda xelSekrulebiT, im SemTxvevaSic 
ki, Tuki akontrolebda xelSemkvrel mxares. Mes wesi, 
garkveulwilad xels uSlida savaWro urTierTobebis 
ganviTarebas, ris gamoc romanul samarTalSi ganxorcielda 
garkveuli cvlilebebi. erT-erTi iyo action institoria, romelmac 
dauSva marwmuneblis pasuxismgebloba rwmuneblis mier 
davalebebis ganxorcielebis Sedegad damdgari zianisTvis.147 

antikur romSi pasuxismgeblobis SezRudvis meqanizmebi 
TandaTan viTardeboda. yvelaze efeqtur formad iqca peculium-i 
romelic respublikis xanis Sua periodSi aqtiurad 
gamoiyeneboda. Peculium Seadgenda im qonebas, romelic mindobili 
hqonda ojaxis ufrosgan monas an Svils.148 Pater familias 
pasuxismgebloba Semoifargleboda mxolod peculium-is 
moculobiT, amavdroulad mas SeeZlo nebismier dros ukan 
gamoeTxova mindobili qoneba. Sesabamisad, nebismier romaels, 
romelsac hqonda survili investireba gaekeTebinda vaWrobaSi da 
ewarmoebina saqme monis an Svilis meSveobiT, SeeZlo SeezRuda 
sakuTari pasuxismgebloba peculium-is odenobis gansazRvriT. 

Peculium-i iqca pasuxismgeblobis SezRudvis efeqtur 
meqanizmad, ris gamoc gviani respublikis xanaSi, ganviTarda 
peculium-dan gamomdianare sarCelebis specialuri forma, actio de 

peculio et in rem verso, romelic gulisxmobda pater familias 
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pasuxismgeblobis gafarToebas, peculium–is farglebs miRma, 
gadawyvetilebis gamotanis momentisaTvis, im daTqmiT, rom ojaxis 
ufrosis mier mindobili qoneba gaizarda,  sadao tranzaciis 
Sedegad. es sarCeli gamoiyeneboda im SemTxvevaSi, roca monam 
mindobili qoneba sesxis uzrunvelsayofad gamoiyena da daubruna 
ojaxis ufross, ris gamoc valdebulebis Sesrulebis 
momentisaTvis “peculium”-i aRar iyo sakmarisi valdebulebis 
dasafarad.149 

rom SevajamoT, antikur romSi pasuxismgeblobis SezRudvis 
fenomeni arsebobda, Tumca ar ukavSirdeboda pirTa gaerTianebebs. 
“peculium”-i warmoadgenda investicias, qonebriv ,,Senatans’’ da 
amavdroulad gamoiyeneboda,  rogorc pasuxismgeblobis 
SezRudvis forma. Aam meqanizmis logikuri ganviTareba mivida im 
etapamde, rom saWiro gaxda zogadi wesidan gamonaklisis 
daweseba, rac garkveuli pirobis arsebobisas ojaxis ufrosis 
“peculium”-is odenobiT SeuzRudav pasuxismgeblobas gulisxmobda. 
amdenad, pasuxismgeblobis SezRudvis principi samarTlis 
sawyisebSive mivida im logikur ganviTarebamde, rom saWiro gaxda 
misi SezRudva. 
 

3.2.1.2 pasuxismgeblobis SezRudvis koncefcia bizantiur 
samarTalSi 

 
SezRuduli pasuxismgeblobis koncefciis istoriuli 

rakursiT ganxilvisaTvis aranakleb mniSvnelovania bizantiuri 
samarTlis ganxilva. am TvalsazrisiT umniSvnelovanes Zegls 
warmoadgens e.w. “Nomos Nautikos” (,,rodosis sazRvao kanoni”) - 
debulebebis krebuli, romelic sxva sakiTxebis garda, 
aregulirebda sazRvao vaWrobaSi CarTuli mxareebis uflebebsa 
da valdebulebebs.150 am aqtis Seqmnis zusti TariRi ucnobia, 
Tumca savaraudod Seiqmna Cv.w. 600-dan 800 wlamde SualedSi. 
daaxloebiT amave periodSi Seiqmna ekloga, romelic iyo 
iustinianes kodeqsis Tanamedrove praqtikasTan SesabamisobaSi 
moyvanis mcdeloba. rogorc sazRvao kanoni, ise ekloga saubrobs 
kreokoinonias (chreokoinonia) Sesaxeb, romelic literaturaSi 
aRwerilia, rogorc `sazRvao vaWrobaSi kapitalis dabandebis 
yvelaze gavrcelebuli saSualeba Sua saukuneebSi~.151kontraqtis 
es saxe sazRvao kanonSi aRwerilia Semdegnairad: `a” aZlevs 
oqros an vercxls amxanagobas garkveuli periodiT. amxanagoba 
dakavebulia sazRvao vaWrobiT. vadis amowurvisas b-m, romelmac 
miiRo oqro an vercxli, ar daubruna is a-s. am SemTxvevaSi a-m 
unda miiRos Tavisi, magram Tu kontraqtiT dadgenili vadis 
gasvlamde warmoiqmneba zarali sazRvao saSiSroebidan 
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gamomdinare, samarTliani iqneba Tu isini gainawileben zarals 
maTi wilebis Sesabamisad da imis Sesabamisad, Tu rogor 
gaiyofdnen mogebas~.152 sazRvao vaWrobaSi kreokoinonia iyo 
kapitalis mozidvis umniSvnelovanesi saSualeba, romelic 
sakmaod riskian saqmianobas warmoadgenda me-7 saukuneSi arabi da 
slavi mekobreebis Tavdasxmebis gamo.153 sesxis msgavsad is 
sTavazobda pasiur investors (a _ zemoxsenebul citirebaSi) 
pasuxismgeblobis SezRudvas ganxorcielebuli investiciis 
farglebSi. amasTan, sesxisagan gansxvavebiT, is uzrunvelyofda 
pasiuri investorisaTvis mniSvnelovan wils saqmianobis 
mogebaSi.154 
 

3.2.1.3 pasuxismgeblobis SezRudvis koncefcia islamur samarTalSi 
 

islamuri samarTlis yvelaze metad avtoritetuli wyaro _ 
winaswarmetyvel muhamedis RvTaebrivi gamocxadeba, romelic 
asaxulia yuranSi, adgens, rom `mogeba aris pasuxismgeblobis 
Tanmdevi~, rac gulisxmobs, rom mxolod im adamians aqvs mogebis 
moTxovnis ufleba, romelic Tavis Tavze aiRebs wagebis risks.155 
am debulebis gaTvaliswinebiT, rTulad warmosadgenia iseTi 
amxanagobebis Camoyalibeba, romlebSic mogeba ganawildeboda 
pasuxismgeblobisgan damoukideblad. Tumca amis ganxorcieleba 
moxda sxvadasxva meqanizmis gamoyenebiT.156 

pirveli aseTi meqanizmi iyo e.w. `licenzirebuli mona~, 
romelic romauli pekuliumis institutis analogi iyo. 
`licenzirebuli monis~ SemTxvevaSi komerciuli saqmianoba 
iwyeboda monaTmflobelis gancxadebiT, romelic 
uflebamosilebas aniWebda monas, daewyo komerciuli saqmianoba. 
vaWari/mona uflebamosili iyo, monawileoba mieRo vaWrobis 
sxvadasxva sferoebSi, maT Soris, SeeZina saqoneli da momsaxureba 
naRdi fuliT da kreditad, daeqiravebina muSebi, aeRo sesxi. aseTi 
saqmianobis Sedegad warmoSobil moTxovnebze pasuxismgebeli iyo 
mxolod mona. Tu mona ver SeZlebda sakuTari SemosavlebiT 
valdebulebebis gastumrebas, SesaZlebeli iyo misi gayidva 
samarTalwarmoebis Sedegad. rac yvelaze mniSvnelovania, 
monaTmflobeli ar iyo pasuxismgebeli valebze da mas SeeZlo 
gamoeTxova kidec biznes saqmianobaSi Cadebuli nebismieri 
identificirebadi qoneba. literaturaSi saubroben am islamuri 
institutis msgavsebaze SezRuduli pasuxismgeblobis Tanamedove 
meqanizmebTan. kerZod, `licenzirebuli monis~ SemTxvevaSi mona 
warmoadgens patronis qonebas, romelsac igi iyenebda biznesSi 
iseve, rogorc Tanamedrove SemTxvevaSi partniorebi maTi piradi 
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qonebis nawils abandeben kompaniaSi da am ukanasknels aniWeben 
biznesis keTebis uflebamosilebas. rogorc batoni ar aris 
pasuxismgebeli sakuTari monis valdebulebebze, iseve 
partniorebi ar arian pasuxismgebeli kompaniis valdebulebebze.157 

SezRuduli pasuxismgeblobis miRwevis meore da ufro 
mniSvnelovani meqanizmi iyo e.w. qiradi (qirād), romelic ar aris 
moxseniebuli yuranSi. am institutis Sesaxeb saubrobs maliqis 
muvaTa158. muvaTas ganmartebiT, qiradi aris mogebis ganawilebis 
Sesaxeb SeTanxmeba, romlis mixedviTac, `piri (vaWari) iRebs 
Tanxas kolegisagan (investorisagan), raTa imuSavos misi 
gamoyenebiT yovelgvari pasuxismgeblobis gareSe~.159 vaWars hqonda 
sruli Tavisufleba savaWro politikis arCevaSi, magram 
investors hqonda kontroli ufro mniSvnelovab sakiTxebze, 
rogoricaa vaWrobis sferosa da mogzaurobis teritoriis 
gansazRvra. mogeba Tanabrad iyofoda vaWarsa da investors 
Soris, Tumca mxareebs SeeZloT SeTaxnmebiT SeecvalaT wilebis 
odenoba. rogorc vxedavT, qiradi aris Tanamedrove SezRuduli 
pasuxismgeblobis amxanagobis saintereso nairsaxeoba, sadac 
pasuxismgeblobis SezRudviT sargeblobs pasiuri investori. 
 

3.2.1.4 pasuxismgeblobis SezRudvis koncefcia Suasaukuneebis 
italiaSi 

 

3.2.1.4.1 komenda  
 

komendas (Commenda) warmoSoba warmoadgens SezRuduli 
pasuxismgeblobis koncefciis istoriis dasabams. igi ganviTarda 
me-11 saukunis italiaSi. Tumca komendas safuZvlebi ufro adreul 
formebSi aqvs. gansakuTrebiT didia kavSiri komendasa da 
islamur qirads Soris.160 komenda aseve dakavSirebulia bizantiur 
kreokoinoniasTan.161 gamoiyeneboda ra ZiriTadad sazRvao 
vaWrobaSi, komendas gaaCnda bevri iseTi maxasiaTebeli, romelic 
tipiuria Tanamedrove SezRuduli pasuxismgeblobis 
gaerTianebisaTvis.162 komendaSi, erTi mxare (pasiuri an mZinare 
partniori) aZlevda kapitals meore mxares (mogzaur an mmarTvel 
partniors) sazRvao savaWro eqspediciis dasafinanseblad. 
mmarTveli partniori, romelic ar monawileobda kapitaliT da 
sakuTar Tavze iRebda mogzaurobis safrTxeebs, pasuxismgebeli 
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iyo eqspediciis marTvis yvela aspeqtze. mas Semdeg, rac 
dasruldeboda eqspedicia, komenda uqmdeboda da partniorebi 
inawilebdnen mogebas winaswar SeTanxmebuli formulis 
mixedviT.163 amgvari komendas ZiriTad upiratesobas warmoadgenda 
is faqti, rom pasiuri partniori sargeblobda SezRuduli 
pasuxismgeblobiT. am ukanasknelis arsebobis Sesaxeb arc ki 
icodnen mesame pirebma, romlebic awarmoebdnen urTierTobas 
mmarTvel partniorTan.164 

komendas warmoqmnam saSualeba misca investorebs, moexdinaT 
sakuTari riskebis diversifikacia da fuli daebandebinaT 
sxvadasxva komendebSi, rasac ekonomikuri gamarTleba hqonda.165 
unda aRiniSnos, rom riskebis diversifikaciaze, rogorc 
SezRuduli pasuxismgeblobis gamarTlebis argumentze 
Tanamedrove mecnierebic uTiTeben.166 
 

 

3.2.1.4.2 kompania  
 

saxmeleTo vaWrobaSi sazRvao vaWrobisagan gansxvavebiT, 
komendas nacvlad gamoiyeneboda kompania (Compagnia). komendasgan 
gansxvavebiT, kompania ar zRudavs pasiuri investoris 
pasuxismgeblobas.167 zusti mizezi, Tu ratom ar gamoiyeneboda 
SezRuduli pasuxismgebloba saxmeleTo vaWrobisas, ucnobia. 
Tumca SeiZleba vivaraudoT, rom es ganpirobebuli iyo 
pasuxismgeblobis dazRvevis institutis arsebobiT.sul mcire me-
14 saukunis Sua periodidan arsebobda premiaze dafuZnebuli 
sadazRvevo saqmianoba168 aseve arsebobs kompanias xelSekrulebis 
magaliTebi, romelic moicavs dazRvevis pirobebs.169 

unda miviCnioT, rom komendasTan dakavSirebuli SezRuduli 
pasuxismgebloba iyo ufro gamonaklisi, vidre _ wesi im 
periodisaTvis. 

pasuxismgeblobis SezRudvis principis ganviTarebis 
istoriaSi gansakuTrebuli adgili ukavia bonsinores kompaniis 
warumatebel mcdelobas, mieRwia pasuxismgeblobis 
SezRudvisaTvis. bonsinores amxanagoba iyo me-13 saukunis erT-
erTi umsxvilesi sabanko-savaWro koncerni sienaSi. 
Tavdapirvelad, igi operirebda rogorc saojaxo komerciuli 
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gaerTianeba, Tumca Semdeg mas Seemata ojaxis arawevri 18 
partniori. droTa ganmavlobaSi Sida azrTa sxvadasxvaobam 
daazarala gaerTianeba.170 kreditorebis miTxovnebisagan Tavis 
dacvis mizniT, amxanagobam scada Semdegi saxis daxmarebis miReba 
municipaluri xelisuflebisagan: maT moiTxoves sienis komunis 
ori elCis gagzavna romis papTan, raTa am ukanasknels 
gamoeyenebina Tavisi Zalaufleba da kreditorebs moTxovnebi 
partniorebis mimarT wamoeyenebinaT mxolod maTi wilis 
Sesabamisad amxanagobaSi.171 Tumca peticia uaryofil iqna da 
firma gakotrda. am SemTxvevis Semdeg sienaSi miiRes 
kanonmdebloba, romelSic ganmtkicda solidaruli 
(proporciuli) pasuxismgeblobis principi.172 

pasuxismgeblobis SezRudvis principis ganviTarebisTvis 
gardamtexi etapi iyo me-15 saukune. 1408 wels florenciaSi miiRes 
kanoni, romelic iZleoda komandituri sazogadoebis (società in 

accomandite) dafuZnebis SesaZleblobas, romlis ZiriTadi 
maxasiaTebeli iyo is, rom pasiuri partniorebi pasuxs agebdnen 
mxolod maTi investiciis farglebSi. Ees instituti gadatanili 
iqna safrangeTSi 1671 wels da Semdeg ganmtkicda savaWro 
kodeqsSi 1806 wels. is aseve iqca irlandiuri anonimuri 
amxanagobis aqtis da adreuli amerikuli SezRuduli 
pasuxismgeblobis amxanagobis aqtebis, modelad romelTagan 
pirveli SemoiRes niu-iorkSi 1822 wels.173 
 
 
3.2.1.5 pasuxismgeblobis SezRudvis koncefciis gavrceleba axal 
eraSi174 
 
 me-17 saukunemde amxanagoba warmoadgenda komerciuli 
saqmianobis ganxorcielebis erTaderT eqskluziur formas.175 
Sesabamisad, am periodamde pirTa gaerTianeba, rogorc savaWro 
urTierTobis specialuri subieqti ar sargeblobda 
pasuxismgeblobis SezRudvis principiT. Mmidgomebis Secvla 
daiwyo me-18 saukunidan. 

 
 

3.2.1.5.1  saerTo samarTlis sistema 
 

 damfuZnebelTa SeuzRudavi pasuxismgebloba zogad wess 
warmoadgenda. SezRuduli pasuxismgebloba ganixileboda 
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privilegiad, romelsac mTavroba aniWebda kompanias ekonomikuri 
aqtivobis zogierTi formis xelSewyobis mizniT.176 msgavsi 
midgomis safuZvlebi momdinareobs 1720 wlis Babble Act-sgan, 
romelmac akrZala saaqcio sazogadoebis arseboba damfuZnebuli 
samefo mandatis gareSe.177 miuxedavad imisa, rom 1720 wlis 
Semdgom dafuZnebuli saaqcio sazogadoebebis umravlesobas ar 
gaaCnda samefo mandati, isini mainc sargeblobdnen DE-FAQTO 
SezRuduli pasuxismgeblobiT trastisa da iseTi 
xelSekrulebebis meSveobiT, romlebic kreditorebs uzRudavda 
moTxovnis uflebas korporatiuli qonebiT.178 amasTan, aseTi 
kompaniebis wesdebebis mixedviT, akrZaluli iyo aqciebis 
nominalur Rirebulebaze metad Sefaseba.179 Sesabamisad, Tavad 
damfuZneblebi gansazRvravdnen SezRuduli pasuxismgeblobis 
Rirebulebas. 

inglisSi SezRuduli pasuxismgebloba me-19 saukunis meore 
naxevramde rCeboda mxolod mTavrobis mier miniWebul 
privilegiad da sakanonmdeblo doneze dominirebda SeuzRudavi 
pasuxismgebloba. SeuzRudav pasuxismgeblobaze kidev erTxel 
gaamaxvila yuradReba 1844 wels miRebulma kanonma zogadi 
inkorporaciis Sesaxeb, rodesac moiTxova registrirebuli 
kompaniebis mier damfuZneblebTa vinaobis gasajaroeba.180 Tumca 
1844 wlis kanonma ver SeZlo investorebis mozidva biznesSi 
(mdidar investorebs ar hqondaT SeuzRudavi pasuxismgeblobis 
kompaniebSi monawileobis miRebis survili, maSin rodesac 
araregistrirebul saaqcio sazogadoebebSi monawileobda 
aTasobiT investori), rac warmoadgenda SezRuduli 
pasuxismgeblobis sasargeblod erT-erT ZiriTad arguments.181 1844 
wlidan 1855 wlamde sawarmoo korporaciebis Seqmna daSvebuli 
iyo, Tumca isini ar sargeblobdnen pasuxismgeblobis SezRudvis 
privilegiiT.182 mxolod 1855 wels mianiWa inglisis parlamentma 
SezRuduli pasuxismgebloba registrirebul saaqcio 
sazogadoebebs da amvdroulad scada kreditorebis dacva 
minimaluri sawesdebo kapitaliT da aseve sityva Ltd-is miTiTebis 
savaldebuloobiT.183 miuxedavad imisa, rom inglisi aSS-ze 
gacilebiT ufro industriuli saxelmwifo iyo me-19 saukuneis 
pirvel naxevarSi, is mniSvnelovnad CamorCa aSS-s SezRuduli 
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pasuxismgeblobis koncefciis ganviTarebaSi. miuxedavad imisa, rom 
amerikulma koloniebma memkvidreobiT miiRes ,,babl aqti”, maTi 
sakanonmdeblo organoebi (inglisis parlamentTan SedarebiT) 
gacilebiT ufro didi enTuziazmiT iyenebdnen mandats.184 
Sesabamisad, aSS-Si biznesis organizebis dominirebul formad 
iqca korporacia.185 ukve me-19 saukuneSi Statebis umravlesobaSi 
sakorporacio kanonmdeblobis fundamenturi principi iyo 
SezRuduli pasuxismgebloba.186 saukuneze metia pasuxismgeblobis 
SezRudvis principi aSS-Si ganixileba ZiriTad wesad da 
warmoadgens sakorporacio samarTlis fundamentur wess Statebis 
yvela iurisdiqciaSi.187 aSS-s uzenaesma sasamarTlom me-20 saukunis 
pirvel naxevarSi daadgina, rom pasuxismgeblobis SezRudva aris 
wesi da ara gamonaklisi. swored aRniSnuli wesi ganapirobebs 
investorTa dainteresebas da didi sawarmoebis arsebobas.188 Tumca 
am poziciis mimarT ar aris erTgvarovani damokidebuleba 
mkvlevarebs Soris. magaliTad, cnobili mkvlevarebis 
isTerbrukisa da fitCelis Tanaxmad, pasuxismgeblobis SezRudvis 
principi ekonomikurad efeqturia.189  meores mxriv, henri hansmanisa 
da reiner krakmanis mixedviT, pasuxismgeblobis SezRudvis 
principi deliqtismieri kreditors tovebs kompensaciis gareSe, im 
pirobebSi, roca partniorebi samewarmeo saqmianobasTan 
dakavSirebul danaxrajebs ibrunebs da iRebs mogebas 
sazogadoebis xarjze.190 Aam argumentaciaze dayrdnobiT isini 
emxrobian pasuxismgebelobis SezRudvis Secvlas partniorTa 
proporciul pasuxismgeblobiT deliqtismieri kreditorebis 
sasargeblod. 

inglisSi gaerTianebebi funqcionirebdnen oficialuri 
dafuZnebis gareSe, ris gamoc isini sargeblobdnen mxolod 
amxanagobis statusiT.191 me-16 saukuneSi kontinentur evropaSi 
gavrcelebulma gildiebma gavlena iqonies ingliszec, saaqcio 
sazogadoebebis saxiT, romlebic iqmneboda samefo taxtis an 
parlamentis mier an saerTo samarTlis  safuZvelze gacemuli 
wesdebis safuZvelze.192 am periodSi warmoiSva iseTi cnobili 
korporaciebi, rogoricaa British East India Company (1600 ),  River Company 

(1619), Hudson's Bay Company (1670).
193
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sakorporacio samarTlis liberalizacia inglisSi me-18 
saukunidan daiwyo. liberalizaciis Sedegad korporaciis 
dasafuZneblad aucilebeli aRar iyo saxelmwifo aqti. amasTan, 
aqciebi gaxda Tavisuflad mimoqcevadi.194 Tumca monopolisturi 
gaerTienebebis momxreTa lobirebiT, maleve iqna miRebuli e.w. 
Bubble Act (1720), romelmac kvlav akrZala korporaciaTa dafuZneba 
parlamentis an samefo taxtis aqtis gareSe.  “Bubble Act” 

retroaqtiulad vceldeboda 1718 wlis 24 ivnisidan dafuZnebul 
yvela korporaciaze.195 

pasuxismgeblobis SezRudvis principis roli  mniSvnelovnad 
gaizarda me-18 saukuneSi, Tumca aRniSnulis miuxedavad, am 
periodis arcerTi mkvlevari ar ganixilavs SezRudul 
pasuxismgeblobas korporaciis ZiriTad maxasiaTeblad. 
pasuxismgeblobis SezRudvis erT-erTi pirveli precedenti 
ukavSirdeba aRmosavleT indoeTis kompaniasa da afrikis samefo 
kompanias. swored maT mianiWa 1662 wels inglisis parlamentma 
SezRuduli pasuxismgebloba.196 aRniSnulma faqtma ganapiroba 
preferenciuli midgomis Camoyalibeba, romlis Tanaxmadac, 
korporaciebis pasuxismgebloba iyo SeuzRudavi, garda im 
SemTxvevisa Tu Tavad wesdebiT ar moxdeboda SezRudva.197 

inglisis sakorporacio samarTlis ganviTarebaSi Semdegi 
etapi iyo 1844 wlis saaqcio sazogadoebis Sesaxeb aqti, romlis 
mixedviTac korporaciad registracia savaldebulo gaxda yvela 
im gaerTianebisaTvis, romelsac gaaCnda aqciebi an/da hyavda 
minimum 25 wevri. AdamatebiT, aqtma gamoricxa pasuxismgeblobis 
SezRudvis SesaZlebloba wesdebiT, Tumca ar gaiTvaliswina mesame 
pirebTan dadebuli xelSekrulebis gziT pasuxismgeblobis 
SezRudvis SesaZlebloba. aRniSnulis gamo, 1855 wels miRebul 
iqna pasuxismgeblobis Sesaxeb aqti, romliTac ganimarta da 
Camoyalibda unificirebuli procedura SezRuduli 
pasuxismgeblobis korporaciis  dafuZnebisaTvis.198 1856 wels ki 

miRebul iqna ganaxlebuli saaqcio sazogadoebis Sesaxeb aქti.199 
amdenad, inglisSi mxolod me-19 saukunis meore naxevridan 

daiwyo SezRuduli pasuxismgeblobis principis damkvidreba.200 
sabolood ki, evropis masStabiT, pasuxismgeblobis SezRudvis 
principis sayovelTao xasiaTis aRiareba moxda 1989 wlis me-12 
sakorporacio direqtiviT, romelmac daavaldebuleba wevri 
saxelmwifoebi nacionaluri kanonmdeblobiT uzrunvelyoT 
pasuxismgeblobis SezRudvis SemoReba iseTi erTi piris mier 
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dafuZnebuli organizaciuli formisTvis, romlis meSveobiTac igi 
SeZlebda Tavad ewarmoebina biznesi.201 Ddireqtivis miRebamde, 
SeiZleba iTqvas, rom pasuxismgeblobis SezRudvis principi 
gamoiyenoda mxolod im organizaciuli formisTvis, romlis 
farglebSic, investori-partniori asrulebda pasiur rols, da ar 
ereoda korporaciis menejmentSi.202 

amerikuli sakorporacio samarTali efuZneba britanul 
sakoporacio samarTals, romelic,YTavis mxriv, safuZvels iRebs 
romanuli da kanonikuri samarTlidan. zemoT ganxilulma 1720 
wlis Bubble Act-i farTod gavrcelda amerikis koloniebSi 1741 
wlidan.203 Tumca wesdebiT privilegirebuli da 
araprivilegirebuli korporaciebi erTdroulad 
Tanaarsebobdnen.204 StatebSi damkvidrda korporaciebis 
tradiciuli koncefcia, romlis Tanaxmadac korporacia 
warmoadgens gancalkevebul subieqts.205 me-19 saukunis dasawyisSi 
ori fundamenturi principi idga korporaciis koncefciis 
saTaveSi, pirvelis Tanaxmad, korporacia iyo gancalkevebuli, 
damoukidebeli subieqti. xolo meores Tanaxamad ki, korporaciis 
dafuZneba SesaZlebeli iyo mxolod saxelmwifo aqtis 
safuZvelze. pirveli Stati, romelmac dauSva korporaciebis 
SezRuduli pasuxismgebloba iyo masaCuseTsis Stati.206 
 

3.2.1.5.2 kontinenturi evropis samarTali 
 

istorikosebs Soris ar arsebobs konsesusi dasavleT 
evropaSi pasuxismgeblobis SezRudvis principis damkvidrebis 
zusti TariRis Sesaxeb. literaturaSi ganxilulia faqti, rom 
1664 wels dafuZnebul French East India Company–is frang 
direqtorebi sargeblobdnen SezRuduli pasuxismgeblobiT.207 
Tumca, es SemTxveva warmoadgenda ufro gamonakliss, vidre zogad 
wess. safrangeTis revoluciamde ZiriTadi wesi iyo partniorebis 
SeuzRudavi pasuxixmgebloba. safrangeTSi 1780-iani wlidan iwyeba 
wesdebebSi pasuxismgeblobis SezRudvis principis 
gaTvaliswinebis tendencia.208 1807 wlis safrangeTis savaWro 
kodeqsma moaxdina societes anonymes modifikacia, ris Sedegadac 
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saaqcio sazogadoebis mimarT SesaZlebeli gaxda pasuxismgeblobis 
SezRudvis principis gavrceleba.209 safrangeTis midgomam Tavis 
mxriv, gavlena iqonia sxva qveynebzec. gamoTqmulia azri,  rom 
swored safrangeTidan gavrcelda pasuxismgeblobis SezRudvis 
principi espaneTSi (kerZod ki espaneTis 1829 wlis savaWro 
kodeqsSi), xolo espaneTidan ki laTinur amerikaSi.210 
P prusiaSi me-18 saukunis dasasruls da me-19 saukunis 
dasawyisSi, korporaciebi ar iyo farTod gavrcelebuli 
organizaciuli forma.211 1682 wels dafuZnebuli brandenburg-
afrikuli kompania - “Brandenburgische-Afrikanische Kompagnie” iTvleba 
erT-erT yvelaze Zvel korporaciad.212 amasTan am periodSi ar iyo 
Camoyalibebuli pasuxismgeblobis SezRudvis principi.213 
safrangeTisgan gasxvavebiT, sadac savaWro kodeqsSi gaerTianda 
korporaciebis maregulirebeli normebi, prusiaSi Tavdapirvelad 
miRebul iqna korporaciebis maregurebeli specialuri 
kanonmdebloba - 1843 wlis saaqcio sazogadoebis Sesaxeb kanonis 
saxiT da ukve Semdgom, kodificirebuli aqti 1861 wlis, savaWro 
kodeqsis saxiT.214 1843 wlis kanonma SemoiRo pasuxismgeblobis 
SezRudvis principi, Tumca igi aregulirebda mxolod saaqcio 
sazogadoebebs.215 SezRuduli pasuxismgeblobis sazogadoebis  
Sesaxeb kanoni ki miRebul iqna 1892 wels. 

am periodSi  gavrcelebuli iyo korporaciaTa 
maregulirebeli ori sistema. pirveli, oqtrois sistema, 
romliTac saxelmwifo individualur privilegiebs uwesebda 
konkretul subieqtebs, da mxolod saxelmwifos mier miniWebuli 
wesdebis safuZvelze iyo SesaZlebeli dafuZneba.Mmeore, koncesiis 
sistema, romlis mixedviTac saaqcio sazogadoeba SeiZleba 
Camoyalibebuliyo kerZo iniciativis safuZvelze.216 

korporaciisa da pasuxismgeblobis SezRudvis koncefciis 
kvelvis Sedegad unda iTqvas, rom kontineturi evropis samarTlis 
sistemaSi, korporaciis koncefciis ganviTarebis adreul stadiaze 
korporaciis cnebis fundamenturi elementi iyo 
gancalkevebulobis principi. Sesabamisad, pasuxismgeblobis 
SezRudvis principi da misgan gamomdinare, korporaciuli 
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safarveli” warmoadgens sakorporacio samarTlis SedarebiT 
Tanamedrove tendencias. 

 

3.2.1.5.2.1 pasuxismgeblobis SezRudvis principi saqarTveloSi 
 

miuxedavad imisa, rom saqarTveloSi savaWro urTierTobebi 
Sua saukuneebidan viTardeba da amave periodidan SeimCneva vaWarTa 
da xelosanTa gaerTianebebic,217 Sesabamisi istoriuli Zeglebis 
ararsebobis gamo, SeuZlebelia imis mtkiceba, rom msgavsi 
gaerTianebebi sargeblobnen SezRuduli pasuxismgeblobiT.  

msoflio industriuli revoluciis periodi saqarTvelos 
ruseTis imperiis daqvemdebarebaSi yofnis periods emTxveva. am 
periodSi, ruseTis imperiis sakanonmdeblo regulireba SeiZleba 
ganvixiloT qarTuli kapitaluri sazogadoebebis regulirebis 
samarTlebriv safuZvelad. imperiis masStabiT pasuxismgeblobis 
SezRudvis principis gamoyenebis pirveli precedenti iyo 
imperator aleqsandre I-is 1805 wlis brZaneba.218 aRniSnulma aqtma 
peterburgis gemSenebel kompanias mianiWa SezRuduli 
pasuxismgebloba, uTiTebda ra, rom gakotrebuli kompaniis 
valdebulebebis dakmayofileba aqcionrebis xarjze 
ewinaaRmdgeboda kompaniis arss, radganac aqcionrebis 
pasuxismgebloba Semoifargleboda mxolod maT mier gaRebuli 
TanxebiT.219 1807 wlis 1 ianvars miRebul iqna manifesti, romliTac 
dawesda gaerTianebis sami forma. maT Soris iyo sruli 
amxanagoba, ndobaze dafuZnebuli amxanagoba da wilebze 
dafuZnebuli amxanagoba, “товарищества по участкам”, romlisTvisac 
savaldebulo iyo winare kapitali “складочный капитал”. swored es 
ukanaskneli miiCneva Tanamedrove gagebiT korporaciis Canasaxad.220 
manifesti warmoadgenda zogadi xasiaTis aqts, romelic realurad 
ar axdenda korporaciebTan dakavSirebuli sakiTxebis srulad 
regulirebas. imis gaTvaliswinebiT, rom me-19 saukunidan ruseTis 
imperiis farglebSic daiwyo saaqcio sazogadoebebis farTo 
gavrceleba.221 1836 wlis 6 dekembers miRebul iqna axali 
dadgenileba saaqcio kompaniebis Sesaxeb - “О товариществах по 

участкам или компаниях на акциях”. aRniSnuli aqtis Tanaxmad, aqciebze 
dafuZnebuli kompania iqmneboda erTaniri da saerTo raodenobis 
kerZo Senatanebis saerTo kapitalSi gaerTianebiT, romliTac 
Semoifargleboda rogorc kompaniis saqmianobis sfero, aseve 
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aqcionerebis pasuxismgeblobac. SenarCunebul iqna koncesiis 
sistema.222 
N saqarTveloSi normatiul doneze organizaciul 

samarTlebrivi formebisTvis pasuxismgeblobis SezRudvis 
dawesebis pirveli precedenti saqarTvelos pirveli samoqalaqo 
kodeqsis Seqmnas ukavSirdeba. 1923 wlis samoqalaqo kodeqsi 
iTvaliswinebda SezRuduli pasuxismgeblobis samarTlebriv 
formebs maT Soris, amxanagobas SezRuduli pasuxismgeblobiTa da 
sapaio amxanagobas (saaqcio sazogadoeba).223 

pasuxismgeblobis SezRudvis principis damkvidrebis 
saboloo etaps saqarTveloSi warmoadgens 1991 weli, rodesac 
damoukideblobis mopovebidan mcire periodSi SemuSavebul iqna 
sakorporacio samarTlis normatiuli baza.224 

 

4. sajaro wesrigi pasuxismgeblobis SezRudvis principis 
sasargeblod da winaaRmdeg 
  

saqarTvelos sasamarTlo praqtikaSi damkvidrebulia 
mosazreba, rom sajaro wesrigi gulisxmobs samoqalaqo brunvis 
fundamentur principebs, xolo sajaro wesrigis darRveviT 
ilaxeba rogorc urTierTobis konkretuli monawilis uflebebi, 
aseve moqmedebs ufro farTo masStabiTac, ayenebs ra zians 
saxelmwifosa da sazogadoebis intersebs.225 amdenad, sajaro 
wesrigi moicavs aramxolod kanonmdeblobiT gaweril 
fundamentur samarTlebriv principebs, aramed ufro farTo 
gagebiT, sazogadoebaSi damkvidrebul Rirebulebasac, romlebsac 
SeiZleba arc hqondes pirdapiri normatiuli gamovlineba.   

rogorc aRiniSna, mecxramete saukunis pirvel naxevarSi 
amerikasa da inglisSi sawarmoo korporaciebis mimarT 
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wlis 25 ivlisis kanoni.  
225 sus, 2015 wlis 28 oqtombris ganCineba №ას-813-764-2015; aseve quTaisis 

saapelacio sasamarTlos 2013 wlis 18 aprilis  ganCineba №2/ბ-257-2013, 
romliTac saarbitraJo samarTlis konteqstSi sasamarTlom ganmarta, rom 
sajaro wesrigi aris sazogadoebaSi damkvidrebuli samarTlebriv, socialur, 
politikur Tu ekonomikur urTierTobaTa wesi, romelic aucilebelia am 
sazogadoebis arsebobisaTvis. Sesabamisad, yovelgvari marTlsawinaaRmdego 
qmedeba arRvevs sajaro wesrigs, Tumca, sajaro wesrigis aqrRvevsaseve iseTi 
qmedebac, romelic SeiZleba ar iyos kanonsawinaaRmego, Tumca 
ewinaaRmdegebodes urTierTobaTa damkvidrebul wess.  
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SeuzRudavi pasuxismgeblobis principi moqmedebda. Tumca 
ramdenime aTeulweliwadSi kanonmdebelma gaacnobiereba, rom 
dovlaTis warmoeba ufro efeqturi iqneboda, Tuki waaxalisebdnen 
investirebas pasuxismgeblobis SezRudvis meSveobiT.226M 
mecxramete saukunis pirvel naxevarSi industriuli warmoebis 
wamyvani centri aSS-Si iyo niu-iurkis Stati.227 1822 wels niu-
iorkis umaRlesma sasamarTlom sawarmoo korporaciis 
inkoporaciis Sesaxeb 1811 wlis statutis interpretacia imgvarad 
moaxdina, rom naTeli gaxda – pasuxismgeblobis SezRudvis 
principis gavrcelebas korporaciebze Statis politika 
gansazRvravda da ganpirobebuli iyo ekonomikuri zrdis 
xelSewyobisa da korporaciebis Seqmnis waxalisebis miznebiT.228 
am periodidan, SeiZleba iTqvas, rom korporaciebis konteqstSi 
pasuxismgeblobis SezRudvis principi ukve sajaro wesrigis 
nawili iyo. 

pasuxismgeblobis SezRudvis principis Sesaxeb istoriul 
kvlevebSi gaJRerebulia pozicia, romelic amarTlebs SezRuduli 
pasuxismgeblobis princips  demokratiis safuZvliT. Aam poziciis 
Tanaxmad, im SemTxvevaSi Tu mcire kapitalists ar miecema 
SesaZlebloba moaxdinos investireba da amavroulad daicvas Tavi 
pasuxismgeblobis SezRudvis imunitetiT, is arasdros moaxdens 
investirebas da Sesabamisad, mxolod industriuli gigantebi 
SeZleben gamoiyenon sargebeli, rac korporaciebSi investirebas 
mohyveba.229 Uunda aRiniSnos, rom Tanamedrove mkvlevarebi 
iSviaTad uTiTeTeben am argumentze.230 

Tanamedrove iuridiul literaturaSi arsebobs mosazreba, 
rom swored sajaro werigi unda gansazRvravdes 
pasuxismgeblobis SezRudvis principis moqmedebis farglebs.231 
sajaro wesrigis sapasuxo reaqcia pasuxismgeblobis SezRudvis 
principis gamoyenebaze, rac gamoixateba partniorisTvis 
imunitetis miniWebiT an piriqiT imunititis ukugdebiT, rogorc 
qvemoT vnaxavT, unda moxdes sakmarisi gonierebis gamoCeniT. 
aRniSnuli poziacia efuZneba sam magaliTs, romelic naTlad 
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warmoaCens sajaro wesrigis rols pasuxismgeblobis SezRudvis 
principis gamoyenebis procesSi:232 
 
pirveli magaliTi  
 

ramdenime pirma erToblivi samewarmeo saqmianobis 
warmoebis mizniT, moaxdines mniSvnelovani saxrebis 
investireba. maT surdaT warmatebis miRweva, Tumca  ar 
surdaT gaeriskaT mTeli piradi qonebiT, amitom airCies 
pasuxismgeblobis SezRudvis organizaciul samarTlebrivi 
forma. isini saqmeebs uZRvebodnen saTanado gulisxmierebiT, 
Tumca maTi biznesi ver aewyo.  am SemTxvevaSi, sajaro 
wesrigma unda dauSvas pasuxismgeblobis SezRudvidan 
gamomdinare privilegiiT sargebloba. 

 

meore magaliTi  
 

ramdenime pirma gamoiyena pasuxismgeblobis SezRudvis 
samarTlebrivi forma ara samewarmeo saqmianobaSi 
warmatebis misaRwevad, aramed kreditorebis xarjze piradi 
mogebis misaRebad. am SemTxvevaSi pasuxismgeblobis 
SezRudvis forma gamoyenebulia rogorc meqanizmi 
TaRliTuri gziT mogebis misaRebad. aseT dros sajaro 
politikam ar unda mianiWos imuniteti parniorebs. U 
 
unda aRiniSnos, rom Emeore magaliTSi aRwerili qmedeba, 

Tavisi SemadgenlobiT, sisxlissamarTlebriv  danaSaulTan ufro 
axlosaa, vidre kerZosamarTlebriv qmedebasTan.233Aamitom, 
logikuria, rom sajaro wesrigi  axdens aseTi qmedebis 
kriminalizacias, rac Tavis mxriv, xazs usmavs im garemoebas, rom 
pasuxismgeblobis SezRudvis principi ar aris ulimito da misi 
moqmedeba SezRudulia, rogorc minimum sisxlissamarTlis 
kanonmdeblobiT. Tumca sajaro wesrigma, aseve unda uzrunvelyos 
kreditorTa interesebis efeqturi da qmediTi dacva.  partnioris 
SeuzRudavi pasuxismgeblobis amoqmedeba masze 
sisxlissamarTlebrivi pasuxismgeblobis dakisrebiT ar aris 
efeqturi meqanizmi, radganac am SemTxvevaSi, kerditorTa 
interesebis dakmayofileba moxdeba mxolod kreditoris 
samoqalaqo sarCelis dakmayofilebis Semdeg. amasTan 
niSandoblivia, rom saqarTvelos kanonmdeblobiT erTgvarovani 
sisxlissamarTlis saqmeze sasamarTlos gadawyvetilebas 
preiduciuli Zala samoqalaqo sasamarTlos saqmeze, mxolod 
danaSaulis Cadenis faqtis da ara zianis odenobis an sxva 
faqtobrivi garemoebis nawilSi aqvs.234 amdenad, sisxlissamarTlis 
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saqmeze dazaralebulad cnobili kreditoris sarCelis gamo, 
samoqalaqo saqmeze sasamarTlo iTvaliswinebs sisxlisamarTlis 
saqmeze sasamarTlos mier mxolod danaSaulis – partnioris mier 
sazogadoebis saxeliT TaRlTobis Cadenis faqts, xolo 
TaRliTobis Sedegad damgari zianis odenobis mtkiceba 
kreditors ekisreba. rogorc vxedavT, sisxlisamarTalebrivi 
meqanizmi, mxolod droSi gawelili winapirobaa imisaTvis, rom 
iuridiuli piris kreditorma parnioris danaSaulebrivi qmedebis 
gamo samoqalaqo samarTlebrivi warmoebis gziT ainazRauros 
ziani. Aam arafeqturobis gamo, mizanSewonilia, rom sajaro 
wesrigma uzrunvelyos kreditorisTvis alternativa, gamWoli 
pasuxismgeblobis safuZvliT samoqalaqo samarTlebrivi 
warmoebis gziT zianis anazRaurebisTvis. 
 
mesame magaliTi  
 

ramenime pirma daarsa korporacia, im mizniT rom 
ewarmoebinaT biznesi da mieRoT mogeba, Tumca maT ar 
surdaT investiciis dakargvis riskis aReba. maTi mizani iyo 
warmatebuli biznesis warmoeba ise, rom araferi waegoT, da 
yvela SesaZlo riski gadaekisraT kreditorebze. Aam 
SemTxvevaSi,  sajaro wesrigma partniorebs SezRuduli 
pasuxismgeblobis imuniteti unda mianiWos mxolod im 
SemTxvevaSi Tu partniorebi moaxdenen kreditorebis 
saTanado informirebas korporaciis finansuri 
mdgomareobis Sesaxeb da amis gaTvaliswinebiT kreditrebi 
mainc moaxdenen  investirebas am biznesSi da amiT 
Segnebulad ikisreben im riskebs, rac partniorTa 
pasuxismgeblobis SezRudvas mohyveba biznesis 
warumateblobis  SemTxvevaSi. 

 
Sejamebis mizniT, SeiZleba iTqvas, rom  pasuxismgeblobis 

SezRudvis principi warmoadgens sajaro wesrigis nawils, Tumca 
amavdroulad, igive sajaro wesrigi zRudavs am principis 
borotad gamoyenebis SemTxvevebSi partniorisTvis imunitetis 
miniWebas. 

 
5. pasuxismgeblobis SezRudvis principis ekonomikuri gamarTleba 
 

iuridiul litaraturaSi gansakuTrebuli msjelobis sagania 
pasuxismgeblobis SezRudvis principis ekonomikuri efeqti 
kerZosamarTlebriv urTierTobebze. am mimarTulebiT gamoiyofa 
ramdenime problemuri sakiTxi. pirveli, pasuxismgeblobis 
SezRudvis principisa da gamWoli pasuxismgeblobis doqtrinis 
moqmedeba saxelSekrulebo kreditorebis mimarT. samarTlis 
ekonomikuri analizis erT-erTi fuZemdeblis, profesor riCard 
pozneris Tanaxmad, saxelSekrulebo kreditorebs advilad 

                                                                                                                                                                          
moraluri zianis da maTi odenobis mtkicebis tvirTi, samoqalaqo saqmeze 
ekisreba mosarCele mxares. 
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SeuZliaT gamoikvlion korporaciis kapitalizaciis Sesaxeb 
informacia da sxva garemoebebi, romlebic Seamcireben 
pasuxismgeblobis SezRudvidan gamomdinare riskebs.235Aamdenad, 
xelSekrulebismieri kreditorebs, riskebis Semcirebis xarjze 
gaaCniaT Tavdacvis maqnizmi. Sesabamisad, pozneris midgomis 
Tanaxmad, pasuxismgeblobis SezRudvis principi ar warmoadgens 
mometebuli da gaumarTlebeli finansuri riskis matarebels 
saxelSekrulebo kreditorebis mimarT, ris gamoc, maT SemTxvevaSi 
gamWoli pasuxismgebloba ar unda iqnes gamoyenebul damatebiT 
meqanizmad.236  

Tumca, profesor pozneris argumenti ar unda iqnes miCneuli 
winaswar damtkicebul mocemulobad. Uudavoa, rom 
xelSekrulebismieri kreditorebs. deliqtismier kreditorebTan 
SedarebiT gaaCniaT riskebis Semcirebis SesaZlebloba 
garemoebaTa winaswari Sefasebis xarjze. magram amavdroulad 
gamWoli pasuxismgeblobis erT-erT mniSvnelovan winapirobas 
warmoadgens cru warmodgenebis Seqmna da kreditoris SecdomaSi 
Seyvana. aseT dros ki xelSekrulebismieri kretorebis xelT 
arsebuli riskebis Semcirebis meqanizmi ver imoqmedebs. 
A amdenad,  ganxiluli argumenti, gamWoli pasuxismgeblobis 

moqmedebis farglebis xelSekrulebismieri kreditorebis mimarT 
SezRudvis Sesaxeb, Sefasebul unda konkretuli SemTxvevebis 
sadavo faqtobivi garemoebebis WrilSi da mxolod im SemTxvevaSi 
unda iqnes gaziarebuli, rodesac kreditori, realuri 
SesaZleblobis arsebobis miuxedavad, ar icavs Tavs, 
pasuxismgeblobis SezRudvis principidan gamomdinare 
valdebulebis Seusruleblobis safrTxisgan. aseT dros sruliad 
gamarTlebulad unda iqnes miCneuli moTxovnis dakmayofilebasTan 
dakavSirebuli SesaZlo riskebis kreditoreze gadasvla. 
mizanSewonilia gaimijnos ori SemTxveva, rodesac 
pasuxismgeblobis SezRudvis principidan gamonaklisi ar unda 
iqnes gamoyenebuli kreditoris sasargeblod. pirveli, kreditorma 
winaswar icoda korporaciis finansuri mdgomareobis Sesaxeb 
Tumca nebayoflobiT, Tavisufali nebis safuZvelze SesaZlo 
uaryofiTi Sedegi ikisra sakuTar Tavze. Dmeore, kreditorma 
marTalia winaswar ar icoda, Tumca mas gaaCnda SesaZlebloba, 
rom Tavisuflad Seefasebina SesaZlo riskebi, rac ar 
ganuxorcielebia. Oorive SemTxveva, ganxilul unda iqnes 
kreditoris sasargeblod gamWoli pasuxismgeblobis  
Semaferxebel garemoebad.  

aRniSnulis garda, pasuxismgeblobis SezRudvis principis 
ekonomikuri gamarTleba efuZneba korporaciis monitoringis 
xarjebis Semcirebis arguments. profesor fitCelisa da 
isterbruqis mier Camoyalibebul argumentaciis mixedviT, 
SeuzRudavi pasuxismgeblobis pirobebSi, pasuxismgeblobis 
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Tavidan acilebis mizniT, partniorebi daiwyebdnen korporaciis 
da menejmentis aqtiur kontrols.237 aRniSnuli ki gamoiwvevda 
menejmentis monitoringis  xarjebis zrdas da Sesabamisad, 
Seaferxebda investiciebis ganxorcielebas. meore argumentis 
Tanaxmad, pasuxismgeblobis SezRudvis principi amcirebs 
partniorebis mxridan sxva danarCeni partniorebis monitoringis 
xarjebs.238 

zemoT dasaxelebuli ori garemoebis saboloo efeqti 
dadebiTad isaxeba korporaciaze, radganac partniorebis xarjebis 
Semcirebisa da investiciebis diversifikaciis SesaZleblobis 
xarjze SesaZlebeli xdeba korporaciis kapitalis gazrda.239 

mesame argumentis mixedviT, pasuxismgeblobis SezRudvis 
principi da investiciebis diversifikacia menejments saSualebs 
aZlevs Tavisuflad miiRon biznes gadawyvetilebebi da 
ganaxorcielos maRali rikis matarebeli proeqtebi, romlebmac 
saboloo jamSi, SeiZleba didi mogeba moutanos korporacias.240 

pasuxismgeblobis SezRudvis principis ekonomikuri analizi 
efuZneba sawarmos unars gadaakisros riskebi kreditorebs.241 am 
gagebiT, pasuxismgeblobis SezRudvis principi warmoadgens 
korporaciis riskebis dazRvevis meqanizms, romlis Rirebulebasac 
ixdis kreditors.242 
 

6. pasuxismgeblobis SezRudvis principis mimarTeba damoukidebel 
samarTalsubieqtobasTan 

 
pasuxismgeblobis SezRudvis principi ar ganapirobebs 

damoukidebel samarTalsubieqtobas. Ddamoukidebeli 
samarTalsubieqtoba arsebobs SeuzRudavi pasuxismgeblobis 
organizaciul samarTlebriv formebSic (mag., sps). niSandoblivia, 
rom pasuxismgeblobis SezRudvis principi ar aris upirobo 
instrumenti. Uyvela metnaklebad ganviTarebuli samarTlebrivi 
sistema aRiarebs realobas, romelSic pasuxismgeblobis 
SezRudvis forma SeiZleba gamoyenebul iqnebs borotad da 
cdilobs mis prevencias gamWoli pasuxismgeblobis doqtrinis 
meSveobiT.243 amavdroulad pasuxismgeblobis SezRudva 
organizaciulsamarTlebrivi formis meSveobiT ar aris 
unikaluri saSualeba. samarTlis mier aprobirebulia 
pasuxismgeblobis dazRvevis meqanizmi. Sesabamisad, SeuzRudavi 
pasuxismgeblobis organizaciulsamarTlebriv formaSi 
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gaerTianebul pirebs SeuZliaT daizRvion TiTqmis nebismeiri 
saxis pasuxismgebloba, rac pasuxismgeblobis SezRudvis 
principis alternativas warmoadgens amxanaguri tipis 
sazogadoebebisaTvis.244 aRsaniSnavia isic, rom korporaciul 
samarTlebrivi meqanizmis – pasuxismgeblos SezRudvis msgavsad, 
arc pasuxismgeblobis dazRveva aris upirobo meqanizmi. 
sadazRveo samarTlis fundamenturi principia, rom ziani, 
romelic gamoiwvia piris marTalsawinaaRmdego da ganzraxma 
qmedebam ar eqvemdebareba anazRaurebas.245 

 
7. gamWoli pasuxismgebloba, rogorc pasuxismgeblobis SezRudvis 
principis sapirwone samarTlianobis uzrunvelsayofad 
 

pasuxismgeblobis SezRudvis principi ar aris universaluri. 
miuxedavad imisa, rom pasuxismgeblobis SezRudvis principi 
miiCneva mniSvnelovan socialur beneficiad, sasamarTlo 
arasdros aRiarebda korporaciis gancalkevebul bunebas, rodesac 
igi gamoiyeneboda aramarTlzomierad.246 

rogorc qvemoT vnaxavT, yvela wamyvani samarTlebrivi 
sistema iTvaliswinebs misi ukudgebis SesaZleblobas im 
SemTxvevaSi, roca saxezea pasuxismgeblobis SezRudvis 
samarTlebrivi formebis gamoyeneba piradi sargeblisa da 
kreditorebis sazianod. 

qvemoT mocemuli msjelobis ZiriTadi Tezisia, rom gamWoli 
pasuxismgeblobisa da pasuxismgeblobis SezRudvis 
urTierTgamomricxavi buneba gavlenas ar axdens damoukidebel 
samarTalsubieqtobaze, amavdroulad, gamWoli pasuxismgebloba 
abalansebs kerZosamarTlebriv urTierToebebs, uzrunvelyofs ra 
samarTlianobasa da stabilur ekonomikur garemos. 
 

7.1. Piercing the Corporate Veil (korporaciuli safarvelis gaWolva) 
istoriuli safuZvlebi 

 
winamdebare TavSi ganxilulia korporaciuli safarvelis 

gaWolvis doqtrinis istoriuli safuZvlebi aSS-Si, inglissa da 
germaniaSi.247 
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termini Piercing the coporate veil (qarTuli Sesatyvisi - 
korporaciuli safarvelis gaWolva), aSS-s samarTlis doqtrinaSi 
daamkvidra profesorma vormserma, naSromSi ,,korporaciis  
safarvelis gaWolva’’, romelic 1912 wels daibeWda kolumbiis 
universitetis samarTlis mimoxilvis JurnalSi.248 masve 
ukavSirdeba alter egos Teoriis ganviTareba.249 iuridiul 
literaturaSi damkvidrebulia mosazreba, rom gamWoli 
pasuxismgeblobis principis warmoSobis zusti TariRis dadgena 
SeuZlebelia, radganac partnioris piradi pasuxismgeblobis 
argumentirebuli precedentebi vormseris mier terminis 
damkvidrebamdec arsebobda.250 magaliTad, 1809 wlidan 1830 wlamde 
periodSi masaCuseTsis Statma miiRo xuTi sxvadasxva statuti, 
romelic aregulirebda partnioris pasuxismgeblobis 
SemTxvevebs.251 aseve, 1824 wels saqmeze Wood v. Dummer, miRebul 
gadawyvetilebaSi sasamarTlom gamoiyena SeuzRudavi 
pasuxismgeblobis principi.  Aam saqmeSi inkorporirebuli bankis 
aqcionerebma didi odenobiT dividendebis gacemis Sedegad 
korporacia datoves saxsrebis gareSe. sasamarTlom gansazRvra 
aqcionerTa valdebuleba gadaexadaT korporaciis davalianeba 
kreditorebis winaSe miRebuli dividendebis farglebSi.252 

gamWoli pasuxismgeblobis istoriuli sawyisebis warmoCenis 
mizniT, unda aRiniSnos Booth v. Bunce saqme.253 am saqmeSi finansuri 
problebis mqone amxanagobis wevrebma daafuZnes korporacia, 
romelsac gadasces amxanagobis qoneba. niu-iorkis saapelacio 
sasamarTlom 1864 wels daadgina, rom am amxanagobis kreditors 
SeeZloT korporaciisTvis gadacemuli qonebidan mieRoT 
anazRaureba, radganac korporacia Seiqmna arakeTilsindisierad, 
im mizniT, rom anazRaurebis gareSe daetovaT amxanagobis 
kreditorebi.254 

amdenad, aSS-s precedentul samarTalSi partnioris 
SeuzRudavi pasuxismgeblobis SemTxvevebs sasamarTloebi 
adgendnen im pirobebSi, roca pasuxismgeblobis SezRudvis 
principi aRiarebuli da farTod gavrcelebuli jer kidev 
meTvramete saukunis pirveli naxevridan iyo. 

inglisSi gamWoli pasuxismgeblobis doqtrinis ganvi-
Tarebas iuridiul literaturaSi pirobiTad sam etapad 
yofen.255Ppirveli etapi moicavs periods 1897 wlidan  (rodesac 
miRebul iqna Salomon v Salomon saqmeze gadawyvetileba, sadac 
lordTa palatam daadgina, rom kanonis Sesabamisad daarsebuli 
kompania miiCneva damoukidebel samarTalsubieqtad, rac 
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gamoricxvas misi partnioris pirad pasuxismgeblobas) meore 
msoflio omamde. rogorc aRniSnaven, doqtrinis ganviTarebis es 
etapi eqsperimentul xasiaTs atarebda.256 Mmeore etapi, moicavs 
periods meore msoflio omidan 1978 wlamde, am  periodSi 
gamWoli pasuxismgeblobis doqtrinis gamoyenebam piks miaRwia,257 
Tumca es etapi dasrula 1978 wels, rodesac miRebul iqna 
gadawyvetileba saqmeze Woolfson v Strathclyde Regional Council, sadac 
sasamarTlom uaryo partnioris korporaciuli safarvelis 
gaWolvis SesaZlebloba.258 1978 wlidan iwyeba mesame etapi, 
romelic dRemde grZeldeba da xasiaTdeba, umetes sadao 
SemTxvevebSi gamWoli pasuxismgeblobis doqtrinis 
gamouyeneblobis tendenciiT.259 

Piercing the veil-is analogs germanul samarTalSi warmoadgens 
Durchgriffshaftung, romelic meoce saukunis ociani wlebidan 
aRiarebul iqna sasamarTlos gadawyvetilebebiT.260 Piercing the veil-

is msgavsad, Durchgriffshaftung-is gamoyenebis winapirobebi ar aris 
sistematizirebuli. igi exeba SemTxvevas, roca partniori 
borotad iyenebs gancalkevebul samarTalsubieqtobas.261 
korporaciuli safarvelis gaWolvis garda, aseve arsebobs sxva 
samarTlebrivi safuZvlebi, romlis drosac xdeba partniorze 
SeuzRudavi pasuxismgeblobis dakisreba. es SemTxvevebia, rodesac 
partniori gamodis kompaniis Tavdebad, an partniori debs 
xelSekrulebas piradi statusiT, da ara rogorc korporaciis 
partniori.262 

istoriuli safuZvlebis Sejamebis mizniT, SeiZleba iTqvas, 
rom pasuxismgeblobis SezRudvis principis paralelurad 
gamWoli pasuxismgeblobis doqtrinis ganviTareba aSS-Si ufro 
Tanmimdevrulad moxda, vidre inglissa da germaniaSi. 
 

7.2 gamWoli pasuxismgeblobis miznebi 

gamWoli pasuxismgebloba, rogorc samarTlebrivi meqanizmi, 
warmoadgens pasuxismgeblobis SezRudvis principidan gamomdinare 
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imunitetis borotad gamoyenebis sapasuxo meqanizms. aRniSnulidan 
gamomdinare, gamWoli pasuxismgeblobis ZiriTadi mizania 
kerZosamarTlebriv urTierTobebSi samarTliani balansis 
SenarCuneba, rac emsaxureba mxareTa Soris erTgvarad status que 

ante–s aRdgenas. ufro viwro gagebiT, ki gamWoli 
pasuxismgeblobis mizania kerZosamarTlebrivi urTierToebis im 
monawilis uflebaTa dacva, romelsac meore mxaris 
aramarTlzomieri an arakeTilsindisieri qmedebis gamo, ar gaaCnia 
uflebis dacvis qmedeTi da aRsrulebadi meqanizmi. 

amdenad, gamWoli pasixismgebloba unda emsaxurebodes am 
mizans, da saTanado faqtobrivi garemoebebis arsebobisas 
partnioris pasuxismgeblobis sakiTxi unda gadawydes 
samarTliani balansis SenarCunebis/aRdgenis mizniT.  
 

7.2.1 kreditorTa interesebis efeqturi uzrunvelyofa 

 
samarTali cdilobs airidos Sedegi, romelic dgeba 

pasuxismgeblobis SezRudvis principis borotad gamoyenebiT.263 im 
mocemulobaSi, romelic scdeba kanoniT dadgenil CarCoebs,  
samarTliani balansi moiTxovs keTilsindisieri mxaris 
uzrunvelyofas uflebis dacvis efeqturi meqanizmiT. gamWoli 
pasuxismgebloba aris ukiduresi RonisZieba, romelsac 
sasamarTlo mimarTavs im SemTxvevaSi, roca partniorTa 
arakeTilsindisieri qmedebis gamo kreditorebi anazRuarebis 
gareSe darCnen.264 amis gaTvaliswinebiT gamWoli pasuxismgebloba 
gvevlineba, rogorc zianis kompensaciis samarTlebrivi safuZveli. 
 

7.2.2 usamarTlobis aRkveTa 

sasamarTlos mier gamWoli pasuxismgeblobis doqtrinis 
gamoyeneba umetes SeTxvevaSi motivirebulia  usamarTlobis 
aRkveTis mizniT. saerTo samarTlis sistemaSi gamWoli 
pasuxismgebloba warmoadgens samarTlianobis koncefciidan 
gamomdinare (“equitable remedy”) sasamarTlo meqanizms.265  sasamarTlo 
precedentebi cxadyofen, rom gamWoli pasuxismgeblobis principi 
gamoyenebuli unda iyos usamarTlobis aRsakveTad.266 am mizans 
aSS-s sasamarTlo SedarebiT axal gadawyvetilebebSic iziarebs. 
magaliTad, saqmeze Bair v. Purcell

267
 2007 wels miRebul 

gadawyvetilebaSi sasamarTlom miuTiTa, rom gamWoli 
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pasuxismgeblobis gamoiyeneba SeiZleba gaxdes aucilebeli 
usamarTlobis aRsakveTad. Aam aucileblobas ar aferxebs is 
faqti, rom ar arsebobs am meqanizmis gamoyenebis CarCo 
regulaciebi. Aamdenad, SeiZleba iTqvas, rom gamWoli 
pasuxismgeblobis doqtrina, Tavdapirvel mizans, Tanamedrove 
samyaroSic inarCunebs.  

TavisTavad problemuria samarTlianobis koncefciac, 
radganacAar arsebobs sayovelTao kriteriumi, romelic 
gansazRvravda samarTlianobis arss. im SemTxvevaSi ki, Tu 
konkretuli kerZo urTierToebis samarTlianobis konteqstSi 
Sefaseba ver moxdeba, gamWoli pasuxismgebloba ver Seasrulebs 
usamarTlobis aRkveTis mizans.  Tumca, gamWoli pasuxismgeblobis 
da pasuxismgeblobis SezRudvis principis bunebidan gamomdinare, 
samarTlianobis arsi, pirvel rigSi, vlindeba uflebis borotad 
gamoyenebisa, Sesabamisad, kanonmdeblobiT miniWebuli privilegiis 
aramarTlzmierad gamoyenebis dauSveblobaSi. Sesabamisad, gamWoli 
pasuxismgeblobis konteqstSi samarTlianobis koncefcia ar 
ukavSirdeba gansakuTrebul sirTules, radganac uflebis 
borotad gamoyeneba apriori gulisxmobs usamarTlobas.   
 

8. gamWoli pasuxismgeblobis gavlena gancalkvebul 
samarTalsubieqtobaze 
 

iuridiul literaturaSi arsebobs pozicia, rom gamWoli 
pasuxismgeblobis Sefardeba gulisxmobs damoukidebeli 
samarTalsubieqtobis statusis gauqmebas.268 gamWoli 
pasuxismgeblobis sinonimad xSirad gamoiyeneba termini disregarding 

corporate entity
269

,rac Sinaarsobrivad korporaciis rogorc 
iuridiuli piris statusis ignorirebas gulisxmobs. winamdebare 
Tavis miziania argumentirebulad uaryos es pozicia da 
daasabuTos, rom gamWoli pasuxismgebloba ar auqmebs 
damoukidebel samarTalsubieqtobas. A  

aRniSnuli Tezisis verifikaciis mizniT, gamWoli 
pasuxismgeblobis moqmedeba unda ganvixiloT or gansxvavebul 
sivrceSi. Ppirveli, aris faqtobrivi realoba, xolo meore 
samarTlebrivi realoba. 
 gamWoli pasuxismgeblobis yvela winapiroba saboloo jamSi 

midis im saerTo garemoebamde, roca korporaciis damoukidebloba 
da gancalkevebuloba faqtobrivad ar arsebobs. magaliTad, roca 
korporacia winaswari ganzraxviT gamoyenebulia, rogorc 
valdebulebebisTvis Tavis aridebis meqanizmi (instrumentaluri 
Teoria)270 an roca partnioris kontrolis xarisxi imdenad 
maRalia, rom aseT pirobebSi damoukidebeli samarTalsubieqtoba 
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ver iarsebebs  (alter ego). miuxedavad imisa, rom korporaciaze 
partnioris dominirebis xarjze, ikargeba korporaciis 
damoukidebloba, samarTlis TvalSi, korporacia mainc inarCunebs 
damoukidebeli da gancalkevebuli subieqtis statuss. amdenad, 
gamWoli pasuxismgeblobis principis gamoyeneba, faqtobriv 
realobaSi ar  auqmebs damoukidebel samarTalsubieqtobas, 
radganac es ukanaskneli ubralod ar arsebobs. sxva sityvebiT 
rom vTqvaT, faqtobriv realoabSi gamWoli pasuxismgebloba ar 
upirispirdeba damoukidebel samarTalsubieqtobas, radganac 
moqmedebas iwyebs mxolod iseT realobaSi, romelSic korporacia 
ar aris arc gancalkevebuli partniorisgan da arc sakmarisad 
damoukidebeli. 

rogorc aRiniSna, samarTlebriv realobaze gavlenas ar 
axdens faqtobrivi realoba da is faqti, rom rigi garemoebebi 
gamoricxaven realur damoukideblobas, samarTlis TvalSi ar 
iwvevs damoukidebeli samarTlebrivi statusis gauqmebas, rac 
mxolod likvidaciis Sedegad miiRweva. winaaRmdeg SemTxvevaSi, 
partnioris pasuxismgeblobis paralelurad korporaciis 
iZulebiTi likvidaciis wesi gamWoli pasuxismgeblobis 
doqtrinis nawili iqneboda. Tumca gamWoli pasuxismgeblobis 
doqtrina arcerT nacionalur samarTlebriv sistemaSi ar 
iTvaliswinebs amis SesaZleblobas. analogiurad saqarTveloSic, 
sisxlis samarTlis kodeqsis 2051-e muxli, romelic 
Sinaarsobrivad yvelaze axlos dgas partnioris SeuzRudavi 
pasuxismgeblobis ideasTan, sanqciis saxiT ar iTvaliswinebs 
iuridiuli piris likvidacias.  amdenad, unda davaskvnaT, rom 
samarTlis TvalSi damoukidebel samarTalsubieqtobaze gamWoli 
pasuxismgebloba gavlenas ar axdens. Tumca piriqiT, 
damoukidebeli samarTalsubieqtobis xarisxi, rogorc faqtobrivi 
movlena, gvevlineba gamWoli pasuxismgeblobis dakisrebis 
winapirobad. 

gamWol pasuxismgeblobisa da SezRuduli pasuxismgeblobis 
urTierTgamomricxavi mimarTeba, damoukdiebeli 
samarTalsubieqtobis konteqstSi,  arc samarTlis TeoriaSi 
warmoSobs kolizias, radganac pasuxismgeblobis SezRudvis 
principi ar aris damoukidebeli samarTalsubietobis ganuyofeli 
maxasiaTebeli. Aamas adasturebs is garemoeba, rom FsamarTlis 
istoriaSi damoukidebeli samarTalsubieqtobis koncefcia 
ganviTarda im pirobebSi, roca pasuxismgeblobis SezRudvis 
principi ar moqmedebda korporaciaTa mimarT. magaliTad, 
inglisSi pasuxismgeblobis SezRudvis principi dadginda, 
inglisis parlamentis 1855 wlis SezRuduli pasuxismgeblobis 
aqtiT,271 Tumca korporaciis damoukidebeli samarTalsubieqtoba, 
rogorc zemoT vnaxeT, bevrad adre iyo aRiarebuli rogorc 
korporaciis ZiriTadi maxasiaTebeli samarTlis TeoriaSic da 
sasamarTlo praqtikaSic. am istoriuli garemoebis 
gaTvaliswinebiT, aRar gveCveneba samarTlebriv paradoqsad is 
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faqti, rom damoukidebeli samarTalsubieqtoba SeiZleba 
arsebobdes  partnioris SeuzRudavi pasuxismgeblobis 
pirobebSic. Aamis naTeli magaliTi, erovnul samarTalSic 
moipoveba. sps-s organizaciul samarTlebrivi forma, kanoniT 
aRiarebuli iuridiul piria, Tumca amavdroulad moqmedebs 
partnorebis SeuzRudavi pasuxismgeblobis principi.272 anglo-
amerikul samarTalSic vxvdebiT amxanaguri tipis gaerTianebebs 
SezRuduli pasuxismgebelobiT (rac Cveni kanonmdeblobiT 
komandituri sazogadoebis analogia), romelic, minimum erTi 
wevris SeuzRudavi  pasuxismgeblobis pirobebSic ki iTvleba 
wevrebisgan damoukidebel da gancalkevebul subieqtad.273 
 
 

9. Sualeduri daskvna 
 
daskvnis saxiT, SeiZleba gamovyoT sami ZiriTadi argumenti, 

romelic naSromis mocemul nawilSi dasmul sakiTxebs pasuxobs 
da Seajamebs kvlevis Sedegad Camoyalibebul Tezisebes. 

pirveli, damoukidebeli samarTalsubieqtoba korporaciis 
normatiuli cnebis erTaderTi maxasiaTebelia. Kis niSnebi ki, 
romelsac samarTali da Teoria miawers korporacias, 
warmoadgenen korporaciis damoukidebeli samarTalsubieqtobis 
maxasiaTeblebs da ara uSualod korporaciis cnebis ganuyofel 
nawils. winaaRmdeg SemTxvevaSi saxeze ar iqneba Tanmimdevruli 
sistemuri bma cnebebs Soris, romelic moiTxovs pirvel rigSi, 
damoukidebeli subieqtis aRiarebas da mis aRWurvas 
uflebaunarianobiT, im atributikis miniWebiT, romelic faqtobriv 
realobaSi uzrunvelyofs am damoukideblobas. 

meore, gamWoli pasuxismgebloba warmoadgens 
pasuxismgeblobis SezRudvis principidan gamonakliss. Tumca es 
gamonaklisi, iseve rogorc Tavad SezRuduli pasuxismgeblobis 
principi ar aris erTaderTi da unikaluri. SezRuduli 
pasuxismgebeloba ar aris mxolod korporaciulsamarTlebrivi 
instrumenti. pasuxismgeblobis SezRudvis samarTlebrivi meqanizmi 
saxelSekrulebo samarTalSi  ufro adre ganviTarda vidre 
sakorporacio samarTalSi, dazRvevis institutis saxiT. Tumca 
arc es meqanizmi aris upirobo da moqmedebs mxolod im 
SemTxvevaSi, Tu damzRvevi ar moqmedebda ganzrax 
marTlsawinaaRmdegod. es faqti, Tavis mxriv, naTels hfens im 
garemoebas, rom pasuxismgeblobis SezRudvis principi ra 
meqanizmiTac ar unda iyos miRweuli ver iqneba ulimito. Aam 
kanonzomierebas aseve adasturebs pasuxismgeblobis SezRudvis 
principis istoriuli analizi antikuri romis magaliTze, 
romelmac daadastura rom pasuxismgeblobis SezRudvis principi, 
samarTlis ganviTarebis garkveul etapze, aucileblad iwvevs misi 
limitaciis saWiroebas. sxvagvarad rom vTqvaT, pasuxismgeblobis 
SezRudvis principi aucileblad unda moeqces samarTlebriv 
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sazRvrebSi, rom ar moxdes uflebis borotad gamoyenebis Sedegad,  
ekonomikuri urTierTobebis stabilurobis darRveva. 

mesame, damoukidebel samarTalsubieqtobaze gamWoli 
pasuxismgebloba ar axdens araviTar gavlenas, radganc 
sasamarTlo mas  iyenebs im pirobebSi, rodesac damoukidebeli 
samarTalsubietoba faqtobrivad ar arsebobs. swored es 
faqtobrivi realoba iZleva gamWoli pasuxismgeblobis 
gamarTlebis SesaZleblobas. Sesabamisad, faqtobriv realobaSi, 
damoukidebel samarTalsubieqtobasa da pasuxismgeblobis 
SezRudvis princips Soris kolizia gamoricxulia. rac Seexeba 
samarTlebriv realobas, arc am sivrceSi xdeba damoukidebeli 
samarTalsubieqtobis gauqmeba, radganac gamWoli pasuxismgebloba 
ar moiazrebs partnioris pasuxismgeblobis paralelurad, 
korporaciis pasuxismgeblobas iZulebiTi likvidaciis saxiT. 
 gamWoli pasuxismgeblobisa da SezRuduli pasuxismgeblobis 

Tanaarseboba damoukidebeli samarTalsubieqtobis konteqstSi ar 
aris winaaRmdegobrivi, radganac SezRuduli pasuxismgebloba ar 
aris damoukidebeli samarTalsubieqtobis ganmsazRvreli 
ganuyofeli maxasiaTebeli. iuridiuli piris damoukidebeli 
samarTalsubieqtoba aRiarebuli iyo iqamdec, vidre 
samarTlebrivi sistemebi korporaciebs SezRudul 
pasuxismgeblobas mianiWebdnen. SezRuduli pasuxismgebloba aris 
privilegia, romelsac samarTali aniWebs individs im pirobebSi, 
roca xdeba korporaciaSi sakuTrebisa da kontrolis demarkacia. 
Aswored es piroba sZens pasuxismgeblobis SezRudvis princips 
gamarTlebas, radganac aseT SemTxvevaSi, roca sakuTreba da 
kontroli am sakuTrebis miRma obieqtebze sxvadasxva individebis 
Zalauflebis sferoSi eqceva, aucilebeli xdeba mesakuTris dacva, 
misi pasuxismgeblobis SezRudviT, rac amavdroulad 
korporaciebSi investirebis waxalisebasac uwyobs xels.   amis 
gaTvaliswinebiT, naTeli xdeba, rom iuridiuli piri ver iqneba 
pasuxismgeblobis SezRudvis privilegiiT aRWurvili iseT 
organizaciul samarTlebriv formebSi, sadac sakuTreba da 
kontroli ar aris Agamijnuli. 
 

IV. partnioris gamWoli pasuxismgebloba, rogorc kreditorTa 
dacvis meqanizmi 
 

sazogadoebis valdebulebebisTvis partnioris piradi 
pasuxismgeblobis materialuri safuZveli gaTvaliswinebulia 
mewarmeTa Sesaxeb kanonSi, romlis Tanaxmadac partniori ver 
daicavs Tavs sazogadoebis kreditorebisgan, Tuki igi borotad 
iyenebda pasuxismgeblobis SezRudvis samarTlebriv formebs.274. 
qarTul iuridiul literaturaSi SedarebiTsamarTlebrivi 
analizis Sedegad Camoyalibebulia SemTxvevebi, romlis drosac 
ganviTarebuli samarTlebrivi sistemis mqone qveynebis 
sasamarTloebi axdenen partnioris korporaciuli ,,mosasxamis” 
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gaWolvas.275 kerZod, sawarmos arasaTanado kapitalizacia, 
korporaciul formalobaTa daucveloba, qonebis aRreva. am fonze 
mniSvnelovania pasuxismgeblobis SezRudvis samarTlebrivi 
formis borotad gamoyenebis (rogorc garesamarTlebriv 
urTierTobebSi partnioris pasuxismgeblobis kanonmdeblobiT 
gaTvaliswinebuli erTaderTi safuZvlis) da gamWoli 
pasuxismgeblobis urTierTmimarTebis dadgena. ufro konkretulad 
ki imis gansazRvra faravs Tu ara mewarmeTa Sesaxeb kanoniT 
gaTvaliswinebuli garemoeba gamWoli pasuxismgeblobis 
doqtrinas, da ra standartiT unda moxdes sasamarTlos mier 
partnioris qmedebis Sefaseba. swored aRniSnuli warmoadgens  
kvlevis sagans.  

naSromis winamdebare nawilis mizania, gamWoli 
pasuxismgeblobis doqtrinis SedarebiTi analizis safuZvelze 
Camoayalibos partnioris mxridan pasuxismgeblobis SezRudvis 
samarTlebrivi formebis borotad gamoyenebis Sefasebis 
standarti. kvlevis Sedegebma, saboloo jamSi, xeli unda Seuwyos 
gamWoli pasuxismgeblobis doqtrinisa276 da misi rogorc 
kreditorTa interesebis dacvis meqanizmis ganviTarebas 
saqarTvelos sasamarTlo praqtikaSi. 
 
 

1. gamWoli pasuxismgebloba sxvadasxva iurisdiqciebSi 
 

1.1. gamWoli pasuxismgeblobis safuZvlebi aSS-Si 
 

 aSS-Si pasuxismgeblobis SezRudvis principis ZiriTad wesad 
formireba me-19 saukunis meore naxevridan iwyeba.277 mis 
paralelurad aseve ganviTarda gamWoli pasuxismgeblobis 
doqtrinac, rogorc gamonaklisi zogadi wesidan.278 am paradoqsis 
safuZveli SeiZleba saerTo samarTlis tradiciebSi iyos, sadac 
sasamarTlos roli samarTliani balansis SenarCunebis procesSi 
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ar izRudeba imeratiuli kanonmdeblobiT.279 marTlac, gamWoli 
pasuxismgeblobis principis ganviTareba pasuxismgeblobis 
SezRudvis kvaldakval, im pirobebSi, roca am ukanasknelis 
sasargeblod damoukidebeli samarTalsubieqtobis fundamenturi 
principi da sajaro politika muSaobda280  SeiZleba mxolod im 
garemoSi ganTarebuliyo, sadac sasamarTlos roli 
gansakuTrebulia. 
 aSS-Si gamWol pasuxismgeblobas sami ZiriTadi winapiroba 

gaaCnia: pirveli, dominireba da kontroli, romelic SeiZleba  
gamovlindes arasaTanado kapitalizaciis, korporaciul 
formalobaTa daucvelobis, qonebaTa aRrevis,  direqtoratis 
identurobis, anda sxva garemoebebis saxiT. meore winapirobaa 
TaRliToba da korporaciuli formis borotad gamoyeneba. mesame 
winapirobas  warmoadgens mizezSedegobrioba. TavisTavad, calke 
aRebuli romelime winapiroba an garemoeba gamWoli 
pasuxismgeblobisTvis ar aris sakmarisi.281 
 Tavis mxriv, dominirebisa da kontrolis gansazRvris 

meqanizmebs warmoadgenen Aalter egos, instrumentaluri da 
identobis Teoriebi, romlis farglebSic SemuSavebulia gamWoli 
pasuxismgeblobis damoukidebeli safuZvlebi. magaliTad, alter 
egos Teoriis Tanaxmad,  korporaciuli safarvelis gaWolva unda 
moxdes, rodesac kumulatiurad saxezea Semdegi garemoebebi: 
pirveli, korporaciasa da makontrolebel partniors Soris 
sakuTreba da interesi imdenad aris dakavSirebuli, rom 
korporaciis damoukidebeli samarTalsubietoba SeuZlebelia 
arsebobdes. meore, korporaciisa da makontrolebeli partnioris 
damoukidebel subieqtad ganxilva gamoiwvevs, usamarTlo 
Sedegs.282 
 instrumentaluri Teoria sam garemoebas efuZneba. Ppirveli, 

kontroli, ara mxolod wilTa umravlesobis xarjze, aramed 
dominireba, romelic vlindeba, rogorc finansebis kontroliT, 
aseve politikis da saqmianobis mimarTulebebis imgvarad 
gansazRvriT, rac gamoricxavs korporaciis damoukidebel 
samarTalsubieqtobas. meore, aseTi kontroli da dominireba 
partnioris mier xorcieldeba TaRliTobis Casadenad, 
kanonismieri an saxelSekrulebo valdebulebisgan Tavis 
asarideblad da uTanabrdeba usamarTlo da aramarTlozmier 
qmedebas kreditoris uflebebis mimarT. mesame, kontrolsa da 
qmedebas Soris unda arsebobdes mizezSedegobrivi kavSiri.283 
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amdenad,  instrumentaluri Teoriis Tanamedrove gageba efuZneba 
profesor pauvelis midgomas. 
 identurobis Teoria imeorebs ra wina  ori Teoriis 

ZiriTad aqcentebs, adgens rom saxeze unda iyos sakuTrebisa da 
interesis imgvari kavSiri, romelic gamoricxavs gancakevebul 
samarTalsubieqtobas. Aam kavSiris fonze, damoukidebeli 
samarTalsubieqtobis fiqcia saSualebas aZlevs erTian 
ekonomikur kavSirs Tavi aaridos pasuxismgeblobas, sxva 
subieqtis xarjze, erTiani sawarmos sasargebelod.284 identurobis 
Teoria saSualebas iZleva dadges makontrolebeli piris 
personaluri pasuxismgebloba miuxedavad imisa, gaaCnia Tu ara 
mas partnioris statusi. 
 Tanamedrove iuridiul literaturaSi gamoiTqva mosazreba, 

rom mSobel-Svilobili kompaniebis konteqstSi aramarTlzomieri 
dominirebisa da kontrolis dasadgenad oTxi garemoebis 
Semowmebac sakmarisia. kerZod, deda kompania: yoveldRiurad 
monawileobs Svilobilis saqmianobaSi, gansazRvravs Svilobilis 
politikas iRebs mniSvnelovan gadawyvetilebebs Svilobilis 
direqtoratis gverdis avliT, Svilobilis dasaqmebulebs aZlevs 
instruqciebs.285 
KONkontroli da dominireba, romelic saerToa samive 

TeoriisTvis, ZiriTadad vlindeba arasaTanado kapitalizaciis, 
korporaciul formalobaTa darRevvisa da qonebaTa aRrevis 
saxiT. amis garda, SeiZleba saxeze iyos direqtoratis gadafarva 
da centralizebuli adgilmdebareoba kompaniaTa jgufis 
SemTxvevaSi.286 Tumca bolo or garemoeba SeiZleba gaerTiandes 
zogadad SecdomaSi Semyvan qmedebaTa jgufSi an korporaciul 
formalobaTa darRvevaSi. 
 aSS-Si korporaciuli safarvelis gaWolvis safuZvlebisa  

da Sefasebis standartis mravalferovnebis miuxedavad, 
aRiarebulia, rom gamWoli pasuxismgebloba aris sagamonakliso 
meqanizmi, romlis gamoyenebac unda mxolod im SemTxvevaSi, 
rodesac  korporaciuli forma gamoiyeneba marTlzomieri 
miznebis gareSe partnioris dasacavad.287 

Sejamebis mizniT unda aRiniSnos, rom koporaciuli 
safarvelis gaWolvis analizisas sasamarTlo, sxva faqtebTan 
erTad afasebs Semdeg garemoebebs: 1. saerTo sakuTreba; 2. farTo 
kontroli 3. samewarmeo saqmianobaTa gadafarva; 4. arasaTanado 
kapitalizacia; 5. tranzaqciis ganxorcielebis dros korporaciis 
gadaxdisuunaroba; 6. korporaciul formalobaTa daucveloba; 7. 
dominanti partnioris mier korporaciis saxsrebis misakuTreba. 8. 
sabuRaltro wignebis da finansuri aRricxvis wesebis darRevva. 9. 
korporaciis gamoyeneba dominanti partnioris tranzaqciebis 
gansaxorcieleblad. 10. korporaciis gamoyeneba 
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TaRliTobisTvis.288 es da sxva garemoebebi unda Sefasdes 
erTianobaSi da mxolod saTanado safuZvlebis dadasturebisas 
unda moxdes korporaciuli safarvelis gaWolva. 
 

1.1.1 Sesavali doqtrinis ganviTarebaSi 
 

 Piercing the corporate veil, romelic dRes ukve saerTaSorisod 
aRiarebuli terminia, aSS-s iuridiul literaturaSi daamkvidra 
profesorma vormserma.289Mmisi koncefciis Tanaxmad, sasamarTlo 
ar unda SemoboWiliyo iuridiuli piris samarTalsubieqtobis 
fiqciiT da yovelkonkretul SemTxvevaSi unda daedgina 
xelovnuri warmonaqmnis namdvili buneba. kerZod,Pprofesori 
vormseri ar uaryofda iuridiuli piris damoukideblobisa da 
gancalkevebulobis Teorias, Tumca Tvlida, rom iuridiuli piris 
fiqciis kultad qceva didi safrTxesTan iyo dakavSirebuli, 
radganacAmisi ualternativo daSveba  sasamarTlo praqtikaSi, 
mosamarTleebs ubiZgebda realuri bunebis gamokvlevis gareSe, 
yoveli momdevno saqme daefuZnebinaT mxolod am fiqciaze, rac 
gaumarTlebelia, radganac pasuxismgeblobis SezRudvis principi 
iZleva imis saSualebas, rom misgan gamomdinare privilegia 
gamoyenebul iqnes ukanono da usamarTlo miznebis misaRwevad.290 
profesori vormseri gamWoli pasuxismgebelobis bundovanebas ar 
miiCnevda doqtrinis sust mxared, piriqiT, Tvlida, rom 
korporaciuli safarvelis gaWolvis winapirobebis kodifikacia 
Secdoma iqneboda.291 amis miuxedavad, igi gamoyofda  garemoebebs, 
romelTa arsebobac ar iyo sakmarisi korporaciuli safarvelis 
gaWolvisaTvis. magaliTad, vormseris Teoriis mixedviT, 
korporaciuli safarvelis gaWolvisTvis ar aris sakmarisi is, 
rom or korporacias hyavs identuri partniorebi, an roca saxezea 
erTi korporaciis 100%-iani monawileoba meore korporaciaSi, an 
roca dakavSirebuli korporaciebi axorcieleben identur 
saqmianobas. aseve, mxolod is faqti, rom korporacias hyavs erTi 
100%-iani wilis mflobeli individualuri partniori, ar aris 
sakmarisi garemoeba korporaciuli safarvelis gaWolvisTvis, 
miuxedavad, imisa rom aseT mocemulobaSi kontroli da sakuTreba 
SeiZleba erTi piris xelSi iyos moqceuli.292 
 korporaciuli safarvelis gaWolva unda moxdes mxolod im 

SemTxvevaSi, roca faqtobrivi garemoebebi cxadyofen, rom 
korporacia partnioris mier gamoiyeneba usamarTlo da 
aramarTlzomieri miznebis misaRwevad, maT Soris, arsebuli 
samarTlebrivi valdebulebebisgan Tavis asarideblad.293 

                                                           
288

 Bendremer, Delaware LLC’s and Veil Piercing: Limited Liability Has its Limitations, 10 Fordham 

Journal of Corporate & Financial Law 385, 2005, 390. 
289

 Wormser, Piercing the Veil of Corporate Entity, Columbia Law Review, Vol.12, No. 6, 1912, 496. 
290

 Presser, Piercing the Corporate Veil, 2011 Ed., 35. 
291

 Presser, Piercing the Corporate Veil, 2011 Ed., 36. 
292

 American Law Reports 2d, Disregarding Corporate Entity in Settling Accounts between Close 

Corporation and its Stockholder or Stockholders, 100 A.L.R.2d 385, West Group 2008, 2. 
293

 Wormser, Disregard of the Corporate Fiction and Allied Corporation Problem 1927, reprinted in 

2000, Law Classics series, 55-56. 



72 

 

 SeiZleba iTqvas, rom erT-erTi yvelaze adreuli da 
amavdroulad mniSvnelovani precedenti aSS-Si aris saqme United 

States v. Reading Co.294 Aam saqmeSi SeerTebulma Statebma 
antimonopoliuri statutis Sesabamisad, romlis Tanaxmadac, 
ukanonod iTvleboda sarkinigzo kompaniis mier iseTi saqonlis 
sazRvargareT gadazidva, romelic mTlianad an nawilobriv 
ekuTvnoda mas, iyo mis mier warmoebuli an mopovebuli an 
romelSic gaaCnda pirdapiri an iribi interesi, sarCeli aRZra 
ridingis sarkinigzo kompaniis winaaRmdeg. ridingis sarkinigzo 
kompanias hqonda imgavarad Camoyalibebuli korporaciuli 
struqtura, rom qvanaxSiris warmoebis kompania, romelic 
dafuZnebuli iyo ridingis mier, gaxda 100%-iani Svilobili im 
holdingis, romelic aseve flobda ridingis kompanias. 
sasamarTlom gamoiyena gamWoli pasuxismgeblobis koncepti da 
arsebuli korporaciuli struqturis miRma moqmedi sami kompania 
ganixila erT pirad.295 
 gamWoli pasuxismgeblobis doqtrinis ganviTarebaSi 

mniSvnelovani wvlili miuZRvis niu-iorkis saapelacio 
sasamarTlos da Semdgom ukve SeerTebuli Statebis uzenaesi 
sasamarTlos mosamarTles benJamin kardozos. man 1927 wels 
ganixila saqme Berkey v. Third Avenue Railroad Co,296 sadac gamWoli 
pasuxismgeblos sakiTxi wamoiWra deliqtis Sedegad damdgari 
zianis anazRaurebis mizniT mSobel-Svilobili kompaniebis 
farglebSi. imis dasadastureblad, rom Svilobil kompanias ar 
gaaCnda damoukidebeli samarTalsubieqtoba, mxare uTiTebda 
ramdenime faqtze. PyuradReba gamaxvilda im garemoebaze, rom 
avtomobilze, romelmac gamoiwvia ziani, aRbeWili iyo deda 
kompaniis saxelwodeba. amis garda, sasamarTlosTvis wardgenili 
iyo deda kompaniis angariSi, romelSic is Svilobil kompanias 
mioxseniebda misi struqturis nawilad, orive kompaniis 
TanamSromlebi, identur kompaniebad miiCnevdnen damqiraveblebs, 
da aseve is faqti, rom deda kompaniam Svilobili uzrunvelyo 
sesxiT. aRniSnuli faqtebi mosamarTle kardozom ar CaTvala 
sakmarisad, radganac Svilobil kompanias aseve hqonda 
damoukidebeli sabanko angariSi, romlidanac axdenda  saxelfaso 
angariSsworebas, gaaCnda sakuTari qoneba da gancalkevebulobis 
garkveuli xarisxi.297 

 

1.1.2 gamWoli pasuxismgebloba iuridiul literaturaSi 
 

aSS-Si gamWoli pasuxismgeblobis sakiTxi gansakuTrebuli 
interesis sagania mecnierebs Soris.  winamdebare Tavis mizania 
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warmoadginos iuridiul literaturaSi SemuSavebuli piradi  
pasuxismgeblobis sxvadasxva modeli. 
 

1.1.2.1 vormseris modeli 
 

profesor vormseris modeli efuZneba privilegiis 
marTlzomieri gamoyenebis koncefcias. kerZod, im SemTxvevaSi Tu 
pasuxismgeblobis SezRudvidan gamomdinare privilegia gamoiyeneba 
kreditorTa motyuebis mizniT, vadamosuli valdebulebis 
Sesrulebisgan Tavis asarideblad, monopoliis dasamyareblad an 
danaSaulis Casadenad. mSobel-Svilobili kompaniebis SemTxvevaSi 
vormseris modeli  ar moiTxovs faqtobrivi TaRliTobis 
damtkicebas saWiroa mxolod  imis dadastureba, rom Svilobili 
kompania gamoiyeneboda valdebulebebis subieqtad an saSualebad 
imisaTvis, rom deda korporacias Tavi aeridebina valdebulebis 
Sesrulebisgan.298 
 
1.1.2.2 pauelis testi 

 
 pauelis koncefcia,  moris vormserisgan gansxvavebiT, 

efuZneba gamWoli pasuxismgeblobis safuZvlebis unificirebis 
aucileblobas, romelic man ganaxorciela 1931 wels gamocemul 
naSromSi.299 miuxedavad imisa, rom paueli sistematizacias axdenda 
mSobel-Svilobili korporaciebis konteqstSi, misi koncefcia 
aseve gamoiyeneboda individualuri partnioris pasuxismgeblobis 
gansazRvrisTvisac.300 mis mier ganviTarebuli Teoriis Tanaxmad, 
rogorc minimum mSobel-Svilobili korporaciebis konteqstSi 
arsebobs samsafexuriani testi, romelic srulad unda iyos 
saxeze korporaciuli safarvelis gaWolvisTvis. pirveli 
safexurze unda Semowmdes  warmoadgens  Tu ara deda kompania 
Svilobilis alter-egos an Svilobili  warmoadgendes Tu ara 
instruments deda kompaniisTvis anu saxeze unda iyos deda 
kompaniis mxridan sruli kontroli da dominireba Svilobil 
kompaniaze. meore safuxurze unda dadgindes, TaRliTobis da 
aramarTlzomieri qmedebis an usamarTlobis arseboba, rac 
moiTxovs, rom deda kompaniis qmedeba, Svilobilis gamoyenebiT,  
mosarCelesTan mimarTebiT iyos usamarTlo, TaRliTuri da 
aramarTlzomieri. bolo – mesame etapze, unda Semowmedes miadga 
Tu ara mosarCeles ziani meore etapze dadasturebuli qmedebis 
Sedegad.301  Tavis mxriv, alter egos, an instrumentalobis 
Sesamowmeblad profesorma pauelma SeimuSava Semdegi 
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TerTmetpunqtiani qvetesti, romelTagan ramdenimes arsebobac 
sakmarisia alter-egos dasadgenad:302 
 

1. warmodgenilia Tu ara deda kompania Svilobil kompaniaSi 
srulad an wilTa umravlesobiT? 
2. hyavT Tu ara saerTo direqtorati? 
3. afinansebs Tu ara deda kompania Svilobils? 
4. rogor daafinansa deda kompaniam Svilobili dafuZnebisas? 
5. aris Tu ara Svilobili arasaTanadod kapilizirebuli 
6. faravs Tu ara deda kompania Svilobilis gadasaxdelebs (maT 
Soris xelfasebs, sxva xarjebs da zarals) 
7. eweva Tu ara Svilobili deda kompaniis saqmianobisgan 
gansxvavebul saqmianobas; gaaCnia Tu ara Svilobils qoneba garda 
imisa, rac deda kompaniam gadasca? 
8. miiCnevs Tu ara deda kompania (rac unda dadasturdes 
dokumentalurad) Svilobils Tavisi korporaciuli struqturis 
nawilad? 
9. iyenebs Tu ara deda kompania Svilobilis qonebas, rogorc 
sakuTars? 
10.  aris Tu ara Svilobilis direqtorati damoukidebeli Tavis 
saqmianobaSi? asrulebs Tu ara deda kompaniis miTiTebs?  
11.  aris Tu ara saxeze Svilobilis, rogorc iuridiuli piris 
mimarT dadgenili sxva formaluri moTxovnebi? 
 
 paueli ar uaryofda imis SesaZleblobas, rom 

samsafexuriani testis farglebSi dasadgeni faqtobrivi 
garemoebebi, SeiZleba ganmeordes TiToeul safexurze. aRniSnuli 
faqtebi SeiZleba asabuTebdes testis meore safexursac. Tumca 
damatebiT, aramarTlzomieri an usamarTlo qmedebis Sefasebisas 
pasuxi unda gaeces Semdeg kiTxvebsac:303 
 

1.  uTanabrdeba Tu ara deda kompaniis mier Svilobilis 
gamoyeneba faqtobriv TaRliTobas? 
2. iyenebda Tu ara deda kompania Svilobils, romelime 
imperatiuli wesis Sesrulebisgan Tavis asarideblad? 
3. miisakuTra Tu ara deda kompaniam Svilobilis aqtivebi? 
4. gamoiyena Tu ara deda kompaniam Svilobili mesame pirebis 
SecdomaSi Sesayvanad? 
5. gamoyenebul iqna Tu ara estopelis (uflebis dakargva) wesi 
deda kompaniis sasargeblod? 
6. xom ar gamoieyena deda kompaniam Svilobili deliqtis 
gansaxorcieleblad? 
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 Tuki pirveli safexuris testisTvis saWiro iyo ramdenime 
garemoebis dadastureba, meore safexuris testisTvis sakmarisia 
CamoTvlilTagan mxolod erTi faqtis arsebobac.304 
 prefesor pauelis samsafexuriani testi Tanamedrove 

praqtikaSic gamoiyeneba. magaliTad, ohaios uznaesis sasamarTlos 
mier Belvedere Condominium Unit Owners' Association. v. R.E. Roark Cos., Inc 
saqmeSi gamoyenebul iqna pauelis samsafexuriani testis 
indiviaduluri partnioris winaaRmdeg gamoyeneba mciredi 
modifikaciiT.

305
 sasamarTlom daadgina, rom gamWoli 

pasuxismgeblobisTvis unda dadgindes: 1. warmoadgens Tu ara 
korporacia partnioris alter-egos, anu imdenad maRalia 
partnioris mier korporaciis piradi miznebisTvis gamoyenebis 
xarisxi, rom korporaciisa da partnioris gansxvaveba 
SeuZlebelia. 2.  sazogadoebaze kontroli gamoiyeneboda 
aramarTlzmieri qmedebis Casadenad. 3. wina ori garemoebis 
urTierTkavSiris Sedegad, mosarCels miadga ziani.306 
 

1.1.2.3 meqanikuri Sefardebis meTodi 
 

imis gaTvaliswinebiT, rom gamWoli pasuxismgeblobis 
sakiTxi SeiZleba dadges sxvadasxva situaciur mocemulobaSi, 
rogorc  individualuri partnioris,307 deda korporaciis,308 anda 
saerTo partniorebis mqone afilirebuli jgufis 
SemTxvevaSi,309

 iuridiul literaturaSi moxda gamWoli 
pasuxismgeblobis faqtobrivi winapirobebis masStaburi 
sistematizacia. kerZod, 1978 wels gamoqveynda praqtikosi 
iuristebis  qeiT da jeims qrendelebis naSromi, romlitac 
warmodgenil iqna paulis zemoT ganxiluli testis safuZvelze 
SemuSavebuli gamWoli pasuxismgeblobis axleburi modeli.   

modeli ayalibebs mSobel-Svilobili korporaciebis 
farglebSi deda korporaciis pasuxismgeblobis sam fundamentur 
elements: 1.  dominireba 2. aramarTlzomieri mizani 3. sajaro 
wesrigi.310 amasTan avtorebis mier sistematizirebulia 
winapirobebi - 31  garemoba (,,praqtikosis sakontroli sia’’, 
rogorc Tavad avtorebi uwodeben),311 romelic unda daadasturos 
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praqtikosma iuristma gamWoli pasuxismgeblobisgan partnioris 
dasacavad.  kerZod, es garemoebebia:312 
 
1. partniori ar aris korporaciis saxelSekrulebo an sxva tipis 
valdebulebis mxare; 
2. ar aris saxeze arasaTanado kapitalizacia; 
3. Svilobili ar gadis masStabur zaralze, im pirobebSic ki, 
roca deda korporacias rCeba mxolod mogeba; 
4. Aadgili ar hqonia kompaniis kreditorebis SecdomaSi Seyvanas; 
5. kreditorebisTvis ar SeuqmniaT mcdari warmodgenebi 
korporaciis finansuri mdgomareobis Sesaxeb; 
6. mSobel-Svilobil korporaciebs ar hyavT identuri 
dasaqmebulebi; deda korporacia ar niSnavs da  aTavisuflebs 
Svilobilis dasaqmebulebs; 
7. Svilobili korporacia Tavad gascems xelfasebs; aseve 
damoukideblad gansazRvravs xelfasebis odenobas; 
8. mSobel-Svilobil korporaciaSi dasaqmebul pirebTan SromiTi 
urTierTobebi iwarmoeba gancalkebulad da damoukideblad; 
9. Ddedasa da Svilobilis aqvT damoukidebeli ofisebi da 
gansaxvavebuli sakontaqto monacemebi; 
10. Mmenejmentis sxdomebi imarTeba gancalkevebulad; 
11. Svilobili awarmoebs sabuRaltro wignebs mxolod Tavisi 
operaciebis Sesaxeb; 
12. Svilobils gaaCnia damoukidebeli sabanko angariSi; 
13. Svilobilis mogeba ar aisaxeba deda korporaciis finansur 
angariSebSi; 
14. AmSobel-Svilobili korporaciebi damoukideblad axdenen 
sagadasaxado angariSsworebas; 
15.  Svilobili Tavad awarmoebs molaparakebebs sesxis an sxva 
dafinansebis mopovebis Sesaxeb; 
16.  Svilobili ar sesxulobs fuls deda korporaciisgan; 
17. Nfinansuri tranzaqciebi mSobel-Svilobils Soris saTanadod 
dokumentirebulia da akmayofilebs gaSlili xelis princips; 
18. Ddeda kompania ar axdens Svilobilis sesxis uzrunvelyofas; 
19.  Svilobilis mogeba deda korporaciis mogebasTan mimarTebiT 
ar aris Seusabamod mcire; 
20. orive kompania calcalke sargeblobs sadazRveo produqtiT, 
da damoukideblad ixdian sazaRvevo premiebs; 
21.  SesyidvebTan dakavSirebuli saqmianoba xorcieldeba 
gancalkevebulad. 
22. ar axorcieleben erTobliv reklamas an raime sazogadoebriv 
saqmianobas, romelic momxmarebels afiqrebinebda rom isini 
warmoadgenen erT organizacias. 
23.  mSobel-Svilobili kompania erTmaneTs ar ganixilaven erT 
organizaciad an qvedanayofad. 
24. mSobel-Svilobili kompaniis aRWurviloba da sxva saqoneli 
aris gancalkevebuli 
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25. mSobel-Svilobili kompania erTmaneTSi ar axdens qonebis an 
valdebulebebis gacvals. 
26.  kompaniebs ar aqvT gaformebuli xelSekruleba erTamenTisgan 
saqonlis an momsaxurebis Sesyidvis Sesaxeb. 
27. Svilobili da deda kompania eqskluziurad ar saqmianoben 
erTmaneTTan. 
28. deda korporacia ar axdens Svilobilis kontaqtebis 
Semowmebas, aseve finansuri saqmianobis detalur Semowmebas,  rac 
gulisxmobs imaze met CarTulobas, vidre momgebiani saqmianobiT 
dainteresebuli Cveulebrivi partniori CaerTveboda. 
29. deda korporacia ar axdens Svilobilis mier samuSaoebis 
ganxorcielebis wesis kontrols; 
30.  deda korporacia ar blokavs Svilobilis mniSvnelovan biznes 
gadawyvetilebebs; 
31.  mSobel-Svilobili korporaciebi axorcieleben gansxvavebul 
samewarmeo saqmianobaSi; 
 
   gamWoli pasuxismgeblobisTvis ar aris aucilebeli, rom 
aRniSnuli faqtorebi warmodgenil iqnes kumulatiurad. aRiSnuli 
faqtorebi, precedentuli samarTlis mixedviT warmoadgenen 
sasamarTlos mier sxvadasxva mocemulobaSi, gamWoli 
pasuxismgeblobisTvis dasaxelebul mniSvnelovan garemoebebs. 
komentatorebis mier gamoTqmulia azri, rom dasaxelebul 
faqtorebTan meqanikuri Sesabamisoba, daicavs partniors 
korporaciul safarvelis gaWolvisgan. GgamoTqmulia mosazreba 
rom nebismieri, maT Soris yvelaze detalizebuli siis dacvac, ki 
ar uzrunvelyofs partnioris dacvas, im SemTxvevaSi, rodesac 
korporacia gamoyenebulia sajaro wesrigis moTxovnebisTvis 
gverdis asavlevad.313 
  ganxiluli modelis avtorebis mosazrebiT, maT, visac surT 
korporaciuli safarvelis SenarCuneba, unda daicvan sasamarTlo 
praqtikiT gamokveTili rac SeiZleba meti ,,meqanikuri’’ faqtori da 
amavdroulad mxedvelobaSi unda miiRon sajaro wesrigis  
fundamenturi moTxovnebi. 314 
 

1.1.3 gamWoli pasuxismgebloba federalur da calkeuli Statebis 
doneze 
 
naSromis winamdebare nawilSi ganxlulia korporaciuli 
safarvelis gaWolvis doqtrinis ganviTareba aSS-s 
sasamarTloebSi.  
 

1.1.3.1 aSS-is uzenaesi sasamarTlos praqtika 
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aSS-Si gamWoli pasuxismgeblobis doqtrinis gamoyenebas 
vxvdebiT, rogorc Statebis, aseve federalur doneze. aSS-s 
uzenaesma sasamarTlom saqmeSi Simmons Creek Coal Co. v. Doran 
Camoayaliba korporaciuli safarvelis gaWolvis Statebis doneze 
gavrcelebis safuZveli.315  aRniSnuli gadawyvetilebis miRebidan 
ramdenime wlis Semdeg ukve Statebis sasamarTlo doneze daiwyo 
korporaciuli safarvelis gaWolvis CarCoebis Camoyalibeba. 
viskonsinis Statis sasamarTlos 1905 wlis gadawyvetileba 
miiCneva gamWoli pasuxismgeblobis zogadi formulis 
Camoyalibebis pirvel mcdelobad. kerZod, saqmeSi United States 

v.Milwaukee Refrigerator Transit Co. sasamarTlom daadgina, rom 
korporaciis damoukidebeli da gancalkevebuli statusi ZalaSia 
iqamde, sanam sakmarisi garemoebebiT ar daadasturdeba 
sawinaaRmdego.316  rodesac iuridiuli piris SezRuduli 
pasuxismgebloba  gamoiyeneba sazogado keTildReobis winaaRmdeg, 
aramarTlzomieri qmedebisaTvis, TaRliTobis an sxva danaSaulis 
Sedegad sasjelisTvis Tavis asarideblad, samarTali 
korporacias da partniors ganixilavs amxanagobad, da Sesabamisad, 
dadgeba partniorebis SeuzRudavi pasuxismgebloba.317 

aSS-Si gamWoli pasuxismgeblobis doqtrinaSi mniSvnelovani 
adgili ukavia TaRliTobis cnebas. Milwaukee-is gadawvetilebis 
Semdeg, aSS-is uzenaesma sasamarTlom saqmeSi J.J. McCaskill Co. v. 

United States ganmarta partnioris mxridan TaRliTobis faqtori 
gamWoli pasuxismgeblobis Sefardebisas.318 aRniSnul saqmeSi 
sasamarTlom daadgina, rom gamWoli pasuxismgebloba ekisreba im 
partniorsac, romelmac icoda sxva partnioris mier TaRliTobis 
Cadenis faqti.319 sasamarTlo eyrdnoboda argumentacias, romlis 
Tanaxmadac  partniorma dauSva korporaciis gamoyeneba 
TaRliTobis Casadenad an pasuxismgeblobisTvis Tavis 
asarideblad.320 sxva gadawyvetilebaSi aSS-is uzenaesma 
sasamarTlom kvlav ganmarta, rom kanonisTvis gverdis avlas ar 
SeiZleba ar mohyves pasuxismgebloba mSobel-Svilobili 
korporaciebis struqturaSi.321 am argumentaciaze dayrdnobiT 
sasamarTlom jgufSi Semavali yvela korporacia ganixila erT 
subieqtad. amave periodis saqmeSiDavis v. Alexander, uzenaesma 
sasamarTlom daadgina, rom rodesac Svilobili 
daqvemdebarebulia deda kompaniis kontrols, Svilobilis mier 
gaufrTxileblobiT moyenebuli zianisaTvis pasuxismgebloba unda 
daekisris dominanti korporacias.322 amdenad, aSS-s uzenaesma 
sasamarTlom me-20 saukunis dasawyisSive SeimuSava mSobel-
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Svilobili korporaciebis farglebSi pasuxismgeblobis 
gansazRvris zogadi formula. 

aSS-is uzenaesi sasamarTlos praqtikaSi gamWoli 
pasuxismgeblobis formulis gafarToeba ukavSirdeba 1944 wels 
saqmeze Anderson v. Abbott miRebul gadawyvetilebas.323 sasamarTlom 
yuradReba gaamaxvila sajaro wesrigze, romelic arasaTanado 
kapitalizaciis SemTxvevaSi, ganixila gamWoli pasuxismgeblobis 
safuZvlad. sasamarTlom aRniSna, rom partniors ekisreba 
pasuxismgebloba im SemTxvevaSi, rodesac is  ar axdens 
korporaciis adekvatur dafinansebas.324 

SedarebiT axal gadawyvetilebebSi aSS-is uzenaesi 
sasamarTlo gamWoli pasuxismgeblobas ganixilavs, rogorc 
samarTlianobis miRwevis meqanizms im SemTxvevebSi, rodesac 
korporaciuli safarveli gamoiyeneba   upiratesi sajaro 
wesrigis  sawinaaRmdegod.325 
 erT-erT bolo da  gaxmaurebul saqmeSi - United States v. 

Bestfoods-Si ki uzenaesma sasamarTlom deda korporaciis 
pasuxismgeblobis standartad ganixila ara Svilobilze 
kontroli, aramed am ukanasknelis saqmianobaSi Carevis xarisxi. 
sasamarTlos poziciiT, aseT SemTxvevaSi deda kompaniis 
pasuxismgebloba dgeba ara Svilobilis qmedebis, aramed Tavad 
deda kompaniis qcevis gamo.326 

unda iTqvas, rom mocemul saqmeSi uzenaesma sasamarTlom 
swori Sefaseba misca deda kompaniis rols pasuxismgeblobis 
gansazRvrisas. kontroli Tavis TavSi,  rogorc  faqti, ver iqneba 
sakmarisi safuZveli gamWoli pasuxismgeblobisaTvis. saWiroa 
kontrolis aramarTlzomieri gamoyenebis, korporaciis 
yoveldRiur saqmianobaSi Carevis faqtis dadasturebac. 
 
 

1.1.3.2 gamWoli pasuxismgebloba Statebis samarTalSi 
 
Statebis sasamarTlo praqtikaSi uxvad aris gamWoli 

pasuxismgeblobis precedentebi. winamdebare TavSi, oTxi 
iurisdiqciis magaliTze, ganxilulia gamWoli pasuxismgeblobis 
regulirebis modeli Statebis samarTalSi. Statebis samarTlis 
SerCevisas arCevani gakeTda delaveris, niu-iorkis, texasisa da 
masaCuseTsis Statebze, rac ganpirobebulia Semdegi faqtorebiT: 
delaveris sakorporacio samarTlis ganviTarebis kuTxiT miiCneva 
wamyvan Statad.327 niu-iorki, Tavis mxriv,  iyo erT-erTi pirveli 
Stati, sadac daiwyo gamWoli pasuxismgeblobis doqtrinis 
samosamarTlo samarTalSi ganviTareba,328 ramac mniSvnelovani 
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gavlena iqonia doqtrinis mecnierul doneze damuSavebaze.329 
texasis Statis magaliTze warmoCenilia farTo samosamarTlo 
regulirebis sakanonmdeblo SezRudvis  modeli.330 masaCuseTsis 
Stati ki, garda imisa, rom warmoadgens pirvel Stats, sadac 
amoqmedda pasuxismgeblobis SezRudvis principi,331 gamoirCeva 
mdgari precedentuli samarTaliT,332 rac ganapirobebs imas, rom 
gamWoli pasuxismgeblobis Tavdapirvel precedentebs droTa 
ganmavlobaSic ar daukargavT aqtualoba. 
 

1.1.3.2.1 delaveris Stati 
 

gamWoli pasuxismgeblobis sakiTxi delaveris sakorporacio 
samarTalSi ar aris ise ganviTarebuli, rogorc sxva Statebis 
samarTalSi.333 aRniSnuli SeiZleba ganpirobebuli iyos imiTac, 
rom delaveris Stati, istoriulad qmnida partniorTa da 
xelmZRavnelTa sasargeblo moqnil kanonmdeblobas. swored 
moqnili kanonmdeblobisa da maRali donis samosamarTlo 
samarTlis gamo delaveris StatSi dafunebulia araerTi didi da 
cnobili korporacia. 

delaveris StatSi gamWoli pasuxismgeblobis sarCeli 
SeiZleba dakmayofildes mxolod im SemTxvevaSi Tu saxezea 
TaRliToba. delaveris Statis sasamarTlo praqtikaSi yvelaze 
mniSvnelovani gadawyvetileba miRebul iqna 1967 wels saqmeze 
Pauley Petroleum Inc. v. Continental Oil,334 sadac  delaveris uzenaesma 
sasamarTlom aRniSna, rom gamWoli pasuxismgeblobis gamoyeneba 
daiSveba mxolod samarTlis interesSi, rodesac TaRliTobis, 
kanonmdeblobis darRvevis sazogado aramarTlzomieri qmedebis 
faqti moiTxovs amas. im faqtebs Soris, romelsac delaveris 
sasamarTloebi aniWeben gadamwyvet mniSvnelobas unda gamoiyos: 1. 
iyo Tu ara korporacia saTanadod kapitalizirebuli; 2. iyo Tu 
ara korporacia gadaxdisunariani; 3. gaicemoda Tu ara 
dividendebi, daculi iyo Tu ara korporaciis dokumentaciis 
warmoebis wesi da sxva korporaciuli formalobebi; 
funqcionirebda Tu ara direqtorati; 4. iyenebda Tu ara dominant 
aqcioneri korporaciis finansebs; 5 xom ar gamoiyeneboda 
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korporacia dominanti  partnioris mier fasadad;335 damoukidebeli 
identurobis araarsebobis mtkicebulebad miiCneva, korporaciis 
nulovani balansi da erTpirovnulad valebis dafarvis 
SeuZlebloba.

336 

 

1.1.3.2.2 niu-iorkis Stati 
 

niu-iorkis Statis samarTali aerTianebs gamWoli 
pasuxismgeblobis yvelaze cnobil precedentebs. Ppraqtikis 
ganviTareba moicavs or etaps. Ppirveli etapi Berkey,

337
 Bartle

338 da 
Walkovszky

339
 saqmeebze miRebuli gadawyetilebebia. Aam 

gadawyvetilebebma Camoayalibes erTgavari CarCo, romlis 
farglebSic deda korporaciis pasuxismgebloba SeiZleba dadges, 
mxolod im SemTxvevaSi Tu Svilobili warmoadgens ,,saSualebas” 
deda korporaciis xelSi, romelic gamoiyeneba TaRliTobis, 
ukanonobis an cru warmodgenebis Sesaqmnelad.340 xolo 
individualuri partnioris koteqstSi pasuxismgeblobis 
gansazRvrisaTvis gadawmyvetia is garemoeba, rom partniori 
iyenebs korporacias arakeTilsindisierad, piradi 
sargeblisaTvis.341 

niu-iorkis samarTlis ganviTarebis meore etapze, ganimarta 
gamWoli pasuxismgeblobis formula. mSobel-Svilobili 
korporaciebis SemTxvevaSi pasuxismgebloba dadgeba TaRliTobis, 
ukanonobis aRsakveTad an samarTlianobis misaRwevad. 
individualuri partniorebis SemTxvevaSi ki saWiroa sami 
garemoebis arseboba: 1. korporaciis sruli kontroli 2. 
kontrolis gamoyeneba aramarTlzomieri qmedebis 
gansaxorcielebad. 3. aramarTlzomieri  qmedebis ganxorcielebis 
Sedegad damdgari ziani.342N 

aRsaniSnavia, niu-iorkis Statis saapelacio sasamarTlos 
mier SemuSavebuli aTfaqtoriani testi343, romelic moicavs Semdeg 
garemoebebs: 

1. korporaciul formalobaTa daucveloba 
2. arasaTanado kapitalizacia  
3. Tanxebis gadineba, romelic ar marTldeba korporaciis 

ineteresebiT.  
4. saerTo partniorebi, oficrebi, direqtorebi da 

personali; 
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5. saerTo saofise sivrce, sakontaqto informacia; 
6. ra farglebiT iyenebs biznes diskrecias domimanti 

korporacia? 
7. akmayofilebs Tu ara korporaciis xeSekrulebebi 

gaSlili xelis princips? 
8. ganixilavs Tu ara dominanti partniori 

daqvemdebarebul korporacias damoukdiebeli mogebis 
centrad; 

9. faravs TuU ara daqvemdebarebuli korporacia dominant 
korporaciis valebs an gascems mis sasargeblod 
garantiebs? 

10. iyenebs Tu ara partniori daqvemdebarebuli 
korporaciis qonebas, rogorc sakuTars. 

 
Tumca sxva sasamarTloebi am tests ar miiCneven sakmarisad 

moqnilad. ZiriTadad dabneulobas iwvevs is faqti, rom testi 
saTanado mniSvnelobas ar aniWebs dominanti subieqtis mier 
kontrolis gamoyenebas,344 rac gadamwyvetia gamWoli 
pasuxismgeblobisaTvis. 
 
 
 

1.1.3.2.3 texasis Stati 
 

texasis StatSi gvxvdeba gamWoli pasuxismgeblobis 
regulirebis unikaluri modeli. farTo sasamarTlo 
interpretaciis pirobebSi kanonmdeblobiT aris Camoyalibebuli 
partnioris piradi pasuxismgeblobis gamomricxavi rigi 
garemoebebi. 

tradiciulad texasSi, partnioris piradi pasuxismgebloba 
miiCneoda sagamonakliso SemTxvevad.345 damokidebuleba Seicvala 
texasis uzenaesi sasamarTlos mier 1986 wels miRebuli 
gadawyvetilebiT saqmeze Castleberry v. Branscum.346 aRniSnul saqmeSi 
qasTlberim sarCeli aRZra korporacia Texan Transfer Inc. da   misi 
partniorebis winaaRmdeg korporaciis mier xelmowerili 
Tamasuqis gamo. sasamarTlom daadgina, rom partniorebma 
gamoiyenes Texan Transfer Inc. TaRliTobisTvis.  sasamarTlom Tavis 
msjelobaSi amosaval wertilad miiCnia is garemoeba,  rom 
partniorebi Tavad ar ganixilavdnen korporacias gancalkevebul 
subieqtad da aRniSnulis mxedvelobaSi miRebiT, sasamarTlom 
ganmarta, rom Tuki partniori Tavad ugulebelyofs 
korporaciasTan gancalkevebulobas, maSin samarTalmac 
analogiurad unda ganixilos  gancalkevebulobis principi.347 
aRniSnulis samarTlebrivi dasabuTebulobisaTvis sasamarTlom 
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mimarTa alter egos princips, romelic misive ganmartebiT iZleva 
imis SesaZleblobas, rom  korporaciis qmedebisaTvis 
pasuxismgebloba daekisros, rogorc individualur partniors, 
aseve deda kompanias.348 

texasis sasamarTlo praqtikis analizis Sedegad SeiZleba 
gaimijnos erTis mxriv, individualuri partniorsa da 
korporacias Soris, xolo meores mxriv, mSobel Svilobil 
korporaciebs Soris urTierTobis xasiaTis dasadgenad 
gasaTvaliswinebeli garemoebebi. 

individuli partnioris SemTxveveaSi yuradReba unda mieqces 
Semdeg garemoebebs: korporaciisa da partnioris qonebis 
gancalkevebuloba, finansuri interesis sakuTrebis da kontrolis 
moculoba. Giyenebda Tu ara partniori korporacias piradi 
interesebSi. Kkorporaciis samewarmeo saqmianobis xasiaTisa da 
riskebis WrilSi iyo Tu ara saxeze saTanado kapitalizacia.349 
mSobel-Svilobili korporaciebis SemTxvevaSi dasadgenia:350 

1.  mSobel-Svilobilis saerTo sakuTreba. 
2. saerTo xelmZRvaneloba, zeda da qveda rgolis menejmenti. 
3. saerTo departamentebi. 
4. konsolidebuli finansuri angariSebi. 
5. deda kompaniis mxridan Svilobilis dafinanseba. 
6. arasaTanado kapitalizacia. 
7. deda kompaniis mier Svilobilis dasaqmebulebisTvis 
xelfasebis gacema da sxva xarjebis dafarva. 
8. mxolod deda kompania axorcielebs samewarmeo saqmianobas. 
9. deda kompaniis mier Svilobilis qonebis, rogorc sakuTariT 
sargebloba. 
10. yoveldRiuri saqmianobis erTad ganxorcieleba. 
11. Svilobilis korporaciul formalobaTa daucveloba. 
12. Svilobilis menejmenti moqmedebs damoukideblad, Tu deda 
korporaciis inetersebSi. 
13. sarCelidan gamomdinare sadavo qmedebasTan dakavSirebuli  
iyo Tu ara deda kompania, TanamSromlis, menejmentis an 
direqtoris   saxiT. 

 
texasis uzenaesi sasamarTlos poziciis Tanaxmad texasis 

sasamarTloebma gamWoli pasuxismgeblobis regulirebis moqnili 
da faqtebze damyarebuli midgoma unda airCion, raTa SesaZlebeli 
gaxdes gamWoli pasuxismgeblobis miznebis miRweva.351 qasTelberis 
saqmeze miRebuli gadawyvetilebiT uzenaesma sasamarTlom aseve 
daadastura, rom mosarCelesTvis ar aris savaldebulo 
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TaRliTobis ganzraxvis damtkiceba (e.w. realuri TaRliToba),352 
sakmarisia e.w. naguslixmebi TaRliTobis dadastureba. 
nagulisxmebi TaRliToba, faqtobrivi TaRliTobisgan 
gansaxvavebiT, gulisxmobs erTi piris mier usamarTlo 
upiratesobis mopovebas meore piris mimarT, da ar moiTxovs 
ganzraxvis elements.353 

texasis uzenaesi sasamarTlos meir gamWoli 
pasuxismgeblobis doqtrinis farTo ganmartebis Semdeg, texasis 
kanonmdeblobaSi, kerZod ki texasis biznes korporaciebis aqtSi 
Sevida cvlilebebi, romlis mixedviTac garkveulwilad SeizRuda 
gamWoli pasuxismgeblobis doqtrinis farglebi.Atexasis biznes 
korporaciebis aqtis 2:21 muxlSi orjer Sevida cvlilebebi 1989 
da 1993 wlebSi.354 aRniSnuli muxlis dRes moqmedi redaqciis 
Tanaxmad, korporaciuli safarvelis gaWolva ar daiSveba, garda 
im SemTxvevisa, rodesac korporaciis organizaciuli forma 
gamoieyeneba kredtorTa winaaRmdeg realuri TaRliTobis 
Casadenad, partnioris an dakavSirebuli pirisTvis uSualo piradi 
sargeblis miRebis mizniT.355 amdenad, normis formulirebidan 
gamomdinare is gamoiyeneba mxolod saxelSekrulebo 
moTxovnebisTvis Tavis aridebis SemTxvevaSi,  isic im SemTxvevaSi, 
Tu mosarCele daadasturebs, rom partniorma, deda korporaciam an 
sxva dakavSirebulma korporaciam piradi sargeblis misaRebad 
gamoiyeneba valdebulebis gamomwvevi qmedebis ganmaxorcielebli 
korporacia faqtobrivi TaRliTobis Casadenad.356 aRniSnuli 
sakanonmdeblo cvlilebis Sedegad, rogorc vxedavT, qastelberis 
saqmeze dadgenili nagulisxmebi TaRliTobis koncefciis nacvlad, 
saWiroa realuri TaRliTobis  dadastureba. amdenad, moxda 
sasamarTlo midgomis limitireba. Aamis garda, sakanonmdeblo 
regulirebam garkveuli bundovaneba gamoiwvia deliqtismieri 
moTxovnebis mimarT. kerZod, ra standartiT unda moxdes gamWoli 
pasuxismgeblobis gansazRvra, Tu sakanonmdeblo standarti 
logikurad exeba mxolod saxelSekrulebo SemTxvevebs. 
Sesabamisad, saxezea ori SesaZlebloba. Ppirveli, analogiis 
wesiTUunda moxdes deliqtismier moTxovnebze sakanonmdeblo 
standartis gavrceleba, an meore, deliqtismier kreditorebis 
SemTxvevaSi SedarebiT msubuqi midgomis gamoiyeneba (realuri 
TaRliTobis mtkicebis tvirTisgan kreditoris gaTavisufleba).   
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1.1.3.2.4 masaCuseTsis Stati 
 

masaCuseTsis Statis sasamarTlo praqtika erT-erTi yvelaze 
mdgaria. sasamarTloebi dRemde misdeven me-20 saukunis pirvel 
naxevarSi miRebul gadawyvetilebebs.357 Aam mxriv yvelaze 
mniSvelovani gadawyvetilebaa Hanson v. Bradley.

358
 aRniSnul saqmeSi, 

arasaTandod kapitalizirebuli korporaciis partnioris vali 
hqonda Tavad  korporacias, romlis uzrunvelsayofad partnioris 
sasargeblod korporaciis qoneba daitvirTva ipoTekiT. 
sasamarTlom ganmarta, rom partniori SeiZleba iyos Tavisi 
korporaciis kreditori. Ees bunebrivi da kanonieri SemTxvevaa. 
amasTan, partniori kreditori ufro metad aris daculi 
riskebisgan, vidre gare kreditori. aseT dros sasamarTlos 
ufleba da movaleobaa, rom Seafasos mdgomareoba korporaciuli 
formis miRma.  mocemul SemTxvevaSi saxeze iyo arasaTanado 
kapitalizirebuli korporacia, romelic samewarmeo saqmianobas 
(sastumros operireba) axorcielebda kreditis safuZvelze. 
sasamarTlom mocemul SeTxvevaSi, yuradReba gaamaxvila imaze, 
rom mosarCelisaTvis cnobili iyo informacia susti 
kapitalizaciis Sesaxeb. swored aRniSnuli garemoeba miiCnia 
sasamarTlom kreditoris moTxovnis dakmayofilebaze uaris 
gadamwyvet faqtorad.  

masaCuseTsis sasamarTlo praqtikis mixedviT gamWol 
pasuxismgeblobas gaaCnia sami winapiroba: 1. Dpartnioris 
dominanturi mdgomareoba an korporaciis kontroli 2. 
dominanturi mdgomareobis an kontrolis gamoyeneba usamarTlo an 
TaRliTuri gziT. 3. uSualo ziani. rodesac kreditors ziani 
adgeba imis gamo, rom ,,gaxelili TvalebiT” e.i. gacnobierebulad 
Sevida saxelSekrulebo urTierTobaSi. msgavs viTarebaSi 
kreditori ver daeyrdnoba partnioris arasaTanado qmedebas, 
rogorc misi pasuxismgeblobis winapirobas. sasamarTlom gamWoli 
pasuxismgeblobis mniSvnelovan garemoebad daadgina SemTxveva, 
rodesac korporacia gamoiyeneba TaRliTuri saSualebiT sajaro 
wesrigisaTvis gverdis asavlisaTvis.359 
 
 
1.1.4 korporaciuli safarvelis gaWolva specialuri regulirebis 
sferoebSi 
  
 aSS-Si didi debatebis sagania korporaciuli safarvelis 
gaWolva im sferoebSi, romlebic federalur doneze specialur 
regulirebas eqvemdebareba.  eseTia magaliTad, tranzaqciaTa 
kontrolisa da garemos dacvis sferoebi. 
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1.1.4.1 UFTA - unificirebuli wesebi TaRliTuri transferis Sesaxeb 
 
 aSS-Si 1984 wlidan moqmedebs unificirebuli wesebi 

TaRliTuri transferis Sesaxeb (Uniform Fraudulent Transfer Act, 

SemdegSi UFTA). misi winamorbedi iyo TaRliTuri gadacemis 
Sesaxeb aqti (Uniform Fraudulent Conveyance Act). orive es dokumenti 
efuZneba princips, romlis Tanaxmad, movales ekrZaleba 
gadamalos qoneba TvalTmaqcuri tranzaqciis gziT, imisgan 
damoukideblad, gaTvaliswinebulia Tu ara xelSekrulebaSi 
eseTi akrZalva.360 es koncefcia aSS-Si gavrcelda inglisidan, 
sadac es principi inkorporirebuli iyo e.w. elizabetis statutSi 
(Fraudulent Conveyances Act 1571 - Statute of 13 Elizabeth 1571).

361    
  TaRliTuri transferis Sesaxeb unificirebuli aqti 

krZalavs gadaxdisuunarobisas TaRliTur tranzaqciebs, xolo 
kreditors aniWebs Secilebis da qonebis dayadaRebis uflebas.362  

 UFTA gamoyofs sami saxis TaRliTur transfers: 1. 
nebismieri gadacema, romelic movalem ganaxorciela im 
ganzraxviT, rom daabrkolos an gaaWianuros kreditoris 
moTxovnis Sesruleba an moatyuos kreditori; 2. nebismieri 
transferi, romlis sanacvlod movaleom ar miiRo adekvaturi 
anazRaureba, da romlis Sedegadac movalis darCenili qonebis 
Sefardeba arsebul da mosalodnel valdebulebebTan 
aragonivrulad dabalia; 3. nebismieri transferi, romlis 
sanacvlod movale ar iRebs adekvatur anazRaurebas da 
acnobierebs, rom eseTi tranzaqcia mas gadaxdisuunarobamde 
miiyvans.363 
 imis miuxedavad, rom TaRliTuri transferis akrZalvis 

principi da gamWoli pasuxismgebeloba msgavs Rirebulebebs 
efuZneba, aSS-s sasamarTloebi partnioris piradi 
pasuxismgeblobis dadgenisas TaRliTuri transferis Sesaxeb 
aqtis gamoyenebis nacvlad, mainc korporaciuli safarvelis 
gaWolvis doqtrinas eyrdnobian.364 Ees ganpirobebulia ramdenime 
garemoebiT: TaRliTuri transferis akrZalvis principi aqcents 
akeTebs im tipis tranzaqciebze, romelTac ar sdevs samarTliani 
da eqvivalenturi anazRaureba korporaciis sasargeblod, maSin, 
rocaKkorporaciul formalobaTa daucveloba gulisxmobs Tavad 
aseT tranzaqciaTa identificirebis SeuZleblobas. arasaTanadod 
kapitalizirebuli korporaciis SemTxvevaSi ki, SeiZleba arc iyos 
saxeze raime tranzaqcia.365 aRniSnulis sapirispirod, gamWoli 
pasuxismgeblobis doqtrinas, farTo da moqnili konstruqciis 
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xarjze, aqvs unari moicvas SemTxvevaSi farTo wre. amdenad, 
gakotrebis dros TvalTmaqcuri tranzaqciebis Secilebis 
ufleba, ver faravs im SemTxvevebs, romelic SeiZleba moicvas 
gamWoli pasuxismgeblobis doqtrinam.  
 miiCneva, rom UFTA saTanadod ar  icavs deliqtismier 

kreditorebs.366 amis garda, UFTA-s erT-erTi ZiriTadi principi, 
romelic sasamarTlo praqtikaSic aisaxa, gulisxmobs, rom 
kreditoris moTxovna, imisaTvis, rom daeqvemdebaros  UFTA-s 
wesebs, unda warmoiSvas TaRliTur transferamde.367 Sesabamisad, 
UFTA-s regulirebis miRma rCeba iseTi SemTxvevac, rodesac 
TaRliTuri transferebi win uswrebs kreditoris vadamosul 
moTxovnas, miuxedavad imisa, rom Tavad, moTxovnis warmomSobi 
garigeba SeiZleba dadebuliyo TaRliTuri transferis 
ganxocilebamde. 
 

1.1.4.2  CERLCA - yovlismomcveli ekologiuri zianis, kompensaciisa 
da pasuxismgeblobis aqti 
 
 
 CERLCA miRebul iqna 1980 wels.368 igi aregulirebs garemoSi 

mavne narCenebis daSvebis gamo damdgar ekologiur zianze 
sapasuxo qmedebebs, xolo kompaniebs garkveul finansur 
valdebulebebs akisrebs  dabinZurebis aRmofxvris mosakreblebis 
gadaxdis formiT.369 
A aqtis miRebidan ganCnda precedentebi, roca CERLCA-s 

Sesrulebisgan Tavis aridebis mizniT kompaniebi qmnidnen rTul 
korporaciul stuqturas, romlis farglebSic pasuxismgeloba 
dgeboda mxolod erTi kompaniisTvis.370 Aamdenad, sasamarTlo 
praqtikaSi warmoiSva problema CERLCA-s miznebisTvis 
gadaewyvitaT makontrolebeli partnioris pasuxismgebelobis 
sakiTxi. sasamarTlo precedentebi cxadyofen, rom deda kompaniis 
pasuxismgeblobisTvis Svilobilis korporaciuli safarvelis 
gaWolvaa saWiro.371 aseT davebSi, pirvel rigSi, dgindeba wesebis 
darRveva, ris Semdegac saWiroa ramdenime garemoebis 
dadastureba. pirveli, gaaCnda Tu ara deda kompanias 
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Section 5(a). 
368

 Comprehensive Environmental Response, Compensation, and Liability Act of 1980, miRebulia 
aSS-s 96-e mowvevis kongresis mier. 
369

 Oswald., Bifurcation of the Owner and Operator Analysis under CERCLA: Finding Order in the 

Chaos of Pervasive Control, 72 Wash. U. L. Q. 223, 1994, 224. 
370

 Menell, Liability of Parent Corporations for Hazardous Waste Cleanup and Damages, 99 Harv. L. Rev. 

986, 1986, 1003. 
371

 Menell, Liability of Parent Corporations for Hazardous Waste Cleanup and Damages, 99 Harv. L. Rev. 

986, 1986, 1001. 



88 

 

SesaZlebloba ekontrolebina Svilobili. meore, iyenebda Tu ara 
deda kompania am SesaZleblobas.372 
 
 

1.2 gamWoli pasuxismgeblobis safuZvlebi inglisSi 
 

gamWoli pasuxismgeblobis doqtrinis gaviTarebas safuZveli 
daudo inglisis lordTa palatis 1987 wlis cnobilma 
gadawyvetilebam saqmeze Salomon v. A Salomon &Co. am saqmeSi lord 
helsberim, fiqciis Teoriaze dayrdnobiT uaryo korporaciuli 
safarvelis gaWolvis SesaZlebloba. Ggadawyvetileba efuZneba im 
logikas, rom radganac kompania dafuZnda kanonmdeblobis 
(igulisxmeba Company Act 1862) moTxovnaTa dacviT, samarTlis 
TvalSi kompania, Tavisi xelovnurobis miuxedavad, iqca 
wevrebisgan damoukidebel da gancalkebul subieqtad.  

doqtrinis ganviTarebaSi gansakuTrebuli wvlili miuZRvis 
mosamarTle lord denings.373  swored mis saxels ukavSirdeba 
erTiani ekonomikuri elementis (Single Economic Unit) Teoriis 
Camoyalibeba. saqmeSi DHN Food Distributors Ltd. V Tower Hamlets London 

Borough Council  lordma deningma sami kompaniis urTierTkavSiri 
daaxasiaTa erTian ekonomikur kavSirad. Mmisi mosazrebiT aseTi 
tipis kavSiri, Tavisi bunebiT amxanagobis msgavsia.  am kavSirSi 
Semavali partniorebi samarTalma ar unda ganixilos sadavo 
samarTalurTierTobis subieqtebad.374 
 sasamarTloebi korporaciuli safarvelis Camoxsnis mizniT 

aseve iyeneben e.w. `agentis” (midnobili piris) Teorias. am Teoriis 
ZaliT SeiZleba dadges Crdilovani marwmuneblis 
pasuxismgebloba misi rwmunebulis qmedebisaTvis.375  TaRliToba 
aseve mniSvnelovani elementia pasuxismgeblobis gansazRvrisaTvis.  
inglisis sasamarTloebi misdeven pozicias, romlis mixedviTac, 
korporaciuli safarvelis gaWolva daiSveba mxolod ukidures 
SemTxvevebSi. mosamarTleebi aRiareben, rom doqtrina aniWebs maT 
erTgvar Zalauflebas, romelic gamoyenebul unda iyos 
samarTlianobis aRsadgenad. amis sapirispirod, mosamarTlis mier 
uflebamosilebis borotad gamoyenebam SeiZleba gamoiwvios 
usamarTloba.376 am poziciis gaTvaliswinebiT, TaRliTobis 
ararsebobis SemTxvevaSi, sasamarTloebi uars amboben 
korporaciuli safarvelis gaWolvaze.377 
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moraluri valdebulebebis darRvevas gulisxmobs da arRvevs sajaro interess. 



89 

 

 
 

1.2.1 gamWoli pasuxismgeblobis doqtrinis Tanamedrove tendenciebi 
 
 inglisSi korporaciuli safarvelis gaWolvis aRsaniSnavad 

gamoiyeneboda termini lifting the corporate veil. Tumca inglisis 
uzenaesi sasamarTlos 2014 wlis gadawyvetilebiT dadginda rom 
terminebi lifting da piericng ar aris identuri.378 sasamarTlos 
ganmartebiT, korporaciuli safarvelis Camoxnis – lifting-is 

SemTxvevaSi ar xdeba partniorisa da koporaciis 
gancalkevebulobis ugulebelyofa. sasamarTlo miawers qmedebas 
an qonebas korporaciis makontrolebel pirs, is ar axdens 
damoukidebeli da gancalkevebuli samarTalsubieqtobis 
ignorirebas. aRniSnulisgan gansxvavebiT ki piercing – gaWolva 
SeiZleba dadges mxolod erTaderT SemTxvevaSi, rodesac saxezea 
korporaciis gancalkevebuli organizaciul-samarTlebrivi 
formis borotad gamoyeneba, aramarTlzomieri miznebis 
misaRwevad. 

amdenad, inglisis uaxlesi precedent asxvavebs or 
SemTxvevas. erTi, rodesac saWiro xdeba damoukidebeli 
samarTalsubieqtobis ugulebelyofa imisaTvis, raTa miRweul 
iqnes korporaciuli mosasxamis miRma (organizaciuli formis 
borotad gamoyenebis SemTxveva) moqmedi piris pasuxismgebloba da 
meore, rodesac ar aris saxeze organizaciul-samarTlebrivi 
formis borotad gamoyeneba, Tumca sxva garemoebebis 
gaTvaliswinebiT, rogoricaa magaliTad, partnioris mier 
korporaciaze kontrolis ganxorcieleba, Tumca ara im xarisxiT, 
rom gadalaxos damoukidebeli samarTalsubieqtobis principi, 
SesaZlebeli xdeba partnioris pasuxismgeblobis gansazRvra an 
piriqiT korporaciis pasuxismgeblobis gansazRvra partnioris 
valdebulebebisaTvis. 

Tumca unda aRniSnos, rom zemoaRvniSnuli diferenciacia 
mxolod samarTlebriv metaforebze davas hgavs, radganac lifting da 
piercing Zalian xSirad erTidaigive faqtobriv garemoebebs emyareba 
da sakiTxis amgvarad dayofa ufro bundovans xdis korporaciuli 
safarvelis gaWolvis doqtrinis gamoyenebas.379 

zemoaRniSnulis garda, inglisis samarTalSi SeiZleba 
korporaciuli mosasxamis gaWolvis ori meqanizmis gamoyofa: 
sasamarTlosmieri da sakanonmdeblo. sakanonmdeblo meqanizmma 
aqtualoba moipova gasuli saukunis 80-iani wlebSi gakotrebis 
samarTlis reformis Sedegad, romelsac, Tavis mxriv, safuZvlad 

                                                                                                                                                                          

inglisis doqtrina efuZneba realur TaRliTobas e.w. “actual fraud”; Gakundi, The 

Interpretation of the Doctrine of Piercing the Corporate Veil by the UK Courts is More Successful Than 
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378

 Prest v Petrodel Resources Ltd [2013] UKSC. 
379 samarTlebrivi metaforebi viwro gagebiT unda iqnesGAganmartebuli. 
originalSi: “Metaphors in law are to be narrowly watched, for starting as devices to liberate thought 

they end often by enslaving it”, ix. mosamarTle kardozos msjeloba saqmeSi: Berkey v 

Third Avenue Ry. 244 N.Y. 84, 94, 155 N.E. 58, 61, (1926) 50 ALR 599, 604. 
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daedo gakotrebis samarTlisa da praqtikis ganmxilveli 
komitetis 1982 wlis angariSi.380 

sasamarTlosmieri meqanizmi gamoiyeneba im SemTxvevaSic, 
rodesac statuti an xelSekruleba, romlis monawilec aris 
korporacia, iTvaliswinebs korporaciuli safarvelis gaWolvis 
SesaZleblobas.381 
 

1.2.2 erTi ekonomikuri elementis Teoria – inglisis sasamarTlos 
araerTgvarovani midgoma 
 

erTi ekonomikuri elementis Teoria saSualebas iZleva 
ugulebelyofil iqnas korporaciuli jgufis calkeuli wevrebis 
damoukidebeli samarTalsubieqtoba, ris Sedegadac SesaZlebeli 
xdeba korporaciuli jgufis wevrebis ganxilva erT elementad. 
Teoria warmoadgens korporaciuli mosasxamis gaWolvis 
safuZvels, Tumca pirveli saqme, romliTac moxda Teoriis 
Camoyalibeba da davis gadawyveta mosarCelis sasargeblod, 
exeboda ara kreditorebis aramed Tavad partniorebis dacvas. 
saubaria DHN Food Distributors v. Towler Hamlets London Borough Council 

saqmeze, romelsac didi kritika mohyva, rogorc sasamarTlos, 
aseve mkvelvarebis mxridan.  saqmeSi sasamarTlom erTi 
ekonomikuri elementis Teoriis safuZvelze moaxdina 
korporaciuli safarvelis Camoxsna. saqme exeboda sam 
korporacias.Ddeda korporacia DHN Food Distributors, srulad 
flobda or Svilobil kompanias: Bronze, romlis sakuTrebaSic iyo 
mTeli uZrav qoneba, da Transport, romelic flobda satransporto 
saSualebebs. orive Svilobils hyavda saerTo direqtori. Towler 

Hamlets London Borough Council-ma moaxdina Bronze qonebis 
eqspropriacia, rasac Sedegad mohyva samive korporaciis 
nebayoflobiTi likvidacia, radganac ar gaaCndaT alternatiuli 
uZravi qoneba, romelic aucilebeli iyo maTi samewarmeo 
saqmianobis gasagrZeleblad. Towler Hamlets London Borough Council–s 
kanonmdeblobiT (Lord Compensation Act 1961) dadgenili wesiT unda 
gadaexada eqsproprirebuli qonebis Rirebuleba Bronze-sTvis, 
Tumca uars acxadeba eqpsropriaciis Sedegad DHN Food Distributors 
miyenebuli zianis anazRaurebisaTvis, ramdenadac Bronze  iyo iyo 
mxolod qonebis da ara mTliani biznesis mesakuTre. Mmocemul 
saqmeSi sasamarTlom korporaciuli jgufi ganixila erT 
elementad. msjelobaSi sasamarTlo uTiTebs, rom wilTa 100%-iani 
sakuTrebis SemTxvevaSi deda kompania srulad akontrolebs 
Svilobilis yvela nabijs. Svilobilebi warmoadgenen deda 
kompaniis mier sakuTari miznis miRwevis saSualebas da akeTeben 
mxolod imas, rasac deda kompania gadawyvets. swored am 
garemoebis gamo eseTi kompaniebi ar unda iqnen ganxilulni 
gancalkvebulebad. Sesabamisad, mocemul SemTxvevaSi sasamarTlom 
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CaTvala, rom deda kompanias hqonda kompensaciis moTxovnis 
ufleba. 

zemoT moyvanili saqme erT-erTi gaxmaurebuli SemTxvevaa, 
romelSic sasamarTlom erTi ekonomikuri elementis Teoriis 
safuZvelze daakmayofila mosarCelis moTxovna. Semdgom saqmeebSi, 
sasamarTlo axdenda doqtrinis ugulebelyofas. magaliTad, 

Woolfson v. Strathclyde Regional Council saqmeSi sasamarTlom uaryo 
korporaciuli jgufis erT subieqtad ganxilvis SesaZlebloba. 
saqmis faqtobrivi garemoebebis Tanaxmad, batoni vulsoni da misi 
meuRle flobdnen wils M&L Campell and Solfred HholdingSi. batoni 
vulsoni holdingTan erTad TanasakuTrebaSi flobda miwis xuT 
nakveTs, romelzec M&L Campell axorcielebda saqmianobas. M 

Strathclyde Regional Council–ma moaxdina miwis nakveTebis eqspropriacia. 
vulsonma da Solfred holdingma moiTxoves rogorc CamorTmeuli 
qonebis kompensacia, aseve im ziani anazRaureba, romelic miadga  
M&L Campell –s. sasamarTlom ar daakmayofila meore moTxovna, im 
safuZvliT, rom kontroli, romelic DHN Food Distributors v. Towler 

Hamlets London Borough Council saqmeSi iyo gadamwyveti, mocemul 
SemTxvevaSi ar dasturdeboda. 
 inglisis sasamarTlos Semdgomi wlebis praqtikis Tanaxmad, 

korporaciuli struqturis saerTo gamoyeneba, pasuxismgeblobis 
SezRudvis, korporaciuli saqmianobis organizebis an 
Semosavlebis gazrdis mizniT, ar aris sakmarisi garemoeba jgufis 
romelime wevri fasadur korporaciad miCnevisaTvis.382   
 

1.2.3 TaRliTobis cneba gamWoli pasuxismgeblobis konteqstSi 
inglisis samarTlis mixedviT 
 

inglisis samarTalSi TaRliToba ganixileba gamWoli 
pasuxismgeblobis  doqtrinis ZiriTad elementad.383 Sesabamisad, 
mniSvnelovania, moxdes TaRliTobis cnebis gansazRvra.  inglisis 
precedentuli samarTlis mixedviT, SeiZleba iTqvas, rom 
TaRliToba fasdeba maRali standartiT, radganac TaRliTobad 
miiCneva, rogorc ganzraxi qmedeba, aseve saTanado gulisxmierebis 
gamoCenebis gareSe kreditoris SecdomaSi Seyvana. kerZod, 
TaRliToba dadasturebulad CaiTvleba, Tu kreditoris 
SecdomaSi Seyvana xdeba gacnobierebulad an im rwmenis gareSe, 
rom garemoebebi namdvilia, aseve  daufiqreblad da garemoebebis 
nadvilobaSi darwmunebisa da saTanado zrunvis gamoCenis 
gareSe.384 sasamarTlo ganmartebis Tanaxmad, SecdomaSi Seyvana 
saTanado zrunvis gamoCenis gareSe SeiZleba gamoyenebul iqnes 
TaRliTobis dasamtkiceblad, Tumca savaldebulod ar udris 
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TaRliTobas. SecdomaSi Seyvana, Tu is aris im rwmenis Sedegi, rom 
mcdari garemoeba aris WeSmariti, ar warmoadgens TaRliTobas, da 
Sesabamisad, pirs ar unda daekisros mis gamo pasuxismgebloba.385 

amavdroulad, inglisis precedentuli samarTlis mixedviT, 
gamWoli pasuxismgeblobis konteqstSi TaRliTobis cneba 
ganimarteba farTod, da moicavs SecdomaSi ganzrax Seyvanas. 
gamWoli pasuxismgeblobis erT-erT  wamyvan saqmeSi386gamoyenebul 
iqna es midgoma. Aam saqmeSi kompaniis damfuZneblebma investorebis 
mosazidad Seqmnes sajaro warmodgena, rom samewarmeo saqmianoba 
xorcieldeba bazarze myari finansuri mdgomareobis mqone 
kompaniis mier, roca sinamdvileSi, saqmianobas axorcielebdnen 
Tavad.387 sasamarTlom es qmedeba CaTvala, iseT qmedebad, romelic 
marTalia warmoadgenda SecdomaSi Seyvanas, Tumca amavdroulad 
qmnida TaRliTobis faqts.388 
 
1.2.3.1 inglisis sasamarTlos midgoma SecdomaSi Seyvanis, rogorc 
gamWoli pasuxismgeblobis safuZvlis Sesaxeb 
 

inglisis uzenaesma sasamarTlom  2013 wels ganixila saqme, 
VTB Capital plc v Nutritek International Corp and others. romliTac Seicvala 
midgoma gamWoli pasuxismgeblobis farglebSi SecdomaSi Seyvanis, 
rogorc pasuxismgeblobis ZiriTadi faqtori mimarT.389 mocemul 
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sxvadasxva kompania da sami Svilobili kompania. tranzaqciis dasrulebis 
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rezidenti, da mosarCelis pozicia moTxovnis saxelSekrulebo safuZvlis 
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saqmeSi sainvesticio banki VTB Capital iTxovda kontrahenti 
kompaniis makontrolebeli partnioris, pirad pasuxismgeblobas, im 
safuZvliT, rom am ukanasknelis mier Seqmnili  mcdari 
STabeWdilebebi daedo safuZvlad kompaniasa da banks Soris 
sesxis xelSekrulebas. samarTlom CaTvala, rom am SemTxvevaSi 
gamWoli pasuxismgeblobis meqanizmis gamoyeneba iqneba 
gaumarTlebeli da winaaRmdegobaSi movidoda inglisis 
samarTalSi damkvidrebul principebTan. sasamarTlom aseve 
CaTvala, rom mocemul saqmeSi gamWoli pasuxismgebloba ar iyo 
kreditoris dacvis  adekvaturi meqanizmi. im SemTxvevaSi, Tu 
mosarCele daadasturebda, rom misi mxridan sesxis 
xelSekrulebis dadebis safuZveli gaxda makontrolebeli 
partnioris mier Seqnili mcdari STabeWdilebebi, banki 
uflebamosili gaxdeboda ziani aenazRaurebina deliqturi 
sarCeliT. Tumca sasamarTlos mosazrebiT, mocemul saqmeSi 
deliqturi moTxovnisaTvis saTanado forumi iyo ruseTis da ara 
inglisis sasamarTlo. uzenaes sasamarTlos, saqmis ganxilvis 
formidan gamomdinare, ar ganumartavs moaxdens Tu ara 
sasamarTlo korporaciuli safarvelis gaWolva TaRliTobis sxva 
SemTxvevebSi.  

sasamarTlos uari gamWol pasuxismgeblobis meqanizmis 
gamoyenebaze efuZneboda Semdeg garemoebebs: 1. korporaciuli 
safarvelis gaWolva gamoyeneba winaaRmdegobaSi movidoda 
gancalkevebul korporaciul samarTalsubieqtobasTan, rogorc 
fundamentur principTan, romelic dadgenil iqna 1897 wlis 
precedentiT, saqmeze  Salomon v A Salomon & Co Ltd

390
; 2. samarTali 

isedac iTvaliswinebs bankis interesTa dacvis meqanizmis 
deliqturi sarCelis safuZvelze da Sesabamisad, gamWoli 
pasuxismgeblobis saWiroeba ar arsebobda; 3. mosarCelis mier 
miTiTebuli faqtebi  ar adasturebdnen, rom korporacia 
gamoiyeneboda namdvili faqtebis gadasafarad. partnioris qceva 
ar iZleoda iseTi STabeWdilebis Seqmnis safuZvels, rom igi 
Tavad iRebda pasuxismgeblobas xelSekrulebidan gamomdinare. 
Sesabamisad, arcerT mxares ar hqonda legitimuri safuZveli 
evarauda, rom xelSekruleba ideboba partniorTan.391 mocemul 
saqmeSi, uzenaesi sasamarTlo daeyrdno sxva saqmeze SemuSavebul 
tests, romlis mixedviTac, korporaciuli safarvelis 
gaWolvisaTvis saWiroa, 1. kontroli da 2. darRveva, rac 
gamoixateba kompaniis fasadad gamoyenebaSi.392 

momdevno saqmeSi inglisis uzenaesma sasamarTlom moaxdina 
damoukidebeli samarTalsubieqtobis fundamenturi principis 
ukugdeba da partnioris valdebulebis Sesrulebis mizniT dauSva 

                                                                                                                                                                          
Sesaxeb  sasamarTlom ar gaiziara, sabolood dadginda, rom inglisis 
sasamarTlo ar iyo saqmis gansaxilvelad saTanado forumi, radganac saqme 
unda gadawyvetiliyo deliqturi normebiT. 
390
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kompaniis kuTvnili qonebis gadacema mosarCelisTvis.393 marTalia 
aRniSnuli saqme exeboda meuRleebs Soris qonebriv davas, da 
swored am konteqstSi moxda korporaciuli safarvelis Camoxsna 
Tumca aRniSnuli saqme aseve mniSvnelovania 
korporaciulsamarTlebrivi kuTxiTac.394 mocemul saqmeSi 
sasamarTlo Seecada ganesxvavebina safarvelis gaWolva (pirecing) 
da safarvelis Camoxsna (lifting) da daesabuTebina, rom isini ar 
arian identuri meqanizmebi. kerZod, sasamarTlos mosazrebiT 
gaWolva moiTxovs damoukidebeli samarTalsubieqtobis 
fundamenturi principis ukugdebas, xolo korporaciuli 
safarvelis moxsna, ki xdeba im SemTxvevSi, rodesac qmedeba da 
sakuTreba miewereba pirs, romelic akontrolebs kompania ise, rom 
ar xdeba damoukidebeli samarTalsubieqtobis ukugdeba. Aamave 
saqmeSi sasamarTlom ganmarta, rom korporaciuli safarvelis 
gaWolva erTaderT SemTxvveaSi daiSveba, rodesac xdeba 
korporaciis damoukidebeli samarTalsubieqtobiT borotad 
sargebloba.  
 

1.2.4 korporaciuli safarvelis gaWolva specialuri regulirebis 
safuZvelze 
 

1.2.4.1 winare vaWroba 
 

inglisis Company Act 2006-is Tanaxmad, sajaro SezRuduli 
pasuxismgeblobis kompania ar aris uflebamosili ganaxorcielos 
samewarmeo saqmianoba, sanam ar moipovebs kompaniaTa reestris  
sertifikats imis Sesaxeb, rom man daakmayofila dafuZnebasTan 
dakavSirebiT aqtis yvela moTxovna (mag. Seavso sawesdebo 
kapitali). Tuki am wesis darRveviT korporacia ganaxorcielebs 
raime moqmedebas, korporacias da mis direqtorebs ekisrebaT 
jarimebi, aseve im SemTxvevaSi Tu korporacia ver Seasrulebs 
aRebul valdebulebebs moTxovnidan 21 dRis ganmavlobaSi, maSin 
kompaniis direqtorebi solidarulad ageben pasuxs, korporaciis 
saxeliT ganxorcielebuli qmedebiT gamowveuli zianisaTvis.395 
 
1.2.4.2 TaRliTuri vaWroba da  aramarTlzomieri vaWroba 

aramarTlzomieri vaWroba (wrongful trading) gakotrebis 1986 
wlis aqtis Tanaxmad, exeba im korporaciebs, romlebic agrZeleben 
yoveldRiur komerciul saqmianobas miuxedavad imisa, rom 
korporacia faqtobrivad aris valauvali.  aramarTlzomier 
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 Prest v Petrodel Resources Limited and Others [2013] UKSC 34; am saqmeSi kompania 
petrodelis partnioris batoni prestis meuRle, ganqorwinebis Sedegad 
iTxovda qonebis gayofas. qonebis registrirebuli mesakuTre iyo kompania, 
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vaWrobis SemTxvevaSi ar aris saxeze partniorebis an da 
xelmZRvanelebis mxridan kreditorebis motyuebis ganzraxva. 
TaRliTuri vaWrobis (fraudulent trading) SemTxvevaSi ki gadamwyveti 
makvalificirebeli garemoebaa komerciuli saqmianobis 
gacnobierebulad gagrZeleba valdebulebaTa Seusruleblobis 
ganzraxvis gareSe. mtkicebis TvalsazrisiT, TaRliTuri vaWroba 
ufro rTuli dasadasturebelia, vidre aramarTlzomieri vaWroba. 

aramarTlzomieri iseve, rogorc TaRliTuri vaWrobis 
SemTxvevaSi SeiZleba dadges rogorc direqtoris, aseve 
Crdilovani xelmZRvanelis pasuxismgeblobac.396 aRniSnuli wesebis 
Crdilovani xelmZRvanelze gavrceleba saSulebas iZleva, rom . 
pasuxismgebloba Seefardos partniors.  
 

1.3 gamWoli pasuxismgeblobis safuZvlebi germaniaSi 
 

 germaniaSi gamWoli pasuxismgeblobis doqtrina – 
“Durchgriffshaftung”  ganviTarebulia sasamarTlos mier.“ 
Durchgriffshaftung”-is ganmsazRvreli faqtorebi igivea, rac piercing the 

corporate veil-is SemTxvevaSi. kerZod, qonebaTa aRreva, korporaciul 
formalobaTa daucveloba, arasaTanado kapitalizacia. erTi 
korporaciis mier meore korporaciaze dominirebis SemTxvevaSi 
pasuxismgeblobis sakiTxi sakoncerno samarTliT 
regulirdeba.397KaSS-s msgavsad, sadac partnioris piradi 
pasuxismgebloba SeiZleba dadges daxuruli tipis korporaciisa 
(close corporation) da SezRuduli pasuxismgeblobis kompaniaSi (LLC), 

germaniaSic korporaciuli safarvelis gaWolva ufro xSirad 
dgeba SezRuduli pasuxismgeblobis sazogadoebasTan (GmbH) 
mimarTebiT.398 im SemTxvevaSi, Tu gamWoli pasuxismgeblobis 
sakiTxi dadga kompaniaTa jgufis farglebSi, deda kompaniis 
pasuxismgeblobis safuZveli xdeba koncernis maregulirebel 
imperatiul normebi, romlebic gaTvaliswinebulia germaniis 
saaqcio kanonSi.399 amdenad, germaniaSi partnioris piradi 
pasuxismgeblobis safuZvelia, erTis mxriv, sasamarTlos mier 
ganviTarebuli doqtrina - “Durechgriffshaftung” da, meore mxriv, e.w. 
sakoncerno samarTali - koncernis maregulirebeli imperatiul 
normebi. miuxedavad imisa, rom imperatiuli normebi mocemulia 
saaqcio kanonSi, me-20 saukunis 70-ian wlebSi germaniis 
federalurma sasamarTlom ganaviTara SezRuduli 
pasuxismgeblobis sazogadoebebSi maTi analogiis wesiT 
gamoyenebis praqtika.400 Tumca, 2001 da momdevno wlebSi uzenaesma 
sasamarTlom Secvala es praqtika. Aaxali midgomis mixedviT, 
saaqcio kanoniT gaTvaliswinebuli sakoncerno normebi ar unda 
gavrceldes Sps-ze. Sps-s farglebSi korporaciuli safarvelis 
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gaWolva unda moxdes mxolod im SemTxvevaSi, roca saxezea 
organizaciuli formis borotad gamoyeneba.  
 

1.3.1 korporaciuli safarvelis gaWolvis (“Durchgriffshaftung”) 
doqtrina 
 
 rogorc zemoT aRiniSna, “Durchgriffshaftung”-is doqtrina 

korporaciuli safarvelis gaWolvis faqtobriv safuZvlad 
iTvaliswinebs qonebaTa aRrevas, korporaciul formalobaTa 
daucvelobasa da arasaTanado kapitalizacias. federaluri 
uzenaesi sasamarTlo, individualuri partnioris gamWol 
pasuxismgeblobas, rogorc wesi, adgens mxolod gakotrebis 
saqmeebSi.401 
 qonebaTa aReva - “vermoegensvermischung” SeiZleba gaxdes 

gamWoli pasuxismgeblobis safuZveli, mxolod im SemTxvevaSi 
roca, sabuRaltro wignebi imgvarad aris warmoebuli, rom 
SeuZlebelia sazogadoebis qonebis identifikacia. Ggermaniis 
sasamarTloebi gamWoli pasuxismgeblobis dakisrebisTvis ar 
Tvlian sakmarisad mxolod im faqts, rom sazogadoebasa da 
partniors Soris moxda qonebis gadacema. Tumca im SemTxvevaSi, 
TuU es faqti ar aris saTanadod asaxuli dokumentaciaSi, 
SeiZleba dadges gamWoli pasuxismgebloba.402 
 korporaciul formalobaTa daucveloba - 

“sphaerenvermischung” aseve aris gamWoli pasuxismgeblobis 
safuZveli. Tumca mxolod im SemTxvevaSi Tu dadasturdeba, rom 
am darRvevis Sedegad  kreditori moklebuli iyos SesaZleblobas 
moexdina kontrahentis identifikacia. magaliTad, roca 
afilirebuli  kompaniebi iyeneben erT misamarTs an safirmo 
saxelwodebas.403 
 germaniaSi, aSS-s msgavsad aRiarebulia, rom arasaTanado 

kapitalizacia warmoadgens korporaciuli safarvelis gaWolvis 
erT-erT safuZvels.404 Tumca, aSS-gan gansxvavebiT, germanuli 
sakorporacio samarTali iTvaliswinebs Tavdapirveli kapitalis 
savaldebulobas.  
 kapitalis minimaluri odenoba, romelic adekvaturi iqneba 

konkretuli samewarmeo saqmianobisTvis winaswar ver 
ganisazRvreba. amis gaTvaliswinebiT, iuridiul literaturaSi 
gamoyofen nominalur da materialur kapitalizaciis cnebebs.  
nominaluri kapitalizacia saxezea, roca daculia kanoniT 
gaTvaliswinebuli minimaluri Tavdapirveli kapitalis odenoba. 
materialuri arasaTanado kapitalizacia gulisxmobs SemTxvevas, 
roca partniorebi, nominaluri kapitalizaciis miRma, ar axdenen 
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adekvatur investirebas saqmianobaSi.405 Aamdenad, nominaluri 
kapitalizaciis moTxovnis dacva, apriori ar aris imis garanti, 
rom arasaTanado kapitalizaciis safuZvliT gamWoli 
pasuxismgebloba ar dadgeba. 
 arasaTanado materialuri kapitalizacia ganisazRvreba 

erTgvari formulis mixedviT. Aam formulis Tanaxmad, 
arasaTanado materialuri kapitalizacia saxezea, roca 
korporaciis finansuri berketebi konkretul saqmianobasTan 
mimarTebiT araadekvaturia. Tuki am safuZvliT xdeba 
korporaciuli safarvelis gaWolva, ivaraudeba, rom yvela 
partniori solidarulad aris pasuxismgebeli, rac aseve 
gansxvavdeba amerikuli samarTlis midgomisgan, romlis 
mixedviTac, Semdgomi araTanado kapitalizaciis SemTxvevaSi, 
mxolod aqtiuri partnioria pasuxismgebeli.406 
  
   

1.3.2 sakoncerno samarTali 
 
 sakoncerno samarTali, sxva sakiTxebTan erTad, aregulirebs 

dakavSirebuli sawarmoebis pasuxismgeblobis sakiTxs 
kreditorebis winaSe. makontrolebeli da kontrolirebadi 
sawarmoebi miiCneva “sameurneo erTianobad.”407 
 koncerni iqmneba, rodesac, erTi mxriv, saxezea 

makontrolebeli, da, meore mxriv, erTi an meti kontrolirebadi 
kompania.  kontroli gamoixateba wilTa umravlesobis 
sakuTrebiT. maJoritari partnioris ararsebobisas, kontrolad 
iTvleba SemTxveva, r 
rodesac umciresoba axorcielebs pirdapir zegavlenas 
xelSekrulebis an sameTvalyureo sabWoSi mniSvnelovani 
warmomadgenlobis safuZvelze.408 
 

1.3.2.1 saxelSekrulebo koncerni (“Vertragskonzern”) 

 
koncernis erT-erTi saxezea saxelSekrulebo koncerni. 

xelSekrulebis yvelaze gavrcelebuli formebia e.w. dominirebis 
(“Beherrschungsvertrag”) da mogebis gadacemis xelSekrulebebi. 
domirebis xelSekruleba makontrolebel kompanias aniWebs 
uflebas miTiTebebi misces kontrolirebadi kompaniis menejments. 
mogebis gadacemis xelSekruleba avaldebulebs daqvemdebarebul 
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kompanias gadasces Tavisi mogeba sxva kompanias.409  orive 
xelSekrulebis SemTxvevaSi, makontrolebeli valdebulia 
aunazRauros kontrolirebad kompanias wliuri zarali.  
saxelSekrulebo koncernis maregulirebeli imperatiuli wesebi 
icaven kreditors sxvadasxva mimarTulebiT. kontrolirebadi 
kompaniis zaralis anazRaurebis uzrunvelsayofad, 
makontrolebeli kompania valdebulia Seqmans saxsrebis rezervi; 
xelSekruleba unda daregistrirdes  da sajarod xelmisawvdomi 
iyos komerciul reestrSi, raTa kreditors hqondes 
SesaZlebloba miiRos informacia xelSekrulebis Sesaxeb. 
xelSekrulebis Sewyveta aseve eqvemdebareba registracias. 
Sewyvetis SemTxvevaSi makontrolebelma kompaniam, 
kontrolirebadis kreditorebs, romelTac moTxovna warmoeSvaT 
xelSekrulebis moqmedebis pirobebSi, unda misces moTxovnis 
uzrunvelyofa an garantia. kreditorebi daculni arian 
xelmZRavnel pirTa movaleleobaTa dacvis standartiT. 
direqtoratisa da sameTvalyureo sabWos wevrebi solidarulad 
ageben pasuxs saTanado gulisxmierebis standartis darRvevis 
SemTxvevaSi. saTanado gulisxmierebis dacvis movaleoba aseve 
vrceldeba makontrolerebeli kompaniis menejmentis mier 
kontrolirebadi kompaniis menejmentisTvis miTiTebebis 
micemaze.410 
 

1.3.2.2 de-faqto koncerni ("Faktischer Konzern”) 
  

saaqcio kanonis imperatiuli wesebi aseve aregulirebs de- 
faqto concerns da avaldebulebs  makontrolebel sawarmos 
aunazRauros daqvemdebarebul sawarmos nebismieri araxelsayreli 
tranzaqcia.411 xelSekrulebis ararsebobis SemTxvevaSi 
makontrolebeli kompaniis direqtorats ekisreba afilirebul 
kompaniebTan urTierTobasTan dakavSirebiT yovelwliuri 
anagariSis wardgena, romelSic unda aisaxos afilirebulTan 
urTierTobaSi ganxorcielebuli yvela tranzaqcia. 
tranzaqciebTan mimarTebiT unda axsnas, iyo Tu ara is 
araxelsayreli daqvemdebarebuli kompaniisTvis. Tu 
makontrolebeli kompania eqvemdebareba saauditoro Semowmebas, 
tranzaqciebi aseve unda aisaxos saaudito angariSebsa da 
finansur dokumentaciaSi.412  saxelSekrulebo koncernisgan 
gansxvavebiT, de-faqto koncernis wevrebis uflebebi da 
movaleobebi ar aris mkafiod gansazRvruli.  Kkontrolirebadma 
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sawarmom unda daasabuTos, rom makontrolebelma Caayena 
araxelsayrel pirobebSi. aseve unda iyos dadasturebuli ziani, 
romlis mtkicebis tvirTic ekisrebaT kontrolirebadi kompaniis 
wevrebs.413 

 

1.3.2.3 kvalificiuri de-faqto koncerni ("Qualifiziert Faktischer Konzern") 
 

germaniis sasamarTlom gasuli saukunis 70-ian wlebSi 
sakoncerno samarTlis farglebSi Camoayaliba kvalificiuri DE-
Dde-faqto koncernis damoukidebeli doqtrina.  kvalificiuri de- 
faqto koncernis statusis ,,miniWeba” xdeboda sasamarTlos mier 
SezRuduli pasuxismgeblobis sazogadoebisaTvis. Tu 
kontrolirebadi sawarmo permanentulad ganicdis samewarmeo 
saqmianobaSi Carevas kontrolirebadi sawarmos mxridan, 
urTierToba SeiZleba dakvalificirdes de-faqto koncernad. am 
SemTxvevaSi makontrolirebeli partniori valdebuli iqneba 
kontrolirebadi Sps-s kreditorebis winaSe, ise rogorc es xdeba 
kanoniT ss-s SemTxvevaSi.414Damdenad kvalificiuri koncerni 
,,iqmneboda” post factum. 

Dde-faqto koncernisgan gansxvavebiT, romelTan 
mimarTebiTac  pasuxismgeblobis gansazRvrisaTvis ar aris saWiro 
specifikuri tranzaqciebis arsebobis mtkiceba, kfalificiuri 
koncernis dros  yuradReba eqceoda imas, axorcielebda Tu ara 
partniori eqsplicitur kontrols.415 EmniSvnelovani zegavlena 
da kontroli qmnida prezumfcias, rom misi gamoyeneba apriori 
zianis momtani iyo, am prezumciis farglebSi specifikuri zianis 
dadasturebis aucilebloba ar arsebobs.416 Uunda aRiniSnos, rom 
sasamarTlo praqtikiT daSveuli iyo de-faqto koncernis wesebis 
post faqtum gavceleba Sps-s individualur partniorebze.417 
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kvalificiuri de-faqto koncernis doqtrina germaniis 
federalurma sasamarTlom 2001 wels moulodnad gaauqma da 
kompaniaTa jgufis pasuxismgeblobis Sesaxeb miiRo axali 
gadawyvetileba, romelic Bremer Vulkan is saxeliT aris cnobili.418 
miuxedavad imisa, rom am saqmis faqtobrivi garemoebebi iZleoda 
kvalificiuri de-faqto koncernis doqtrinis gamoyenebis 
SesaZleblobas, sasamarTlom eqspliciturad Secvala praqtika da 
daadgina, rom kontrolirebad Sps-ze aRar unda moxdes im 
imperatiuli normebis analogiiT gavrceleba, romelic 
gaTvaliswinebulia saaqcio kanonSi. Aam gadawyvetilebiT 
sasamarTlom Secvala erTgvarovani praqtika, romelic 20 welze 
meti xnis ganmavlobaSi gamoiyeneboda germaniaSi.  2002 wels, 
momdevno or gadawyvetilebaSi (Bremer Vulkan II da KBV) federalurma 
sasamarTlom ganamtkica axali midgoma,  romlis mixedviTac deda 
kompaniis pasuxismgebloba Svilobilis kreditorebis winaSe 
dasaSvebia, mxolod im SemTxvevaSi, roca deda kompaniis Careva 
arRvevs Svilobilis avtonomiur arsebobas – gamanadgurebeli 
Careba ("existenzvernichtender Eingriff"); amdenad, deda kompaniis 
pasuxismgebloba dgeba im SemTxvevaSi, rodesac misi zegavlenis 
Sedegad, Svilobili  xdeba gadaxdisuunaro.419 KBV-is 
gadawyvetilebaSi ki sasamarTlom daadastura, rom kreditorebs 
aqvT pirdapiri moTxovnis ufleba partniorebisgan, rodesac 
moTxovnis dakmayofileba korporaciisgan SeuZlebelia.420 
sasamarTlos midgomis gamarTleba efuZneba korporaciuli 
formis borotad gamoyenebis (Mif3brauch der Rechtsform der GmbH) 
dauSveblobas.421 

2007 wels Trihotel saqmeze miRebuli gadawyvetilebiT germanis 
federalurma sasamarTlom kvlav Secvala midgoma da partnioris 
mxridan gamadgurebeli Carevis Sedegad kompaniis qonebisagan 
dacarieleba ganixila deliqturi pasuxismgeblobis safuZvlad 
(moTxovnis safuZvlad ganixileba germaniis samoqalaqo kodeqsis 
826-e muxli).422 amasTan moTxovnis ufleba ekuTvnis Tavad 
korporacias. kreditori ver wauyenebs moTxovnas partniors 
damoukideblad, radganac sasamarTlos mosazrebiT ziani adgeba 
korporacias da ara kreditors.  Sesabamisad, aseT viTarebaSi 
kreditori uflebamosilia edavos mxolod korporacias, xolo 
korporaciis valdebulebis marTlzomierebis dadasturebis 
SemTxvevaSi, moTxovos kompanias ainazRauros partnioris mier 
miyenebuli ziani.  sasamarTlo praqtikis cvlileba miuTiTebs 
gamWoli pasuxismgeblobis sagamonakliso xasiaTze da mimarTulia 

                                                           
418

 Graefe, Changing Paradigms: The Liability of Corporate Groups in Germany, 37 Connecticut L. Rev. 

785, 2005, 800. 
419

 Graefe, Changing Paradigms: The Liability of Corporate Groups in Germany, 37 Connecticut L. Rev. 

785, 2005, 801. 
420

 Vandekerckrove, Piercing the Corporate Veil, Kluwer Law International, 2007, 65. 
421

 Graefe, Changing Paradigms: The Liability of Corporate Groups in Germany, 37 Conn. L. Rev. 785, 

2005, 801. 
422

 Zhen Qu, Ahl, Lowering the Corporate Veil in Germany: a case note on BGH 16 July 2007 (Trihotel), 

Oxford U. Comparative L. Forum 4, 2008, 5. 
  



101 

 

imisken, rom ar dauSvas korporaciuli safarvelis gaWolva iseT 
SemTxvevebSi, rodesac kreditoris moTxovnis dakmayofileba 
SeiZleba moxdes sxva safuZvlebiT.423 

SejamisTvis unda aRiniSnos, rom mSobel-Svilobili 
kompaniebis WrilSi, germanuli samarTali iTvaliswinebs 
imperatiul normebs, romlebze dayrdnobiTac, zemoT ganxiluli 
saTanado garemoebebis arsebobisas, kontrolirebadi kompaniis 
kreditorebi uflebamosili arian moTxovna wauyenon 
makontrolirebel sawarmos. mniSvnelovania is garemoeba, rom 
germaniiis federalurma sasamarTlom koncernis wesebis post factum 
gavrceleba makontrolirebel Sps-ze gavrcelebis praqtika 
Secvala.  amdenad germaniaSi, korporaciuli safarvelis gaWolva 
regulirdeba dualisturad. Ppirveli, es aris sasamarTlos 
doqtrina, xolo meore sakoncerno samarTali, romelic amJamad 
gamoiyeneba mxolod ss-s mimarT. 
 
 
1.4 gamWoli pasuxismgeblobis safuZvlebi safrangeTSi 
 
 safrangeTSi, zemoT ganxiluli iurisdiqciebis msgavsad 

pasuxismgeblobis SezRudvis principi warmoadgens ZiriTad wess. 
amis miuxedavad, SesaZlebelia dadges korporaciuli safarveliT 
daculi piris piradi pasuxismgebloba korporaciis kreditorebis 
winaSe. Ees xdeba im SemTxvevaSi, roca partnioris arasaTanado 
qmedeba uTanabrdeba TaRliTobas an aseTma qmedebam korporacia 
miiyvana gakotrebamde.424 safrangeTSi amerikisgan gansxavvebiT, ar 
aris  yovlismomcveli samarTlebrivi doqtrina. gamWoli 
pasuxismgeblobis normatiuli safuZvlebi gaTvaliswinebulia, 
erTi mxriv, gakotrebis wesebSi, xolo meore mxriv sasamarTlo 
praqtikiT ganviTarebul or ZiriTad doqtrinaSi: fiqtiuri 
kompaniis doqtrina (“societe fictive”) da qonebaTa aRrevis doqtrina 
(“confusion des patrimoines”).

425 
 aRsaniSnavia, rom germaniisgan gansxvavebiT, korporaciul 

jgufebTan mimarTebiT  safrangeTma airCia e.w. ad hoc midgoma, 
kerZod, ar arsebobs korporaciul jgufebis momwerigebeli 
sakanonmdeblo baza. sakiTxi, yovelkonkretul SemTxvevaSi wydeba 
sasamarTlos SefasebiT.  
 franguli sakorporacio samarTlis modernizaciis etapze, 

dRis wesrigSi dadga korporaciul jgufebis mowesrigebis 
sakiTxic. Tumca sabolood uari iTqva korporaciis jgufebis 
maregulirebeli wesebis inkorporaciaze, radganac aRniSnuli 
warmoadgenda franguli samarTlisaTvis sruliad axal 
instituts da mas moyveboda sxva kompleqsuri sakiTxebis 
mowesrigebis saWiroebac. Sedegad, 1966 wlis reforma dasrulda 
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ise, rom korporaciuli jgufebis momwesrigebeli normebis asaxva 
ar momxdara kanonmdeblobaSi.426 1970 da 1978 wlebSi parlaments 
waredgina sakanonmdeblo winadadebebi korporaciuli jgufebis 
Sesaxeb. aRniSnuli winadadebebi ar warmoadgenda yovlismomcvel 
regulaciebs, da Semoifargleboda mxolod maJoritar partniorsa 
da kreditorebTan dakavSirebuli sakiTxebis mowesrigebiT. 
pirveli sakanonmdeblo winadadeba iTvaliswinebda `dominanti” 
korporaciis solidarul pasuxismgeblobas damokidebuli 
korporaciis valebisaTvis da mis valdebulebas daefara 
damokidebuli korporaciis zarali, sanacvlod dominant 
korporacias mieniWa damokidebuli korporaciis instruqtirebis 
ufleba. aRniSnuli wesebi gavrceldeboda im SemTxvevaSi, roca 
korporaciebi gaerTianebulni iqnebodnen saerTo menejmentis qveS. 
meore sakanonmdeblo winadadebam SezRuda aRniSnuli 
regulirebis farglebi dakavSirebul jgufebTan mimarTebiT. 
kerZod, kompaniaTa jgufi, romelTac ar hqondaT gaformebeuli 
afilirebis xelSekruleba (“contract d’affiliation”) aRar 
daqvemdebarebodnen  pirveli sakanonmdeblo winadadebiT 
gaTvaliswinebul regulacias. aRniSnulma gamoiwvia  farTo 
debatebi korporaciaTa jgufebis sakanonmdeblo doneze 
regulirebis saWiroebis Sesaxeb. azrTa sxvadasxvaobas iwvevda 
cvlilebaTa saWiroeba. specialistTa azriT, korporaciebs Soris 
afilireba saziano iyo daqvemdebarebuli korporaciisTvis, Tumca 
specialistTa nawili Tvlida, rom afilireba daqvemdebarebuli 
korporaciisTvis ufro sargeblis momtani iyo, vidre zianis.  
aRniSnuli azrTa sxvadasxvaobis Sedegad, sakanonmdeblo 
winadadebebs ar eyara kenWi.427 SeiZleba iTqvas, romFfrangulma 
sakorporacio samarTlma kanonzomieri sapasuxo reaqcia misca 
sakanonmdeblo regulirebis ararasebobas. sasamarTlo praqtikaSi 
ganviTarda wesi, romelis Tanaxmadac afilirebuli korporaciis 
interesi gadawonis mTliani jgufis interess (e.w. “Rozenblum 

doctrine”), romelzec qvemoT iqneba saubari. 
 miuxedavad korporaciaTa jgufebis maregulirebeli erTiani 

sakanonmdeblo bazis ararsebobisa, korporaciuli safarvelis 
gaWolvis araerTi aspeqti mowesrigebulia kanonmdebloblobiT, 
kerZod savaWro kodeqsiTa da sawarmoTa reorganizaciisa da 
sasamarTlos mier iZulebiTi likvidaciis Sesaxeb 1985 wlis 25 
ianvris kanoniT (Semdgom `gakotrebis statuti”).428 safrangeTis 
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savaWro kodeqsis 233-3 muxlis Tanaxmad, kontrolis prezumcia 
arsebobs, rodesac saxezea xmis uflebis mqone aqciaTa 40%-ze 
metis koncentracia da amavdroulad ar arsebobs sxva partniori 
ufro meti wilobrivi monawileobiT.429 
 

1.4.1 korporaciuli safarvelis gaWolvis normatiuli safuZveli 
 

 gakotrebis statuti iTvaliswinebs kreditoris dacvis 

ramdenime meqanizms. 
 pirveli meqanizmi gulisxmobs sasamarTlo warmoebas 

korporaciuli safarveliT moculi piris winaaRmdeg arasakmarisi 
qonebis SemTxvevaSi (“action pour insuffisance d’actif”).430 unda aRiniSnos, 
rom aRniSnuli wesi vrceldeba mxolod de-faqto direqtorze. 
Sesabamisad, deda kompaniis CarTva SesaZlebeli iqneba mxolod im 
SemTxvevaSi Tu igi moqmedebda rogorc Svilobili kompaniis de- 
faqto direqtori. es meqanizmi gamoiyeneba, roca gakotrebis gegma 
ar sruldeba, an sasamarTlos mier miRebul iqna korporaciis 
likvidaciis Sesaxeb gadawyvetileba. aseT dros kreditors 
uCndeba moTxovna im direqtoris winaaRmdeg, romlis arasaTanado 
qmedebamac (“faute de gestion”) gamoiwvia gakotreba.431 sarCeli 
SeiZleba aRiZras gakotrebis Sesaxeb saqmis warmoebis dros, 
rodesac  qoneba ar aris sakmarisi gadaxdisuunaro sawarmos 
yvela valis dasafarad. 2005 wlis korporaciuli dacvis Sesaxeb 
kanoniT safrangeTis savaWro kodeqsSi ganxorcielebuli 
cvlilebebis Semdeg ki analogiuri sarCelis aRZvra aseve 
SeiZleba reorganizaciis drosac.432 Kkomentatorebis mier 
aRiarebulia, rom “faute de gestion” - arasaTanado qmedeba unda 
ganimartos farTod da moicvas rogorc gadacdoma, aseve 
gulgrilobac. Tavis mxriv, sasamarTlos mier “action pour insuffisance 

d’actif konteqstSi arasaTanado qmedebad dakvalificirda 
gaTvicnobierebulad, araswori finansuri angariSgeba (fiqtiuri 
angariSebis Seqmna,  korporaciis finansuri dokumentaciis 
gadamalva an finansuri wignebis warmoebis wesebis darRveva).433 
aRniSnulis garda, de-faqto direqtoris winaaRmdeg aseve 
SeiZleba miqceul iqnes samoqalaqo pasuxismgebloba korporaciis 
valebisaTvis  Tuki: a) ise ganagebda korporaciis qonebas,  
rogorc sakuTars; b) piradi sargeblisaTvis axorcielebda 
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komerciul saqmianobas korporaciis saxeliT; g)  iyenebda 
korporaciis qonebas an kredits, korporaciis intersebis 
sawinaaRmdegod, piradi an sxva iseTi korporaciis 
inetersebisaTvis, romelSic mas hqonda piradi an arapiradi 
interesi.434 
 aRniSnul wesSi cvlilebebi Seitana 2005 wlis 

korporaciuli dacvis kanonma, romelic iTvaliswinebs“action en 

obligation aux dettes sociales” korporaciis valebis gadaxdis 
valdebulebas formaluri an de-faqto direqtoris mier. 
aRniSnuli regulirebiT direqtoris pasuxismgebloba 
korporaciis valdebulebebisTvis dgeba im SemTxvevaSi, roca 
saxezea korporaciis qonebis gankargva piradi miznebiT, 
korporaciis saxeliT garigebis dadeba piradi interesiT, 
korporaciis qonebis gamoyeneba korporaciis interesebis 
sawinaaRmdegod, an sxva kompaniis sasargeblod, romelSic mas 
gaaCnia pirdapiri an arapirdapiri interesi, korporaciis 
pasuxismgeblobis moculobis ganzrax gazrda.435 dasaxelebuli 
safuZvlebi analogiuri zemoT miTiTebuli safuZlebisa garda 
fiqtiuri angariSebis warmoebisa, romelic, rogorc 
damoukidebeli garemoeba amoRebul iqna savaWro kodeqsidan. 
warmoebis dros kreditorma unda daamtkicos mizezSedegobrivi 
kavSiri zemoT dasaxelebul erT-erT qmedebasa da kreditoris 
moTxovnis dakmayofilebis gaWianurebas Soris (mizezSedegobrivi 
kavSiri qmedebas da valis odenobas Soris mtkicebas ar 
saWiroebs).436 
G gakotrebis konteqstSi, gamWoli pasuxismgeblobis 

moTxovniT sargebloben mxolod is kreditorebi, romlebic 
registrirebul iyvnen gakotrebis saqmis warmoebis dawyebisas.437 
 aRsaniSnavia, rom orive am safuZvliT SesaZlebelia im 

partnioris pasuxismgebelobac dadges, romelic warmoadgens de 

facto an de jure direqtors. Amiuxedavad imisa, rom normatiul 
doneze ar arsebobs gansxvaveba de facto an de jure direqtorebs 
Soris, sasamarTlos mier Camoyalibebulia ramdenime 
maxasiaTebeli, romelic iZleva gansxvavebis saSualebas. De facto –
xelmZRvanelad SeiZleba miCneul iqnes piri, romelic 
axorcielebs menejerul saqmianobas Tavisi diskreciiT da  
partnioris dominanturi mdgomareoba, rogorc wesi apriori ar 
aris de-faqto direqtorad kvalifikaciisTvis sakmarisi 
garemoeba.438 safrangeTis uzenaesi sasamarTlos bolo aTweulis 
praqtika adasturebs, rom im SemTxvevaSic ki Tu deda kompania 
99%-iT flobs Svilobil kopanias, ar arsebobs imis prezumfcia, 
rom moxdeba deda kompaniis de-faqto direqtorad kvalifikacia. 
Tumca, aRniSnulis paralelurad aseve arsebobs sasamarTlo 
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precedentebi, roca saTanado garemoebebis arsebobisas Svilobil 
kompaniaze (da Sesabamisad mis direqtoratze) kontrolis 
ganmaxorcielebeli deda kompania miCneul iqna Svilobili 
kompaniis de-faqto direqtorad.439 saTanado garemoebebis wre 
moicavs SemTxvevebs, roca deda kompaniis arasaTanado qmedebam 
gamoiwvia gadaxdisuunaroba an gadaxdis gaWianureba. 
 

1.4.2 korporaciuli safarvelis gaWolva sasamarTlo doqtrinis 
mixedviT 

 
 korporaciuli safarvelis gaWolvis damatebiTi safuZvlebi, 

ganviTarebulia sasamarTlo praqtikiT Camoyalibebuli ramdenime 
doqtriniTa da TeoriiT Efiqtiuri kompaniis doqtrina (“societe 

fictive”), qonebaTa aRevis doqtrina (“confusion des patrimoines”) da cru 
warmodgenebis Teoria (“theorie de l’appiarence”).

440
 

sasamarTlos mier korporacia SeiZleba miCneul iqnes 
fiqtiurad, imisda miuxedavad, rom daculi iyos dafuZnebisTvis 
dadgenili kanonmdeblobis moTxovnebi.441 fiqtiuri korporaciis 
ZiriTadi niSania realuri saqmianobis ganuxorcielebloba, roca 
korporaciis erTderTi mizania emsaxuris korporaciuli 
safarvelis miRma moqmed subieqts (fizikur Tu iuridiul pirs). 
korporacia SeiZleba miCneul iqnes fiqtiurad dafuZnebis 
momentidan an saqmianobis Semdegom etapze.442 
 fiqtiur korporacias mimarTebiT mniSvnelovani garemoebaa 

is, rom ar arsebobs partniorebis neba iTanamSromlon saerTo 
miznebis miRwevisTvis – affection societatis.

443 aseTi korporacia, 
rogorc wesi iqmneba TaRliTuri miznebisTvis makontrolirebeli 
piris mier. mkvlevarTa nawili miiCnevs, rom fiqtiuri 
korporaciis Teoria efuZneba `simulaciis” Teorias, romelic 
gamomdinareobs safrangeTis samoqalaqo kodeqsis 1321-e 
muxlidan.444 aRniSnuli Teoriis mixedviT,  mesame pirebis 
SecdomaSi Sesayvanad partniorebi qmnian “kvazi realobas”, 
romelmac SeiZleba miiRos ori forma. partniorTa SeTanxmeba 
warmoadgens ara sadamfuZneblo SeTanxmebas, aramed sxva tipis 
garigebas, anda SeTanxmeba CrdilSi aqcevs erT konkretul pirs – 
“maitre d’ affairs”.

445 aseT SemTxevaSi, korporaciuli safarvelis 
gaWolvis mizniT, safrangeTis sasamarTloebi gansazRvraven 
dasadgen garemoebaTa  wres, romelic moicavs organulobisa da 
funqcionirebis elementebs.446 organulobis elementi aerTianebs 
kapitalis struqturas, partniorebs Soris naTesaur Tu sxva 
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saxis kavSiris arsebobas, mSobel-Svilobil kompaniebis dros ki 
direqtoratis identurobas. funqciuri elementis farglebSi, 
Tavis mxriv,  dgindeba korporaciis realuri “arseboba”, ra 
drosac  yuradReba eqceva partniorTa krebebis Catarebas, 
realuri samewarmeo saqmianobisa da damoukidebeli menejmentis 
arsebobas. safrangeTis sasamarTloebi amerikuli sasamarTloebis 
msgavsad, romlebic cdiloben formis miRma  subsatanciis 
dadgenas, ufro did mniSvnelobas funqciur elementebs 
aniWeben.447 
 aRniSnuli funqciuri elementebi saerToa qonebaTa aRrevis 

doqtrinisTvisac (“confusion des patrimoines”).448 qonebaTa aRevis 
Teoria efuZneba korporaciisa da partnioris piradi qonebisa da 
am qonebas mibmul valdebulebaTa aRrevas, imgvarad, rom 
kvalificiuri finansistic ver SeZlebs  gamijnos valdebulebebi 
subieqtebis mixedviT. am Teoriis farglebSi dominanturi 
kontroli, iseve rogorc saerTo direqtorati, ar aris sakmarisi 
korporaciuli safarvelis gaWolvisTvis. saxeze unda iyos 
finansuri angariSebis gaerTianebuli warmoeba da angariSgebis 
specialuri wesebis darRveva.449 Qqonebis aRreva SeiZleba 
gamoiwvios  naRdi fulis nakadis e.w. cash flows didi odenobiT 
gadinebam korporaciidan. safrangeTis sasamarTloebma SeimuSaves 
ramdenime kriteriumi, romlis mixedviTac SeiZleba didi 
odenobiT naRdi fulis nakadis gansazRvra. kerZod, naRdi fulis 
nakadis gadinebisas saxeze ar unda iyos korporaciis interesi da 
Semxvedri kompensacia, xolo odenoba unda aRematebodes 
korporaciis finansur SesaZleblobebs.450 
 zemoTganxiluliOorive doqtrina partnioris piradi qonebis 

korporaciis qonebasTan gaerTianebis saSualebas iZleva 
gakotrebis saqmis warmoebis dros, ris Sedegadac SesaZlebelia 
kreditoris dakmayofileba moxdes partnioris piradi qonebidan.451 
 unda aRiniSnos, rom simulaciis Teoria axlos dgas 

korporaciuli TaRliTobis (“fraud”) da SecdomaSi Seyvanis 
(“misleading”) amerikul koncefciasTan. ATeorias normatiuli 
safuZveli qarTul samarTalSic moeZebneba. kerZod, sk-s 56-e 
muxlSi, romlic adgens TvalTmaqcuri garigebis baTilobas.  
 gakotrebis saqmiswarmoebis garda, SesaZlebelia 

direqtoris pasuxismgebloba Tavad korporaciis an mesame mxaris 
winaSe, kanonmdeblobis an korporaciis wesdebis darRvevis 
SemTxvevaSi.  aRniSnuli exeba mxolod daniSnul direqtors da 
ar vrceldeba de-faqto direqtorze. gadaxdisuunarobis 
SemTxvevaSi aRniSnuli safuZveli ar gamoiyeneba “action pour 

insuffisance d’actif”-Tan kombinaciaSi. 

                                                           
447

 Vandekerckrove, Piercing the Corporate Veil, Kluwer Law International, 2007, 43, 434-435. 
448

 Dobson, “Lifting the Veil in Four Countries: the Law of Argentinda, England, France and the Unikted 

States, Intrenational and Comparative Law Quarterly, Vol. 35. No.4 1986, 839. 
449

 Dobson, “Lifting the Veil in Four Countries: the Law of Argentinda, England, France and the Unikted 

States, Intrenational and Comparative Law Quarterly, Vol. 35. No.4 1986, 839. 
450

 Presser, Piercing the Corporate Veil, 2011 Edition, 1396. 
451

 Presser, Piercing the Corporate Veil, 2011 Edition, 1396. 
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 cru warmodgenebis Teoriis (“theorie de l’appiarence”) Tanaxmad, 
keTilsindisier mxares, Tuki igi moqmedebda im warmodgenis 
Sesabamisad, romelic mas Seuqmnes, ufleba aqvs, saTanado 
garemoebebis arsebobisas, daerydnos am warmodgenas, rogorc 
realobas. cru warmodgenas saxezea im SemTxvevaSi, rodesac 
xelSekrulebis mxarisaTvis ar aris naTeli, Tu visi saxeliT 
moqmedebs korporaciis warmomadgeneli.452 
 
 

1.5 gamWoli pasuxismgeblobis safuZvlebi saqarTveloSi 
 
 korporaciuli safarvelis garRvevis normatiuli safuZveli 

gaTvaliswinebulia mewarmeTa Sesaxeb saqarTvelos kanonis me-3 
muxlis me-6 punqtSi, romlis Tanaxmadac, pasuxismgebloba 
SezRudul partniors (igulisxmeba, komanditi, Sps-s partniori da 
ss-s aqcioneri) daekisreba piradi pasuxismgebloba Tu is 
borotad gamoiyenebs pasuxismgeblobis SezRudvis samarTlebriv 
formebs. unda aRiniSnos, rom mewarmeTa Sesaxeb kanonis pirveli 
redaqcia iZleoda pasuxismgeblobis SezRudvis samarTlebrivi 
formis borotad gamoyenebis ganmartebis SesaZleblobas. kerZod, 
borotad gamoyenebad iTvleboda “uwinares yovlisa sazogadoebos 
qonebis Sereva sxva qoenbasTan an sawarmos funcionirebisTvis 
aucilebeli kapitalis arasruli formireba”.453 amdenad, kanonis 
terminologiidan gamomdinare, borotad gamoyenebas SeiZleba 
hqonoda sxva gamovlinebebic. 1999 wlis cvlilebebis Sedegad, 
terminologia Seicvala da borotad gamoyenebad eqspliciturad 
CaiTvala sabuRaltro wignebis warmoebis wesebis iseTi darRveva, 
romelic Sedegad SeuZlebels xdis  imis dadgenas Tu vis 
ekuTvnis qoneba da ra valdebulebebi akisria sazogadoebas.454  
2008 wlis cvlilebebis Sedegad borotad gamoyenebis ganmarteba 
amoRebul iqna.  regulirebis es meTodi gamarTlebulia, radganac  
SeuZlebelia kanoniT moxdes yvela SemTxvevis amomwuravad 
gawera.  cnebis konkretizaciis gareSe daweseba ki, sasamarTlos 
aniWebs SesaZleblobas moqnilad ganmartos da yoveli SemTxvevis 
specifikan gamomdinare gansajos Tu ra aris borotad gamoyeneba.  
 amdenad, borotad gamoyenebis istoriuli ganmarteba, faravs 

gamWoli pasuxismgeblobis doqtriniT gaTvaliswinebul 
SemTxvevaTa nawils. 

 
1.5.1 dominantisa da umciresobaSi myofi partniors Soris 
pasuxismgeblobis ganawilebis Sesaxeb 
 

dominanti da minoritari partniorisgan Semdgari 
sazogadoebis konteqstSi gamWoli pasuxismgebloba warmoSobs 

                                                           
452 ssk-is 104.2. 
453 “mewarmeTa Sesaxeb” kanoni, 3.4 muxli. 
454 saqarTvelos kanoni mewarmeTa Sesaxeb kanonSi cvlilebebisa da damatebebis 

Sesaxeb, 1999 wlis 9 ivnisi №2073–IIს, 3.4 muxli. 
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kiTxvas, Tu romel partniors unda daekisros piradi 
pasuxismgebloba. 
 gamomdinare iqidan, rom partnioris mxridan kontroli da 

aramarTlzomieri dominireba warmoadgens partnioris piradi 
pasuxismgeblobis safuZvles, ismis kiTxva, rogorc unda 
gadawydes pasuxismgeblobis sakiTxi daxuruli tipis 
sazogadoebaSi, sadac SeiZleba saxeze iyo aseve umciresobaSi 
myofi pasiuri partniori. kerZod, pasuxismgeblobis 
gansazRvrisaTvis aris Tu ara mniSvnelovani umciresobaSi myofi  
partniori nebayoflobiT aris pasiuri Tu obieqturad 
moklebulia moqmedebis SesaZleblobas. moqmedebaSi igulisxmeba 
magaliTad, umciresobaSi myofi partnioris ufleba fiduciuri 
movaleobebis455 darRvevis gamo daayenos  dominanti partnioris 
pasuxismgeblobis sakiTxi. aSS-Si aseT dros yuradReba eqceva 
TaRliTur da usamarTlo qmedebas. swored es faqtorebi 
gansazRvraven pasuxismgeblobas da pasuxismgeblobis subieqts. Tu 
TaRliTuri da usamarTlo qmedeba mxolod dominanti partnioris 
mier ganxorcielda, xolo pasiuri partnioris mxridan 
gamoricxulia raime saxis “araswori” (wrong) qmedeba, maSin 
gamWoli pasuxismgebloba dadgeba mxolod dominanti partnioris 
mimarT.456 amdenad, sainteresoa ra proporciulobiT unda 
ixelmZRvanelos sasamarTlom pasuxismgeblobis gadanawilebisas: 
wilebis mixedviT Tu orives bralis Tanazomierebis mixedviT? ra 
Tqma unda, sasamarTlos aqvs eqskluziuri diskrecia gansazRvros 
Tu ra CaiTvleba araswor qmedebad, Tumca amis miuxedavad, mainc 
arsebobs  mocemuloba, romelic SeiZleba ver gadafaros 
sasamarTlos mier umciresobaSi myofi partnioris qmedebis 
SefasebamEmxolod “araswori” faqtoriT.  es mocemuloba Zalian 
hipoTeturia da gulisxmobs, SemTxvevas, rodesac umciresobaSi 
myofi partniori ar iyenebs, dominantis mier fiduciuri 
movaleobis darRvevidan warmoSobil uflebebs, rogoricaa, 
magaliTad, partnioris garicxvis ufleba. garicxvis instituti 
iTvaliswinebs imis SesaZlebloba, rom es ufleba gamoyenebul 
iyos minoritari partnioris mier dominanti partnioris 
winaaRmdeg. umciresobaSi myofi partniori uflebamosilia 
moiwvios kreba, gadawyvetilebis miRebisas ki krebaze im 
partniors, romelTan mimarTac davas exeba gadasawyveti sakiTxi 
ar aqvs xmis ufleba. swored es uzrunvelyofs garicxvis 
uflebis praqtikul gamoyenebas, maT Soris umciresobaSi myofi 
partniorisTvis. fiduciuri movaleobebis dacvis obieqtia 
sazogadoeba. igi avaldebulebs partniorebs piradi interesi 
dauqvemdebaros sazogadoebis interess. anu imoqmedos ara pirad, 
aramed im sazogadoebis saukeTeso interesebSi, romlis 
partnioricaa. fiduciuri movaleoba farTo gagebiT ganimarteba, 
movaleobad, romelic krZalavs partnioris mier 

                                                           
455 zubitaSvili, partnioris garicxva SezRuduli pasuxismgebelobis 
sazogadoebidan, sakorporacio samarTlis krebuli, red. burduli, tomi II, 
2014, 152-163. 
456

 Gevurtz, Corporation Law, 2
nd

 edition, 2010, 78. 
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sazogadoebisTvis zianis momtani arakeTisldindisieri qmedebis 
ganxorcielebas. viwro gagebiT, igi konkretdeba calkeuli 
movaleobebis, magaliTad, erTgulebis movaleobis saxiT.  
fiduciuri movaleobebis darRveva, arakeTilsindisieri zianis 
momtani qmedebis Cadenis saxiT, SeiZleba gaxdes partnioris 
garicxvis materialuri safuZveli, miuxedavad, imisa, Tu ra 
formiT aviwrovebs kanonmdebloba fiduciuri movaleobis zogad 
koncefcias.457 gaWolvis konteqstSi, Zneli warmosadgenia 
SemTxveva, rodesac dominanti partnioris mier sazogadoebaze 
kontrolis ganxorcieleba amavdroulad ar arRvevdes fiduciur 
movaleobas farTo gagebiT. gaWolvis kuTxiT, dominantis mier 
sazogadoebaze iseTi xarisxis kontroli, romelic am 
ukanasknelis samarTalsubieqtobas eWv qveS ayenebs, imTaviTve 
gamoricxavs sazogadoebis intersebis upiratobas. exla, rom 
warmodvidginoT Semdegi hipoTeturi mocemuloba: sazogadoeba x-s 
hyavs ori partniori – a da b.  wilTa umravleoba aris a 
partnioris sakuTrebaSi.B saerTo krebaze, a partniori Tavis 
umravlesobis xarjze yovelTvis dadebiTad wyvets sxvadasxva 
sakiTxebs, maT Soris sazogadoebis saxeliT xelSekrulebebis 
dadebis sakiTxs, romelic sazogadoebisaTvis araxelsayrelia, 
pirdapir an iribad a partnioris personalur interesebs atarebs.   
b, romelic yovelTvis monawileobs krebaze, ar eTanxmeba a-s 
gadawyvetilebebs, rac fiqsirdeba krebis oqmebSi. B b partniori 
Tvlis, rom a-s qmedeba arakeTilsindisieria da zianis momtania 
sazogadoebisTvis.  erTaderTi sakiTxi, romelsac orive 
partniori uWers mxars da 100%-iani umravlesobiT miiReba aris 
mogebis ganawileba da dividendebis gacema.  garkveuli periodis 
Semdeg sazogadoebas ugrovdeba valdebulebaTa iseTi odenoba, 
romelTac SesrulebisTvis ar gaaCnia saxrebi. saboloo jamSi, 
sazogadoebis valauvaloba gamoiwvevs mis gakotrebas, rac 
dasruldeba sazogadoebis likvidaciiT. am mocemulobis 
problema mdgomareobs SemdgomSi: miuxedavad imisa, rom b 
partniors “araswori” qmedeba ar Caudenia, xom ar SeiZleba 
dadges misi piradi pasuxismgeblobis sakiTxi.  es problema 
badebs kiTxvas: xom ar warmoadgens b partnioris  ufleba, a 
partnioris mier sazogadoebisa da kreditorebisaTvis zianis 
momtani arakeTilsindisieri qmedebis gamo, moewvia saerTo kreba 
da kenWisyraSi a-s monawilebis gareSe gadaewyvita misi garicxvis 
sakiTxi, valdebulebas? AkiTxvaze dadebiTi pasuxis dasabuTeba 
SesaZlebelia.Apartniorsa da sazogadoebas Soris urTierTobis 
bunebas gansazRvravs fiduciuri movaleobebi, romelic am 
urTierTobas samarTlebrivad “jansaR” farglebSi aqceven. amis 
sapirispirod, gamWoli pasuxismgebloba gamoiyeneba maSin, roca 
partniorsa da sazogadoebas Soris urTierToba scdeba 

                                                           
457 mag. mewarmeTa Sesaxeb kanoni saerTod ar aviwrovebs.  gamoiyeneba farto 
ganmarteba, romelic keTilsinidsierebis masStabiT fasdeba. zubitaSvili,  
partnioris garicxva SezRuduli pasuxismgebelobis sazogadoebidan, 
sakorporacio samarTlis krebuli, red. burduli, tomi II, 2014, gv.157-162. 
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samarTliT daSvebul sazRvrebs. Ffiduciuri movaleoba TiToeul 
partniors avaldebulebs imoqmedos sazogadoebis saukeTeso 
intresebSi.  roca erTi partniori umoqmedobs, im pirobebSi, roca 
meore partniori zians ayenebs sazogadoebas, amiT Tavadac 
arRvevs sazogadoebis interesebs, miuxedavad imisa, rom 
moqmedebis pirdapiri valdebuleba ar akisria.Aam pirobebSi 
minoritaris mier garicxvis uflebis gamoyeneba sazogadoebis 
interesebSi moqmedebis tolfasia. msjelobis logikuri jaWvis 
midevnebiT, mivdivarT daskvnamde, rom umciresobaSi myof 
partniors garicxvis uflebis gamoyenebas fiduciuri movaleoba 
avaldebulebs. gasaricxi partnioris mier sazogadoebis 
gadaxdisuunarobamde miyvanis Tavidan asacileblad, ra drosac, 
sazogadoebis interesis garda, CarTulia mesame pirTa 
interesebic, sasamarTlom garicxvis ufleba unda ganixilos 
movaleobad da minoritari partnioris qmedebebi am 
mimarTulebebiT Seafasos. 
  

1.5.2 gamWoli pasuxismgeblobis doqtrinis elementebi sxva 
regulaciebSi 
  
 saqarTvelos sagadasaxado kodeqsi Seicavs susti 

kapitalizaciis cnebas, romlis Tanaxmadac, piris mier aRebuli 
valis Tanafardoba piris kapitalTan, rodesac am piris  valis 
Sefardeba misive kapitalTan 3/1-ze metia iTveleba sust 
kapitalizaciad.458  Tumca misi samarTlebrivi Sedegebi ar aris 
dakavSirebuli korporaciuli safarvelis garRvevasTan. 
arasaTanado kapitalizaciis sagadasaxado samarTalebrivi gagema 
morgebulia speficikur samarTalurTierTobaze da pirdapir 
SinaarsiT ar unda gavrceldes arasaTanado kapitalizaciis 
sakorporaciosamarTlebriv SemTxvevebze.  
 korporaciuli safarvels intervenciis gareSe tovebs 

saqarTvelos kanoni konkurenciis Sesaxeb. Kkanoni iTvaliswinebs 
“koncentraciis” cnebas, romlis erTerTi gamovlinebac, koncernis 
formiT xdeba.459 aRniSnulis miuxedavad, kanoni garkveul 
sanqciebs iTvaliswinebs koncentraciis Sesaxeb Sesabamis uwyebaSi 
Seutyobineblobis SemTxvevaSi. Seutyobineblobaze rogorc 
normis bundovani formulirebidan unda vivaraudoT sanqciis 
dakisreba xdeba koncenTtraciaSi CarTul TiToeul agentze, da 
ara uSualod makontolebel agentze. 
 korporaciuli safarvelos garRveva aseve sadaoa 

gadaxdiisuunarobis Sesaxeb kanonSic.  erTaderTi meqanizmi, 
romelic kreditors aqvs im SemTxvevaSi, rodesac arsebobs eWvi, 
sazogadoebis ganzarax gadaxdisuunarobamde miyvanis SemTxvevaSi,  

                                                           
458 saqarTvelos sagadasaxado kodeqsis 132-e muxli.  
459 konkurenciis Sesaxeb saqarTvelos kanonis me-11 muxlis pirveli punqtis “b” 
qvepunqti. fasiani qaRaldebis an aqtivebis wilis SeZeniT, xelSekrulebiT an 
sxva saSualebiT ekonomikur agentze an misi biznesis nawilze pirdapiri an 
iribi kontrolis mopovebas im piris mier, romelic ukve akontrolebs sul 
mcire erT ekonomikur agents; 
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aris garigebis Secilebis ufleba.460 kerZod, kanoni kreditors 
aniWebs sadao tranzaqciebis gasaCivrebis uflebas. magaliTad, Tu 
sazogadoebam gadaxdisuunarobis Sesaxeb gancxadebis 
sasamarTloSi Seatanamde araumetes 6 TviT adre dado garigeba, 
romelsac Sedegad mohyva sameurneo qonebis  gaufasureba, 
kreditors ufleba aqvs gaasaCivros es garigeba. Tuki garigeba 
cnobili iqneba baTilad (baTilobis im safuZvlebiT, rac 
gaTvaliswinebulia saqarTvelos kanonmdeblobaSi), moxdeba 
restitucia da movales daubrundeba is qoneba, romelic gadasca 
meore mxares. logikurad es qoneba unda CaiTvalos gakotrebis 
masaSi da Sesabamisad, kreditorebis moTxovnis dakmayofilebis 
SesaZleblobac gaizrdeba.   

 
1.5.3 korporaciuli jgufi regulirebis gareSe 

 
mewarmeTa Sesaxeb kanonis pirveli redaqcia, germaniis 

saaqcio kanonis msgavsad,  iTvaliswinebda koncernis 
maregulirebel wesebs. TandaTanobiT qarTuli sakorporacio 
samarTali amerikul midgomebze gadavida. amis paralelurad, 
ramdenjerme daviwrovda koncernis regulirebis sfero, rac 
sabolood, 2008 wels misi gauqmebiT dasrulda. Ppirveli 
regulaciis yvelaze mniSvnelovani wesi iyo is, rom erTi 
sawarmos 50%-iani monawileoba meore sawarmoSi warmoSobda 
ZiriTadi sawarmos garkveul finansur valdebulebebs. pirvel 
rigSi, ZiriTadi sawarmo anazRaurebda arasaZiriTadi sawarmos 
wliur zarals. amis garda, araZiriTadi sawarmosTvis ZiriTad 
sawarmos  unda aenazraurebina misi garigebebidan an sxva 
RonisZiebebidan warmoSobili qonebrivi danaklisebi da mieca 
kompensacia “gareSe” partniorebisTvis.461 Kkanoni ar 
gansazRvravda Tu vin igulisxmeboda gareSe partniorebSi. E75%-
ani monawileobis SemTxvevaSi ki, ZiriTadi sawarmo pasuxs agebda 
rogorc araZiriTadi sawarmos, aseve mesame pirebis 
(kreditorebis) winaSe. am SemTxvevaSi pasuxismgebloba iyo 
solidaruli, kerZod ZiriTadi sawarmos xelmZRvanelebi 
sawarmosTan erTad agebdnen pasuxs.  xelmZRvanlobaze 
uflebamosili piri airidebda pasuxismgebloba Tu gulmodginebis 
im standartiT imoqmedebda, romelsac kanonis imdroidneli 
redaqcia iTvaliswinebda.462 
 aRsaniSnavia, rom mewarmeTa Sesaxeb kanoni ar akonkretebda 

organizaciul samarTlebriv formas, romelzec vcreldeboda 
koncernis regulirebebi. koncernSi gareTianebuli sawarmoebis 
aRsaniSnavad ki gamoyenebuli iyo “mekavSire sawarmoebis” 
termini.463 

                                                           
460 gadaxdisuunarobis Sesaxeb saqarTvelos kanoni, muxli 35. Mmuxlis 
komentari wignSi: migriauli, Stingeri, gadaxdisuunarobis saqarTvelos kanoni, 
2011, 59-63. 
461 ,,mewarmeTa Sesaxeb” kanonis 1994 wlis 28 oqtombris redaqcia, muxli 17.3. 
462 ,,mewarmeTa Sesaxeb”kanonis 1994 wlis 28 oqtombris redaqcia, muxli 17.4. 
463 ,,mewarmeTa Sesaxeb” kanonis 1994 wlis 28 oqtombris redaqcia, muxli17. 



112 

 

 arsebiTi cvlileba am muxlSi Sevida 1999 wels, romliTac 
ZiriTadi sawarmos finansuri valdebulebebis moculoba 
Semcirda da mxolod 75%-iani monawileobis SemTxvevaSi 
ganisazRvra ganzrax miyenebuli zianis anazRaurebis movaleoba 
araZiTadi sawarmosTvis.464 
 2008 wels mewarmeTa Sesaxeb kanonis masStaburi reformis 

Sedegad me-17 muxli gauqmda. faqtobrivi mdgomareoba, romelSic 
erTi sawarmos mier meoreze dominirebis Sedegad mesame 
pirebisTvis  dgeba uaryofiTi Sedegi, regulirebis gareSe darCa. 
A koncernis maregulirebeli normebi, pSsf-s borotad 
gamoyenebis SemTxvevebis garkveul nawils gadafarvda. Amisi 
gauqmebiT, sawarmoTa urTierTkavSiris Sedegad warmoSobil 
urTierTobaSi CarTul mesame pirTa interesebis dacva mTlianad 
midnobilia mewarmeTa Sesaxeb kanonis me-3 muxlis me-6 punqtze. 
 
 
1.6 Ria tipis korporaciis mimarT gamWoli pasuxismgeblobis 
gamoyenebis SesaZlebloba 
 

daxuruli tipis korporacias, Ria tipis korporaciis 
organizaciuli formis ganviTarebde, ekava domimanturi pozicia 
bazarze. Aamdenad, swored daxuruli tipis korporaciis ZiriTadi 
maxasiaTeblebi, rogoricaa mWidro sakuTreba da menejmenti, aseve 
investiciebis diversifikaciis dabali xarisxi, iyo korporaciuli 
safarvelis gaWolvis doqtrinis Teoriuli TuU samarTlebrivi 
Sefasebis qvakuTxedi. aRniSnulma maxasiaTeblebma ganapiroba 
doqtrinis mTavari argumentis dasabuTeba, romlis Tanaxmad, 
zaralis riski unda itvirTos damfuZnebelma partniorma da ara 
keTilsindisierma kreditorma. 

aSS-Si profesor tompsonis mier ganxorcielebuli erT-erTi 
yvelaze masStaburi empiriuli dakvirvebis Sedegad, warmoCinda 
rom 1992 wlamde ar arsebobda korporaciuli safarvelis Ria 
tipis korporaciaSi gaWolvis precedenti.465 

SedarebiT axalma empiriulma kvlevam daadastura tompsonis 
kvlevis Sedegebi. Aam kvlevis mixedviT, 1996 wlidan 2005 wlamde 
periodSi gamWoli pasuxismgeblobis 232   saqmidan arcerTSi ar 
iyo mopasuxe Ria korporacia.466 miiCneva, rom sasamarTlosTvis Ria 
tipis korporaciaTa SemTxvevaSi gamWoli pasuxismgeblobis 
gamoyeneba mniSvnelovnad Seamcirebda investiciebs.467 Tumca 
realurad, doqtrinis farglebSi ar arsebobs sakmarisad 
dasabuTebuli argumentacia, Tu ratom aris apriori gamoricxuli 
Ria tipis korporaciaSi gamWoli pasuxismgebloba. miTiTeba 
                                                           
464 ,,mewarmeTa Sesaxeb” kanonis 1999 wlis 9 ivnisis redaqcia, muxli 17.3. 
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 Thompson Piercing the Corporate Veil: An Empirical Study, 76 Cornell Law Review 1036, 1991, 

1063. 
466

 McPherson, Raja, An Empirical Study of Piercing Rates and Factors Courts Consider when Piercing 

the Corporate Veil, 45 Wake Forest Law Review 931,  2010, 967. 
467

  McPherson, Raja, An Empirical Study of Piercing Rates and Factors Courts Consider when Piercing 

the Corporate Veil, 45 Wake Forest Law Review 931,  2010, 967. 
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empiriul kvlevebze mxolod cxadyofs imas, rom dasaxelebuli 
empiriuli kvlevebis samizne periodebSi gamWoli 
pasuxismgeblobis saqmeSi ar iyo CarTuli Ria korporacia 
mopasuxed. gamWoli pasuxismgeblobis  mimarT literaturaSi 
empiriul kvlevebze dayrdnobiT gavrcelebuli pozicia Ria tipis 
korporaciaSi gamWoli pasuxismgeblobis gamoricxvis Sesaxeb 
samarTlebrivad dausabuTebulia.  

Ria tipis korporaciis ganviTarebam da gavrcelebam 
ganapiroba korporaciuli safarvelis gaWolvis koncefciis 
sxvadasxva aspeqtis ganxilvis saWiroeba ukve Ria tipis 
korporaciis maxasiaTeblebis WrilSi. kerZod, pasiuri 
partniorebis mravalricxovneba, aqciaTa bazari, mniSvnelovani 
kapitali, da amavdroulad deliqturi pasuxismgeblobis 
potenciuri riski, romelic srulad dazRvevadi ver iqneba da 
moculobiT SeiZleba gadaaWarbos korporaciis qonebas.   Tumca 
amisda miuxedavad, aSS-Si gamWoli pasuxismgebloba gvxdeba 
mxolod daxuruli tipis korporaciebis mimarT.468Aamdenad, 
gamWoli pasuxismgeblobis doqtrinaSi mniSvnelovania moxdes imis 
ganmarteba warmoadgens Tu ara korporaciis “Ria” organizaciul 
samarTlebrivi mowyoba gamWoli pasuxismgeblobis gamomricxvel 
garemoebas. 

partnioris pasiuri roli korporaciis saqmianobaSi, 
romelsac sTavazobs Ria tipis korporacia Tavis aqcionerebs, 
gamoricxavs aseTi pasiuri partnioris mxridan SezRuduli 
pasuxismgeblobis borotad gamoyenebas. mniSvnelovan garemoebas 
warmoadgens isic, rom pasiuri partniori, Tavisi faqtobrivi 
mdgomareobiT, hgavs ufro kreditors, vidre partniors. Ppasiuri 
partnioris korporaciaSi arseboba ganpirobebulia orive mxaris 
Tanmxvedri intersebiT. erTi mxriv, korporacia, romelsac surs 
kapitalis mozidva axali aqciebis gamoSvebiT, romlis Sedegsac 
warmoadgens zustad pasiuri partnioris Sesvla korporaciaSi da 
Ameore mxriv, Tavad pasiuri partnioris ekonomikuri interesi, 
miiRos wili mogeba, SesaZlo riskebis aqciaSi gadaxdili 
safasuriT SezRudviT. aseve mniSvnelovania is garemoeba, rom Ria 
korporaciaSi rogorc wesi warmodgenilia mravalricxovani 
pasiuri aqcionrebi, romelTa jamuri gavlena kapitalSi wilis 
proporciulad Zalian dabalia. aseTi aqcionrebis paralelurad, 
rogorc wesi Ria tipis korporaciaSic vxvdebiT msxvil 
aqcionrebsac, romelTac domimanturi mdgomareobis garda aqtiuri 
roli ukaviaT korporaciis marTvis procesSi, uSualod 
menejeruli poziciis anda direqtoratTan piradi kavSirebis 
saxiT. Sesabamisad, Ria tipis korporaciebis mimarT gamWoli 
pasuxismgeblobis gamoricxvisTvis sakmaris argumentad ar unda 
iqnes ganxiluli aqcionerTa simravle. Nnebismier SemTxvevaSi da 
maT Soris daxurul korporaciaSi, pasuxismgebloba ekisreba 
partniors an partniorebs, romelmac borotad gamoiyena 
pasuxismgeblobis SezRudvis principi. A 
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unda aRiniSnos, rom aSS-gan gansxvavebiT, inglisis 
sasamarTlo praqtika, romelic exeba Ria SezRudul kompaniebis 
partniorebis korporaciuli safarvelis gaWolvas, aqcents 
akeTebs gamWoli pasuxismgeblobis winapirobebis konkretuli Ria 
tipis korporaciebis SemTxvevebSi ar arsebobaze, da ar msjelobs 
Tavad, Ria kompaniebis mimarT gamoyenebis SeuZleblobaze. 
magaliTad, saqmeSi Adams v Cape Industries plc,

469
 sasamarTlom aRniSna, 

rom gamWoli pasuxismgebelobis safuZveli ar arsebobda 
radganac: 1. Kkompania ar iyo erTiani ekonomikuri kavSiris 
SemadgenlobaSi; 2. Svilobilebi ar warmoadgendnen fasadur 
kompaniebs; 3. ar iyo saxeze agent-principalis urTierToba; 

amdenad, gamWoli pasuxismgeblobis doqtrina iZleba imis 
dasabuTebis SesaZleblobas, rom Ria tipis korporaciaSic iqnes 
gamoyenebuli gamWoli pasuxismgebloba. pirvel rigSi, imitom rom 
Ria tipis korporaciaSic SesaZlebelia kontrolis koncentracia 
erT an ramdenime erTad moqmed partniorTa xelSi. ar aris 
gamoricxuli kontrolis aramarTlzomieri gamoyeneba, 
korporaciis qonebis miTviseba, arasanqcirebuli tranzaqciebi 
korporaciasa da partniors Soris. Sesabamisad, aseT viTarebaSi, 
mxolod is faqti, rom saxeze Ria tipis korporacia, ar unda ices 
gamWoli pasuxismgeblobis damabrkolebel garemoebad. miTumetes, 
rom pasiuri partniorebisTvis pasuxismgeblobis Sefardebis 
sakiTxi arc dgas. rogorc zemoT aRiniSna, pasuxs agebs mxolod 
is, vinc korporaciis organizaciuli forma gamoyeneba 
aramarTlzomierad.470 
 
2. korporaciuli jgufebis regulireba da identifikaciis 

principi saerTaSoriso doneze 
 

kamaTs ar iwvevs faqti, rom korporaciuli jgufebi 
warmoadgenen specifikuri riskis matarebel gaerTianebebs, 
romelmac sxvadasxva doneze SeiZleba moaxdinos gavlena 
aramxolod kreditorebeze, aramed Tavad partniorezec.471 
imavdroulad, Tanamedrove samyaroSi aqtiurad izrdeba 
multinacionaluri korporaciebis roli. swored am realobam 
ganapiroba is, rom saerTaSoriso doneze, maT Soris evropis 
kavSiris farglebSic, gasuli saukunis 70-iani wlebidan daiwyo 
korporaciuli jgufebis maregulirebeli unificirebuli wesebis 
Seqmnis mcdelobebi, xolo saerTaSoriso sasamarTloebSi Seiqmna 
korporaciul jgufSi pasuxismgeblobis Sefardebis calkeuli 
sakiTxebis ganmartebis praqtika. 
 
2.1 evropis kavSiri 
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korporaciuli jgufebis regulirebis pirveli mcdeloba, 
romelsac biZgi germanuli sakoncerno samarTlis adreulma 
ganviTareba misca,  iyo evropis kompaniis statutis 1970 wels 
wargenili pirveli proeqti. aRniSnuli statutis me-7 Tavi 
exeboda korporaciul jgufebs. igi gansazRvravda 
makontrolebeli korporaciisTvis pasuxismgeblobas damokidebeli 
korporaciis valdebulebebisaTvis am ukanasknelisTvis 
miTiTebebisa da instruqciebis micemis uflebis sanacvlod. Tumca 
am regulaciaze sabolood uari iTqva da statutis miReba moxda 
korporaciuli jgufis momwesrigebeli normebis gareSe.472 

1982 wels evropis komisiam moamzada korporaciuli 
jgufebis Sesaxeb me-9 sakorporacio direqtivis winare proeqti, 
romlis Tanaxmdac, pasuxismgeblobis sakiTxis gadawyveta xdeboda 
saxelSekrulebo da de-faqto jgufebis gamijvnis safuZvelze.473 
saxelSekrulebo jgufis SemTxvevaSi gaTvaliswinebuli iyo 
makontrolebeli korporaciis solidaruli pasuxismgebloba da 
korporaciuli jgufis saqmianobis Sewyvetis SemTxvevaSi 
kompensaciis valdebuleba. Dde-faqto jgufis SemTxvevaSi deda 
kompanias pasuxismgebloba dadgeboda Tu igi warmoadgenda 
Crdilovan xelmZvanels, xolo valdebuleba warmoiSva araswori 
xelmZRvanelobis Sedegad.474 Tumca, sakorporacio samarTlis 
eqspertTa maRali donis jgufis 2002 wlis angariSSi dafiqsirda 
pozicia, rom me-9 sakoporacio direqtivis amoqmedebis nacvlad 
umjobesi iqneboda arsebul regulaciebis daxvewa, gansakuTrebiT 
ki korporaciuli jgufebis struqturisa da urTierTobebis 
gamWvirvalobis nawilSi.475 sabolood ki, sakorporacio 
samarTlis 2003 wlis samoqmedo gegmaSi evropis komisiam 
daadastura SeTanxmebuli pozicia imis Sesaxeb, rom me-9 
sakorporacio direqtivis amoqmedebis saWiroeba ar arsebobda.476 
Sedegad, me-9 sakorporacio direqtiva dRemde proeqtis statusiT 
arsebobs.  

EU-is farglebSiKkorporaciuli jgufebis regulirebis 
kidev erT mcdelobas wamoadgenda evropis masStabiT eqsperTa 
damoukidebeli jgufis (“Forum Europeaum Konzernrecht”) mier 
winadadebis SemuSaveba. eqspertTa jgufis meir SemuSavebuli 
modeli gulisxmobda franguli Rozenmblum–is kriteriumisa da 
inglisis samarTalSi damkvidrebuli aramarTlzomieri vaWrobis 
wesebs. amasTan erTad, deda kompaniis pasuxismgeblobis safuZveli 
SeiZleba gaxdes damokidebulebis gacxadeba, ra SemTxvevaSic, 
Svilobilis gadaxdisuunarobis SemTxvevaSi Seusrulebeli 
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valdebulebebis mimarT dadgeba deda kompaniis pasuxismgeblobis 
sakiTxi.477 
 
2.2 evropis marTlmsajulebis sasamarTlo 

ECJ-is praqtikis mixedviT deda kompania Svilobilis 
qmedebebisTvis pasuxs agebs antimonopoliuri kanonmdeblobis 
darRvevisaTvis, im SemTxvevaSi Tu deda kompania axorcielebs 
kontrols Svilobilis saqmianobaze.478 korporaciuli jgufis 
wevrebi rig SemTxvevebSi miiCnevian erTian ekonomikur 
gaerTianebad. dominanturi poziciis gansazRvrisaTvis 
prezumfciis saxiT moqmedebs wilTa umetesobis flobis faqti.479 
Tumca es ar miiCneva sakmaris garemoebad. gadamwyveti faqtoria 
deda kompaniis mxridan efeqturi kontrolis ganxorcieleba 
Svilobilis saqmianobaze.480 Sesabamisad, deda kompania 
pasuxismgeblobas airidebs, mxolod im SemTxvevaSi, Tu SeZlebs 
daadasturos, rom igi ar axdenda Svilobilis sabazro qcevaze 
zemoqmedebas.481 
 
 
2.3 gaerTianebuli erebis organizacia 

 
transnacionalur korporaciebTan dakavSirebuli 

regulaciebi aseve SeimuSava UN-mac, romelic cnobilia 
transnacionaluri korporaciebis qcevis kodeqsis proeqtis 
saxeliT. kodeqsis Tanaxmad, transnacionalur korporacias 
warmoadgens nebismieri sawarmo, romelsac hyavs dakavSirebuli 
iuridiuli pirebi or an met qveyanaSi, miuxedavad maTi 
organizaciul samarTlebrivi formis da saqmianobisa, romelic 
moqmedebs gadawyvetilebis miRebis saerTo sistemis, erTiani 
politikisa da saerTo strategiis Sesabamisad.482 Tumca UN-is 
qcevis kodeqsiT gaTvaliswinebuli regulaciebi ufro 
saerTaSoriso samarTlis da adamianis uflebaTa dacvas exeba, 
vidre wminda korporaciul samarTlebriv urTierTobebs. 
magaliTad, kodeqsis Tanaxmad, transnacionalurma korporaciebma 
pativi unda scen im saxelmwifoebis suverenitets, sadac 
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axorcieleben saqmianobs, ar unda Selaxon adamianis 
fundamenturi uflebebi da Tavisuflebebi.483 
 

2.4 ekonomikuri TanamSromlobisa da ganviTarebis organizacia 

OECD-s 1976 wlis 21 ivnisis deklaracia saerTaSoriso 
investiciebisa da multinacionaluri sawarmoebis Sesaxeb gaxda 
mogvianebiT SemuSavebuli multinacionaluri korporacebis 
Sesaxeb gaidlainebis nawili.484 gaidlainebi Seicavs zogadi 
bunebis rekomendaciebs, konkurenciis, SromiT, informaciis 
gasajaroebis, finansebisa da gadasaxadebis, momxarebelTa dacvisa 
da sxva sferoebSi pasuxismgeblobis Sesaxeb. gaidlainebs ar aqvT 
savaldebulo Zala da warmoadgenen `rbil” samarTals. Tumca imis 
gaTvaliswinebiT, rom mis SemuSavebaSi monawileoben OECD-s wevri 
da arawevri saxelmwifoebi,485 igi SeiZleba safuZvlad daedos 
korporaciuli jgufebis maregulirebel unificirebul wesebs 
Sidasaxelwmifoebriv doneze.  aRsaniSnavia, rom sasamarTloebi  
OECD-s gaidlainebis gamoyenebisas, yuradRebas aqceven im 
garemoebas, hqonda Tu ara es wesebi daSvebuli Tavis saqmianobaSi 
da ganixilavda Tu ara maT kargi menejmentis praqtikis nawilad 
Tavad korporacia.486 

aRsaniSnavia, rom  OECD-s gaidlainebiT dakavSirebul 
angariSSi asaxva hpova gamWoli pasuxismgeblobis Sesaxeb 
gaxmaurebulma 1977 wlis Badger-is qeisma.487 Badger company-s hyvada 
belgiaSi dafuZnebuli Svilobili SA Badger Belgium NV. deda 
kompaniam gadawyvita Svilobilis likvidacia.  struqturuli 
TvalsazrisiT, bedgeris kompania srulad iyo integrirebuli 
bedgeris jgufSi, xolo misi xelmZRvanelebi moqmedebnen deda 
korporaciis instruqciebis Sesabamisad.  belgiuri bedgeri 
gamocxadda gakotrebulad, misma dasaqmebulebma, romlebic 
warmoadgendnen ZiriTad kreditorebs, ki daiwyes dava amerikuli 
korporaciis winaaRmdeg. saqmis mimarT arsebuli didi 
sazogadoebrivi inetersis gamo belgiis regionaluri ekonomikis 
saxelmwifo mdivanma OECD-s mimarTa TxovniT, moexdina 
gaidlainebis relevanturi debulebebis interpretacia. Bbelgiis 
mTavrobis poziciis Tanaxmad, korporaciuli jgufis 
pasuxismgebloba iwvevs deda korporaciis pasuxismgeblobasac 
Svilobilis valdebulebebisaTvis.488 miuxedavad imisa, rom 
amerikulma korporaciam da belgiuri korporaciis dasaqmebulebma 
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miaRwies morigebas, romlis mixedviTac, amerikuli mxare 
dasaqmebulebebs gadauxdida kompensaciebs, OECD-s saerTaSoriso 
investiciebisa da multinacionaluri korporaciis komitetma 
Tavis momdevno  angariSSi  mainc moaxdina gaidlainebis 
ganmarteba korporaciuli jgufis pasuxismgeblobis konteqstSi. 
komitetma ganmarta, rom gaidilainebis bunebidan gamomdinare, 
isini ar SeiZleba CaiTvalos samarTlebrivi Zalis mqone normebad, 
romelic daiqvemdebarebs nacionalur kanonmdeblobas. 
Sesabamisad, deda korporaciis pasuxismgeblobis samarTlebrivad 
dasabuTebis gareSe, komitetma deda korporaciis mier Svilobilis 
valdebulebebis nebayoflobiT Sesruleba ganxila kargi 
xelmZRvanelobis magaliTad.489 
 
 
2.5 saerTaSoriso samarTlis instituti 

multinacionaluri sawarmoebisa da maTi wevri kompaniebis 
valdebulebebis Sesaxeb  saerTaSoriso samarTlis institutis 
(IIL) 1995 wlis 1 seqtembris rezolucia iTvaliswinebs  
partniorTa pasuxismgebloba Svilobili korporaciebis 
valdebulebebisaTvis.490 kerZod, pasuxismgebloba SeiZleba dadges 
im SemTxvevaSi, rodesac: deda korporacia CarTuli iyo 
Svilobilis mier dadebuli xelSekrulebis molaparakebebSi, 
Sesrulebas an SewyvetaSi, riTac kontrahent mosarCeles Seeqmna 
cru warmodgenebi; aseve TaRliTobis SemTxvevaSi, mSvilobis 
saqmianobis Sewyveta, misi socialuri valdebulebebis 
Seusruleblad datovebiT, aseve iseTi speficikuri deliqtebis 
SemTxvevaSi, rogoricaa masobrivi katastrofebi. sxva iseTi 
dakavSirebuli kompaniebis, rogoric arian erTi mSobeli 
korporaciis mier dafuZnebuli kompaniebi, pasuxismgebloba 
erTmaneTis valdebulebebisaTvis pasuxismgebloba SeiZleba 
dadges im SemTxvevaSi, rodesac isini monawileobdnen  im 
saqmianobaSi, romelidanac warmoiSva dava, an rodesac miiRes 
pirdapiri ekonomikuri sargebeli am saqmianobidan.491 
 
2.5 identifikaciis principi saerTaSoriso sasamarTloebSi  

 
identifikaciis principi gulisxmobs partnioris 

identifikacias korporaciasTan, ris Sedegadac SesaZlebeli xdeba 
partnioris mier korporaciis uflebebis ganxocieleba. 
saerTaSoriso sasamarTloebis praqtikaSi identifikacia  ar xdeba 
gamWoli pasuxismgeblobis, rogorc kreditorTa interesebis 
dacvis miznebisTvis.  piriqiT, igi ukavSirdeba partnioris 
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interesebis dacvas.  Tumca imis gaTvaliswinebiT, rom 
identifikacia SeuZlebelia korporaciul safarvelisa da 
damoukidebeli samarTalsubietobis principis ukugdebis gareSe, 
identifikaciis principTan dakavSirebuli midgoma sainteresoa 
partnioris pasuxismgeblobis konteqstSi, kerZod, SeiZleba Tu 
ara moeZebnos gamoyeneba, identifikaciis saerTaSoriso standarts 
partnioris piradi pasuxismgeblobis gansazRvrisaTvis. 
   
2.5.1 identifikaciis principis modeli marTalmsajulebis 
saerTaSoriso sasamarTlos praqtikis mixedviT 

marTlmsajulebis saerTaSoriso sasamarTlos praqtikaSi 
identifikaciis principis gamoyenebis sakiTxi warmoSva belgiasa 
da espaneTs Soris davaSi, romelic cnobilia barselona 
TreqSenis saxelwodebiT.492 

saxelmwifoebi partniorebis korporaciasTan identifikaciis 
gansazRvris mizniT iyenebdnen kontrolis Teorias. Kkontrolis  
Tanaxmad, korporacia miekuTvneba im qveyanas, romelsac 
miekuTvnebian misi makontrolebeli pirebi – partniorebi. 
kontrolis TeoriasTan dakavSirebiT erT-erTi yvelaze cnobili 
saqmea inglisis daimleris saqme Daimler Co Ltd v Continental Tyre and 

Rubber Co (Great Britain) Ltd.493 Kkompania Continental Tyre and Rubber 
dafuZnebuli iyo inglisSi, inglisis samarTlis mixedviT, Tumca 
misi partniorebis umetesoba iyvnen germanelebi. Ddava 
warmoiSvaPpirveli msoflio omis periodSi, rodesac sxva 
inglisurma korporaciam Daimler Company LTD uari ganacxada 
misTvis valis gadaxdaze. daimlerma ganacxada, rom kontinentali 
mxolod formalurad warmoadgenda inglisur kompanias da 
sinamdvileSi iyo germanuli, da Sesabamisad, mtruli korporacia. 
ris gamoc misTvis Tanxis gadaxda daarRvevda inglisis vaWrobisa 
da mtrebis Sesaxeb 1904 wlis aqts. inglisis saapelacio 
sasamarTlom ar gaiziara daimleris pozicia, xolo lordTa 
palatam ki ganacxada, rom korporacia, romelic dafuZnebulia da 
saqmianobas axorcielebs inglisSi, im warmomadgenlebis mier, 
romlebic aseve cxovroben inglisSi an neitralur qveynaSi, unda 
CaiTvalos megobrul kompaniad.494 

ICJ-im saerTaSoriso doneze moaxdina kontrolis Teoriis 
uaryofa belgiis mier espaneTis winaaRmdeg korporaciis 
diplomatiuri dacvis Sesaxeb aRZrul saqmeSi.495 kanadis 
samarTlis Sesabamisad dafuZnebuli holdinguri kompania Barcelona 

Traction Light and Power Company LTD flobda ToTxmeti sxva 
korporaciis wilebs. holdingSi Semavali kompaniebidan 11 
dafuZnebuli iyo espaneTSi, espanuri kanonmdeblobis mixedviT. 
dafuZnebidan ramdenime weliwadSi Barcelona Traction-is wilebi 
gadavida belgieli partniorebis sakuTrebaSi. espaneTis mTavrobis 
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mier miRebuli regulaciiT, akrZala espaneTidan ucxouri 
valutis gatana, ris gamoc, kompaniam ver Seasrula fuladi 
valdebulebebi. Mmale kompania gamocxadda gakotrebulad epaneTis 
sasamarTlos mier, ris Sesaxebac kompanias ecnoba presaSi 
gamoqveynebis gziT. espaneTSi araerTi davis uSedegod dasrulebis 
Semdeg belgiis saxelmwifom gadawyvita marTlmsajulebis 
saerTaSoriso sasamarTloSi espaneTis winaaRmdeg sarCelis 
Setana, im safuZvliT, rom Barcelona Traction-is gakotrebiT 
arapirdapir Seilaxa belgieli partniorebis ineteresebi.  
espaneTi Tavis mxriv, apelirebda im garemoebaze, rom belgias ar 
gaaCnda davis ufleba (ius standi in iudicio), ramdenadac mxolod Tavad 
korporacias, rogorc uflebebisa da movaleobebis damoukidebel 
matarebels, SeeZlo moTxovnis dacva. 

ICJ-is mosazrebiT, mxolod is, rom kanadur korporacias 
hyavda belgieli partniorebi, ar ar aris sakmarisi belgieli 
partniorebis kompaniasTan identificirebisTvis, korporacia da 
partniori warmoadgenen gancalkevebul subieqtebs gansxvavebuli 
ufleba-movaleobebiT. Sesabamisad, belgiis saxelmwifos ar 
gaaCnda moTxovna da mxolod kanadur kompanias SeiZleba moeTxova 
kompensacia.496  
 
2.5.2 identifikaciis principi  adamianis uflebaTa evropuli 
sasamarTlos praqtikaSi  

 
E adamianis uflebaTa evropuli sasamarTlos praqtikaSi 
ramdenjmerme warmoiSva identifikaciis principis gamoyenebis 
sakiTxi.  MsaqmeSi Agrotexim Hellas SA and Others v. Greece

497
 mosarCeleebi 

iyvenen kompania Karolos Fix Brewery-is partniorebi - eqvsi 
damoukidebeli kompania, romlebic erToblivad flobdnen Fix-is 
aqciaTa 51%-s.  aRniSnuli kompaniis saberZneTis nacionaluri 
bankis mimarT arsebuli didi davalianebis gamo, aqcionerTa 
saerTo krebaze miRebul iqna gadawyvetileba kompaniis 
likvidaciis Sesaxeb. Llikvidaciis procesSi dainiSna ori 
likvidatori, ZiriTadi kreditoris saberZneTis nacionaluri 
banki warmomadgeneli da Tavad kompaniis warmomadgeneli.  
sarCeli efuZneboda sakuTrebis uflebis xelyofas, rasac 
mosarCelebi adasturebdnen im garemoebiT, rom likvidaciis 
procesSi moxda kompaniis kuTvnili ori qarxnis de-faqto 
eqspropriacia saxelmwifos mxridan.498 mocemul saqmeSi, sadavo 
sakiTxs warmoadgenda is, icavda Tu ara adamianis uflebaTa da 
TavisuflebaTa konvencia partnioebs mocemul SemTxvevaSi, 
imisaTvis, rom dacvis sakiTxi gadawyvetiliyo dadebiTad, saWiro 
iyo imis dasabuTeba, rom korporaciis sakuTrebis uflebis 
xelyofa avtomaturad gulisxmobda partniorebis sakuTrebis 
uflebis xelyofas.  Sesabamisad, saWiro iyo partniorebis 
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identifikacia kompaniasTan. sasamarTlom ar gaiziara es pozicia 
da aRniSna, rom korporaciuli mosasxamis gaWolva da 
damoukidebeli samarTalsubieqtobis principis ukugdeba, 
gamarTlebulia mxolod gamonaklis SemTxvevebSi, kerZod maSin, 
rodesac kompanias wesdebiT gaTvaliswinebuli 
warmomadgenlobiTi organoebis meSveobiT ar SeuZlia uflebis 
dacva, xolo likvidaciis procesSi likvidatorebis meSveobiT.499 
aRsaniSnavia, rom agroteqsimis saqmemde ganxilul sxva saqmeSi 
sasamarTlom identifikaciis safuZvlad gamoiyena kompaniis 
instrumentaluri gageba (originaSi “vehicle”). 500 saqmeSi 
mosarCeles warmoadgenda kompania - pine valley misi erTaderTi 
partniori kompania healy holding da am holdingis erTaderTi 
partniori fizikuri piri.  sasamarTlom moaxdina identifikacia 
im safuZvliT, rom orive kompania iyo mxolod instrumenti, 
fizikuri piri partnioris SemTxvevaSi, risi meSeobiTac is 
axorcielebda saqmianobas.501  

adamianis uflebaTa evropuli sasamarTlos midgoma 
gulixsmobs kompaniisTvis, rogorc ekonomikuri moTamaSisTvis 
korporaciuli safarvelis mniSvnelobis aRiarebas da aRniSnuli 
didi mniSvnelobis konteqstSi unda iqnes gagebuli sasamarTlos 
mier identifikaciis principis gamoyenebis SezRudva.502 
 
 
 
 
 
 
 
3.GgamWoli pasuxismgebloba saerTaSoriso kerZo samarTalsa da 
saerTaSoriso saarbitraJo samarTalSi 
 
3.1 gamWoli pasuxismgeblobis problema saerTaSoriso kerZo 
samarTalSi 

Tanamedrove ekonomikis globalizaciis kvalobaze sul 
ufro xSiria biznesis warmoeba ramdenime iurisdiqciaSi. 
Sesabamisad, erTi da igive korporaciuli jgufi SeiZleba iyos 
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aqtiuri msoflios ramdenime qveyanaSi. mSobeli da Svilobili 
korporaciebi SeiZleba iyvnen mimofantuli sxvadasxva 
saxelmwifoebSi. amasTan, sxvadasxva garemoebebis cvlilebis 
kvalobaze korporaciebi SeiZleba icvlidnen iurisdiqciebs. 
yovelive zemoxsenebulidan gamomdinare, sul ufro xSirad aris 
saWiro saerTaSoriso kerZo samarTlis normebis gamoyeneba imis 
gadasawyvetad, Tu romeli qveynis samarTliT unda daregulirdes 
konkretuli samarTlebrivi urTierToba. xsenebuli debuleba 
aseve namdvilia gamWoli pasuxismgeblobis problemis mimarTac. 

rogorc sxvadasxva qveynebis materialuri samarTlis 
Seswavlidan davinaxeT, aqcionerTa pasuxismgeblobis 
dasayeneblad sxvadasxva samarTlebrivi sistemebi iyeneben 
sxvadasxva samarTlebriv teqnikas. Tumca miuxedavad amisa, yvela 
teqnikas aqvs saerTo maxasiaTebeli: gamWoli pasuxismgebloba 
emijneba samarTlis sxvadasxva disciplinebs, rac moicavs 
sakorporacio samarTals, deliqtebs (torts), saxelSekrulebo 
samarTals, Sromis samarTalsa da gadaxdisuunarobis 
samarTals.503 

gamWoli pasuxismgeblobis dasadgenad gamosayenebeli 
samarTlis gansazRvrisas gamoiyeneba ori midgoma. 
transnacionaluri gamWoli pasuxismgeblobis dadgenisas SeiZleba 
aRmoCndes, rom ramdenime samarTlebriv sistemas mxareTa 
urTierTobasTan  aqvs imdenad axlo kavSiri, rom SeiZleba maTi 
materialuri kanonmdeblobis gamoyeneba dasaregulireblad. 
rodesac aseTi sistemebidan erT-erTSi arsebobs specialuri 
kanonmdebloba (group law), pirveli meTodis mixedviT unda moxdes 
imis gansazRvra, Tu ra teritoriuli gavrceleba (iurisdiqcia) 
gaaCnia am kanonmdeblobas. fundamenturad gansxvavebuli 
meTodologia gamoiyeneba maSin, rodesac gamWoli 
pasuxismgeblobis dasadgenad unda iqnes gamoyenebuli 
sakorporacio samarTali, samoqalaqo samarTali, Sromis 
samarTali an gadaxdisuunarobis samarTali. am dros sakiTxi 
unda gadawydes im samarTlebrivi sistemis mier, romelsac 
yvelaze ufro axlo kavSiri aqvs urTierTobasTan, rogorc es 
ganisazRvreba saerTaSoriso kerZo samarTlis tradiciuli 
midgomiT.504  

 

3.1.1 specialuri kanonmdeblobis gavrcelebis teritoriuli 
iurisdiqcia 

 
rogorc wesi, materialuri kanonmdebloba Tavad 

gansazRvravs sakuTari moqmedebis areals. Tumca SeiZleba 
aRmoCndes, rom materialuri kanonmdeblobis mixedviT ramdenime 
samarTlebrivi sistemis kanonmdebloba iTxovdes sakuTari wesebis 
gamoyenebas. 
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yvelaze metad gavrcelebuli midgomis mixedviT, 
konkretuli qveynis specialuri kanonmdebloba gamoiyeneba im 
SemTxvevaSi, rodesac urTierTobis monawile Svilobili 
korporaciis adgilsamyofeli mocemul qveyanaSia. es midgoma 
literaturaSi dasabuTebulia Svilobili kompaniis umciresobaSi 
myofi aqcionerebisa da kreditorebis interesebis dacvis 
aucileblobiT.505 amis sapirispirod, rodesac aucilebelia deda-
kompaniis kreditorebisa da aqcionerebis interesebis dacva, 
swored deda-kompaniis adgilsamyofelis mixedviT ganisazRvreba 
gamosayenebeli samarTali. 

zemoxsenebuli zogadi wesi sakmaod arTulebs miRebuli 
gadawyvetilebis aRsrulebis process, vinaidan Svilobili 
kompaniis qveyanaSi amave qveynis kanonmdeblobis mier miRebuli 
gadawyvetilebis aRsruleba deda-kompaniis qveyanaSi SesaZlebelia 
mxolod am qveynis sasamarTlos mier aseTi gadawyvetilebis 
cnobis Semdeg, rac warmoSobs sasamarTlo gadawyvetilebis 
aRusruleblobis risks.506 

imis gaTvaliswinebiT, rom kompaniis damfuZneblebs Soris 
urTierToba faqtobrivad warmoadgens saxelSekrulebo 
urTierTobas, sainteresoa sakiTxi, ramdenad SeiZleba 
saxelSekrulebo samarTlis mimarT arsebuli saerTaSoriso kerZo 
samarTlis normebis gamoyeneba gamWoli pasuxismgeblobis mimarT. 
am TvalsazrisiT sainteresoa 1980 wlis romis konvencia 
saxelSekrulebo valdebulebebis mimarT gamosayenebeli 
samarTlis Sesaxeb,507 romlis 1.2-e punqtis Tanaxmad, konvenciis 
debulebebi ar vrceldeba sakorporacio samarTlis sakiTxebze. 
Sesabamisad, SegviZlia davaskvnaT, rom sakorporacio 
urTierTobebi specifikuria da maT mimarT ar SeiZleba im zogadi 
wesebis pirdapiro gziT gamoyeneba, romlebic gamoiyeneba 
saxelSekrulebo urTierTobebis mimarT. 

 

3.1.2 saerTaSoriso kerZo samarTlis tradiciuli meTodi 
 

kanonmdeblobaTa konfliqtis gadawyvetis tradiciuli gza, 
romelic fridrix karl fon savinma daamkvidra, gulisxmobs 
samarTlebrivi urTierTobis adgilsamyofelis identifikacia, 
raTa ganisazRvros gamosayenebeli samarTali.508 am dros xdeba 
samarTlebriv urTierTobasTan yvelaze ufro axlo kavSiris 
mqone qveynis gamorCeva da misi materialuri kanonmdeblobis 
gamoyeneba.509 

gamWoli pasuxismgeblobis dasadgenad tradiciuli meTodis 
gamoyeneba warmoSobs praqtikuli xasiaTis problemebs, rac 
gulisxmobs: 
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 sxvadasxva samarTlebrivi sistemebis mier gamWoli 
pasuxismgeblobis klasifikaciis gansxvavebulobas; 

 sxvadasxva damakavSirebeli faqtorebis gamoyenebas 
sxvadasxva samarTlebrivi sistemebis mier; 

 sxvadasxva samarTlebrivi sistemis materialur 
kanonmdeblobas Soris arsebuli gansxvavebebi.510 

yvela samarTlebriv sistemaSi samarTlebrivi urTierTobis 
klasifikaciis procesi mimdinareobs adgilobrivi materialuri 
kanonmdeblobis Sesabamisad. klasifikaciis problema warmoiSoba, 
rodesac adgilobrivi koliziuri samarTali miuTiTebs sxva iseTi 
qveynis materialuri normebis gamoyenebaze, sadac urTierToba 
gansxvavebulad regulirdeba.511 

rogorc zemoT ukve aRvniSneT, gamWoli pasuxismgebloba 
SeiZleba gamomdinareobdes kanonmdeblobis sxvadasxva dargisagan. 
magaliTisaTvis, Tu germaniis sasamarTloSi germanuli kompaniis 
mimarT ganixileba gamWoli pasuxismgeblobis sakiTxi, romlis 
safuZvelic aris am kompaniis arasaTanadod kapitalizirebuli da 
gakotrebuli franguli Svilobili kompaniis valdebulebebi, 
germaniis koliziuri samarTlis mixedviT, gamoyenebuli unda 
iqnes safrangeTis samarTali. Tumca problemas warmoadgens is, 
rom safrangeTis gakotrebis samarTlis gamoyeneba germanuli 
deda kompaniis mimarT, romelic ar gakotrebula, uadgiloa. 
amasTan, ucxo qveynis gadaxdisuunarobis kanonmdeblobis 
gamoyeneba sxva qveyanaSi SeuZlebelia. Sesabamisad, gamWoli 
pasuxismgeblobis Sefardebisas viRebT samarTlebriv vakuums.512 

meore tipis problema, romelic SeiZleba gamoiwvios 
klasifikaciis sakiTxma, aris erT qveyanaSi miRebuli 
gadawyvetilebis cnoba-aRsrulebis SeuZlebloba sxva qveyanaSi. 
magaliTad, franguli samarTlis mixedviT, ucxo qveynis 
sasamarTlos gadawyvetilebis cnoba da aRsruleba SesaZlebelia 
mxolod im SemTxvevaSi, rodesac es gadawyvetileba 
SesabamisobaSia safrangeTis kanonmdeblobasTan.513 daaxloebiT 
analogiur winapirobas iTvaliswinebs saqarTvelos 
kanonmdeblobac, romlis mixedviTac ucxo qveynis sasamarTlis 
gadawyvetilebis cnoba saqarTveloSi ar xdeba, Tu gadawyvetileba 
ewinaaRmdegeba saqarTvelos ZiriTad samarTlebriv principebs.514 

Tumca klasifikaciis problemis gadaWra jer kidev ar 
niSnavs sakiTxis mogvarebas. Sesabamisi materialuri samarTlis 
arCeva damokidebulia imaze, Tu ra faqtorebs iyenebs ama Tu im 
qveynis koliziuri samarTali urTierTobis Sesabamis qveyanasTan 
dasakavSireblad. koliziuri normebis mixedviT saxelmwifos 
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kavSiri samarTalurTierTobasTan SeiZleba gansazRvrebodes 
kompaniis iuridiuli misamarTis mixedviT an faqtobrivi 
adgilsamyofelis mixedviT.515 magaliTad, Tu kompanias erT 
saxelmwifoSi aqvs iuridiuli misamarTi, xolo meore 
saxelmwifoSi faqtiuri adgilsamyofeli, da pirveli saxelmwifos 
koliziuri samarTlis mixedviT kavSiris ganmsazRvrelia 
iuridiuli misamarTi, xolo meore saxelmwifos koliziuri 
samarTlis mixedviT kavSiris ganmsazRvrelia faqtiuri 
adgilsamyofeli, maSin gamosayenebeli iqneba orive qveynis 
samarTali. amasTan, Tu pirveli saxelmwifos koliziuri 
samarTlis mixedviT kavSiris ganmsazRvrelia faqtiuri 
adgilsamyofeli, xolo meore saxelmwifo koliziuri samarTlis 
mixedviT kavSiris ganmsazRvrelia iuridiuli misamarTi, maSin 
SeuZlebeli iqneba gamosayenebeli samarTlis dadgena. aseT dros 
mizanSewonilia saqmis ganmxilveli sasamarTlos mier 
ukumiTiTebis miReba da saqmis ganxilva adgilobrivi 
kanonmdeblobiT (e.w. single renvoi).516 

damakavSirebeli faqtorebis konteqstSi aseve problemuria 
sakiTxi, romeli qveynis kanonmdeblobas unda mieniWos 
upiratesoba gamWoli pasuxismgeblobis dros _ deda-kompaniis 
qveynis Tu Svilobili kompaniis qveynis. erTgvari pasuxi aqac ar 
arsebobs, Tumca gavrcelebuli mosazrebiT, aucilebelia am 
sferoSi moqmedi materialuri samarTlis unificireba.517 

 

3.1.3 alternatiuli meTodebi 
 

imis gaTvaliswinebiT, rom xSiria iseTi qveynis samarTalze 
miTiTeba, sadac ar aris damkvidrebuli gamWoli pasuxismgeblobis 
instituti da dgeba dazaralebuli kreditorisTvis uaryofiTi 
Sedegi, saWiroa samarTlebrivi sistemebis konfliqtis gadaWris 
alternatiuli gzebis Zieba. 

aseT alternatiul meTodebs Soris, upirveles yovlisa, 
unda gamovyoT saxelmwifos interesis meTodi, rac gulisxmobs im 
qveynis kanonmdeblobis gamoyenebas, romelsac yvelaze meti 
interesi aqvs sakiTxis gadawyvetis mimarT. iuridiul 
literaturaSi aRniSnaven, rom es rogorc wesi aris Svilobili 
kompaniis qveyana.518 unda aRniSnos, rom am meTods sasamarTloebi 
iyeneben rogorc gamosayenebeli samarTlis asarCevad, ise 
sasamarTlos iurisdiqciis gansazRvrisaTvis. magaliTad, e.w. 
bhopalis katastrofis saqmeze, romelSic mosarCele _ indoeTis 
saxelmwifo iTxovda bhopalis qarxnis mflobeli kompaniisaTvis _ 
iunion karbidisaTvis zianis anazRaurebis dakisrebas gamWoli 
pasuxismgeblobis principebis Sesabamisad, niu iorkis 
federalurma saolqo sasamarTlom daadgina, rom indoeTis 
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saxelmwifos ufro meti interesi hqonda zianis anazRaurebis 
moTxovnis mimarT, vidre aSS-is saxelmwifos. am motiviT 
sasamarTlom gadawyvita, rom mas ar hqonda saqmeze iurisdiqcia 
da sarCeli indoeTis sasamarTloSi unda Setaniliyo.519 

alternatiul meTodebs Soris aseve gamoiyeneba `ukeTesi 
samarTlis~ meTodi. am dros sasamarTlo irCevs im qveynis 
kanonmdeblobas, romliTac yvelaze ukeT miiRweva is Sedegi, 
romlis dadgomac surs sasamarTlos. Sesabamisad, kreditors aqvs 
arCevani lex speacilis da lex causaes Soris.520 

 
3.2 korporaciuli safarvelis problema saerTaSoriso 
komerciul arbitraJSi 

 
saerTaSoriso komerciul arbitraJSi gamWoli 

pasuxismgeblobis doqtrinis gamoyeneba rig problemebTan aris 
dakavSirebuli. umetes SemTxvevebSi, saerTaSoriso komerciuli 
tribunalebi iyeneben mxareTa mier SeTanxmebul konkretul 
nacionalur samarTals. GgamWoli pasuxismgeblobis koncefcia ki, 
nacionalur doneze, samarTlebrivi pluralizmis sagania. 
midgomaTa mravalferovneba gamoricxavs doqtrinis erTian da 
Tanmimdevrul aplikacias. aRniSnulis garda, aseve problemuria 
iuridiqciis sakiTxic. rogorc wesi, tribunali pirvel etapze 
axdens mxaris identificirebas. Aam etapze, iurisdiqciasTan 
mimarTebiT, SesaZlebelia gamovlindes ori problema. pirvel 
SemTxvevaSi, SesaZlebelia mxare ar iyos saarbitraJo SeTanxmebis 
xelmomweri, Tumca acxadebdes Tanxmobas monawileobaze. 
magaliTad, saerTaSoriso savaWro palatis saarbitraJo 
sasamarTlom saqmeSi Dow Chemical v. Isover St. Gobain521 erTiani 
ekomonomikuri kavSiris Teoriis safuZvelze da Tanxmobis 
arsebobis pirobebSi mosarCele mxared CarTo deda kompania, 
miuxedavad imisa, rom saarbitraJo SeTanxmebis monawile iyo 
Svilobili kompania. tribunalma daadgina, rom gadawyvetilebis 
miRebisas gaTvaliswinebul unda iqnes realoba, romelSic 
kompaniaTa jgufi, masSi Semavali TiToeuli calkeuli kompaniis 
statusis miuxedavad, qmnis erTian ekonomikur kavSirs.522 meore 
SemTxvevaSi, SeiZleba saxeze iyos mxare, romelic ar aris 
SeTanxmebis xelmomweri da arc Tanxmobas acxadebs 
monawileobaze. aseT dros tribunalma unda imsjelos 
korporaciis damoukidebeli samarTalsubieqtobis principze, 
raTa daadginos samarTalurTierTobis namdvili mxare. saTanado 
faqtobrivi garemoebebis ZaliT SesaZlebelia damoukidebeli 
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samarTalsubieqtobis ukugdebis xarjze korporaciuli 
safarvelis gaWolva.523 

arbitraJis konteqsSi korporaciuli safarvelis gaWolva 
gulisxmobs im mxaris pasuxismgeblobas, romelic ar iyo 
saarbitraJo SeTanxmebis monawile. es garemoeba ki ukve 
saarbitraJo gadawyvetilebis cnobis etapze warmoSobs 
problemas. Uucxouri saarbitraJo gadawyvetilebaTa cnoba-
aRsrulebis Sesaxeb niu-iorkis konvencia iTvaliswinebs ramdenime 
garemoebas, romelsac SeiZleba daeyrdnos nacionaluri 
sasamarTlo, ucxo qveynis saarbitraJo gadawyvetilebis cnobaze 
uaris Tqmis SemTxvevaSi.524 saarbitraJo gadawyvetilebis gamotana 
im mxaris winaaRmdeg, romelic ar iyo saarbitraJo SeTanxmebis 
monawile SeiZleba sadao gaxdes am winapirobaTa WrilSi. unda 
aRiniSnos, rom UNCITRAL-is samuSao jgufis mier 2000 wlis 
angariSis mixedviT, erTiani ekonomikuri kavSiris Teoriis 
gamoyeneba SesaZlebelia, Tuki dadasturdeba sami garemoeba: 1. 
saxezea iuridiulad gancalkevebuli korporacia, romelic 
saarbitraJo SeTanxmebis mxarea, im jgufis nawilia, romelic 
qmnis erT ekonomikur kavSirs; 2. Kkorporacia aqtiurad 
monawileobda im xelSekrulebis dadebasa da SesrulebaSi, 
romlidan gamomdinarec warmoiSva dava.   3. korporaciis CarTva 
saarbitraJo gadawyvetilebaSi asaxavs  mxareTa saerTo 
ganzraxvas.525 samuSao jgufis am poziciis miuxedavad, 
saarbitraJo SeTanxmebis moqmedebis gavrceleba araxelmomweri 
mxaris mimarT kvalav sakamaTo sakiTxad rCeba. 
 
3.3 korporaciuli safarvelis problema saerTaSoriso 
sainvesticio davebSi 
 

saerTaSoriso komerciuli tribunalebis 
gadawyvetilebebisgan gansxvavebiT, romlebic aRsrulebamde 
saWiroeben savaldebulo cnobas, sainvesticio davebis 
gadawyvetis saerTaSoriso centris gadawyvetilebebi avtomatur 
reJimSi (konvenciis monawile saxelmwifoebSi cnobis proceduris 
gavlis gareSe) eqvemdebarebian aRsrulebas.526 sainvesticio 
davebis gadawyvetis saerTaSoriso centris gadawyvetilebebis 
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 Krivoy, Piercing the Corporate Veil in International Arbitration, Global Business Law Review, Vol.1, 

2011, 174.   
524

 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 1958, mag., me-5 
muxlis ,,b” qvepunqtis Tanaxmad, uaris Tmis safuZvelia is garemoba, roca 
mxare, romlis winaaRmdegac aris mimarTuli gadawyvetileba ar iyo 
informirebuli arbitris daniSvnis an saarbitraJo warmoebis Sesaxeb. unda 
aRiniSnos, rom konvencis monawilea 149 qveyana, maT Soris saqarTveloc, da 
Sesabamisad, inkorporirebulia yvela monawilis nacionalur kanonmdeblobaSi. 

ix. Aaseve „arbitraJis Sesaxeb“ saqarTvelos kanoni, muxli 22.  
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  Report of the Secretary General on Possible Uniform Rules on Certain Issues Concerning Settlement 

of Commercial Disputes: Conciliation, Interim Measures of Protection, Written Form for Arbitration 

Agreement, U.N. Doc. A/CN.9/WG.II/WP.108/Add. 1 2000. 
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 Convention on the Settlement of Investment Disputes between States and Nationals of Other States, 

1966, 575 U.N.T.S. 159, muxli 53(1). 
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aRsruleba warmoadgens saxelmwifos saerTaSoriso sajaro 
valdebulebas.527 

miuxedavad imisa, rom TiTqmis yvela nacionaluri 
samarTlis mixedviT, piri ar aris uflebamosili partnioris 
statusiT idaos korporaciis saxeliT, aRiarebulia, rom 
investiciaTa dacvis ormxrivi xelSekrulebebiT dadgenili 
wesebi, romlebic relevanturia partniorTa moTxovnebis mimarT, 
konkretuli davis farglebSi aris  lex specialis.

528Tumca 
sainvesticio tribunalebis umetesoba saerTod ar iziarebs 
iuridiqciis gavrcelebas im mxareze, romelic ar iyo 
tribunalisTvis davis gadacemis Sesaxeb SeTanxmebis monawile. 
MmagaliTad, saqmeSi Zhinvali Development Ltd. v. Republic of Georgia, 
investorma daayena moTxovna, rogorc Tavisi, aseve misi sami sxva 
partnioris saxeliT.529   sainvesticio tribunalma aRniSna, rom 
saxeze ar iyo mSobel-Svilobili kompania, xolo es sami 
partniori ar iyo registrirebuli mosarCeled.  Kkonvencia ki, 
iseve rogorc saarbitraJoOwesebi ar iTvaliswineben piris 
uflebas idaon aramonawile mxaris saxeliT. aseTi uflebiT 
sargebloba saWiroebs mopasuxe monawile saxelmwifosTan 
SeTanxmebas an Tanxmobas. Sesabamisad, am saqmeSi investors ar 
mieniWa ufleba edava Tavisi partniorebis saxeliT.530 

zogadad, sainvesticio tribunalebis praqtikSi 
korporaciuli safarvelis gaWolva warmoadgens ara mosarCele 
investori mxaris dacvis meqanizms, aramed mopasuxe saxelmwifos 
arguments, imisTvis rom gaabaTilos tribunalis iurisdiqcia 
konkretul davaze. aseT dros, mopasuxe saxelmwifo cdilobs 
daasabuTos, rom mosarCele korporacias ar aqvs davis ufleba, 
radganac samarTalsubieqtobis realuri mxare aris ara 
mosarCele, aramed korporaciuli safarvelis miRma moqmedi 
subieqti, romelic, Tavis mxriv, an ar iyo tribunalisTvis davis 
gadacemis Sesaxeb SeTanxmebis monawile.531 
 Sejamebis mizniT, saerTaSoriso komerciul arbitraJSi 

mopasuxe korporaciis partnioris gamWoli pasuxismgebloba 
SeiZleba dadges, Tu mosarCele daadasturebs im garemoebas, rom 
partnioris kontrolis xarisxi mopasuxe korporaciis mimarT, 
imdenad maRalia, rom ar arsebobs argumenti mopasuxe 
korporaciis damoukidebel samarTalsubieqtad ganxilvis 
sasargeblod. Tumca aseT, SemTxvevaSi mosarCele kisrulobs imis 
risks, rom saarbitraJo gadawyvetileba darCes aRusrulebeli. 

                                                           
527 saerTaSoriso samarTlis zogadi principia, rom saxelwifos ar SeuZlia 
daeyrdnos Sida samarTls saerTaSoriso valdebulebis Sesrulebisgan Tavis 
asarideblad, Vienna Convention on the Law of Treaties, 1969, 1155 U.N.T.S. 331, muxli 27. 
528

Krivoy, Piercing the Corporate Veil in International Arbitration, Global Business Law Review, Vol.1, 

2011, 174.   
529

 Zhinvali Development Ltd. v. Republic of Georgia, ICSID Case No. ARB/84/3, 2003, 392- 405. 
530

 Zhinvali Development Ltd. v. Republic of Georgia, ICSID Case No. ARB/84/3, 2003, 392- 405. 
531

 mag., Telekom A.S. v. Republic of Kazakhstan, ICSID Case No. ARB/05/16, Award (July 29, 2008); 

tribunalma calsaxad aRniSna, rom gamWoli pasuxismgbelobis principis 
gamoyenebas araxelmomweri mxaris mimarT, samarTlebrivi safuZveli ar aqvs 
konvenciis farglebSi. 
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garantia, rom nacionaluri sasamarTlo moaxdens im saarbitraJoO 
gadawyvetilebis cnobas, romelic gamotanilia saarbitraJo 
SeTanxmebis aramonawile mxaris mimarT ar arsebobs. 
 
4 Sualeduri daskvna  
 
  naSromis mesame Tavis pirveli nawilis Sejamebis mizniT 
SeiZleba gamoiyos ramdenime ZiriTadi Tezisi. pirvel rigSi, unda 
aRiniSnos, korporaciuli safarvelis gaWolvis doqtrina 
ganixileba samarTlianobis meqanizmad, romlis gamoyenebis 
Sedegadac miiRweva partnioris piradi pasuxismgebloba. sakiTxis 
regulirebis meTodebis sistematizacia SeiZleba moxdes or 
jgufad sasamarTlo da sakanonmdeblo regulirebis meTodi. 
pirvel SemTxvevaSi pasuxismgeblobis gansazRvrisaTvis gamoiyeneba 
gamWoli pasuxismgeblobis doqtrina. Asxvagvarad rom iTqvas, am 
dros sasamarTlos mier pasuxismgeblobis Sefardeba xdeba 
doqtrinis safuZvelze. Sesabamisad, sasamarTlo Tavad axdens 
samarTlebrivi safuZvlis gansazRvras. AsasamarTlo regulireba 
gansxvavebulia iurisdiqciebis mixedviT.  

aSS-Si korporaciuli safarvelis gaWolvis doqtrina 
faravs partnioris pasuxismgeblobis umetes SemTxvevebs.  Aam 
dros sasamarTlo axdens praqtikiT gamokveTili garemoebebis 
meqanikur misadagebas konkretuli samarTlebrivi garemoebisaTvis, 
da xSiria samarTlebrivi metaforebis gamoyenebac, rac xSirad 
gakritikebulia iuridiul literaturaSi.  

aSS-gan gansxvavebiT inglisis samarTlaSi doqtrinis 
gamoyeneba warmoadgens ufro sagamonakliso meqanizms. 2013 
wlamde miiCneoda, rom doqtrinis gamoyenebis absoluturi 
winapiroba iyo TaRliTobis samarTlebrivi mocemuloba. Tumca 
2013 wlis precedentma VTB Capital-is saqmeze cxadyo, rom 
TaRliTobis SemTxvevaSic ki sasamarTlo apriori ar eyrdnoba 
doqtrinas, radganac pasuxismgeblobis miRwevis alternatiul 
SesaZleblobad ganixilvas kreditoris mier deliqturi 
moTxovnis ganxorcielebas. 

germaniaSi, sasamarTlos mier piradi pasuxismgeblobis 
Sefardeba doqtrinis safuZvelze xdeba erTaderT SemTxvevaSi, 
rodesac saxezea partnioris mier uflebis borotad gamoyeneba. 
rac Seexeba sakanonmdeblo regulirebas, am SemTxvevaSi saxezea 
konkretuli samarTalurTierTobis mowesrigeba normatiul 
doneze. aSS-Si xdeba TaRliTuri transferebisa da garemosacviTi 
sakiTxebis sakanonmdeblo regulireba, ris Sedegad 
kanonmdeblobiT dadgenili winapirobebis arsebobisas 
SesaZlebelia partnioris piradi pasuxismgeblobis dadgena. 
inglisSi sakanonmdeblo doneze, pasuxismgeblobis regulireba 
xdeba TaRliTuri da aramarTlzomieri vaWrobis wesebis 
Sesabamisad, rac inkorporirebulia gadaxdisuunarobis Sesaxeb 
aqtSi.  

germaniaSi partnioris piradi pasuxismgeblobis didi 
nawili, kerZod ki pasuxismgebloba korporaciuli jgufis 
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farglebSi wesrigdeba sakoncerno samarTliT. xolo safrangeTSi, 
gadaxdisuunarobis wesebiT, romlebic SesaZleblobas iZleva 
dadges de-faqto partnioris pasuxismgeblobac. 

naSromis mesame Tavis meore nawilTan dakavSirebiT daskvnis 
saxiT SeiZleba unda iTqvas, rom Tanamedrove samyaroSi 
multinacionaluri korporaciebis roli dRiTidRe izrdeba. 
multinacionaluri korporaciebis regulirebas vxvdebiT rogorc 
saerTaSoriso organizaciebis mier SemuSavebul e.w. “rbil” 
samarTalSi, aseve saerTaSoriso sasamarTloebsa da evropis 
regionaluri organizaciebis sasamarTloebSi, kerZod ki 
marTlsajulebis evropul sasamarTlosa da adamianis uflebaTa 
evropuli sasamarTlos praqtikaSi.   
 
 
V. gamWoli pasuxismgeblobis calkeuli winapirobebis analizi 
 
 winamdebare TavSi ganxilulia alter egos Teoria da 
instrumentalurobis wesi, rogorc gamWoli pasuxismgeblobis 
ZiriTadi samarTlebrivi safuZveli. aseve gaanalizebulia 
gamWoli pasuxismgeblobis ZiriTadi faqtorebi: arasTanado 
kapitalizacia, qonebaTa aRreva da transferi, korporaciul 
formalobaTa daucveloba da sxva. naSromis mocemuli nawilis 
ZiriTadi Tezisia, rom dasaxelebuli faqtorebi warmoadgenen 
pasuxismgeblobis gamamarTlebel faqtobriv garemoebebs da 
damoukideblad da calcalke ar unda iqnes ganxiluli 
pasuxismgeblobis sakmaris safuZvlad. gamWoli pasuxismgebloba 
unda daefuZnos alter egos Teorias an instrumentalur wess, 
romelTa meSeobiTac SesaZlebeli xdeba korporaciuli formis 
borotad gamoyenebis dadastureba.  
 
1. korporaciuli safarvelis gaWolvis pirveli safexuri 
 
1.1 alter egos Teoria 
 

partnioris gamWoli pasuxismgeblobis gamarTlebis mizniT 
sasamarTloebi sxvadasxva metaforebs mimarTaven, romelTagan 
umetesoba partnioris arakeTilsindisier damokidebulebaze 
akeTebs aqcents.532 xSirad, faqtorebi, romlebsac sasamarTlo 
uTiTebs gamWoli pasuxismgeblobis dasabuTebulobisTvis 
pirdapir gulisxmobs arakeTilsindisier saqciels.533 magaliTad, 
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 mag., xSirad gamoiyeneba Semdegi metaforebi: "cloak," "creature," "sham," "shell," and 

"snare," da sxv. metaforebis ena iuridiul literturaSi gakritikebulia, 
ramdenadac ar iZleva argumentacias, unda aRiniSnos, rom aSS-s sasamarTloebis 
mier pasuxismgeblobis dakisrebis sistemuri analizi iSviaTia da 
sasamarTloTa umetesobac, pasuxismgeblobis, gasamarTleblad agrZelebs 
metaforebis gamoyenebas,  is.  Hamilton, The Corporate Entity, 49 Texas  Law Review, 979, 

1971,  979. 
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 Design Assoc., Inc. v. Welch, 224 Cal. App. 2d 165, 36 cal. Rptr. 341 (1964); korporaciis 
gamoyeneba ukanono tranzaqciebis gansaxorcieleblad warmoadgens 
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erT-erT SemTxvevaSi sasamarTlom arakeTilsindisier qmedebad 
miiCnia SemTxveva, rodesac arasaTanadod kapitalizirebuli 
korporaciis partniors SecdomaSi Sehyavs kontrahenti im faqtis 
Sesaxeb, rom xelSekrulebis mxares warmoadgens Tavad is da ara 
korporacia.534 partnioris movaleoba imoqmedos keTilsindisierad, 
samarTlebrivad gamarTlebulia, radganac Sedegi, romelsac 
emsaxureba pasuxismgeblobis SezRudvis principi, efuZneba 
keTilsindisier qcevas. anu sxvagvarad rom vTqvaT, SezRuduli 
pasuxismgeblobis ekonomikuri upiratesoba (korporaciis 
kontrolis xarjebis Semcireba, investiciebis waxaliseba, 
riskebis diversifikacia), romelic amarTlebs mis arsebobas, 
radganac saboloo jamSi, dadebiTad isaxeba ekonomikaze, ver 
miiRweva arakeTilsindisierebis pirobebSi. arakeTilsindisieri 
damokidebuleba zrdis kreditoris wagebis riskis albaTobas. 
Sesabamisad, erT mxareze partnioris xarjebis Semcireba meore 
mxares zrdis kreditoris xarjebs. am xarjebis urTierTSefardeba 
da saboloo gavlena ekonomikaze Seswavlili ar aris,  Tumca 
calsaxaa, rom ,,Sedegi”, rac pasuxismgeblobis SezRudvis 
principiT keTilsindisierad sargeblobiT unda iqnes miRweuli, 
ar dadgeba am principis arakeTilsindisierad gamoyenebis 
pirobebSi.   
 
1.2 instrumentalurobis wesi 
 

instrumentalurobis wesi, alter egos Teoriis 
alternativaa da arsebiTad igive mizans emsaxureba. kerZod, 
gamoiyeneba partnioris mxridan korporaciis aramarTlzomieri 
gamoyenebis dasadastureblad. sasamarTlo iyenebs 
instrumentalurobis wess, raTa Seafasos Semdegi garemoebebi: a) 
partnioris mxridan korporaciis kontroli, romelic imdenad 
yovlismomcvelia, rom gulisxmobs, rogorc finansebis, zogadi 
politikis da konkretuli saqmianobis kontrols, romelic 
gamoricxavs korporaciis gancalkevebul arsebobas da nebas. b) 
yovlismomcveli kontroli gamoiyeneba TaRliTobis, ukanonobis 
an sxva samarTaldarRvevis Casadenad. g) kontroli da darRveva 

                                                                                                                                                                          

arakeTilsindisier qmedebas, Arnold v. Browne, 27 Cal. App. 3d 386, 395, 103 Cal. Rptr. 775, 

782 (1972).  
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 Cf. Harris v. Curtis, 8 Cal. App. 3d 837, 843, 87 Cal. Rptr. 614, 619 (1970) (sasamarTlom uari 
Tqva korporaciuli safarvelis gaWolvaze arasaTanado kapitalizaciis faqtis 
miuxedavad, radganac CaTvala rom mopasuxes ar Seuqmnia cru warmodgnebi 
kontrahentis Sesaxeb); Carlesimo v. Schwebel, 87 Cal. App. 2d 482, 490, 197 P.2d 167, 172 (1948) 

(sasamarTlom ar daakmayofila gamWoli pasuxismgeblobis moTxovna, im 
safuZvliT, rom mosarCelisTvis cnobili iyo xelSekrulebis meore mxare, 
romelsac warmoadgenda korporacia da ara konkretuli individi); Tuki 
mopasuxis mxridan ar aris saxeze arakeTilsindisieri qmedeba, mxolod 
arasaTanado kapitalizacia ar aris sakmarisi korporaciuli safarvelis 
gaWolvis samarTlebrivi dasabuTebulobisTvis. Aanalogiurad, Tuki 
korporaciul formalobaTa darRvevas ar axlda arakeTilsindisieri mizani, 
maSin pasuxismgeblobis sakiTxi ar gadawydeba kreditoris sasargeblod. ix., 
Associated Vendors, Inc. v. Oakland Meat Co., 210 Cal. App. 2d 825, 26 Cal. Rptr. 806 (1962); Luis v. 

Orcutt Town Water Co., 204 Cal. App. 2d 433, 22 Cal. Rptr. 389 (1948). 
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warmoadgenda zianis gamomwvev uSualo qmedebas.535 amdenad, 
instrumentalurobis wesis standarti, gamoricxavs mxolod 
kontrolis, rogorc damoukidebeli garemoebis sakmarisobas.  
 
2. korporaciuli safarvelis gaWolvis meore safexuri: 
pasuxismgeblobis faqtobrivi winapirobebi 
 
  winamdebare qveTavi exeba gamWoli pasuxismgeblobis 
faqtobrivi winapirobebis samarTlebriv Sefasebas. ganxilulia 
arasaTanado kapitalizacia, qonebis transferi da aRreva, 
korporaciul formalobaTa daucveloba, zaralis momtani 
saqmianobis gaTvicnobierebulad gagrZeleba, cru warmodgenebis 
Seqmna. Aam garemobebis analizis Sedegad, SesaZlebeli xdeba imis 
identificireba Tu romeli garemoeba da ra kuTxiT aris 
relevanturi gamWoli pasuxismgeblobis dakisrebisTvis.  
 

2.1 arasaTanado kapitalizacia 
 

 arasaTanado kapitalizacia, rogorc gamWoli 
pasuxismgeblobis safuZveli, problemuria kapitalTan 
dakavSirebuli moTxovnebis konteqstSi. kerZod, kiTxvis niSans 
bades, arasaTanado kapitalizaciis gamo pasuxixismgeblobis 
dakisreba, im pirobebSi, roca saTanado kapitalizacia ar 
warmoadgens kanonmdeblobiT pirdapir gaweril movaleobas. 
magaliTad, aSS-is sakorporacio samarTli ar iTvaliswinebs 
minimaluri kapitalis moTxovnas, romelic uzrunvelyofs 
kreditorTa interesebis dacvas korporaciis finansuri krizisis 
SemTxvevaSi. analogiuri mdgomareobaa qarTul kanonmdeblobaSic 
-  sawesdebo kapitalis sarezervo da xelSeuxebeli xasiaTi 
saqarTvelos kanonmdeblobidan ar ikveTeba. rac Seexeba inglisis 
kanonmdeblobas, meore sakorporacio direqtivis536 implementaciis 
Sedegad dadgenilia kapitalis moTxovna Ria tipis korporaciebis 
mimarT.537 aRniSnulis mxedvelobaSi miRebiT, problemuria 
samarTlebrivad ramdenad gamarTlebulia partnioris 
pasuxismgebloba im garemoebis gamo, romelic ar warmoadgens 
imperatiuli xasiaTis valdebulebas. A 

korporaciaTa arasaTanado kapitalizacia sakanonmdeblo 
doneze safrangeTSic ar aris regulirebuli. kapitalis 
savaldebulo minimumis garda ar arsebobs norma, romelic 
daavaldebulebda partniors moexdina gonieri proporciis dacva 
korporaciis kapitalis odenobasa da korporaciis samizne 
saqmianobis specifikas Soris.538 aRniSnulis gamo, miiCneva, rom 
arasaTanado kapitalizacia warmoadgens ara imdenad 
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 Bainbridge, Abolishing Veil Piercing, 26 Iowa Journal of Corporation Law 479, 2001, 508. 
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 Council Directive 77/91/EC, 1977.  
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 Company Act 2006, 763-e muxlis Tanaxmad, kapitalis odenoba Seadgens 50,000 
funts. Davis, Principles of Modern Company Law, 8

th
 ed, 2008, 259;   

538mag., SA-Tvis dadgenili kapitalis odenoba Seadgens 37 000 evros, xolo 
aqciaTa sajarod vaWrobis SemTxvevaSi - 225 000. 
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damoukidebel korporaciulsamarTlebrivi valdebulebis 
darRvevas, ramdenadac araswori menejmentis pirdapir Sedegs.539 

germanul samarTalSi partnioris mier uflebis borotad 
gamoyeneba iwvevs mis pasuxismgeblobas, arasaTanado 
kapitalizaciis konteqstSi, rodesac saxezea uflebis borotad 
gamoyeneba. Uuflebis borotad gamoyenebas warmoadgens SemTxveva, 
roca kapitali imdenad mcirea, rom krizisis SemTxvevaSi igi ver 
Seasrulebs garantiis funqcias.540 

safrangeTis msgavsad, arc germaniaSi arsebobs savaldebulo 
norma, romelic gansazRvravda kapitalisa da valis 
proporcilobas.541 germanuli samarTlis mixedviT, korporaciis 
arasaTanado kapitalizacia saxezea, rodesac arsebuli kapitali 
ar aris sakmarisi gansaxorcielbeli saqmianobisaTvis, 
dafinansebis meTodebis gaTvaliswinebiT.542 amasTan miiCneva, rom 
dafinanseba ar unda moxdes saSualo an grZelvadiani kreditebis 
xarjze.543 Tumca, iuridiul literaturaSi gansxvavebuli 
poziciac gvxdeba. rigi mecnierebi ar aRiareben arasaTanado 
kapitalizacias, rogorc gamWoli pasuxismgeblobis safuZvels. am 
poziciis mimdevrebi Tvlian, rom kreditorebs ar sWirdebaT 
dacva, radganac isini isedac flobenen informacias korporaciis 
kapitalizaciis Sesaxeb.544 Aam poziciis sasargeblod moqmedebs 
argumenti, rom SeuZlebelia iseTi obieqturi kriteriumis 
SemuSaveba, romelic gansazRvravda kapitalizaciis saTanadoobas. 

gansxvavebulia midgoma Sps-Tan mimarTebiT.  kerZod, 
germaniaSi Sps-s arasaTanado kapitalizaciisas kreditoris 
sasargeblod partnioris gamWol pasuxismgeblobasTan 
dakavSirebiT midgoma  Seicvala 2007 wlidan.  germaniis 
federaluri sasamarTlos gadawyvetilebiT, korporaciidan 
qonebis gadinebis SemTxvevaSi, gamoricxulia patnioris 
korporaciulsamarTlebrivi pasuxismgebloba. pasuxismgebloba 
SeiZleba dadges mxolod Tavad korporaciisTvis ganzrax zianis 
miyenebis gamo.545 sasamarTlom aseve uaryo materialuri 
arasaTanado kapitalizaciis SemTxvevaSi Sps-s partnioris 
pasuxismgebloba krediorebis winaSe.546 
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2.1.1 arasaTanado kapitalizacia, rogorc menejeruli 
pasuxismgebloba da Crdilovani direqtoris pasuxismgeblobis 
SesaZlebloba 
 

rogorc zemoT aRiniSna, arsebobs pozicia, rom 
korporaciaSi finansuri deficitis arseboba warmoadgens 
araswori menejmentis Sedegs. aRniSnulis WrilSi, SesaZlebelia 
arasaTanado kapitalizaciis gamo dadges korporaciis de-faqto 
direqtoris pasuxismgebloba.Ees pozicia gaziarebulia 
safrangeTis sasamarTlo praqtikaSi. magaliTad, erT-erT saqmeSi, 
ruanis saapelacio sasamarTlom daadgina, rom arasaTanado 
kapitalizaciis Sedegadad korporaciisa da misi 
kreditorebisaTvis miyenebuli ziani araswori menejmentis 
pirdapiri Sedegi iyo.547Aam saqmeSi, korporacas saqmianobis 
dawyebidan maleve daugrovda mniSvnelovani zarali, romelic 
oTxjer aRemateboda mis kapitals. sasamarTlom daadgina, rom 
garda formaluri darRvevebisa, kerZod sabuRalto wignebis 
araswori warmoebis, korporacia ganicdida qonebis mniSvnelovan 
deficits. aRniSnuli garemoebebis safuZvelze, sasamarTlom 
daadgina, rom korporaciis dafuZneba araseriozuli kapitaliT 
imTaviTve Seicavs problemebis safuZvels (“portant en elle-même le 

germe des difficultés”).
548 

araswori menejmentis mier gamowveuli finansuri deficiti 
aseve SeiZleba gaxdes Crdilovani direqtoris pasuxismgeblobis 
safuZveli.549FliteraturaSi ar aris ganxiluli fizikuri piri 
partnioris Crdilovan xelmZRvanelad kvalifikaciis 
SesaZlebloba. Tumca iqidan gamomdinare. rom Crdilovani 
xelmZRvanelis mTavari maxasiaTebelia kontrolis gamoyeneba, da 
aseve isic, rom rTuli struqturuli agebulebis miuxedavad, 
korporaciuli safarvelis gaWolva kompaniaTa jgufis farglebSi 
igive mizans emsaxureba, rogorc fizikuri piri partnioris 
SemTxvevaSi, SeiZleba davaskvnaT, rom am ukanasknel SemTxvevaSi, 
fizikuri piri partniori iseve SeiZleba iyos miCneuli Crdilovan 
direqtorad, rogorc korporaciaTa jgufis SemTxvevaSi deda 
kompania. P 

menejerul pasuxismgeblosTan dakavSirebiT aRsaniSnavia. 
kidev erTi SemTxveva. kerZod,  partnioris mier korporaciisTvis 
gadacemuli aqtivebis ukan dabrunebis moTxovna, im pirobebSi, 
roca dabruneba safrTxes uqmnis gadaxdisuunarianobas. 
sasamarTloebi deda kompaniis mier SvilobilisTvis gadacemuli 
aqtivebis ukan dabrunebis moTxovna, aseve warmoadgens menejeruli 
pasuxismgeblobis safuZvels, Tu aRniSnuli qmedeba zians ayenebs 
kompaniis sxva kreditorebs.550 
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2.1.2 pasuxismgebloba arasaTanado kapitalizaciisaTvis deliqturi 
samarTlis safuZvelze 

 
iuridiul literaturaSi germaniis samoqalaqo kodeqsis    

826-e paragrafi miiCneva materialuri arasaTanado 
kapitalizaciisaTvis pasuxismgeblobis safuZvlad.551 826-e 
paragrafis Tanaxmad: piri, romelic zneobis normebis 
sawinaaRmdegod ganzrax ayenebs zians sxva adamians valdebulia 
aunazRauros mas amiT miyenebuli ziani.552 

aRniSnuli paragrafi awesebs pasuxismgeblobas deliqturi 
zianisaTvis, romelic dadga ganzrax, zneobis/moralis normebis 
darRvevis Sedegad. Ggabatonebuli mosazrebis Tanaxmad, miTiTeba 
moralis normebis darRvevaze gulisxmobs qmedebas, romelic 
arRvevs ekonomikur an samarTlebriv wesrigs.553 

aRniSnulis garda, germaniis samoqalaqo kodeqsis 823-e 
paragrafis me-2 nawili iTvaliswinebs pasuxismgeblobas, iseTi 
qmedebisaTvis, romelic arRvevs sxva piris interesebis dacvisken 
mimarTul kanons. 

deliqturi pasuxismgeblobisaTvis moralis normebis 
darRveva ar aris sakmarisi. mosarCelem unda daamtkicos 
ganzraxvis arsebobac. Tumca ganzraxva am kategoriis saqmeebSi ar 
gamoiyeneba klasikuri gagebiT. sasamarTlom SeiZleba Seamcrios 
am garemoebis mtkicebis tvirTi obieqturi faqtebis miTiTebebis 
xarjze. sasamarTlo aseve sakmaris mtkicebulebad iRebs e.w. 
pirobiTi ganzraxvis (dolus eventualis) damadasturebel 
mtkicebulebasac, ra drosac pasuxismgebloba dgeba, rodesac 
mosarCele amtkicebs rom deda kompaniam gacnobierebulad dauSva 
riski, rom mesame pirs (kreditors) miadgeboda ziani.sxva 
garemoebebi, romlebic miiReba mxedvelobaSi 832-e paragrafis 
gamoyenebisaTvis, aris korporaciis damoukidebulobis xarisxi da 
moqmedebda Tu ara partniori sakuTar interesebSi.  

Tuki deliqturi moTxovna dakmayofilda, kreditoris winaSe 
yvela partniori solidarulad agebs pasuxs. Tumca 
SidasamarTlebriv urTierTobaSi SesaZlebelia valdebulebis 
gadanawileba korporaciaSi partniorTa wilobrivi monawileobis 
proporciulad. SidasamarTlebriv urTierTobaSi SesaZlebelia, 
rom pasuxismgeblobis gadanawileba damokidebuli iyos 
urTierTSeTanxmebaze da ara wilobriv monawileobaze. 

sasamarTlo praqtikis Tanaxmad,  korporaciis kapitalsa da 
samizne saqmianobas Soris aSkara Seusabamoba arRvevs moralis 
normebs germaniis samoqalaqo kodeqsis 826-e an 823-e paragrafis 
meore nawilis miznebisaTvis. 

                                                           
551

Vandekerckrove, Piercing the Corporate Veil, Kluwer Law International, 2007, 141. 
552kropholeri, germaniis samoqalaqo kodeqsi, saswavlo komentari, 2014, 649. 
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deliqturi normis safuZvelze moTxovnis ufleba ekuTvnis 
pirs, romelsac uSualod miadga ziani.  Ppasuxismgebloba 
gakotrebis saqmis warmoebis dros moTxovnis ufleba unda 
ganxorcieldes administratoris an individuluri kreditoris 
mier, imis mixedviT saxezea koleqtiuri Tu individualuri ziani. 

safrangeTSi deliqturi pasuxismgeblobis safuZvelia 
safangeTis samoqalaqo kodeqsis 1382-e muxli, romlis Tanaxmadac, 
piris nebismieri qmedeba, romelmac gamoiwvia ziani, warmoSobs am 
piris valdebulebas aanazRauros es ziani.554 

saqmeSi Enterprise Jean Lefebvre v. Planson
555

 eqs-an provansis 
saapelacio sasamarTlom daadgina deda kompaniis pasuxismgebloba 
Semdeg SemTxvevaSi: arasaTanado kapitalizaciis garda, deda 
kompaniis winaaRmdeg mniSvnelovan faqtobriv garemoebad iqna 
miCneuli is, rom igi Svilobil kompanias aZlevda saqmianobis 
gagrZelebis SesaZleblobas, im pirobebSi, roca saqmianobas ar 
mohqonda mogeba da Sesabamisad, xdeboda mxolod pasivebis 
akumulireba.  aRniSnul saqmeSi, kompania lefebrem daarsda Sps-s, 
qvekontraqtebis Sesasruleblad. minimaluri kanonismieri 
kapitalis moTxovna iyo daculi, Tumca kompanias ar gaaCnda sxva 
qoneba. amasTan mas ar gaaCnda damoukidebeli saqmianobis unari da 
rogorc sasamarTlom aRniSna, arc namdvili pirovnuloba. 
sazogadoebis TvalSi igi warmoadgenda mSobeli kompaniis 
emanacias. saqmianobis ori wlis Tavze kompania gamocxadda 
gakotrebulad. kreditori iTxovda zianis anazRaurebas 
deliqturi normebis safuZvelze. sasamarTlom mxedvelobaSi 
miiRo, is rom kompania lefebrem Tavidanve icoda, rom Svilobili 
iyo uunaro daekmayofilebina kreditorebi. igi Tavad axdenda 
Svilobilis mimwodeblebTan anazRaurebas. amgavrad, Svilobilma 
daagrova didi valdebuleba, romlis Sesrulebac mas ar SeeZlo. 
korporacia lefebrem gaigo ra valis odenobis Sesaxeb, uari Tqva 
Carevaze, riTac Svilobili kompania aiZula daewyo gakotrebis 
warmoeba. sasamarTlos poziciiT, deda kompaniam unda miiRos 
saWiro zomebi, raTa daicvas Svilobilis kreditorebi. kerZod, am 
SemTxvevaSi deda kompanias unda gaekontrolebina, rom Svilobil 
kompanias ar dagroveboda valdebulebis iseTi moculoba, romlis 
dafarvis SesaZlebloba ar hqonda, an Tavad unda daefara es 
valdebulebebi. am movaleobis SeusruleblobiT kompania 
lefebrem ganaxorciela deliqti Svilobili kompaniis 
kreditorebis winaaRmdeg. Sedegad, deda kompanias daekisra 
Svilobilis Seusrulebeli valdebulebis gadaxda.556 
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rogorc safrangeTis samoqalaqo kodeqsis 1382-e muxlidan 
gamomdinareobs, deliqturi normis safuZvelze moTxovnis ufleba 
gaaCnia pirs, visac uSualod miadga ziani partnioris qmedebis 
Sedegad. Ggakotrebis samarTlis zogadi wesis Tanaxmad ki, 
gakotrebis saqmis administrators gaaCnia eqskluziuri 
uflebamosileba aRZras koleqtiuri sarCeli yvela kreditoris 
sasargeblod, Tumca amavdroulad, individualur kreditorebs 
rCebaT ufleba personalurad aRZran sarCeli Tu maT piradad 
miadgaT ziani.557 
 
2.1.3 partniori, rogorc kreditori, korporaciis finansuri 

stabilurobis WrilSi 
 
korporaciis finansuri stabilurobisTvis safrTxis Seqmna, 

partnioris mier sakuTari inetersebisaTvis upiratesobis 
miniWebisas, ganixileba misi mxridan uflebis borotad 
gamoyenebad.558 Afinansuri stabilurobis SenarCunebis, rogorc 
partnioris erT-erT movaleobis WrilSi, sainteresoa, Tu rogor 
unda Sefasdes partnioris qmedeba, rodesac partniori, 
korporaciis kreditoris statusiT axorcielebs korporaciis 
stabilurobisTvis safrTxis Seqmnel qmedebas. 

aqs en provansis saapelacio sasamarTlom erT-erT saqmeSi 
daadgina, rom partnioris qmedeba, romelic safrTxes uqmis 
korporaciis finansur stabilurobas, ra motiviTac ar unda iyos 
ganpirobebuli, warmoadgens uflebis borotad gamoyenebas.559 am 
saqmeSi korporaciis kapitali Seadgenda 100 000 franks, xolo 
aqcionerTa mier korporaciisTvis gacemuli krediti ki - 283.000 
franks. erT-erTi aqcioneri korporaciisgan iTxovda sesxis 
dabrunebas. Mmiuxedavad imisa, rom korporacia ver asrulebda 
moTxovnas am partnioris winaSe, sasamarTlom ar daakmayofila 
gakotrebis warmoebis dawyebis moTxovna, im safuZvliT, rom 
kompania agrZelebda sxva valebis gadaxdas. sasamarTlom kompanias 
valdebulebis Sesasruleblad ganusazRvra saSeRavaTo gonivruli 
periodi safrangeTis samoqalaqo kodeqsis 1244-e muxlis 
Sesabamisad.560 aqcioners, rogorc kreditors aqvs ufleba 
ganaxorcielos moTxovna kompaniis winaaRmdeg, Tumca ar arsebobs 
norma, romelic aqcioners mieniWebda sxva kreditorebisgan 
gansxvavebiT raime upiratesobas. piriqiT, aqcioneris moulodneli 
moTxovna sesxis srulad an nawilobriv dauyovnebliv dafarvis 
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Sesaxeb SeiZleba gaxdes aqcioneris pasuxismgeblobis winapiroba, 
uflebis borotad gamoyenebis safuZvliT.561 

saqarTvelos samoqalaqo kodeqsis 627-e muxlis Tanaxmad, 
gamsesxebeli uflebamosilia moiTxovos valis dauyovnebliv 
dabruneba, Tuki msesxeblis qonebrivi mdgomareoba  mkveTrad 
uaresdeba, riTac safrTxe eqmneba sesxis dabrunebis moTxovnas.562 
calsaxaa, rom valdebulebiTsamarTlebriv urTierTobaSi 
aqcioners, romelic amavdroulad warmoadgens kreditors, ar 
unda mieniWos raime upiratesoba. Tumca niSnavs Tu ara es imas, 
rom igi sargeblobs kreditorisaTvis miniWebuli uflebebiT 
srulad, im pirobebSi, roca aqcioner-kreditorisaTvis informacia 
korporaciis finansur mdgomareobaze ufro advili 
xelmisawvdomia, vidre gare kreditorisaTvis. aRniSnuli realoba, 
anu partnioris mdgomareoba, TavisTavad isedac qmnis aqcioner-
kreditoris upiratesobas. sxvagvarad rom vTqvaT, unda iqnes TuU 
ara aqcionerisa da korporaciis valdebulebiTsamarTlebrivi 
urTierToba ganxiluli korporaciulsamarTlebrivi 
urTierTobisgan izolirebulad. aRniSnuli sakiTxis 
gadawyvetisas saWiroa rigi garemoebebis gaTvaliswineba. unda 
Sefasdes  aqcioneri-kreditoris korporaciaze kontrolis 
xarisxi, sesxis mizani da pirobebi, korporaciisa da Tavad 
aqcioneris finansuri mdgomareoba, aqcioneris Sesatani da am 
Sesatanis efeqti nominaluri kapitalis firmirebaze. aseve unda 
dadgindes nominaluri kapitalis mimarTeba, konkretuli 
samewarmeo saqmianobis riskebis mxedvelobaSi miRebiT, adekvatur 
kapitalTan, da bolos, aqcioneris finansuri interesi 
korporaciis mogebaSi. aqcioneris pasuxismgeblobas uflebis 
borotad gamoyenebisaTvis, samarTlebrivad gamarTlebuli iqneba, 
Tuki saxeze iqneba Semdegi garemoebebi: aqcioneri korporaciaze 
axorcielebda mniSnelovan kontrols, sesxis mizani da pirobebi 
aqcioneris interesebs emsaxureboda, aqcioners ar hqonda 
ganxorcielebuli Sesatani, an mis mier ganxorcielebuli Sesatani 
formiT anda moculobiT aSkara SeusabamosabaSi iyo im 
sargebelsa Tu uflebriv mdgomareobasTan, romelsac aqcioneri-
kreditori iRebda korporaciisgan; aqcioneri, korporaciis 
arasaTanado kapitalizaciisa da finansuri deficitis miuxedavad, 
iRebda sargebels korporaciisgan. dasaxelebuli garemoebebis 
Tanxvedra araa savaldebulo. magaliTad, im SemTxvevaSi, Tu 
partniorma sesxis gacemiT gziT moaxdina korporaciis 
kapitalizacia, da sxva realuri kontribucia ar 
ganuxorcielebelia, maSin sesxis ukan dabruneba, ganxilul unda 
iqnes uflebis borotad gamoyenebad. amdenad, rom SevajamoT, 
aqcioner-kriditorisa da korporaciis is 
valdebulebiTsamarTlebrivi urTierToba, romelmac SeiZleba 
gavlena moaxdinos korporaciis sxva kreditorebze, ganxiluli 
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unda iqnes korporaciulsamarTlebriv urTierTobis xasiaTTan 
kombinaciaSi. 

frangul samarTalSi uflebis an korporaciis 
pirovnulobis borotad gamoyeneba ukavSirdeba gamWoli 
pasuxismgeblobis doqtrinas. zogadad, uflebis borotad 
gamoyeneba saxezea, rodesac korporacia iqmneba im mizniT, rom 
CrdilSi moeqces piri, romelic moqmedebs korporaciis miRma. 
korporacias ar gaaCnia WeSmariti pirovnuloba, da gamoiyeneba 
mxolod imisTvis rom korporaciuli safarvelis miRma moqmedma 
pirma (“maître de l’affaire”)  ganaxorcielos qmedebebi.563 Tumca, 
korporaciis pirovnulobis borotad gamoyeneba Tavis Tavad ar 
iwvevs aqcioneris pasuxismgeblobas. rogorc iuridiul 
literaturaSia ganxiluli, pasuxismgebloba am safuZvliT dgeba. 
partnioris mxridan TaRliTobisas. Tumca eseT dros SeiZleba 
arc iyos saxeze fiqtiuri sazogadoebis niSnebi da qonebaTa 
aRrevis  faqti.564 
 
 
2.2 qonebis transferi da aRreva 
 

qonebaTa transferi SeiZleba ganxorcieldes or formiT: 
pirdapir da arapirdapiri gziT.565 

korporaciis gadaxdisuunarobis dadgomamde partniors 
SeuZlia, daiwyos korporaciidan qonebis gadineba. magaliTad,  
fuladi saxsrebis gaxarjva moaxdinos xelfasis an nebismieri 
saxis anazRaurebis, rogoricaa sxvadasxva xelSekrlebebis 
safuZvelze gadasaxdeli Tanxebis, saijaro qiris, momsaxurebis 
anazRaurebis formiT. qonebis gadineba SesaZlebelia moxdes 
korporaciis mier partniorisTvis sesxis gacemiTac. korporaciul 
jgufebs Soris qonebis transferi SesaZlebelia ufro martivad 
ganxorcieldes vidre sxva SemTxvevebSi, radganac korporaciuli 
jgufebi, rogorc wesi mWidrod arian dakavSirebulni aramxolod 
korporaciuli mowyobis, aramed finansuri kuTxiT, da xSirad,  
likviduri qoneba Tavisuflad gadaadgildeba korporaciul 
jgufs Soris. amdenad, qonebaTa transferi, rogorc gamWoli 
pasuxismgeblobis SesaZlo safuZveli gansakuTrebul datvirTvas 
iZens korporaciuli jgufebSi. amasTan calkeuli wevrebi 
SeiZleba gamoyenebul iqnen mTliani jgufis finansuri 
valdebulebis uzrunvelsayofad.566 

 
 
2.2.1 qonebis arapirdapiri transferi 
 

qonebis arapidarapiri transferi SesaZlebelia moxdes 
momgebiani komerciuli SesaZleblobebis calkeul wevrebs Soris 
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gadanawilebiTa da Sesabamisad, korporaciul jgufSi Semavali 
garkveuli jgufebis bizness SesaZleblobis gareSe datovebiT.567  
arapirdapir transfers adgili aqvs, rodesac korporaciuli 
jgufi iwyebs axali da riskis Semcvel saqmianobas xolo 
saqmianobasTan dakavSirebul SeswavliTi da Tu sxva xarjebi 
gadaxdeba jgufis konkretul wevrs. aseve SesaZlebelia calkeuli 
wevris produqciis warmoebis Semcireba an Sewyveta, raTa moxdes 
sxva wevris an wevrebis warmoebis moculobis sruli gamoyeneba an 
realizacia.  korporaciuli jgufis farglebSi erTi kompaniis 
kuTvnili nou-haus gavrceleba sxva wevrebSi maRal fasad. 
zogadad, SesaZlebelia arapirdapiri transferi moxdes 
korporaciuli jgufis calkeuli wevris mier iseTi 
xelSekrulebis dadebiT, romlis pirobebi konkretulad misTvis 
ar aris xelsayreli, Tumca sargeblis momtani iqneba sxva 
wevrebisTvis. iuridiul literatraSi aRniSnulia, rom 
arapirdapiri transferis dros, rogorc wesi ar aris saxeze 
uSualod Svilobili kompaniis kreditorebisTvis ziani miyenebis 
ganzraxva. Tumca zianis riski cxadia.568 am garemoebasTan 
mimarTebiT, unda aRiniSnos, rom zogadad gamWoli 
pasuxismgeblobis konteqstSi kreditorisaTvis zianis miyenebis 
ganzraxva ar unda iqnes gagebuli pirdapir. gamWoli 
pasuxismgeblobis dros, yuradReba unda mieqces ara imas, rom 
partniori moqmedebda mxolod da mxolod im ganzraxviT, rom 
ziani mieyenebina kreditorebisaTvis, aramed imas, rom partniori 
piradi sargeblis miRebis mizniT uSvebda, rom korporaciis 
kreditorebs miadgebodaT ziani da gacnobierebulad akisrebda 
korporacias gadaxdisuunarobis riks. partnioris eseTi 
damokidebuleba amarTlebs gamWol pasuxismgeblobas, rogorc 
kredtoris dacvis samarTlebriv meqanizms, radganac, partnioris 
korporaciuli safarvelis gaWolva unda moxdes swored imis 
gamo, rom man aramarTlzomierad daakisra korporacias is riski, 
romelic mas, rogorc qmedebis ganmaxorcielebels, Tavad unda 
ekisra. 

iuridiul literaturaSi ganxiluli qonebis arapidarapiri 
transferi magaliTebis ganzogadebis Sedegad, SesaZlebeli xdeba 
am qmedebis arsis gansazRvra. arapirdapiri transferi gulisxmobs 
sargeblis imgvari formiT miRebas, romelic ar aris gamoxatuli 
uSualod konkretuli qonebis gadacemiT, Tumca mis Sedegad, 
calkeul partniori an korporaciuli jgufis wevri iRebs 
qonebriv sargebels sxva wevris, an Tavad korporaciis zaralis 
xarjze.569 
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2.2.1.1 korporaciuli SesaZleblobebis doqtrinis gamoyeneba 
qonebis arapirdapiri transferis dadgenis dros 

 
korporaciuli SesaZleblobebis doqtrina  icavs 

korporacias misi xelmZRvanelis mxridan momgebiani komerciuli 
Sansis misakuTrebisgan. doqtrinis ramdenime modifikacia arsebobs, 
Tumca yvela maTgani fokusirebulia im ZiriTadi garemoebis 
dadgenaze, romlis Sedegad pasuxis gaecema mTavar kiTxvas hqonda 
Tu ara konkretul SemTxvevaSi adgili komerciuli Sansis 
misakuTrebas. marTalia, korporaciuli SesaZleblobebis doqtrina,  
gamoiyeneba direqtorebis mimarT, Tumca partnioris mxridan 
komerciuli Sansebis misakuTrebis SemTxvevaSi, mizanSewonilia 
gamoyenebul iqnes partnioris mimarTac mxolod da mxolod am 
garemoebis samarTllebrivi Sefasebis mizniT.  

komerciuli SesaZleblobebis doqtrinis Tanamedrove models 
warmoadgens amerikis samarTlis institutis (ALI) mier meoce 
saukunis bolos ganxorcielebuli kodifikacia, romelsac 
safuZvlad udevs doqtrinis klasikuri modeli, guTsi korporacia 
lofTis winaaRmdeg saqmeze gamoyenebuli ,,saqmianobis sferos’’ 
testis saxiT.570 aRniSnuli testi Sedgeba xuTi komponentisgan, 
romelic cnobilia ,,saqmianobis sferos” testis (“line of business” test) 
saxeliT. testis mixedviT, korporaciuli SesaZlebloba aris iseTi 
SesaZlebloba: 1. romlis gamoyenebac korporacias finansurad 
xelewifeba; 2. Tavisi bunebiT korporaciis saqmianobis sferoSi 
eqceva;  3. SesaZlebelia praqtikuli upiratesoba (mogeba) moutanos 
korporacias; 4. romlis mimarTac korporacias gaaCnia interesi da 
gonivruli molodini; da 5. romlis miTvisebiTac direqtoris 
piradi interesi winaaRmdegobaSi moeqceva korporaciis saukeTeso 
interesebTan.571 

ALI-is doqtrinam, Tavis mxriv, moaxdina axali komponentis 
damateba, es komponentia informaciis gamJRavnebis movaleoba. 
kerZod: komerciuli SesaZleblobis misakuTreba ar iqneba saxeze 
Tu dadasturda sami garemoeba: pirveli, xelmZRvaneli komerciul 
SesaZleblobas jer SesTavazebs korporacias da gaumJRavnebs mas 
informacias interesTa konfliqtis Sesaxeb; meore, korporacia 
uars ityvis  SesaZleblobaze; mesame, korporaciis uari, Tavis 
mxriv, daakmayofilebs sam moTxovnas: 1. uari samarTliania 
korporaciisaTvis; 2. gadawyvetileba uaris Sesaxeb miRebul iqna 
aradainteresebuli (obieqturi) direqtorebis mier, sruli 
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informaciis gacnobis safuZvelze (an aRmasrulebeli menejeris 
SemTxvevaSi samewarmeo gansjis wesis standartebis dacviT); 3. 
Tavis mxriv, direqtoris uflebamosileba miiRos gadawyvetileba 
uaris Sesaxeb miniWebuli aqvs aradainteresebuli aqcionerebis 
mier an Semdeg mowonebulia maT mier.572 

aRniSnuli testi SesaZlebelia gamoyenebul iqnes 
korporaciul jgufSi komerciuli Sansis misakuTrebis, rogorc 
qonebis arapirdapiri transferis SemTxvevebis, Sefasebis 
standarti. Tuki korporaciul jgufSi komerciuli Sansis 
misakuTreba ar daakmayofilebs zemoTdasaxelebul pirobebs da 
amasTan dadasturdeba calkeuli wevrisTvis qonebrivi zianis 
miyenebis xarjze sxva wevrebis mier sargeblis miReba, 
dazaralebuli wevris gadaxdisuunarobis SemTxvevaSi, misi 
kreditorebis sasargeblod unda dadges korporaciuli jgufis im 
wevrebis pasuxismgebloba, romelTac miiRes sargebeli 
gadaxdisuunarobamde miyvanis xarjze. am procesSi korporaciuli 
SesaZleblobebis doqtrina, zianis momtani qmedebis Sesafasebis 
mizniT iTamaSebs gadamwyvet rols. marTalia, doqtrina 
SemuSavebul iqna da standartul pirobebSi, moqmedebs 
arakeTilsindisieri direqtorebisgan korporaciis dasacavad, 
Tumca saerTo jamSi, igi imave mizans emsaxureba, rac korporaciul 
jgufis farglebSi calkeuli wevrebis da masTTan dakavSirebuli 
mesame pirebis - maTi kreditorebis dacvac. 
 

2.2.2 qonebis transferi korporaciul jgufebs Soris da 
“Rozenblum”-is doqtrina 
 

korporaciul jgufebs Soris qonebis transferis Sefasebis 
standarti gansxvavebulia iurisdiqciebis mixedviT. 

safrangeTSi korporaciuli jgufis farglebSi qonebis 
transferis marTlzomierebis Sefasebis kriteriumi gamomdinareobs 
safrangeTis uzenaesi sasamarTlos mier rozenblumis saqmeze 
miRebuli gadawyvetilebidan.573Mmiuxedavad imisa, rom rozenblumis 
saqmeze dadga sisxlis samarTlebrivi pasuxismgebloba, 
sasamarTlos mier dadgenili stdandarti farTod gavrcelda 
safrangeTis sakorporacio samarTalSi. aRniSnul saqmeSi 
rozenblumi da aluCi iyvnen sxvadasxva korporaciebis de-faqto 
direqtorebi. aRniSnuli korporaciebi saqmianobdnen iseT 
sferoebSi, rogoricaa mSenebloba, uZravi qoneba, turizmi, da a.S. 
samSeneblo da uZravi qonebis sferoSi moqmedi korporaciebi, maT 
mier aRebuli kreditis xarjze danarCen kompaniebs 
uzrunvelyofdnen fuladi saxrebiT, sesxis, avansis da garantiebis 
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gadacemis gziT.   rozenblumis jgufis winaaRmdeg saqme 
mimdinareobda korporaciuli qonebis aramarTzomieri gankargvis 
safuZvliT. rozenblumis jgufi, Tavis mxriv, uTiTebda rom sadavo 
tranzaqciebi gamarTlebuli iyo, ramdenac korporaciuli jgufi 
warmoadgenda finansur da ekonomikur erTianobas. saapelacio 
sasamarTlom daadgina, rom saxeze iyo namdvili `WeSmariti” 
korporaciuli jgufi, ramdenac ar arsebobda logikuri kavSiri im 
komerciul aqtivobebs Soris, romlebsac axorcielebda 
korporaciul jgufSi Semavali calkeuli kompaniebi. amasTan ar 
arsebobda korporaciuli jgufisaTvis damaxasiaTebeli 
samarTlebrivi struqtura. sabolood, sasamarTlom daadgina sam 
komponentiani testi, romlis dakmayofilebis SemTxvevaSic, 
calkeuli Svilobilebis individualuri interesi SeiZleba 
gadawonos jgufis saerTo interesebma. aRniSnuli testis Tanaxmad: 
1. saxeze unda iyos struqturulad Camoyalibebuli korporaciuli 
jgufi.   2. Qqmedebebi unda xorcieldebodes jgufis saerTo 
interesSi da Sesabamisad, SesabamisobaSi unda iyo saerTo 
politikasTan 3. SenarCunebul unda iqnes finansuri balansi 
jgufSi Semaval kompaniebs Soris magaliTad, im Svilobilis 
sasargeblod, romelsac miadga ziani saerTo interesSi Semavali 
qmedebis ganxorcielebis mimarT,  gacemul unda iqnes 
kompensacia.574 

amdenad, rozenblumis saqmeze SemuSavebuli kriteriumi, 
romelmac SeiZleba moaxdinos korporaciuli jgufis farglebSi 
qonebis transferis gamarTleba, gulisxmobs jgufis saerTo 
politikasa da interesis arsebobas. saerTo interesi gulisxmobs 
jgufis globaluri sargeblis upiratesobas konkretuli wevrebis 
damoukidebeli sargeblis mimarT. kerZod, safrangeTis 
sasamarTlos praqtikis mixedviT, saerTo interesis ararsebobis 
SemTxvevaSi SeuZlebeli iqneba korporaciuli jgufis farglebSi 
calkeuli wevrebisaTvis upiratesobis miniWebis gamarTleba.575 

safrangeTis uzenaesma sasamarTlom daadgina, rom msgavs 
SemxvevebSi kreditorebs ar aqvT individuluri sarCelis aRZvris 
ufleba, radganac uSualo ziani adgeba ara kreditors, aramed 
korporaciuli jgufis calkeul kompaniebs. Sesabamisad, 
samoqalaqo sarCelis ufleba ekuTvnis dazaralebul korporaciebs. 
Tumca, komentatorebi ar iziareben sasamarTlos midgomas.576 msgavs 
SemTxvevebSi aucilebelia kreditorebisTvisac arsebobdes 
moTxovnis dakmayofilebis meqanizmi. pirvel rigSi, aseT 
SemTxvevaSi iseve aris SesaZlebeli kreditorisTvis zianis 
miyenebis dadastureba, rogorc gamWoli pasuxismgeblobis sxva 
klasikur SemTxvevebSi. Tuki korporaciuli jgufis farglebSi 
makontrolebeli kompania sargeblis miRebis xarjze zians ayenebs 
sxva kompaniebs da dgeba am kompaniebis faqtobrivi 
gadaxdisuunaroba, saxezea gamWoli pasuxismgeblobis klasikuri 
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formula. Sesabamisad, aRniSnuli kavSirurTierToba unda 
ganapirobebdes dazaralebuli kompaniis kreditorebis moTxovnis 
uflebas. 

komentatorebis mosazrebiT, rozenblumis doqtrinis midgoma 
efuZneba gonivrul midgomas, rac mdgomareobs imaSi, rom 
korporaciul jgufebs Soris tranzaqciebis arsebobis 
SemTxvevaSi gaTvaliswinebuli unda iyos ori martivi garemoeba: 1. 
Tu tranzaqciis Sedegad xdeba upiratesobis miniWeba, saxeze unda 
iyos sanacvlo Sesruleba; 2. Tu xdeba kompaniis kreditiT 
uzrunvelyofa, gamcemi mxare unda darwmundes, rom mimRebi 
kompania SeZlebs kreditis dabrunebas. Sesabamisad, Tu arsebobs 
sapirispiro varaudi, kreditis gacema ar unda moxdes.577 
 

2.2.3 qonebis aRreva 
 

qonebaTa aRrevis SemTxvevaSi saxezea partniorisa da 
korporaciis qonebaTa imgvarad aRreva, rom SeuZlebelia imis 
dadgena Tu vis ekuTvnis konkretuli qoneba.578 qonebaTa aRrevas 
aseve xSirad axlavs korporaciul formalobaTa daucveloba, 
finansuri wignebisa da angariSebis wesebis warmoebis darRveva. 
qonebis aRreva, qonebis  transferisgan  gansxvavebiT  gulisxmobs 
damoukidebeli  samarTalsubieqtobis  borotad  gamoyenebas. 
kerZod, rodesac saxezea partniorisa da korporaciis qonebaTa 
iseTi aRreva, rom SeuZlebelia imis dadgena Tu vis ekuTvnis 
konkretuli qoneba.579 M iuridiul literaturaSi qonebaTa 
aRreva da qonebis transferi xSirad ganixileba da ganimarteba 
erTobliobaSi. Tumca amgvari midgoma ar aris gamarTlebuli 
ramdenime garemoebis gamo. pirvel rigSi, qonebis transferi 
gulisxmobs SemTxvevas, rodesac xdeba korporaciis dacarieleba 
qonebisgan. A am dros korporaciis samarTalsubieqtoba, 
romelic emyareba partniorisa da korporaciis 
gancalkevebulobis koncefcias ar dgeba EeWv qveS. saxezea 
aramarTlzomieri, strategiulad gaumarTlebeli anda mocemuli 
korporaciisaTvis zianis momtani transferi. 

aRniSnulisgan gansxvavebiT, qonebis aRevis dros ikargeba 
zRvari korporaciis, rogorc damoukidebeli subieqtis 
normatiul konstruqciasa da partniors, rogorc gancalkevebul 
subieqts Soris. orive SemTxveva ganixileba partnioris 
pasuxismgeblobis gamowvev qmedebad, Tumca Sinaarsobrivi 
gansxvavebis gamo, mizanSewonilia maTi ganxilva gamWoli 
pasuxismgeblobis damoukidebel safuZvlebad. 

qonebaTa aRreva, gamWoli pasuxismgeblobis sakmaris 
safuZvlad ganixileba im SemTxvevaSi, rodesac SeuZlebeli xdeba 
korporaciis an Svilobili korporaciis qonebis gamijvna 
partnioris, deda korporaciis anda sxva afilirebuli 
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korporaciis qonebisgan. imis gamo, rom korporacia ar icavs 
qonebrivi gancalkevebulobis princips, igi kargavs samarTlebriv 
damoukideblobas, ris gamoc korporacia da partniori 
ganixilebian erT subieqtad.580 

safrangeTSi qonebaTa aReva (confusion de patrimonies) Teoriis 
safuZvelze partnioris pasuxismgeblobas iwvevs mxolod im 
SemTxvevaSi, rodesac, saxezea mTliani qonebrivi masis aRreva. 
Tuki qonebis mxolod nawilia aRreuli, maSin gamoiyeneba 
gakotrebis statutis 182-e muxli. sasamarTloebi frTxilad 
udgebian mTliani qonebisa da mxolod nawilis aRrevis gamijvnas. 
isini yuradRebas aqceven iseT garemoebebs, rogoricaa 
korporaciis wignebis ararasrulyofili warmoeba, sabanko 
angariSebze gaumarTlebeli wvdoma. amasTan deda korporacia anda 
partniori unda axdendes korporaciis saqmianobaSi aSkara Carevas. 

germaniaSi Bremer Vulkan da kvb gadawyvetilebamde qonebaTa 
aRreva miiCneoda kvalificiuri faqtobrivi koncernis 
makvalificirebel garemoebad.581 Tbb saqmeSi ki korporaciul 
jgufSi xdeboda finansebis centraluri menejmenti, xolo 
erTerTi Svilobilis qoneba gamoiyeneboda sxva wevrebis 
sargebelisaTvis.582 germaniis uzenaesma sasamarTlom daadgina, rom 
deda korporaciis pasuxismgebloba dadgeboda im SemTxvevaSi, Tu 
korporaciebis wignebiT damtkicdeboda, rom Tbb-m gadaixada 
jgufis valebis imaze meti odenoba, vidre misi kapitali iyo, ris 
Sedegadac damdgari zianis moculobis gadalaxva tbb-Tvis 
SeuZlebeli gaxdeboda. qonebaTa aRevis sakiTxs aseve exeboda 
Autokran-is saqme.583 heideman jgufis korporaciam qiriT gadasca 
sxva wevrebs  amwe kranebi, romlebsac danarCeni wevrebi iyenebdnen 
saWiroebebis mixedviT, qiris gadaxdis gareSe. Mmocemul saqmeSi 
mosarCele gamWoli pasuxismgeblobis doqtrinis safuZvelze 
uTiTdeba qonebaTa aRrevaze, Tumca sasamarTlom daadgina, rom 
mocemul SemTxvevaSi SesaZlebeli iyo kvalificiuri de-faqto 
koncernis wesebis gamoyeneba, ris gamoc qonebTa aRrevis, rogorc 
pasuxismgeblobis safuZvlis ganxilvis saWiroeba aRar dadga.584 
Tumca, zemoT rogorc ukve aRiniSna, sasamarTlom daasrula 
kvalificiuri DE-FAQTO koncernis wesebis gavrcelebis praqtika 
SezRuduli pasuxismgeblobis kompaniebis mimarT. Sesabamisad, 
legitimuria kiTxva, Tu ra moculobis aRreva SeiZleba CaiTvalos 
sakmaris safuZvlad? germanul iuridiul literaturaSi 
gamoTqmulia mosazreba, rom mxolod xangZlivi kontroli ar aris 
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sakmarisi, da saxeze unda iyos konkretuli, indetificirebadi 
xelmyofi qmedebebi.585 

germaniis sasamarTlo praqtika adgens partnioris mxridan 
korporaciis kreditorebisaTvis zianis miyenebis ganzraxvis 
arsebobis dadasturebis aucileblobasac. Uuaxles sasamarTlo 
praqtikaSi sasamarTlom erTgvarad Seamsubuqa ganzraxvis xarisxi, 
daadgina, ra rom qonebaTa aRrevis safuZvliT pasuxismgebloba 
SeiZleba dadges, rodesac korporaciis wignebi arasworad an 
arasrulyofilad aris warmoebuli.586 mocemul SemTxvevaSi 
pasuxismgeblobas amarTlebs is garemoeba, rom SeuZlebelia imis 
dadastureba xdeboda Tu ara kapitalis dacvisa da SenarCunebis 
moTxovnebis Sesruleba. Qqonebis dinamika, romelic asaxulia 
korporaciis wignebSi, ar SeiZleba gaxdes partnioris 
pasuxismgeblobis safuZveli. 

Aamdenad, Tuki partniori ar icavs qonebriv 
gancalkevebulobas, mas aRar gaaCnia legitimuri safuZveli 
daicvas Tavi SezRuduli pasuxismgeblobiT mesame pirebis winaSe. 
Sedegad, man piradad unda agos pasuxi qonebaTa aRevis gamo. 
pasuxismgeblobis moculoba ganisazRvreba kreditoris moTxovnis 
dakmayofilebisaTvis saWiro odenobiT. 

germaniaSi damoukidebeli samarTalsubieqtobis xelyofis 
Teoria warmoadgens partnioris pasuxismgeblobis erT-erT 
meqanizms. damoukidebeli samarTalsubieqtobis xelyofis Teoria 
moqmedebas iwyebs mxolod im SemTxvevaSi, rodesac saxezea 
kapitalis dacvis wesebTan Seusabamoba. korporaciul jgufebs 
Soris finansebis menejmentis konteqstSi, 2005 wlis 24 noembris 
gadawyvetilebaSi miunxenis umaRlesma regionalurma sasamarTlom 
daadgina kapitalis dacvis wesebTan Sesabamisobisobis dadgenis 
aucilebloba qonebaTa aRrevis dros korporaciul jgufebs 
Soris finansebis menejmentis konteqstSi.587 aRsaniSnavia, isic rom 
korporaciul jgufs Soris naRdi fulis menejmentis Sesaxeb 
SeTanxmebis arseboba ar auqmebs kapitalis dacvis wesebis boWvis 
efeqts. aRniSnuli saqmeSi uzenaesma sasamarTlom daadgina, rom 
qonebaTa aRrevis safuZvliT pasuxismgebloba SeiZleba dadges 
germaniis samoqalaqo kodeqsis 826-e paragrafiT, romelic adgens 
pasuxismgeblobas deliqturi qmedebis gamo. miiCneva, rom 
partniori sCadis deliqts, rodesac korporaciis direqtors 
aZlevs saSualebas ganaxorcielos qonebaTa aRreva partnioris 
sasargeblod. mocemul saqmeze germaniis uzenaesma sasamarTlom 
aseve daadgina, rom partnioris winaaRmdeg sarCelze eqskluziuri 
ufleba ekuTvnis gakotrebis administrators.588 
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2.3 zaralis momtani saqmianobis gagrZeleba 
 

Tuki korporacia aris gadaxdisuunaro, standartuli wesi, 
romelic implementirebulia rogorc saqarTvelos. aseve sxva 
qveynebis kanonmdeblobaSic, avaldebulebs korporaciis 
xelmZRvanels gaWianurebis gareSe daiwyos gadaxdisuunarobis 
saqmis warmoeba. magaliTad, mewarmeTa Sesaxeb saqarTvelos 
kanonis me-9 muxlis me-8 punqti; aseve GmbHG §48-ic adgens mxolod 
fizikuri piri direqtoris pasuxismgeblobas gadaxdsiuunarobis 
dros Sesabamisi qmedebebis ganuxorcieleblobis gamo.589 amdenad, 
es movaleoba warmoadgens xelmZRvanelis movaleobas da iwvevs 
swored mis pasuxismgeblobas. aqedan gamomdinare, 
gadaxdisuunarobis saqmis gaWianurebis gareSe dawyebis movaleoba 
ar ganixileba partnioris pasuxismgeblobis gaWolvis pirdapir 
safuZvlad. Tumca sadavoa SeiZleba Tu ara am movaloebis 
gavrceleba de-faqto direqtorebze, da Sesabamisad, gamoiwvevs Tu 
ara de-faqto xelmZRvanelebis korporaciul safarvelis 
gaWolvas? aRniSnuli kiTxva gansakuTrebul aqtualobas iZens 
korporaciuli jgufebis konteqstSi, radganac aseT struqturul 
gaerTianebaSi deda korporacia xSirad asrulebs de-faqto 
direqtoris rols.  iuridiul literaturaSi didi xania 
dafiqsirda erTgvari prezumfcia imis Sesaxeb, rom deda 
korporacia unda CaiTvalos Svilobili korporaciis de-faqto 
xelmZRvanelad yvela im SemTxvevaSi, roca am ukanasknelis 
tranzaqciebis mizanSewonilobis dadgena SesaZlebeli xdeba.590 
sxvagvarad rom vTqvaT, esaa SemTxvevebi, roca Svilobili 
korporaciis tranzaqciebSi ikveTeba deda korporaciis roli da 
atarebs swored mis interesebs. 

gamomdinare iqidan, rom korporaciulsamarTlebriv reJimSi 
gadaxdisuunarobis saqmis dawyebis gaWianureba ukavSirdeba 
direqtorats, specialur kanonmdeblobaSi implementirebuli 
movaleobis gavrcelebis SesaZlebloba de-faqto direqtorebis 
mimarT ki bundovania, saWiro xdeba am movaleobis darRvevis gamo 
de-faqto direqtoris pasuxismgeblobisTvis sxva samarTlebrivi 
safuZvlis moZebna. safrangeTis samoqalaqo kodeqsis 1382-1383-e 
muxlebi warmoadgens deliqturi pasuxismgeblobis safuZvels. 
aRiarebulia, rom aRniSnulma normebma SeiZleba gamoiwvios de-
faqto xelmZRvanelebis pasuxismgebloba. magaliTad, saqmeSi 
Enterprise Jean Lefebvre v. Planson, sasamarTlom daadgina deda 
korporaciis, rogorc de-faqto direqtoris 
pasuxismgebloba.591MSvilobilma daagrova vali deda korporaciis 
winaSe, radganac deda korporacia axdenda Svilobilis 
sasargeblod am ukanasknelis kreritorebis winaSe 
valdebulebebis Sesrulebas. mas Semdeg, rac Svilobili 
korporacia gaxda valauvali, gaacnobiera ra misi faqtobirvi 
gadaxdisuunaroba, deda korporaciam Sewyvita Svilobilis 
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saqmianobaSi Careva. sasamarTlos azriT, Lefebvre valdebuli iyo 
mieRo zomebi Svilobili korporaciis kreditorebis dasacavad. 
aseT zomad sasamarTlom miiCnia Semdegi: deda korporacias ar 
unda daeSva Svilobilis mier iseTi valdebulebebis aReba, 
romlis Sesrulebis unaric mas ar gaaCnda. aRniSnulis daSvebiT, 
Lefebvre-m Caidina deliqti Svilobilis kreditorebis winaSe. 
Sedegad. sasamarTlom deda korporacias daakisra Svilobilis 
valdebulebebis Sesruleba. saqmeSi Montifebre Spa, italiuri 
korporaciis franguli Svilobilis dasaqmebulebi iTxovdnen 
deda korporaciis pasuxismgeblobas, franguli Svilobilis 
zaralis momtani saqmianobis gamo, romelic gaxda am ukanaknelis 
gadaxdisuunarobis safuZveli. sasamarTlom mocemul saqmeSi 
uaryo deda korporaciis pasuxismgebloba, radganac dadginda, rom 
mas Semdeg, rac Svilobilis saqmianoba gaxda zaralis momtani man 
ganaxorciela Svilobilis rekapitalizacia. 
D de-faqto direqtorebTan mimarT gansxvavebuli regulaciaa 

germaniaSi. Ggermanuli samarTali saerTod ar iyenebs de-faqto 
xelmZRvanelis instituts pasuxismgeblobis gaWolvis mizniT. 
iuridiuli piri ar SeiZleba iyos korporaciis faqtobrivi 
direqtori. miuxedavad imisa, rom aRniSnuli wesi didi xnis 
ganmavlobaSi iyo kritikis sagani, germaniis uzenaesma 
sasamarTlom swored am wesis konteqstSi daadgina, rom 
iuridiuli piris de-faqto direqtorad miCnevac dauSvebelia. 592 
Sesabamisad, germaniaSi deda korporacia ar ganixileba im 
movaleobebis subieqtad, rac akisria direqtors, maSinac ki 
rodesac saxezea deda kompaniis mier Svilobilis faqtobrivi 
xelmZRvaneloba. 

amdenad,  Tuki safrangeTSi, zaralis momtani saqmianobis 
gagarZelebis gamo iwvevs DE-FAQTO direqtoris rogorc partnioris 
pirad pasuxismgeblobas, gamWoli pasuxismgeblobis doqtrinisgan 
damoukideblad, germaniaSi msgavsi SemTxveva regulirdeba 
gamWoli pasuxismgeblobis doqtriniT. 

deliqturi normebiT de-faqto xelmZRvanelis 
pasuxismgebloba zaralis momtani saqmianobis gagarZelebis gamo 
amartivebs moTxovnis subieqtis gansazRvras. deliqtis Sedegad 
moTxovnis ufleba ekuTvnis pirs, romelsac miadga ziani 
deliqturi qmedebis Sedegad. Sesabamisad, zaralis momtani 
saqmianobis gagrZelebis dauSvebloba, de-faqto direqtoris 
movaleobis konteqstSi, warmoSobs kreditorebis moTxovnis 
uflebas de-faqto direqtoris winaaRmdeg safrangeTis samoqalaqo 
kodeqsis 1382-1383-e muxlebis safuZvelze,593 
P germaniaSi partnioris pasuxismgebloba, safranegTis 

msgavsad SeiZleba dadges deliqturi normebis safuZvelze. 
partniors daekisreba pasuxismgebloba imis gamo, rom uSvebs 
korporaciis saqmianobis gagrZlebas, miuxedavad imisa, rom 
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korporacia aRar aris gadaxdisunariani. Kkorporaciuli jgufis 
konteqstSi, germaniis uzenaesma sasamarTlom Herstatt Bank saqmeSi 
gansazRvra partniori deda korporaciis qmedebis standarti, 
rodesac saxezea Svilobilis gadaxdisuunaroba. sasamarTlos 
azriT, Tuki deda korporacia axorcielebs mniSvnelovan 
qmedebebs, raTa SeinarCunos Svilobilis gadaxdisunarianoba, mas 
ar daekisreba deliqturi pasuxismgebloba. partnioris deliqturi 
pasuxismgeblobis moTxovnis ufleba germaniis samoqalaqo 
kodeqsis §826-e muxlis safuZvelze ekuTvnis individualur 
kreditors, romelsac miadga ziani, korporaciis zaralis momtani 
saqmianobis dros partnioris umoqmedobis Sedegad. Dpartnioris 
deliqturi pasuxismgebloba dakavSirebulia ganzraxvis 
problemasTan. iuridiul literaturaSi gamoTqmulia mosazreba, 
rom deda korporaciis mier Svilobilis gadaxdisuunarobis 
Sesaxeb am ukanasknelis kreditorebisTvis informaciis armiwodeba 
ar SeiZleba CaiTvalos sakmaris mtkicebulebad. aRniSnulis gamo, 
partnioris deliqturi pasuxismgebloba zaralis momatani 
saqmianobis dros umoqmedobis gamo warmoadgens ukidures 
SemTxvevas.594 

zemoT ganxilul marTlwesrigebisgan gansxvavebiT, inglisur 
samarTalSi ar gvxvdeba kanonmdeblobiT dadgenili movaleoba, 
romelic daavaldebulebda direqtors valauvalobis dadgomidan 
garkveul periodSi daewyo gadaxdisuunarobis saqmis warmoeba. 
Tumca msgavs situaciaSi, SesaZlebelia dadges direqtoris 
pasuxismgebloba ukanoni vaWrobis safuZvliT. aRniSnuli 
vrceldeba, rogorc formalur aseve DE-FAQTO direqtorebze da 
Sesabamisad, aseve vrceldeba korporaciuli jgufis farglebSi 
deda korporaciaze. inglisis gadaxdisuunarobis aqtis 251-e 
muxlis mixedviT de-faqto direqtorad miiCneva piri, romlis 
miTiTebisa da rekomendaciebis safuZvelze moqmedebs formaluri 
direqtori.595 
 

2.4 warmoadgens Tu ara korporaciul formalobaTa 
daucveloba gamWoli pasuxismgeblobis damoukidiebel 
winapirobas? 

 
korporaciul formalobaTa daucveloba, rogorc 

partnioris piradi pasuxismgeblobis safuZveli, xSirad 
figurirebs gamWoli pasuxismgeblobis precedentebSi.596 Tumca 
aRniSnuli garemoebis formaluri xasiaTis gaTvaliswinebiT, 
mniSvnelovania imis gansazRvra Tu ra moiazreba korporaciul 
formalobebSi da ra SemTxvevaSi SeiZleba iqnes ganxiluli 
gamWoli pasuxismgeblobis sakmaris safuZvlad. 

aSS-is precedentul samarTalSi aRiarebulia mosazreba, rom 
yovelgvari formalobebis daucveloba ar warmoadgens gamWoli 
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pasuxismgeblobis safuZvels. aSS-is sasamarTlos midgomaa, rom 
daxuruli tipis korporaciaSi, partniors, imunitetis 
mosapoveblad, ar moeTxoveba yvela korporaciuli formalobis 
mkacrad dacva.597 amdenad, gamWoli pasuxismgebloba ar dadgeba 
mxolod imis gamo, rom dadasturdebda formalobebis 
daucveloba. korporaciul formalobaTa daucveloba gamWoli 
pasuxismgeblobis winapirobad iqceva mxolod im SemTxvevaSi, Tu 
formalobaTa daucvelobis Sedegad korporacias veRar 
ganvixilavT gancalkevebul subieqtad. amdenad, korporaciuli 
formalobebis daucveloba TamaSobs erT-erT rols alter egos 
dadgenis nawilSi. damoukideblad, korporaciul formalobaTa 
daucvelobas, rogorc faqtobriv garemoebaTa erTobliobas, 
araviTari gavlena ar aqvs gamWol pasuxismgeblobaze. aRniSnulis 
garda, is formalobebi, romlebic yvelaze xSirad saxeldeba 
gamWoli pasuxismgeblobis mniSvnelovan garemoebad, rogorc 
qvemoT vnaxavT, warmoadgens gamWoli pasuxismgeblobis 
mniSvnelovan garemobas ara imitom, rom korporaciul 
formalobebis daucvelobaa saxeze, aramed imitom, rom asabuTebs 
sxva ufro mniSvnelovan garemoebebs. 

unda aRiniSnos isic, rom sasamarTlo ar ganixilavs 
korporaciul formalobebs gamWoli pasuxismgeblobisTvis 
gadamwyvet garemoebad, Tuki ar dasturdeba, rom  formalobaTa 
daucvelobam gavlena moaxdina mosarCeleze.598  
 

2.4.1 korporaciuli formalobebis arsi 
 

iuridiul literaturaSi dafiqsirebulia pozicia, rom 
korporaciuli formalobebis didi nawili aris Cveulebis 
Sedegad damkvidrebuli wesebi.599 amdenad, korporaciuli 
formalobebi garkveulwilad aris xangZlivi praqtikis Sedegad 
Camoyalibebuli moTxovnebi. 

Kkorporaciuli formalobebia: damoukidebeli sabanko 
angariSebi qona, damoukidebeli sabuRaltro wignebis warmoeba,600 
an sxva saxis angariSebis damoukideblad warmoeba.601 

mSobel-Svilobil korporaciebis SemTxvevaSi korporaciul 
formalobaTa daucvelobad iTvleba direqtorTa da partniorTa 
krebebis damoukideblad Catarebis moTxovnaTa darRveva, 
menejeruli gadawyvetilebebis miRebis procesSi Careva, 
Svilobilis administraciuli an finansuri damokidebuleba 
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korporaciuli jgufze, jgufis savaWro niSnebis, logotipebisa 
da garantiebis gamoyeneba.602 

korporaciul formalobaTa iseTi daucveloba, romelsac ar 
mohyolia kreditorisTvis uaryofiTi Sedegi, ar warmoadgens 
gamWoli pasuxismgeblobis winapirobas. 

sasamarTlo praqtikis analizis Sedegad, SeiZleba gamoiyos 
korporaciul formalobaTa daucvelobis sxva SemTxvevebi, 
kerZod, aqciebis ar gamoSveba;603 saerTo krebis ar Catareba 
direqtoris asarCevad, direqtorTa krebebis ar Catareba, an 
oqmebis ar Sedgena;604 korporaciasa da partniors Soris 
xelSekrulebebis arasaTanado formiT gaformeba, an maT Soris 
tranzaqciebis dokumentalurad arasruli asaxva,605 rac gaSlili 
xelis principis daucvelobadac aRiqmeba.606 

axali aqciebis ar gamoSveba gavlenas axdens kreditorebze, 
radganac swored aqciebis  gamoSvebis Sedegad xdeba korporaciis 
kapitalis gazrda.607 Tumca, rogorc vxedavT, es darRveva ufro 
metad dakavSirebulia kapitalizaciasTan, vidre mxolod 
korporaciul formalobebis daucvelobasTan. aRniSnulis garda, 
aqciaTa ar gamoSveba aseve ukavSirdeba sxva sakiTxsac. kerZod, 
unda ganvixiloT Tu ara piri aqcionerad, Tuki dafuZnebis 
miuxedavad, ar momxdara aqciebis gamoSveba? mocemul SemTxvevaSi 
gamWoli pasuxismgeblobis gamarTleba mdgomareobs imaSi, rom 
pirs, romelic aramarTlzomieri kontrolis meSveobiT iyenebs 
korporacias piradi interesebisaTvis, ar unda mieces ufleba 
airidos pasuxismgebloba mxolod imis gamo, rom formalurad ar 
gaxda partniori.608 

partniorsa da korporacias SorisDtranzaqciebis 
dokumenturad asaxva warmoadgens formalur moTxovnas. Tumca es 
garemoeba mniSvnelobas iZens ara imitom, rom formalobis 
darRvevas aqvs adgili, aramed imis gamo, rom adgili aqvs 
usamarTlo an arakeTilsindisier garigebebs korporaciasa da 
partniors Soris, romlis Sedegadac xdeba kreditorebisgan 
qonebis gadamalva.609 aseT viTarebaSi dokumentaciis araraseboba 
asrulebs erTgvari mtkicebulebis rols usamarTlo garigebebis 
arsebobis dasadastureblad. Tumca aRniSnulic Sefasebis sagania 
da apriori ar ganixileba saTanado garemoebad.  

rac Seexeba krebebis Catarebas da oqmebis Sedgenas, Znelia 
maTi kavSiris dadastureba gamWol pasuxismgeblobasTan. kerZod, 
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kiTxvis niSans iwvevs is, Tu ra gavlena SeiZleba hqondes 
konkretulad am formalobaTa darRvevas kreditorze? Tu 
partniors surs, isargeblobis im privilegiiT, rasac 
gaTvaliswinebulia statutiT (kanonmdeblobiT) e.i. SezRuduli 
pasuxismgeblobiT, maSin man unda daicvas statutiT dadgenili 
formalobebic.610 wesdebiT ki, rogorc wesi, yovelTvis aris 
gaTvaliswinebuli wliuri krebebis Catareba.611 Msxvagvarad rom 
iTqvas, mocemuli sakiTxis dasabuTeba mdgomareobs imaSi, rom 
Tuki partniori ar iTvaliswinebs, anu arafrad miiCnevs 
korporaciis samarTalsubieqtobas, arc sasamarTlom unda 
mianiWos damoukidebel/gancalkvebul samarTalsubieqtobas 
gadamwyveti mniSvneloba.612 korporaciuli statutebi  aseve 
adegenen rigiTi krebebis Catarebis aucileblobas direqtorTa 
arCevis mizniT.613 aseve dadgenilia, rom korporacia imarTeba 
direqtorTa sabWos mier, rac, rogorc wesi, xorcieldeba 
direqtorTa sabWos krebebis meSveobiT.614 Tumca, korporaciuli 
statutebiT dadgenil moTxovnebs sxadasxva mizani da xasiaTi 
aqvT. Mmocemuli formalobebis mizani ki aris partniorTa dacva.615    

amdenad, korporaciuli formalobebis daucveloba ar unda 
iqnes ganxiluli gamWoli pasuxismgeblobis damoukidebel 
safuZvlad. korporaciuli formalobebis daucvelobas, rogorc 
faqtobriv garemoebebs mtkicebis procesSi SeiZleba mieniWos 
garkveuli Zala, isic korporaciis gancalkevebulobis xarisxis 
dasamtkiceblad, da ara gamWoli pasuxismgeblobis eqskluziuri 
winapirobis saxiT. 
 

2.5 cru warmodgenebis Seqmna 
 

korporaciuli safarvelis gaWolvis safuZvlad aseve 
ganixileba garemoeba,  rodesac partniori kreditors uqmnis 
mcdar STabeWdilebebs. aRniSnuli gulisxmobs SemTxvevas, 
rodesac mesame mxare keTilsindisierad moqmedebs im 
warmodgenebis safuZvelze, romlebic ar Seesabameba realobas. 
safrangeTSi aRniSnul Teorias safuZvlad udevs sasamarTlo 
praqtika.616 Tumca igi sakmarisad damuSavebuli da ar ayalibebs 
konkretuli garemoebebis jaWvs. miiCneva, rom igi aris 
samarTlianobis meqanizmi, romelic saSualebas aZlevs 
sasamarTlos konkretul SemTxvevaSi gadauxvios zogad 
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kanonismier danawess mxolod da mxolod im mizniT, rom ar 
dauSvas usamarTloba. aRsaniSnavia, rom es Teoria ar warmoadgens 
gamWoli pasuxismgeblobis doqtrinis Semadgenel komponents.  anu 
sxvagvarad rom iTqvas, igi gamWoli pasuxismgeblobis miRma 
arsebuli instrumentia. Sesabamisad, misi gamoyenebisTvis 
savaldebulo ar aris sakuTrebasa da kontrols Soris kavSiris 
dadgena. aRniSnuli safuZvliT pasuxismgebloba aseve ar aris 
dakavSirebuli korporaciis gadaxdisunarianobasTan. Sesabamisad, 
safrangeTSi igi SeiZleba gamoyenebul iqnes gadaxdisunarianobis 
drosac, maSin rodesac qonebaTa aRrevis Teoriis gamoyeneba 
gadaxdisunariani korporaciebis konteqtSi ar aris calsaxa. unda 
aRiniSnos, rom mcari warmodgenebis Teoria arc simulaciis 
Teoriis identuria.  

imisaTvis, rom kreditorma Tavis sasargeblod gamoiyenos 
aRniSnul Teoria, igi unda moqmedebdes keTilsindisierad. 
ivaraudeba, rom kreditori aris keTilsindisieri, sanam ar 
damtkicdeba sapirispiro. sasamarTlo akeTebs daSvebas, rom rig 
SemTxvevebSi nebismierma pirma, TviT yvelaze windaxedulmac ki, 
SeiZleba miiRos mcdari garemoebebi realobad. aRniSnuli midgoma 
cnobilia “erreur commune” (saerTo Secdoma) saxeliT.617 

safrangeTis sasamarTlo praqtikaSi mcdari warmodgenebis 
yvelaze gavrcelebuli SemTxveva gvxvdeba korporaciul 
jgufebTan mimarTebiT, rodesac jgufis qmedebiT mesame pirs 
eqmneba mcdari STabeWdileba, rom masTan urTierTobaSi 
pasuxismgebeli iqneba mTeli jgufi, maSin rodesac 
pasuxismgebloba daekisreba mxolod im erT wevrs, romelTanac 
mesame piri Seva saxelSekrulebo urTierTobaSi.618 aRniSnuls 
SeiZleba adgili hqondes im SemTxvevaSi, roca mesame pirisTvis ar 
aris naTeli Tu visi saxeliT moqmedebs korporaciis 
warmomadgeneli. sasamarTlo praqtikaSi, aseve xSiria SemTxveva, 
rodesac jgufis wevrebi saqveynod qmnian mcdar warmodgenebs, 
imis Sesaxeb, rom isini warmoadgenen  erT korporacias. eseTi 
mcdari warmodgenebi iqmneba imis Sedegad, rom korporaciuli 
jgufis wevrebis gansxvaveba erTmaneTisgan SeuZlebelia. isini 
moqmedeben erTi an msgavsi safirmo saxelwodebiT, axorcieleben 
erTnair saqmianobas, aqvT erTi adgilsamyofeli. ganzogadebulad 
rom iTqvas, ar aris saxeze raime ganmasxvavebeli niSani, romelic 
kreditors afiqrebinebda, rom saxezea damoukidebeli subieqtebi. 

mcdari STabeWdilebebis Teoria gvxvdeba germaniaSic. 
gavrcelebuli praqtikis mixedviT, es Teoria rogorc wesi 
gamoiyeneba xelSekrulebis ganmartebasTan dakavSirebul davebSi. 
Tumca igi SeiZleba ganxilul iqnes partnioris pasuxismgeblobis 
safuZvladC.619 am ukanasknelis pasuxismgebloba dadgeba im 
SemTxvevaSi, rodesac igi moqmedebs imgvarad, rom qmnis 
gansxvavebas kreditoris mier aRqmul da WeSmarit mdgomareobas 

                                                           
617

Vandekerckrove, Piercing the Corporate Veil, Kluwer Law International,  2007, 420. 
618

Vandekerckrove, Piercing the Corporate Veil, Kluwer Law International,  2007, 420. 
619

Singhof, Equity Holders' Liability for Limited Liabilities Companies' Unrecoverable Debts- Reflections 

on Piercing the Corporate Veil under German Law, 22 Loy. L.A. Int'l & Comp. L. Rev. 143 1999, 158. 



154 

 

Soris. amasTan saxeze unda iyos  mizezobrivi kavSiri, partnioris 
mier Seqmnil warmodgenebsa da kreditoris mier dadebul 
xelSekrulebas Soris. sxvagvarad rom TqvaT, swored deda 
korporaciis mier Seqmnilma warmodgenebma unda ubiZgos 
kreditors dados xelSekruleba. Mmcdar warmodgenebTan 
mimarTebiT kreditori unda iyos keTilsindisieri. aseT 
SemTxvevebSi, rogorc wesi moqmedebs keTilsindisierebis 
prezumcia. Sesabamisad, deda korporacias akisria imis mtkicebis 
tvirTi, rom  kreditori ar iyo keTilsindisieri. 

literaturaSi aseve aRniSnulia, rom mopasuxes e.i. deda 
kompanias ekisreba mtkicebis tvirTi im garemoebis Sesaxeb, rom ar 
arsebobda mizezobrivi kavSiri im warmodgenebs, romliTac 
moqmedebda kreditori da xelSekrulebis dadebas Soris. Tumca 
amgvari midgoma, zedmetad daamZimebda mopasuxes. mxareTa 
saproceso Tanasworobis safuZvelze ufro gamarTlebuli iqneba, 
rom mizezSedegobrivi kavSiris mtkicebis tvirTi yofiliyo 
mosarCeleze. radganac es garemoeba mosarCelis moTxovnas 
asabuTebs.620 

gamWoli pasuxismgeblobis miznebisaTvis  mizanSewonili ar 
aris SecdomaSi Seyvana ganimartos farTod, radganac es 
gaumarTlebel gasaqnas miscems gamWoli pasuxismgeblobis 
meqanizms. kreditori SeiZleba SecdomaSi Sevides kontrahentis 
mier ara garemoebebis damaxinjebiT an ganzrax cru, ararsebuli 
garemoebebis dasaxelebiT, aramed garemoebis Sesaxeb dumiliT, 
rac komerciul urTierTobaSi xSirad xdeba da warmoadgens, 
rogorc wesi ara TaRliTobas, aramed arakeTilsindisier 
mopyrobas. magaliTad, nasyidobisas gamyidvelis mier nivTis 
naklis Sesaxeb faqtis damalva. xolo sakorporacio 
urTierTobebSi, finansuri mgdomareobis Sesaxeb informaciis 
argamJRavneba, maSin, roca kreditori ar iTxovda am informacias. 
am ukanasknel SemTxvevaSi mniSvneloba unda mieniWos imas, rom 
xSirad korporaciis kreditorebi arc acnobiereben, rom 
korporaciis finansurma mdgomareobam moklevadian perspeqtivaSic 
ki SeiZleba gavlena moaxdinos maT moTxovnaTa dakmayofilebaze. 
Sesabamisad, aseT viTarebaSi korporaciis davaldebuleba, rom 
yoveli axali saqme daiwyos imaze miTiTebiT, rom misi finansuri 
mdgomareoba sustia, maSin rodesac kreditori arc ki iTxovda am 
informacias, aragonivrulia. informaciis mxolod 
gaumJRavnebloba ar udris cru warmodgenebis Seqmnas.621 aseT 
dros kreditori ver miuTiTebs im garemoebaze, rom is 
eyrdnoboda meore mxaris mier ganxorcielebul moqmedebas – 
informaciis gacxadebas. Aaseve, msgavs viTarebaSi sasamarTlom 
unda gaamaxvilos yuradReba imazec, Tu ra damokidebuleba hqonda 
Tavad korporaciis direqtorats da partniorebs finansuri 
mdgomareobis mimarT. Tu maT gaaCndaT dasabuTebuli varaudi, rom 
garkveuli movlenebis/qmedebebis Sedegad finansuri mdgomareoba 
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gaumjobesdeboda, maSin finansuri mdgomareobis Sesaxeb 
informaciis ar gamJRavneba ar unda CaiTvalos SecdomaSi 
Seyvanad. aRniSnuli warmoadgens gamWoli pasuxismgeblobis 
gonivrulobis masStabs. gamWoli pasuxismgeblobis mizani ar aris 
daicvas yvela. kreditorma, romelmac ar gamoiCina saTanado 
winadaxeduleba, da am damokidebulebis gamo Sevida SecdomaSi, 
Tavad unda ikisros danakargis riski.  zogadad, sadavo araa, is 
rom  samarTali unda iTvaliswinebdes arakeTilsindisieri 
qmedebis SemTxvevaSi kreditoris dacvis meqanizms, Tumca ar aris 
mizanSewonili gamWoli pasuxismgeblobis safuZvlad mxolod 
iseTi garemoebis ganxilva, rogoricaa korporaciis mier 
faqtobrivi garemoebebis damalva. msgavsi midgomaa aSS-ic. 
magaliTad, erT-erT saqmeSi, korporaciis finansuri mdgomareobis 
Sesaxeb informaciis ar gamJRavneba ar iqneba ganxiluli gamWoli 
pasuxismgeblobis saTanado safuZvlad.622 
 
 

6. Sualeduri daskvna 
 
  Sualeduri daskvnis saxiT SeiZleba Sejamdes gamWoli 
pasuxismgeblobis calkeuli winapirobebis analizis Sedegad 
gamokveTili ZiriTadi Tezisebi.  
  gamWoli pasuxismgeblobis doqtrinis SedarebiT 
samarTlebrivi kvlevis Sedegad gamoikveTa ramdenime garemoeba, 
romelic traciulad ganixileba gamWoli pasuxismgeblobis 
safuZvlad. esenia, arasaTanado kapitalizacia, qonebis transferi 
da aRreva, zaralis momtani saqmianobis gacnobierebulad 
gagrZeleba, korporaculi formalobebis daucveloba da cru 
warmodgenebis Seqmna.  

pirveli, klvevis Sedegad SeiZleba davasknaT, rom 
arasaTanado kapitalizacia, rogorc gamWoli pasuxismgeblobis 
safuZveli, problemuria kapitalTan dakavSirebuli moTxovnebis 
konteqstSi. nominaluri kapitalis regulirebis garda, ar 
arsebobs materialuri saTanado kapitalizaciis regulirebis 
normatiuli safuZveli. aRniSnuli safuZveli obieqturad verc 
iarsebebs, radganac ver moxdeba saTanado kapitaliziis zogadi 
kriteriumis gansazRvra. kapitalis adekvaturoba SeiZleba 
Sefasdes yovelkonkretul SemTxvevaSi individualurad, ra 
drosac gadamwyveti mniSvneloba unda mieniWos samewarmeo 
saqmianobis speficikas da masTan dakavSirebul riskebs. 
gamoikveTa, rom arasaTanado kapitalizaciis mimarT arsebobs 
gansxvavebuli midgomebi. kerZod, araseriozuli kapitaliT 
saqmianobis dawyeba, SeiZleba ganxilul iqnes partnioris mxridan 
uflebis borotad gamoyenebad.  korporaciis qonebrivi deficitis 
gamowveva aseve ganixileba menejerul pasuxismgeblobad, da 
Sesabamisad, SeiZleba dadges Crdilovani direqtoris 
pasuxismgebloba. arasaTanado kapitalizaciisTvis 
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pasuxismgeblobis safuZvlad aseve SeiZleba gamoyenebul iqnes 
deliqturi normebi.  

arasaTanado kapitalizaciis WrilSi mniSvnelovania 
samarTlebrivi Sefasebis micema SemTxvevebisaTvis, rodesac 
partniori  imavdroulad warmoadgens korporaciis kreditors. 
aseT dros, partnioris mier korporaciisgan valdebulebis 
Sesrulebis moulodnelad moTxovna SeiZleba dakvalificrdes, 
uflebis borotad gamoyenebad.  

meore, partnioris mxridan SeiZleba adgili hqondes qonebis 
gadacemas rogorc pirdapiri, aseve arapirdari formiT. pirdapiri 
transferi saxezea, roca partnioris mier xdeba korporaciis 
kuTvnili uZravia an moZravi qonebis, fuladi saxsrebis gankargva, 
magaliTad, Seusabamo anazRaurebis, xelfasebis gacema. Ppirdapiri 
transferisgan gansxvavebiT, problemuria arapirapiri transferis 
kvalifikacia. Aarapirdapiri transferi exeba korporaciul 
jgufSi qonebrivi sikeTis arasamarTlian gankargvas. magaliTad, 
erTi wevris komerciuli SesaZleblobebis mikuTvneba sxva 
wevrisTvis,  erTi kompaniis nou-haus gavrceleba jgufis sxva 
wevrebSi dabal an piriqiT maRal fasad. Aamdenad, arapirdapiri 
transferi gulisxmobs sargeblis imgvari formiT miRebas, 
romelic ar aris gamoxatuli uSualod konkretuli qonebis 
gadacemiT, Tumca mis Sedegad, calkeul partniori an 
korporaciuli jgufis wevri iRebs qonebriv sargebels sxva 
wevris, an Tavad korporaciis zaralis xarjze.  

qonebis transferis Sefasebisas gamoiyeneba e.w. rozenblumis 
testi, romlis Tanaxmadac, qonebis transferi SeiZleba 
gamarTlebulad CaiTvalos Tu dadasturdeba sami garemoeba. 
pirveli, saxezea struqturulad Camoyalibebuli korporaciuli 
jgufi.   Mmeore, qmedebebi xorcieldeba jgufis saerTo interesSi 
da SesabamisobaSia jgufis saerTo politikasTan 3. jgufSi 
Semaval kompaniebs Soris SenarCunebulia finansuri balansi, rac 
gulisxmobs imas, rom kompanias unda mieces kompensacia, Tu mas, 
jgufis interesebSi moqmedebis Sedegad, miadga ziani.  

mesame,Qqonebis transferisgan unda moxdes qonebis aRrevis 
gamijvna. qonebis aRreva xdeba damoukidebeli 
samarTalsubieqtobis borotad gamoyenebis Sedegad.  Mmocemuli 
garemoebis, gamWoli pasuxismgeblobis winapirobad kvalifikacia 
efuZneba Semdeg argumentacias: Tuki partniori ar icavs qonebriv 
gancalkevebulobas, mas aRar gaaCnia legitimuri safuZveli 
daicvas Tavi SezRuduli pasuxismgeblobiT mesame pirebis winaSe. 
Sedegad, man piradad unda agos pasuxi kreditorebis winaSe. 
pasuxismgeblobis moculoba ki ganisazRvreba kreditoris 
moTxovnis dakmayofilebisaTvis saWiro odenobiT. 

meoTxe, zaralis momtani saqmianobis gacnobierebulad 
gagrZeleba warmoadgens deliqturi pasuxismgeblobis gamomwvev 
qmedebas, da SeiZleba gaxdes de-faqto direqtoris 
pasuxismgeblobis safuZveli. korporaciuli jgufis farglebSi, 
Svilobilis gadaxdisuunarobisas deda kompaniis qcevis 
standartad ganxilul unda iqnes germanuli midgoma. aRniSnuli 
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midgomis Tanaxmad,  deda kompanias ar daekisreba pasuxismgebloba, 
Tu is Svilobilis gadaxdisunarianobis SesanarCuneblad 
axorcielebs mniSvnelovan qmedebebs. 

meoTxe, korporaciuli formalobebis daucveloba ar 
warmoadgens gamWoli pasuxismgeblobis damoukidebel safuZvels. 
maT SeiZleba mieniWoT mtkicebulebis Zala, mxolod sxva 
garemoebebis dasadastureblad. magaliTad, organizaciuli 
formis borotad gamoyenebis dasamtkiceblad, gamodgeba iseTi 
formalobebis daucvelobis dadastureba, rogoricaa sabanko 
angariSebis, finansuri dokumentebis warmoebis wesis darRveva da 
sxva. gansakuTrebuli yuradReba unda mieqces partniorsa da 
korporacias Soris tranzaqciebis formalur mxares -  
dokumenturad srulyofilad asaxvas.  aRniSnuli formalobis 
darRveva SeiZleba ganxilul iqnes usamarTlo garigebebis 
arsebobis damadasturebel faqtad. ATumca amavdroulad, unda 
aRiniSnos isic, rom korporaciasa da partniors Soros 
tranzaqciebis formaluri gamarTuloba ar gamoricxavs, am 
tranzaciebis gamo partnioris pasuxismgeblobas. Ddokumenturad 
dadasturebuli tranzaqciebi unda Semowmdes keTilsindisierebis 
im masStabiT, romelic SesaZlebloba iZleva ganisazRvros xom ar 
iyo saxeze partioris gaumarTlebeli upiratesoba.  

mexuTe, mcdari warmodgenebis Teoria ar aris gamWoli 
pasuxismgeblobis doqtrinis nawili. igi warmoadgens 
damoukidebel instruments, romelic gamoiyeneba samarTlianobis 
uzrunvelsayofad. amasTan, am Teoriis gamoyenebisTvis 
savaldebulo ar aris sakuTrebasa da kontrols Soris kavSiris 
dadgena da misi gamoyeneba SeiZleba korporaciis 
gadaxisunarianobis drosac.  
 
VI.  gamWoli pasuxismgeblobis problemis gadawyveta 
zogadsamarTlebrivi principebis safuZvelze 
 
 partnioris piradi pasuxismgebloba SeiZleba dadges gamWoli 

pasuxisgeblobis doqtrinis safuZvelze. amasTan, korporaciuli 
jgufis SemTxvevaSi gamWoli pasuxismgeblobis gansazRvrisaTvis 
ramdenime modeli arsebobs. SesaZlebelia, partnioris 
pasuxismgeblobis dafuZneba sakoncerno samarTlaze, aseve 
SesaZlebelia, gakotrebis samarTlis normebis gamoyeneba. gamWoli 
pasuxismgeblobis sakiTxi fizikuri piri partnioris winaaRmdeg, 
korporaciul jgufTan mimarTebiT naklebad iZleva 
pasuxismgeblobis safuZvlebis simravles. Sesabamisad, arsebobs 
gamWoli pasuxismgeblobis SemTxvevaTa nawili, fizikuri piri 
partnioris monawileobiT, romelic eqvemdebareba mxolod 
doqtriniT regulirebas. doqtrina, Tavis mxriv, adgens 
kompeleqsur garemoebaTa wres - Teoriebisa da principebis 
erTobliobas. Sesabamisad, ismis kiTxva xom ar SeiZleba 
partnioris piradi pasuxismgeblobis gansazRvrisas gamoyenebul 
iqnes zogad samarTlebrivi principebi, rogorc korporaciuli 
safarvelis gaWolvis Sefardebis universaluri standarti, 
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romlis moqmedebac Tanabrad dafaravda, rogorc fizikur piri 
partnioris SemTxvevebs, aseve korporaciuli jgufis farglebSi 
pasuxismgeblobasac. 
 

1. keTilsindisierebis principis roli gamWoli pasuxismgeblobis 
gansazRvrisas 
 
K keTilsindisiereba gulisxmobs samoqalaqo brunvis 
monawileTa moqmedebas gulisxmierebiTa da pasuxismgeblobiT, 
erTmaneTis uflebebisadmi pativiscemiT mopyrobas.623 
keTilsindisierebis principis moqmedeba samarTlaurTierTobaSi 
gamoixateba imiT, rom mis safuZvelze konkretuli 
samarTalurTierTobis monawileebs SeiZleba warmoeSvaT uflebebi 
da valdebulebebi, an uari eTqvaT uflebis dacvaze.624 
keTilsindisierebis principi, SeiZleba gaxdes kerZosamarTlebrivi 
pasuxismgeblobis safuZveli. keTilsindisierebis prinicipis 
aRniSnuli xasiaTi gansakuTrebiT kargad vlindeba sakorporacio 
samarTalSi.625 

winamdebare TavSi ganxilulia keTilsindisierebis principis 
masStabi, romelic SeiZleba gamoyenebul iqnes korporacisa da 
partniors  Soris arsebuli urTierTobis bunebis dadgenaSi, 
ramac SesaZlebelia mniSvnelovani roli iTamaSos kreditorTa 
sasargeblod korporaciuli safarvelis gaWolvis dasabuTebaSi 
kerZod, ganxilulia, gaSlili xelis principi. 

miuxedavad imisa, rom gaSlili xelis standarti gamoiyeneba 
saxelSekrulebo urTierTobebSi, is SesaZleblobas iZleva 
Sefasdes partniorsa da korporacias Soris arsebuli 
samarTalurTierToba, rac warmoadgens ZiriTad problemas 
gamWoli pasuxismgeblobis gansazRvris procesSi.  
 
 
1.1 gaSlili xelis principi 

gaSlili xelis principi  gulisxmobs Sesabamisobas 
Sesrulebasa da sapasuxo Sesrulebas Soris. magaliTad, deda 
korporaciis mier SvilobilisTvis gadaxdili sazRauri am 
ukanasknelisgan saqonlis an momsaxurebis Sesyidvis SemTxvevaSi 
CaiTvleba samarTlianad, Tu magaliTad, aradakavSirebuli 
sawarmos SemTxvevaSic anazRaureba iqneboda analogiuri. Aamis 
dasagenad, sasamarTlos SeuZlia  gamoiyenos sabazro fasebis 
Sedarebis meTodi.626 magaliTad, Tu Svilobil da deda 
korporacias Soris gaformda sesxis xelSekruleba, deda 
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korporaciam, Tavis mxriv, unda uzrunvelyofs im procentis 
gadaxda, romelsac analogiur Tanxaze daudgenda sabanko 
institutucia. Tumca imis gaTvaliswinebiT, rom kompaniaTa 
jgufis wevrebs Soris sasesxo urTierTobis arseboba zogadad 
ganpirobebulia SeRavaTiani kreditis miRebis motiviT, ufro 
swori iqneba, sasamarTlom ixelmZRvanelos sabanko institutis 
mier SemoTavazebul procentis odenobasTan ara sruli 
Sesabamisobis, aramed bankis procentTan gonivruli Sesabamisobis 
kriteriumiT.  

unda aRiniSnos, rom gaSlili xelis principis gamoyeneba 
fiduciuri movaleobebiT SeboWil subieqtebs Soris davis sagania, 
rogorc iuridiul litaraturaSi, aseve sasamarTlo praqtikaSi. 
kerZod, saubaria imaze, rom fiduciuri movaleobiT SeboWil 
subieqtebs Soris gaSlili xelis principis standartiT 
xelSekrulebis Sefaseba mcdaria, radganac fiduciuri 
movaleobis matarebels akisria beneficiaris winaSe informaciis 
gamJRavnebis movaleoba, aseve man unda imoqmedos beneficiaris 
sasargeblod da mis ineteresebSi.627 Sesabamisad, fiduciuri 
movaleobis matarebelsa da beneficiars Soris urTierToba unda 
Sefasdes gansxvavebuli standartiT. Tumca aRniSnuli argumenti 
ar gamoricxavs gaSlili xelis principis gamoyenebas 
korporaciasa da partniors Soris. pirvel rigSi, unda aRiniSnos, 
rom qarTuli sakorporacio samarTlis farglebSi, saqarTvelos 
samoqalaqo kodeqsiT dadgenili zogadi keTilsindisierebis 
principis garda, ar arsebobs norma, romelic Camoayalibebda 
partniorsa da korporacias Soris fiduciuri urTierTobebis 
CarCos. ufro metic SeiZleba iTqvas, rom kanonmdebloba 
gamoricxavs kidec amis SesaZleblobas. magaliTad, mewarmeTa 
Sesaxeb saqarTvelos kanonis Tanaxmad, saaqcio sazogadoebis 
partnioris erTaderTi legitimuri movaleobaa Senatanis 
ganxorcieleba, kanoniT gauTvaliswinebeli sxva movaleobis 
dakisreba ki baTilia.628 Ddavis sagania, kanonismieri danawesi 
ramdenad gulisxmobs fiduciuri movaleobebis dakisrebis 
akrZalvas, Tumca sityvasityviTi ganmartebis pirobebSi, danawesi 
gamoricxavs aqcionerze partnioruli SeTanxmebiT dakisrebul 
nebismieri sxva movaleobis iuridulad savaldebulo Zalas. 
meore, arcerTi samarTlebrivi sistema ar krZalavs partniorsa da 
korporacias Soris iseT saxelSekrulebo urTierTobas, 
romelSic partniori gamodis kerZosamarTlebrivi urTierTobis 
damoukidebel monawiled. magaliTad, SesaZlebelia partniori 
imavdroulad iyos korporaciis dasaqmebuli. partniorisa da 
korporaciis urTierTobis im nawilSi, sadac is gamodis 
kerZosamarTlebrivi urTierTobis rigiT monawiled, igi SeboWili 
iqneba am urTierTobis momwesrigebeli normebiT. magaliTad, 
SromiTi xelSekrulebiT. partniorma, romelic SromiT 
urTierTobaSi imyofeba korporaciasTan, keTilisindisierad da 
jerovnad unda Seasrulos masze dakisrebuli movaleobebi, 
                                                           
627

 Adler, Mann, Good Faith: R. A New Look at an Old Doctrine, Arkon Law Review, 28:1, 1994, 34 
628 saqarTvelos kanoni ,,mewarmeTa Sesaxeb” 53.1. muxli. 



160 

 

radganac SromiTi xelSekruleba moiTxovs amas da ara 
partnioris statusi.629 araTanazomieri iqneba, Tuki partniors 
moeTxoveba imaze meti, vidre sxva dasaqmebulebs, mxolod imis 
gamo, rom igi partnioria, da mas akisria fiduciuri movaleobebi 
korporaciis winaSe. partniori fiduciuri movaleobebiT iboWeba 
mxolod im samarTalurTierTobaSi, romelSic is moqmedebs, 
rogorc partniori da ara zogadad, yvela sxva urTierTobaSi, 
romelic man rogorc kerZosamarTlebrivi urTierTobis 
individualurma subieqtma SeiZleba daamyaros korporaciasTan. 
gaSlili xelis principis gamoyeneba partniorisa da korporacias 
Soris saxelSekrulebo urTierTobis gansazRvrisas aramarto 
SesaZlebelia, aramed gamarTlebulicaa, radganac iZleva imis 
SesaZleblobas, rom ganisazRvros, xom ar hqonda adgili 
partnioris mxridan uflebebis borotad gamoyenebas.  amdenad, 
argumenti, rom gaSlili xelis principis gamoyeneba daiSveba, iseT 
samarTalurTierTobaSi, romlis monawileebsac ar gaaCniaT 
specialuri movaleobebi da moqmedeben sakuTar intersSi, ar 
gamoricxavs partniorsa da korporacas Soris arsebuli 
saxelSekrulebo urTierTobis Sefasebis SesaZleblobas gaSlili 
xelis principis standartiT. samarTlurTierToba, romelSic 
partniori moqmedebs rogorc individualuri subieqti, is icavs 
pirad ineterss da ar SeiZleba moeTxovos emoqmeda korporaciis 
interesebSi. magaliTad, Tuki korporacia partniorisgan 
yidulobs momsaxurebs, partniori, fiduciuri movaleobidan 
gamomdinare valdebuli iqneboda usasyidlod an SeRavaTain fasad 
ganexocielebina momsaxureba, radganac korporaciis interesSi 
nebismier SemTxvevaSi iqneba Tanxebis dazogva. Tumca, msgavsi 
regulireba, rogorc ganxiluli magaliTidan Cans, moklebulia 
gonivrulobas. 

gaSlili xelis principiT samarTalurTierTobis xasiaTis 
gansazRvrisas, mxareTa movaleobaTa Tanabrobis kuTxiT Sefasebis 
garda yuradReba eqceva Semdeg garemoebebs: xom ar aris saxeze 
mxaris iZuleba, TaRliToba, cru warmodgenebis Seqmna.  
 
 
2. uflebis borotad gamoyeneba 
 
    uflebis borotad gamoyenebis cnebis mimarT ar aris 
erTgvarovani damokidebuleba, rac ganpirobebulia uflebis 
borotad gamoyenebasa da keTilsindisierebis princips Soris 
arsebuli erTierTdamokidebulebiT. kerZod, problemuria imis 
gansazRvra, Tu ra samarTlebriv elementebs moicavs da rogor 
unda moxdes uflebis borotad gamoyenebis  kvalifikacia. 
   romis samarTalSi uflebis borotad gamoyenebis akrZalvis 
principi ar iyo mkafiod Camoyalibebuli. Tumca romis samarTali 
icnobda aequitas da bona fides cnebebs.630 arsebobs mosazreba, rom 
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uflebis borotad gamoyeneba krZalavs arakeTilsindisier 
qmedebas, da Sesabamisad, aerTianebs rogorc keTilsindisierebis, 
aseve samarTlianobis elementsac.631  
    saqarTvelos samoqalaqo kodeqsis 115-e muxlis Seicavs 
uflebis borotad gamoyenebis akrZalvis zogad formulirebas. 
aRniSnuli muxlis Tanaxmad, ,,samoqalaqo ufleba unda 
ganxorcieldes marTlzimierad, dauSvebelia uflebis borotad 
gamoyeneba martoden im mizniT, rom ziani miadges sxvas.”632 
mocemuli norma Sedgeba, ori nawilisgan. pirvelis Tanaxmad, 
uflebis borotad gamoyenebad SeiZleba CaiTvalos uflebis 
aramarTlzimieri gamoyeneba. xolo meore, ki uflebis borotad 
gamoyenebad miiCnevs iseT qmedebas, romlis erTaderTi mizanicaa 
sxvisTvis zianis miyeneba. pirvel da meore maxasiaTebels Soris 
urTierTkavSiri aris kumulatiuri. Mmeore warmoadgens 
konkretul gamovlinebas, pirveli ki gansazRvravs qmedebis 
makvalificirebel xasiaTs. 
    uflebis aramarTzomieri gamoyeneba gagebul unda iqnes, 
uflebis normatiuli CarCoebis darRvevad. kerZod, rodesac piri 
iyenebs uflebas kanoniT dadgenili farglebis miRma. aRniSnuli 
ki yovelTvis ar xorcieldeba martoden im mizniT, rom ziani 
miadges sxvas. aramarTzomieri gamoyeneba SeiZleba miznad 
isaxavdes piradi sargeblis miRebas, da swored aRniSnulis 
Sedegi iyos sxva pirisTvis damdgari ziani.633 pirma ufleba 
SeiZleba borotad gamoiyenos piradi sargeblis misaRebad, im 
SemTxvevaSi, roca amave uflebis  marlTzomieri gamoyenebiT aseT 
mizans ver miaRwevs. aRniSnulis gamo, uflebis borotad 
gamoyenebis dauSveblobis dacvis obieqti unda iyos uflebis 
marlTzomieri gamoyeneba, da gadamwyveti mniSvneloba ar unda 
mieniWos ,,martoden sxvisTvis zianis miyenebis mizans.”634 
 sasamarTlo praqtikaSi aRiarebulia uflebaTa ganxorcielebis 
standarti. kerZod, dadgenilia, rom  keTilsindisiereba da 
marTlzomiereba aucileblad unda iqnes daculi piris mier 
uflebaTa ganxorcielebisas. piris mier mesakuTris uflebebis 
borotad gamoyenebis dauSvebloba, garda imisa, rom 
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632 ix. saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, 2002, 301.  
633 samarTali uzrunvelyofs individis uflebebisa da intersebis dacvas. 
swored amitom kanonmdebloba krZalavs erTi piris mier meoresTvis zianis 
ganzrax miyenebas. qmedebis da zianis xasiaTis mixedviT samarTali 
iTvaliswinebs an  samoqalaqosamarTlebriv an sisxlissamarTlebriv 
pasuxismgeblobas. 
634 aRniSnuli pozicia gaziarebulia sasamarTlo praqtikaSic. mag., 2012 wlis 21 

seqtembris №2ბ/2821-12 gadawyvetilebaSi Tbilisis saapelacio sasamarTlom 
aRniSna, rom uflebis borotad gamoyenebas uTanabrdeba is mdgomareobac, 
rodesac piri uflebas ar iyenebs martoden im mizniT, rom ziani miadges sxvas, 
roca misi umoqmedoba miznad ar isaxavs uflebis ganxorcielebisaTvis 
aucileblobiT nakarnaxev interesis dacvas. 
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kanonmdeblobiT akrZalul qmedebas warmoadgens, aseve mesakuTris 
zneobriv movaleobadac ganixileba.635 
 rogorc zemoT iyo ganxiluli, partnioris pirad 
pasuxismgeblobas iwvevs partnioris qmedeba, romelic scildeba 
kanoniT gansazRvrul CarCoebs. magaliTad, qonebis aRreva, 
korporaciis qonebis gamoyeneba piradad, im pirobebSi, roca 
samarTlebriv CarCoebis farglebSi qoneba unda iyos 
gancalkevebuli. uflebis borotad gamoyenebis dauSveblobis 
principis zemoT moyvanili dasabuTeba, SeiZleba ganxilul iqnes 
partnioris pasuxismgeblobis safuZvelad. 
 
2.1 partniori, rogorc mesakuTre da uflebis borotad 
gamoyenebis dauSveblobis koncefcia sakuTrebis uflebis 
gamoyenebis dros 
 

partniori Aarc korporaciis da arc korporaciis qonebis 
mesakuTre ar aris. mas sakuTrebis ufleba gaaCnia mxolod 
wilze anda aqciaze.636 wili/aqcia aris uflebamovaloebaTa 
erToblioba.637 igi aramxolod adasturebs misi mesakuTris 
uflebebs korporaciaSi,638  aramed aris am uflebebis 
warmoSobis safuZveli. Sesabamisad, partnioris nebismieri 
qmedeba, romelic dakavSirebulia korporaciasTan, unda 
jdebodes aqciiT/wilidan gamomdinare uflebebis farglebSi. 

sakuTrebis kerZosamarTlebrivi substancia gamoricxavs 
sakuTrebis uflebis borotad gamoyenebas. saqarTvelos 
samoqalaqo kodeqsis 170-e muxlis meore nawilis Tanaxmad, 
sakuTrebis uflebis borotad gamoyenebad iTvleba sakuTrebiT 
iseTi sargebloba, romliTac mxolod sxvebs adgebaT ziani da 
ar aris gamokveTili mesakuTris interesis 
upiratesoba.639Ppirvel rigSi, unda aRiniSnos, rom mesakuTris 
interesi, romelmac SeiZleba gaamarTlos uflebis iseTi 
gamoyeneba, romelmac SeiZleba gamoiwvis ziani, gulisxmobs 
mxolod kanonier interess. partnioris interesia miiRos mogeba. 
aRniSnuli interesi sruliad kanonieria. komerciuli 
gaerTianeba iqmneba swored im mizniT, rom ganaxorcielos 
mogebaze orientirebuli saqmianoba. saboloo jamSi, 
korporaciis mogeba misi partniorebis finansur keTildReobaze 
isaxeba. Tumca im SemTxvevaSi, roca partniors, wilidan 
gamomdinare uflebaTa aramarTzomieri gamoyenebiT surs 
finansuri sargeblis ise miReba, romelsac kanonieri moqmedebis 
farglebSi ver miiRebda, misi rogorc mesakuTris interesi, 
SeiZleba iTqvas, rom iZens arakononier xasiaTs. amdenad, 

                                                           
635 Tbilisis saapelacio sasamarTlos 2012 wlis 21 seqtembris gadawyvetileba 

№2ბ/2821-12. 
636 saqarTvelos sakonstitucio sasamarTlos 1998 wlis 29 ianvris 
gadawyvetileba #2/36-7. 
637 mewarmeTa Sesaxeb kanoni, 51.1. muxli  
638 burduli, qonebrivi urTierToba saaqcio sazogadoebaSi, 2008, 143. 
639  saqarTvelos samoqalaqo kodeqsis komentari wigni meore, 1999, 83-86.  
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imisaTvis, rom sakuTrebis uflebis borotad gamoyenebis 
dauSvebloba daukavSirdes gamWol pasuximgeblobas, saWiroa, 
dadgindes, warmoadgens Tu ara gamWoli pasuxismgeblobis 
doqtriniT akrZaluli qmedeba partnioris rogorc mesakuTris 
uflebis borotad gamoyenebas. aRniSnulis dasadgenad, ki 
saWiroa wilidan gamomdinare uflebebis kanonieri farglebisa 
da am uflebaTa gamoyenebis gavlenis gansazRvra. 

wili/aqcia partniors aniWebsQqonebriv da araqonebrivi 
uflebebs.640Aam uflebebidan gamWoli pasuxismgeblobis WrilSi 
sainteresoa xmis ufleba da ufleba wil mogebaze. 

gadawyvetilebebis miRebaSi monawileoba xdeba saerTo 
krebaze xmis uflebis gamoyenebis gziT. xmis ufleba aniWebs 
partniors SesaZleblobas miiRos monawileoba korporciis 
marTvaSi, radganac daxuruli tipis KkorporaciebSi, sadac 
partniors ar akisria pasiuri roli, mniSvnelovani 
gadawyvetilebebi miiReba swored saerTo krebaze,Gxmis ufleba 
gulisxmobs kanoniTa da wesdebiT dadgenili kompetenciis 
safuZvelze gadawyvetilebis miRebaSi monawileobas. aRniSnuli 
niSnavs imas, rom Tu qonebis gankargva aris saerTo krebis 
kompetencia, maSin aRniSnul sakiTxze gadwyvetilebis mimRebia 
partniori. Sesabamisad, partnioris xmis uflebis kanonismieri 
CarCo gulisxmobs mis gamoyenebas kanoniTa da wesdebiT 
gansazRvrul SemTxvevebSi. Sesabamisad, Tuki qmedebis 
legitimaciisTvis aucilebelia saerTo krebis gadawyvetileba, 
partnioris mxridan uflebis borotad gamoyenebas eqneba adgili 
Tu am qmedebas ganaxorcielebs saerTo krebis gadawyvetilebis 
gareSe. xmis ufleba uzrunvelyofs korporaciaSi kontrols.  
xmis uflebiT borotad sargebloba saxeze iqneba, Tuki igi 
gamoiyeneba pirad interesebisaTvis da korporaciis sazianod. 

rac Seexeba dividendze uflebas, igi gulisxmobs wliuri 
an Sualeduri mogebis ganawilebis Sedegad partnioris mier 
wili mogebis miRebas. dividendis moTxovnis ufleba warmoiSoba 
mxolod im SemTxvevaSi, Tuki sazogadoebis saerTo kreba 
dadgenili wesiT miiRebs gadawyvetilebas mogebis ganawilebis 
Sesaxeb.641 amdenad, dividendis moTxovnis uflebis kanonismieri 
farglebi gulisxmobs: 1. mogebis arsebobas; 2. mis ganawilebaze 
gadawyvetilebis arsebobas; Sesabamisad, gamWoli 
pasuxismgeblobis klasikuri magaliTi, rodesac partniori 
axdens korporaciis aqtivebisgan daclas, magaliTad,  

                                                           
640 aqciidan gamomdinare qonebrivi da mmarTvelobiTi uflebebis Sesaxeb ix. 
burduli, qonebrivi urTierToba saaqcio sazogadoebaSi, 2008, 177. 
641 sus-ma mniSvnelovani ganmarteba gaakeTa dividendis samarTlebriv bunebaze 
saqmeze #as-1328-1170-2010, kerZod, ganasxvava dividendis miRebis ufleba 
dividendis moTxovnis uflebisgan. pirveli zogadia uflebaa da damokidebulia 
partniorad yofnaze. Sesabamisad, wilisgan damoukideblad misi gasxviseba 
SeuZlebelia (wilis gasxvisebis SemTxvevaSi ki igi gadadis axal mesakuTreze), 
dividendis moTxovnis ufleba ki damoukidebeli moTxovnaa, radganac am 
uflebasTan mimarTebiT partniori warmoadgens sazogadoebis kreditors, es 
statusi ki mas aZlevs uflebas ganawilebuli dividendis moTxovnis ufleba 
gadasces mesame pirs.  
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dividendebis gacemis gziT, SeiZleba kvalificirebul iqnes 
dividendze uflebis borotad gamoyenebad. 

uflebis borotad gamoyenebis akrZalvis ZiriTad princips 
warmoadgens is, rom samoqalaqo samarTlis erTi subieqtis mier 
uflebis ganxorcielebam ar unda xelyos meore subeqtis 
uflebebi da kanonieri interesebi. samoqalaqo uflebaTa 
gamoyeneba unda xdebodes keTilsindisierad, aRniSnuli 
uflebebis kanonismieri Sinaarsis Sesabamisad. uflebis borotad 
gamoyeneba niSnavs imas, rom samoqalaqo samarTalurTierTobis 
monawile scildeba uflebiT miniWebuli SesaZleblobiT 
sargeblobis kanonier farglebs. eseTi SemTxveva ki ganixileba 
gansakuTrebul samoqalaqo samarTaldarRvevad. aseTi darRvevis 
specifika mdgomareobs imaSi, rom piri formalurad eyrdnoba 
mis uflebebs, Tumca aRniSnuli uflebebis realizacias axdens 
im formiT, rom scildeba dadgenil farglebs. Sedegad irRveva 
mesame pirTa uflebebi da kanonieri interesebi. saboloo jamSi, 
piris mier sakuTari uflebebis gamoyeneba iqceva 
samarTaldarRvevad.642 amdenad, partnioris mier wilze 
sakuTrebis uflebis borotad gamoyenebas, gamWoli 
pasuxismgeblobis gansazRvris procesSi SeiZleba mieniWos 
samarTlebrivi dasabuTebis mniSvneloba. 
 
VII. korporaciuli safarvelis gaWolvis regulirebis 
problematika saqarTveloSi 
 

1. partnioris sisxlissamarTlebrivi pasuxismgebloba 
 

saqarTvelos sisxlis samarTlis kodeqsiT 
kriminalizebulia rigi SemTxvevebi. magaliTad, sawarmos Seqmna 
marTlzomieri samewarmeo saqmianobis ganzraxvis gareSe  piradi 
qonebrivi sargeblis miRebis mizniT,643 xolo mewarmeTa Sesaxeb 
kanoni iTvaliswinebs sazogadoebis valdebulebebisTvis 
partnioris piradi pasuxismgeblobis normatiul safuZvels, 
romlis Tanaxmadac, partniori ver daicavs Tavs sazogadoebis 
kreditorebisgan, Tuki igi borotad iyenebda pasuxismgeblobis 
SezRudvis samarTlebriv formebs.  Kkanonis dRes moqmedi 
redaqcia ar akeTebs araviTar miTiTebas, Tu ra SeiZleba 
miviCnioT pasuxismgeblobis SezRudvis formebis borotad 
gamoyenebad. sakiTxs aseve arTulebs is garemoebac, rom gamWoli 

                                                           
642 baTumis saqalaqo sasamarTlos 2012 wlis 13 ivnisis gadawyvetileba  #2160-
2012.  
643 saqarTvelos sisxlis samarTlis kodeqsis (SemdgomSi „sssk”) 193-e muxli; 
unda aRsaniSnavia, rom Semdgomi muxlebi, kerZod, 205-e (`ukanono qmedeba 
gadaxdisuunarobisas”), 205¹-e (,,qonebis gadamalva moCvelebiT/anda 
TvalTmaqcuri garigebiT” da 220-e muxli („uflebamosilebis borotad 
gamoyeneba”) aviwrovebs qmedebis subieqtis wres, xelmZRvanelobiTi, 
warmomadgenlobiTi an sxva specialuri uflebamosilebis mqone                                                                                                                                                                                                                                                                                                               
pirebis saxiT, Sesabamisad, am muxlebis gamoyeneba ver moxdeba partnioris 
statusis mqone piris mimarT.  
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pasuxismgeblobis doqtrina saqarTvelos uzenaesi sasamarTlos 
praqtikaSi jer kidev Camoyalibebis procesSia.644 
sssk-is 193-e, muxlis (`cru mewarmeoba”) Semadgenloba, romlis 
Tanaxmad, dasjadia sawarmos Seqmna samewarmeo saqmianobis 
ganzraxvis gareSe, kreditis an sxvagvari qonebrivi sargeblis 
miRebis mizniT, ar faravs gamWoli pasuxismgeblobis doqtrinis 
yvela SemTxvevas. korporaciuli safarvelis gaWolvas, 
korporaciis samarTalsubieqtobis gauqmebis, da Tavad 
korporaciis sisxlissamarTlebrivi pasuxismgeblobis gareSe, 
SesaZlebels xdis sisxlis samarTlis kodeqsis 2051-e muxlic,645 
romlis mixedviTac,  pirebs romlesac icavs korporaciuli 
safarveli (xelmZRvanelebi, partniorebi) sisxlis samarTlis 
pasuxismgebloba daekisrebaT im SemTxvevaSi, Tu isini 
sazogadoebas miiyvanen gadaxdisuunarobamde. am danaSaulis 
Semadgenloba konkretul SemTxvevaSi SeiZleba moicavdes 
pasuxismgeblobis SezRudvis formebis borotad gamoyenebis 
gamovlinebebsac (arasaTanado kapitalizacia, qonebaTa aReva da 
a.S). Tumca sisxlissamarTlebrivi pasuxismgebloba ar aris 
gamWoli pasuxismgeblobis alternativa, radganac am SemTxvevaSi, 
kreditorTa interesebis dakmayofileba moxdeba mxolod mas 
Semdeg, rac sisxlis samarTlis saqmeze dazaralebuli 
samoqalaqo wesiT moiTxovs zianis anazRaurebas. 
amasTanYniSandoblivia, rom saqarTvelos kanonmdeblobiT, 
sisxlissamarTlis saqmeze sasamarTlos gadawyvetilebas 
preiduciuli Zala samoqalaqo sasamarTlos saqmeze mxolod 
danaSaulis Cadenis faqtis da ara zianis odenobis an sxva 
faqtobrivi garemoebis nawilSi aqvs.646 amdenad, sisxlissamarTlis 
saqmeze dazaralebulad cnobili kreditoris sarCelis gamo, 
samoqalaqo saqmeze sasamarTlo iTvaliswinebs sisxlissamarTlis 
saqmeze sasamarTlos mier mxolod danaSaulis – partnioris mier 
sazogadoebis saxeliT TaRliTobis Cadenis faqts, xolo 
TaRliTobis Sedegad damgari zianis odenobis mtkiceba 
kreditors ekisreba. A  
 

                                                           
644 sus-is praqtikaSi dRemde mxolod ori saqme arsebobs, sadac kasatori 
uTiTebda pasuxismgeblobis SezRudvis samarTlebrivi formebis borotad 
gamoyenebaze, Tumca uzenaesma sasamarTlom arcerT SemTxvevaSi ar gaakeTa 
raime ganmarteba. ix. 2013 wlis 7 martis ganCineba #as-1162-1091-2013 da 2013 wlis 
13 maisis ganCineba #as-286-272-2013, Tumca SeiZleba iTqvas, rom am ukanasknel 
saqmeSi, uzenaesi sasamarTlo, sakasacio saCivris warmoebaSi miRebaze uariT, 
daeTanxmeba Tbilisis saapelacio sasamarTlos im mosazrebas, rom saTanado 
garemoebebis SemTxvevaSi SesaZlebelia korporaciuli safarvelis gaWolva. 
 
646 saqarTvelos samoqalaqo saproceso kodeqsis 106-e muxli; ix., aseve sus-is 
2010 wlis ganCineba #238-224-10, sasamarTlom miuTiTa rom, preiudiciuli Zala 
eniWeba mxolod sisxlis samarTlis saqmeze gamotanil, kanonier ZalaSi Sesul 
saboloo Semajamebeli gadawyvetilebiT dadgenili piris mier Cadenil 
qmedebas, xolo am qmedebiT miyenebuli materialuri da moraluri zianis da 
maTi odenobis mtkicebis tvirTi, samoqalaqo saqmeze ekisreba mosarCele 
mxares. 
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2. gamWoli pasuxismgeblobis fundamenturi winaaRmdegobebis 
regulirebis meTodi 
 

aSS-Si gamWoli pasuxismgebloba efuZneba sasamarTlo 
praqtikaTa da iuridiuli literaturaSi ganviTarebul Teoriebs, 
romlebic ayalibenen Sefasebis sxvadasxva testebs. kontinenturi 
evropis samarTlis sistemis tradiciebze ganswavluli iuristis 
Tvalsawieridan pasuxismgeblobis gaWolvis aSS-is modeli 
aRiqmeba ufro samarTlebriv metaforad, vidre samarTlis 
imperatiul wesad. gamWoli pasuxismgeblobis regulirebis 
evropuli modeli efuZneba pasuxismgeblobis normatiuli 
safuZvlis arsebobas. Tumca aqac udavoa, rom gamWoli 
pasuxismgeblobis yvela SemTxveva ver daregulirdeba 
sakorporacio da samoqalaqo samarTlis normebiT. samarTali ar 
aris universaluri, igi ver daaregulirebs yvela SesaZlo 
SemTxvevas. Sesabamisad, sasamarTlo regulireba ar unda iyos 
damokidebuli da SemoboWili sakanonmdeblo mocemulobiT, im 
SemTxvevaSi Tuki es mocemuloba gulisxmobs normatiuli bazis ar 
arsebobas. sasamarTlo dacva garantirebulia im SemTxvevaSic, 
rodesac ar arsebobs urTierTobis momwesrigebeli samarTlebrivi 
norma.647  aRniSnulis WrilSi, aSS-s midgoma ufro efeqturia, 
radganac iq sadac ar arsebobs imperatiulad dadgenili 
samarTlebrivi norma, romelic Seqmnida gamWoli 
pasuxismgeblobis safuZvels, sasamarTlos SeuZlia gamoiyenos 
samarTlebrivi metaforebi, rogorc regulirebis meTodi da 
miaRwios samarTliani balansis dacvas konkretuli urTierTobis 
monawileebisaTvis. Aam pozicias oponirebas uwevs samarTlebrivi 
stabilurobis uzrunvelyofis argumenti.  ra Tqma unda udavoa, 
rom sasamarTlos roli kerZosamarTlebriv urTierTobebSi 
samarTlebrivi stabilurobis uzrunvelyofaa. Tumca sadaoa ra 
ufro uzrunvelyofs stabilurobas, sasamarTlos mier yoveli 
konkretuli SemTxvevisTvis individuluri samarTliani balansis 
SemqnisTvis Tu mosamarTlis SeboWva normatiuli safuZvliT, 
romelic regulirebis gareSe tovebs SemTxvevaTa nawils. 

gamWoli pasuxismgeblobis doqtrinisa da calkeuli 
materialuri winapirobebis analizis Sedegad SesaZlebelia, 
partnioris piradi pasuxismgeblobis dakisrebasTan dakavSirebuli 
praqtikuli problemebis gadawyvetis ramdenime gzis 
identificireba. magaliTad, safarangeTsa da inglisSi gamWoli 
pasuxismgeblobis SemTxvevaTa mniSvnelovani nawili wydeba 
imperatiuli kanonmdeblobiT, kerZod gakotrebis samarTliT, 
romelic SesaZlebelobas iZleva, direqtorTa pasuxismgeblobis 
normebi gavrceldes Crdilovani direqtorebze da am gziT 
gadafaros partnioric.  
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2.1 damoukidebeli samarTalsubieqtobis principis daZleva 
 

gamWoli pasuxismgeblobis praqtikaSi gamoyenebis ZiriTad 
problemas warmoadgens korporaciis damoukidebeli 
samarTalsubieqtobis principi. individualuri partniorisgan 
Semdgari korporacia, iseve rogorc korporaciuli jgufis 
farglebSi moqmedi calkeuli korporaciebi, warmoadgenen 
samarTlis damoukidebel, pasuxismgeblobaunarian subieqtebs. K
 korporaciis normatiuli konstruqciis mixedviT, 
korporaciis saxeliT ganxorcielebuli nebismieri qmedeba 
miewereba Tavad korporacias, da pasuxismgeblobasac Tavad 
korporacias ekisreba. 

amdenad, gamWoli pasuxismgeblobis, rogorc samarTlebrivi 
meqanizmis gamoyenebis pirveli winaRoba damoukidebeli 
samarTalsubieqtobis principia da Sesabamisad, gamWoli 
pasuxismgeblobis gamoyenebis problemis gadaWris pirveli gza 
swored am winaRobis gadalaxvaa. gamomdinare iqidan, rom 
korporaciis normatiuli konstruqcia emsaxureba samoqalaqo 
urTierTobebSi korporaciis srulfasovan monawileobas, 
damoukidebeli samarTalsubieqtobis principis daZleva arc erT 
SemTxvevaSi ar gulisxmobs am principis gauqmebas an misgan 
gamonaklisebis dadgenas. 

individualuri partniorisgan Semdgari korporaciis 
SemTxvevaSi, partnioris korporaciuli safarvelis gaWolvis 
mizniT, korporaciis damoukidebeli samarTalsubieqtobis 
gadalaxvis erTaderTi gzaa - sasamarTlos mier damoukidebeli 
samarTalsubieqtobis faqtobrivi xarisxis Sefaseba. Aam 
SemTxvevaSi,Ddamoukidebeli samarTalsubieqtobis prinicipis 
daZleva gulisxmobs korporaciis bunebis Sefasebas, ra drosac 
samarTlebrivi konstruqciis WrilSi unda moxdes faqtobrivi 
mdgomareobis Sefaseba. gamWoli pasuxismgeblobis doqtrinis 
gamoyeneba SeiZleba moxdes im SemTxvevaSi, roca faqtobrivi da 
samarTlebrivi niSnebi acdenilia. korporacia inarCunebs 
iuridiul statuss, Tumca faqtobrivi damoukidebelobis 
ararsebobis gamo xdeba korporaciuli safarvelis gaWolva. 
Sesabamisad, sasamarTlom unda daadginos:  

 partnioris kontrolis xarisxi korporaciaze. kerZod 
rogor monawileobs koproraciis yoveldRiur saqmianobasa 
da korporaciis marTvaSi. 

 korporaciis organizaciul-samarTlebrivi formis 
marTlzomieri gamoyeneba.  swored am nawilSi unda 
dadgindes, saxezea Tu ara korporaciul formalobaTa 
daucveloba da an qonebaTa aReva. radganac korporaciis 
organizaciul-samarTlebrivi formis moTxovnaa 
korporaciis qonebrivi gancalkevebuloba da iseTi 
formaluri sakiTxebis dacva, rogoric aris magaliTad, 
safirmo saxelwodeba. 

 partnioris mxridan korporaciis kapitalizaciis 
xarisxi. 



168 

 

Tuki aRniSnuli garemoebebis Sefasebis Sedegad dgindeba, 
rom korporacias partniorisgan ar aqvs miniWebuli sakmarisi 
damoukidebloba, damoukidebeli samarTalsubieqtobis principi 
SeiZleba CaiTvalos daZleulad da Sesabamisad, gamoyenebul iqnes 
gamWoli pasuxismgeblobis doqtrina. 

gansxvavebulia mdgomareoba korporaciuli jgufis 
SemTxvevaSi. aRniSnulis garda, damoukidebeli 
samarTalsubieqtobis winaRobis gadalaxvis normatiuli modelic 
arsebobs. kerZod, korporaciuli jgufisTvis, normatiul doneze 
damoukidebeli samarTalsubieqtis statusis miniWeba. Sedegad, 
korporaciuli jgufis farglebSi calkeuli wevrebis mier 
ganxorcielebuli qmedebiT gamowveuli zianisaTvis Tavad jgufis 
pasuxismgebloba dadgeba. anu faqtobrivad moxdeba 
deda/makontrolebeli  kompaniis korporaciuli safarvelis 
gaWolva, Tumca ara gamWoli pasuxismgeblobis doqtrinis, aramed, 
im safuZvliT, rom mSobel-Svilobili an sxvagvarad afilirebuli 
kompaniebis kavSiri miCneul iqneba damoukidebel subieqtad. 
iuridiul literaturaSi aRniSnuli midgoma ganixileba 
problemis maqsimalistur gadawyvetad, Tumca mas ar aqvs 
mxardaWera iuristebis mxridan.648 aseve,Ddamoukidebeli 
samarTalsubieqtobis sruli moculobiT miniWebis alternativad 
SeiZleba ganxilul iqnes korporaciuli jgufisTvis  
pasuxismgeblobaunarianobis miniWeba. 
 
2.2 pasuxismgeblobis SezRudvis principis moqmedebis farglebis 
limitireba 

gamWoli pasuxismgeblobis meore winaRobas warmoadgens 
pasuxismgeblobis SezRudvis principi. Sesabamisad, misi daZleva 
unda moxdes am principis moqmedebis limiterebiT. limitireba 
SesaZlebelia ganxilul iqnes ramdenime konteqstSi: 

pirveli, pasuxismgeblobis SezRudvis principis ukugdeba 
wilTa 100%-iani sakuTrebis, rogorc individulur partnioris, 
aseve mSobel-Svilobil korporaciaYSemTxvevaSi.  am midgomis 
gamoyeneba efuZneba logikur-samarTlebrivi dasabuTebis meTods. 
kerZod, partniori axorcielebs srul kontrols korporaciaze 
da iyenebs mas, rogorc warmomadgenels piradi interesebis 
misaRwevad. aseT SemTxvevaSi ki partniori, rogor warmodgeneli 
piri pasuxismgebelia korporaciis qmedebebisaTvis. aRniSnuli 
konstruqcia gamomdinareobs anglo-amerikuli principalisa da 
agentis Teoriidan, romlis analogadac, partnioris 
korporaciuli safarvelis gaWolvis mizniT, qarTul 
samarTlebriv realobaSi SesaZlebelia gamoyenebul iqnes 
saqarTvelos samoqalaqo kodeqsis 396-e muxli. aRniSnuli muxlis 
Tanaxmad, movalem im pirTa moqmedebebisaTvis, romelTac igi 
iyenebs sakuTari valdebulebebis Sesasruleblad, iseve unda agos 
pasuxi, rogorc sakuTari braleuli moqmedebebis dros. 
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meore, pasuxismgeblobis SezRudvis principis ukugdeba 
daxuruli tipis patara korporaciaSi, radganac kontroli da 
menejmenti ar aRwevs sakamarisi gancalkevebulobis xarisxs. 
daxuruli piris korporaciaSi korporaciuli safarvelis 
gaWolvis dasabuTeba unda efuZnebodes prezumfcias, rom 
kontroli aris sakuTrebis proporciuli.649 Sesabamisad, mxolod 
im partnioris pasuxismgebloba dadgeba, romelic mniSvnelovani 
kontrolis xarjze iyenebs korporaciis organizaciul-
samarTlebriv formas piradi interesebisaTvis. unda aRiniSnos, 
rom daxuruli tipis korporaciebSi pasuxismgeblobis SezRudvis 
principis ukudgebisTvis sakmaris garemoebad miiCneva aseve 
TaRliToba, qonebis gadacema partniorisTvis, realurze nakleb 
Rirebulebad,  an partnioris mxridan eqvivalenturi Rirebulebis 
Sesrulebis gareSe, korporaciis qonebis gankargva, romelmac 
gamoiwvia korporaciis gadaxdisuunaroba.650 

mesame, SesaZlebelia pasuxismgeblobis SezRudvis principis 
ukudgeba deliqtur valdebulebaTa mimarT, rogorc Ria, aseve 
daxurul korporaciebSi. im SemTxvevaSi Tu korporaciis qoneba 
ar aris sakmarisi deliqturi moTxovnis dasakmayofileblad, 
partniors ar unda mieniWos SezRuduli pasuxismgebloba. 
aRniSnuli SemTxvevebis regulireba SesaZlebelia rogorc 
specialur sakanonmdeblo normebSi, rogoricaa garemos dacva, 
momxarebelTa uflebebis dacvisa da Sromis usafrTxoeba.  
magaliTad, Tuki partniorma naxa mogeba toqsikuri narCenebis 
garemoSi gaSvebiT, momxarebelTa gafrTxilebis gareSe mavne 
produqtebis gamoyenebiT, an im SemTxvevaSi, rodesac partniorma 
icis ra, rom dasaqmebulis mier Sesrulebuli samuSao  
janmrTelobisaTvis mniSvnelovani safrTxis matarebelia, 
dasaqmebulis informirebisa da Tanxmobis gareSe axdens mis 
daSvebas samuSaoze. aseT SemTxvevaSi partniori ar unda iyos 
uflebamosili daicvas Tavi pasuxismgeblobis SezRudvis 
principiT, xolo kreditori, Tavisi moTxovnis 
dasakmayofileblad ar unda iyos SeboWili korporaciis qonebiT, 
im SemTxvevaSi, roca es qoneba ar aris sakmarisi, moTxovnis 
dakmayofileba unda SeZlos partnioris xarjze.651 aRniSnuli 
midgoma gamarTlebulia, ramdenadac deliqtur valdebulebaTa 
mimarT SeuzRudavi pasuxismgeblobis arCeva didad ar gazrdis 
partnioris finansur risks, radganac mas eqneba SesaZlebloba 
SeiZinos adekvaturi dazRveva.652 unda aRiniSnos, rom partniorTa 
mimarT samarTlianobis uzrunvelsayofad da finansurad Zlieri 
parnitoris mimarT  kreditoris mier uflebis botorotad 
gamoyenebis asacileblad,  gamarTlebulia, rom deliqtur 
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 Vandekerckrove, Piercing the Corporate Veil, Kluwer Law International, 2007, 462. 
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 Vandekerckrove, Piercing the Corporate Veil, Kluwer Law International, 2007, 462. 
651 saerTaSoriso samarTlis institutis 1995 wlis rezoluciis Tanaxmad, deda 
korporacia pasuxismgeblia SromiTi urTierTobebidan gamomdinare 
valdebulebebsa da deliqtebze, masobrivi katastrofebis dros, rodesac 
deliqtis ganmaxorcielebeli Svilobili korporaciis qoneba ar aris sakmarisi 
moTxovnaTa dasakmayofileblad. 
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moTxovnaTa mimarT partniorTa piradi pasuxismgebloba dadges 
wilTa proporciulad.653 

SeuzRudavi pasuxismgebloba deliqtur moTxovnaTa mimarT 
praqtikaSi qmnis problemas, Tu romel partniors unda daekisros 
pasuxismgebloba, romelic deliqtis momentSi iyo partniori Tu 
romelic gadawyvetilebis kanonier ZalaSi Sesvlis momentisTvis 
iyo partniori. mkvlevarTa nawili miiCnevs, rom  pasuxismgebloba 
unda dadges im piris mimarT, romelic iyo partniori, rodesac 
korporaciis menejmentisTvis cnobili gaxda informacia 
deliqturi sarCelis aRZvris Sesaxeb.654 

gamomdinare iqidan, rom saxelSekrulebo moTxovnebi, 
romlebic warmoiSva partnioris mxridan korporaciis Sesaxeb cru 
warmodgenebis Seqmnis Sedegad, analogiuria deliqturi 
moTxovnebisa, ufro gamarTlebulad unda iqnes miCneuli 
kreditorTa dayofa ara deliqtismier da xelSekrulebismier 
kreditorebad, aramed kreditorTa gamijvna imis mixedviT, hqondaT 
Tu ara SesaZlebloba Carevisa da zemoqmedebis gareSe 
Tavisuflad aerCiaT kontrahenti korporacia.  iuridiul 
literaturaSi aseve gavrcelebulia pozicia, rom sasamarTlom, 
imis nacvlad, rom deliqtismier moTxovnaTa SemTxvevaSi 
imsjelos iseT cnebebze, rogoricaa korporaciis 
gancalkevebuloba da aramarTlzomieri qmedeba, koncentracia 
unda moaxdinos deliqturi samarTlis fundamentur ideaze, 
romlis Tanaxmadac, deliqtiT dazaralebulma kreditorma 
yovelTvis unda miiRos adekvaturi anazRaureba. 
 
2.3 proceduruli gadawyveta: mtkicebis tvirTis Semsubuqeba 
kreditoris sasargeblod 

iuriudiul literaturaSi gamoTqmulia mosazreba, rom 
korporaciuli safarvelis gaWolvis davaSi mtkiciebis tvirTis 
mosarCeleze dakisreba aferxebs gamWoli pasuxismgeblobis 
gamoyenebas.655 samoqalaqo saproceso samarTlis fundamenturi 
principia, rom TiToeulma mxarem unda daadasturos is garemoeba, 
romelzec amyarebs moTxovnas (onus probandi). mkvlevarTa azriT, 
aRniSnuli principi, korporaciuli safarvelis gaWolvis 
SemTxvevaSi moqmedebs kreditoris winaaRmdeg, radganac 
kreditors, rogorc wesi, ar aqvs wvdoma, im Sida informaciaze, 
romelic aucilebelia, moTxovnasTan dakavSirebuli fatobrivi 
garemoebebis dasadastureblad.656 Sesabamisad, gamoTqmulia 
mosazreba, rom aseT pirobebSi kreditoris Sansebi moigos 
sarCeli mcirdeba. amdenad, mosarCeles unda daekisros mxolod 
faqteze miTiTebis tvirTi, xolo mopasuxeze mTlianad unda 
gadavides mtkicebis tvirTi. Tumca, eseTi gadawyveta qarTul 
samarTlebriv realobaSi, mosarCelisTvis zedmet samarTlebriv 
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privilegiad unda iqnes ganxiluli. saqarTvelos samoqalaqo 
saproceso kanonmdeblos mixedviT, mosarCele uflebamosilia 
sasamarTlos ZaliT gamoiTxovos mtkicebulebebi, aseve 
SesaZlebelia mtkicebulebaTa uzrunvelyofis institutis 
gamoyenebac, Tuki arsebobs mtkicebulebaTa ganadgurebis 
safrTxe.657 amis garda, mtkicebis tvirTisgan mosarCelis 
gaTavisufleba gzas gauxsnis uflebis borotad gamoyenebas. 
amdenad, qarTuli samarTlis WrilSi, gamWoli pasuxismgebloba 
mxareTa Soris mtkicebis tvirTis cvlilebas ar moiTxovs. 
 
 
3. Eerovnuli sasamarTlo praqtikis analizi 
 
 saqarTvelos sasamarTlo praqtikaSi gamWoli 

pasuxismgeblobis gamoyeneba uaxles precedents warmoadgens. 
aRniSnulis gamo, SeiZleba iTqvas, rom praqtikaSi gamWoli 
pasuxismgeblobis doqtrina jer kidev Camoyalibebis procesSia.  
 aRniSnuli procesis pirvel etapad unda CaiTvalos 

Tbilisis saapelacio sasamarTlos saqalaqo saqmeTa palatis 2013 
wlis 22 ianvris gadawyvetileba. mocemul etapze, SeiniSneboda 
saqarTvelos uznaesi sasamarTlos mier gamWoli 
pasuxismgeblobis, rogorc samarTlebrivi meqanizmis mimarT, 
indiferentuloba. sakasacio sasamarTlom, ganmartebis gakeTebis 
gareSe saapelacio sasamarTlos zemoTaRniSnuli ganCinebaze 
wardgenili sakasacio saCivari, saqarTvelos samoqalaqo 
saproceso kodeqsiT dadgenil gasaCivrebis  safuZvelebis 
ararsebobis motiviT, dauSveblad scno.658  
 gamWoli pasuxismgeblobis ganviTarebis Semdeg etapaze, 
sakasacio sasamarTlo erTveba gamWoli pasuxismgeblobis 
sakiTxis ganmartebaSi, ris Sedegadac Seiqmna partnioris piradi 
pasuxismgeblobis pirveli precedentebi. kerZod, saubaria,  

saqarTvelos uzenaesi sasamarTlos 2015 wlis 6 maisis #as-1307-

1245-2014 gadawyvetileba da amave TariRis gadawyvetileba #as-

1158-1104-2014.659 niSandoblivia, rom mocemul or SemTxvevaSi 
partnioris piradi pasuxismgebloba dadga saxelmwifos, rogorc 
kreditoris sasargeblod, korporaciis sagasadaxdo 
valdebulebebis gamo. Sesabamisad, saxelSekrulebo da 
deliqtismieri sxva SemTxvevebis mimarT jer-jerobiT 

                                                           
657 saqarTvelos samoqalaqo saproceso kodeqsi 154-e da 157-e muxlebi. 
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uzneaesi sasamarTlos manmade arsebuli praqtikisgan, saapelacio sasamarTlos 
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sasamarTlos meore dauswrebeli gadawyvetileba 
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gaurkvevelia Tu ra standartiT moxdeba pasuxismgeblobis 
gansazRvra.  

 imis gaTvaliswinebiT, rom saqarTvelos sasamarTlo 
praqtikaSi zemo aRniSnuli warmoadgens sruliad axal meqanizms, 
mizanSewonilia dasaxelebuli gadawyvetilebebidan im 
mniSvnelovani da arsebiTi elementebis ganxilva, rac 
saqarTvelos sasamarTlo praqtikis mixedviT, SeiZleba iTqvas, 
rom warmoadgens gamWoli pasuxismgeblobis arss saqarTveloSi. 
aqve unda aRiniSnos, rom Tbilisis saapelacio sasamarTlos 
ganCineba exeboda saxelSekrulebo moTxovnis mimarT gamWoli 
pasuxismgeblobis gamoyenebis SesaZleblobas, xolo sakasacio 
sasamarTlos miTiTebuli gadawyvetilebebi ki deliqtismier 
valdebulebebs.  
 

3.1 saxelSekrulebo kreditoris sasargeblod korporaciuli 
safarvelis gaWolvis sasamarTlo standarti 
 
 rogorc aRiniSna, Tbilisis saapelacio sasamarTlos 
samoqalaqo saqmeTa palatis 2013 wlis 22 ianvris ganCineba,660 
warmoadges saqarTvelos sasamarTlos mier gamWoli 
pasuxismgeblobis meqanizmis Sefasebis pirvel precedents.   
dasaxelebuli ganCinebiTY ganimarta gamWoli pasuxismgeblobis 
ramdenime ZiriTadi elementi. Tumca, umTavres miRwevad, mainc 
unda CaiTvalos is garemoeba, rom sasamarTlom aRiara gamWoli 
pasuxismgeblobis SesaZlebloba saTanado garemoebis arsebobisas. 
marTalia, mocemul saqmeSi ar dakmayofilda apelantis moTxovna 
- mewarmeTa Sesaxeb saqarTvelos kanonis me-3 muxlis me-6 punqtis 
safuZvelze movalis partniorisaTvis pasuxismgeblobis 
dakisrebis Sesaxeb, Tumca apelantis sarCelis warumatebloba, 
mocemuli konkretuli SemTxvevaSi ganpirobebuli iyo saTanado 
faqtobrivi garemoebebis ar arsebobiT/daudasabuTeblobiT. 
Sesabamisad, saapelacio sasamrTlos gadawyvetilebidan SeiZleba 
im daskvnis gamotana, rom saTanado garemoebebis arsebobisas 
kanonis me-3 muxlis me-6 punqti SeiZleba gamoyenebul iqnes 
kreditoris sasargeblod. mocemul saqmeSi davis sagans 
warmoadgenda morigebis aqtis safuZvelze  moTxovnis daTmobiT 
gaTvaliswinebuli Tanxis dakisreba. mosarCele warmoadgenda 
sabanko dawesebulebas, romelsac sxva sasamarTlo davis 
morigebiT dasrulebis Sedegad,  movalem dauTmo mesame piris 
mimarT  arsebuli moTxovnis ufleba. mesame piri, da Sesabamisad, 
aRniSnul davaSi axali movale iyo SezRuduli pasuxismgeblobis 
sazogadoeba. mosarCelis moTxovnas warmoadgenda Sps-s fuladi 
valdebulebis dakisreba mis 100%-ian wilis mflobel partniorze 
- saaqcio sazogadoebaze. im safuZvliT, rom partnioris mxridan 
adgili hqonda pasuxismgeblobis SezRudvis formis borotad 
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gamoyenebas. pirvelma instanciis sasamarTlom, iseve rogorc 
saapelacio sasamarTlom ar daakmayofila mosarCelis moTxovna.   
 saapelacio sasamarTlom imsjela iyo Tu ara saxeze 
pasuxismgeblobis SezRudvis formis borotad gamoyeneba. 
aRniSnuli mizniT sasamarTlom ganixila apelantis mier am 
garemoebis dasamtkicebad moyvanili Semdegi faqtebi: susti 
kapitalizacia, sagadasaxado kodeqsis konteqstSi; sabuRatro 
monacemebis warmoebis wesis darRevva da sagadasaxado 
davalianebebi, Svilobil kompaniaSi zaralis akumulirebis 
xarjze deda kompaniis mier mogebis miReba.  
 
3.1.1 arasaTanado kapitalizaciis sasamarTlosmieri 
interpretacia 
  
 zemoT miTiTebuli garemoebebis gaTvaliswinebiT, 
sasamarTlom, pirvel rigSi, imsjela kapitalizaciis sakiTxze.  
 mocemul SemTxvevaSi movales Sevsebuli hqonda dafuZnebis 
momentisaTvis kanonmdeblobiT dadgenili kapitalis minimaluri 
odenoba – 200 lari. sasamarTlos SefasebiT, gamomdinare iqidan, 
rom aRniSnuli kapitali ar iyo sakmarisi samewarmeo miznebis 
misaRwevad, xolo moqmedi kanonmdebloba ar adgenda kapitalis 
mozidvis wess, SesaZlebeli iyo sawarmos mxridan mTeli rigi 
valdebulebebis aReba. amasTan, zogierTi saxis samewarmeo 
saqmianobisaTvis ar iyo saWiro ,,gansakuTrebulad didi kapitalis 
arseboba”. sasamarTlom gaiziara mopasuxis pozicia da CaTvala, 
rom  mocemul SemTxvevaSi movalis samewarmeo saqmianoba – 
turistuli momsaxurebis gaweva, ar saWiroebda did kapitals. 
sasamarTlom daadgina, mewarmeTa Sesaxeb kanonis safuZvelze, 
valebisa da kapitalis Sefardeba  ar SeiZleba gamxdariyo 
sawarmos arsebobisaTvis gadamwyveti faqtori, da mxolod 
gadaxdisuunarobis Sesaxeb saqarTvelos kanoni adgenda zogierT 
SemTxvevaSi ,,kreditorebisagan Tavis dasacavad” sasamarTlosTvis 
mimarTvis saWiroebas.661 
 sasamarTlos msjelobis am nawilTan mimarTebiT, unda 
aRiniSnos, rom kapitalizaciis sakiTxTan mimarTebiT  
sasamarTlos midgoma efuZneba kanonis xist interpretacias. 
sasamarTlom imsjela nominalur kapitalizaciaze da 
samarTlianad aRniSna, rom nominaluri kapitalizacia, 
warmoadgenda samewarmeo saqmianobis gansaxorcielebdad 
araseriozul odenobas. kamaTs, ar iwvevs is garemoeba, rom 
nominaluri kapitalizaciis araadkevaturoba, arcerT SemTxvevaSi 

                                                           
661 unda aRiniSnos, rom aramxolod gadaxdisuunarobis Sesaxeb kanoni awesebs 
amgvar moTxovnas, aramed mewarmeTa Sesaxeb kanonic iTvaliswinebs 
gadaxdisuunarobis SemTxvevaSi, gaWianurebis gareSe proceduris dawyebis 
movaleobas, Tumca es menejerul movaleobas warmoadgens, da partniors 
pasuxismgeblobis safuZvlad ar unda iqnes ganxiluli, garda im SemTxvevisa Tu 
partniori dakvalificirdeba Crdilovan xelmZRvanelad. amasTan, 
gadaxdisuunarobis procesi warmoadgens, gadaxdisuunarobis dros kreditorTa 
dacvis samarTlebriv berkets, da ara piriqiT, kreditorebisgan korporaciis 
dacvis meqanizms.  
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ar SeiZleba gaxdes partnioris pasuxismgeblobis safuZveli. 
Sesabamisad, sasamarTlos unda emsjela materialuri 
kapitalizaciis sakiTxze. sasamarTlom aRniSna, rom mocemul 
SemTxvevaSi samizne samewarmeo saqmianoba ar saWiroebda did 
kapitals, xolo samewarmeo saqmianobis ganxorcielebis mizniT 
SesaZlebelia kapitalis mozidva sakredito instrumentebis gziT. 
materialuri kapitalizaciis standarti, rogorc zemoT vnaxeT, 
ver iqneba kanonmdeblobiT dadgenili. es obieqturad SeuZlebeli 
da gaumarTlebelia, radganac kanoni Tanabrad ver dafaravs 
yvela konkretul SemTxvevas. Sesabamisad, kapitalizaciis 
saTanadoboobisa da seriozulobis gansazRvrisas, sasamarTlom 
unda ixelmZRvanelos ara kanoniT, romelic zogadad ar 
awesrigebs (da verc moawesrigebs) sakiTxs, aramed faqtebis 
logikur-samarTlebrivi ganmartebiT. Sesabamisad, materialuri 
kapitalizaciis gansazRvrisas sagadasaxado kodeqsiT dadgenili 
susti kapitalizaciis cnebas ar SeiZleba mieces analogiis Zala. 
am sakiTxTan mimarTebiT sasamarTos pozicia sworia, Tumca ara 
imitom, rom sagadasaxdo kodeqsiT dadgenili normebi vrceldeba 
mxolod sagadasaxdo sakiTxebis mowesrigebaze, aramed imitom, 
rom korporaciulsamarTlebriv urTierTobaSi, materialuri 
kapitalizaciis sakiTxi Sefasebis sagania, da igi ver 
daregulirdeba  kanoniT imperatiulad gansazRvruli 
formuliT.662 sasamarTlos miTiTeba, rom mocemul SemTxvevaSi ar 
iyo saWiro gansakuTrebiT didi odenobis kapitali, arafris 
momcemia. pirvel rigSi, gaurkvevelia didi odenobis kapitalSi ra 
igulisxmeba,  da meorec, iqneb mocemul SemTxvevaSi adekvaturi 
kapitali sulac arc gulisxmobda gansakuTrebiT didi kapitals. 
rac ufro mniSvnelovania,  am sakiTxTan mimarTebiT sasamarTlos 
unda daedgina, iyo Tu ara arsebuli kapitali, adekvaturi ara 
marto saqmianobis konteqstSi, aramed sawarmos  samarTlebriv da 
finansur riskebTan mimarTebiTac. aRniSnuli riskebi yovelTvis 
ar ukavSirdeba Cveul saqmianobas (mocemul SemTxvevaSi  
turistul momsaxurebas) da Sesabamisad, yovelTvis ar emsaxureba 
ZiriTadi samewarmeo miznebis ganxorcielebas. gamWoli 
pasuxismgeblobis WrilSi, kapitalis masis dadgenisas 
sasamarTlos yuradReba unda gaemaxvilebina zogadad sawarmos 
yvela saxis aqtivze, da maT bunebaze. Tuki kapitalis umetesi 
nawili aris sesxis Sedegad moziduli, maSin aseTi kapitali ar 
akmayofilebs saTanadoobisa da adekvaturobis kriteriums, 
radganac aseTi kapitalis ukan dgas valdebulebebi. anu 
sxvagavrad, rom vTaqT aseTi kapitali datvirTulia finansuri 
valdebulebiT, Sesabamisad, misi sabazro Rirebulebac mcirdeba 
am valdebulebebis proporciulad.  amdenad, kapitali unda 
Sefasdes ara ganyenebulad, aramed yvela im finansuri riskis 
WrilSi, romelic ukavSirdeba am kapitals.  
 

                                                           
662 saqarTvelos sagadasaxado kodeqsis 123-e muxlis Tanaxmad, susti 
kapitalizacia kodeqsis miznebisaTvis saxezea, rodesac piris mier aRebuli 
valis Sefardeba piris kapitalTan 3/1-ze metia. 
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3.1.2 kapitalisa da valebis Sefardeba, rogorc pasuxismgeblobis 
SezRudvis formis borotad gamoyenebis elementi 
 
 sasamarTlom daafiqsira pozicia, rom mewarmeTa Sesaxeb 
kanonis safuZvelze, valebisa da kapitalis Sefardeba  ar 
SeiZleba ganxilul iqnes sawarmos arsebobisaTvis gadamwyvet 
faqtorad.  pozicia SeiZleba iTqvas, rom sworia, Tumca am 
garemoebis interpretacia sxva kuTxiTac SeiZleba. kerZod, vali, 
rogorc zaralis momtani saqmianobis gacnobirebulad da 
obieqturi miznis gareSe gagrZlebis Sedegi.   zaralis momtani 
saqmianobis gacnobierebulad gagrZeleba unda CaiTvalos 
pasuxismgeblobis SezRudvis formis borotad gamoyenebad. 
miTumetes im pirobebSi, roca ,,mewarmeTa Sesaxeb kanoni”, 
gadaxdisuunarobis an gadaxdisuunarobis saSiSroebis  
SemTxvevaSi avaldebulebs xelmZRvanels braleluli 
gaWianurebis gareSe, daiwyos gadaxdisuunarobis procesi. xolo 
sisxlis samarTlis kodeqsis 207-e muxlis mixedviT ki 
gadaxdisuunarobis procesis Sesaxeb gancxadebis Seutanloba 
warmoadgens sisxlis samarTlis danaSauls. mewarmeTa Sesaxeb 
kanonis Tanaxmad, aseT dros braleuli qmedeba ar iqneba saxeze, 
Tu xelmZRvaneli  keTilsindisierad udgeba sakiTxs mewarmeTa 
Sesaxeb me-9 muxlis me-6 punqtis gagebiT. miTiTeba aRniSnul 
muxlze, gulisxmobs imas, rom xelmZRvanelis qmedeba – 
gaWianureba, unda Sefasdes gulmodginebis standartiT. 
Sesabamisad, sasamarTlom unda Seafasos, umoqmedoba 
dakavSirebulia mdgomareobis gamosworebis gonivrul 
molodinTan Tu adgili aqvs umizno gaWianurebas. aRniSnulis 
Sefasebisas sasamarTlo unda daeyrdnos, rogorc Semosavlebis 
amsaxvel dokumentacias, aseve finansuri valdebulebebis 
moculobas.  
 kompaniis arsebobaze gavlenas ar axdens faqti, rom 
kompaniis valebi aRemateba mis kapitals. Tumca aRniSnuli 
SemTxveva unda dakvalificirdes pasuxismgeblobis SezRudvis 
formis borotad gamoyenebad, rodesac  faqtobrivi 
gadaxdiuunarobis SemTxvevaSi uflebamosili pirebis mier ar 
iwyeba gadaxdisuunarobis saqmis warmoeba.  
  
3.1.3 zaralis momtani saqmianobis gacnobierebulad da 
gaumarTleblad gagrZeleba; partnioris pasuxismgeblobis 
safuZvlebis SesaZlo konkurencia (deliqturi Tu gamWoli 
pasuxismgebloba?)  
 
 moTxovnis safuZvlebis konkurencia saxezea, rodesac erTi 
da imave moTxovnis ganxorcieleba sxvadasxva samarTlebirvi 
safuZvliT aris SesaZlebelia.663Mmocemul SemTxvevaSi kreditoris 
moTxovnas warmoadgens partnioris piradi qonebrivi 

                                                           
663 CaCava, moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo 
samarTalSi, iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 
gamomcemloba, 2010, 163. 
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pasuxismgebloba, rac zaralis momtani saqmianobis 
gacnobierebulad gagrZelebis SemTxvevaSi, unda dadges 
deliqturi normis safuZvelze.  rogorc zemoT aRiniSna, 
gadaxdisuunarobisas Sesabamisi procesis dawyeba warmoadgens 
rogorc xelmZRvanelis korporaciulsamarTlebriv movaleobas, 
aseve misi sisxlissamarTlebrivi pasuxismgeblobis safuZvels. 
Sesabamisad, Tuki direqtoris umoqmedebos gamarTleba ver xdeba 
mewarmeTa Sesaxeb kanonis me-9 muxlis me-6 punqtiT, saxezea 
sisxlis samarTlis niSnebi.  amdenad, unda dadgindes zaralis 
momtani saqmianobis gacnobierebulad da gaumarTleblad 
gagrZelebis, rogorc korporaciulsamarTlebrivi darRvevis 
mimarTeba deliqtTan da Sesabamisad, pasuxismgeblobis 
samarTlebriv safuZvlad deliqturi normebis gamoyenebis 
SesaZlebloba.  
 ssk-s 992-e muxlis Tanaxmad, piri, romelic sxva pirs, 
marTlsawinaaRmdego ganzraxi an gaufrTxilebeli qmedebiT 
ayenebs zians, valdebulia aanazRauros es ziani. Sesabamisad, 
imisaTvis, rom moxdes gansaxilveli darRvevis (zaralis momtani 
saqmianobis gacnobierebulad gagrZeleba) deliqtad kvalifikacia, 
igi unda Sefasdes marTlwinaaRmdegobisa da braleulobis 
konteqstSi. aseve unda dadgindes mizezSedegobrivi kavSiri 
ziansa da qmedebas Soris.  rogorc ukve aRiniSna, mewarmeTa 
Sesaxeb kanoni iTvaliswinebs braleuli gaWianurebis gareSe 
gadaxdisuunarobis saSiSroebis SemTxvevaSi Sesabamisi procesis 
dawyebis movaleobas, xolo sisxlis samarTlis kodeqsi ki  am 
movaleobis darRvevas ganixilavs sisxlis samarTlis 
danaSaulad. amdenad, Tuki saxezea zaralis momtani saqmianobis 
gacnobierebulad gagrZeleba, rac qmnis gadaxdisuunarobis 
saSiSroebas, an aseTi saqmianobis gagrZeleba ukve 
gadaxdisuunarobis faqtis dadgomis Semdeg, calsaxad 
warmoadgens marTlsawinaaRmdego ganzrax qmedebas. rac Seexeba 
mizezSedegobriobas, im SemTxvevaSi Tu zianis gamomwvevi qmedeba 
ganxorcielda mas Semdeg, rac kompaniis menejmentisaTvis 
cnobili gaxda  informacia gadaxisuunarobis an  
gadaxdisuunarobis safrTxis Sesaxeb, kreditorisTvis miyenebul 
ziansa da qmedebas Soris iqneba uSualo mizezobrioba.  
 amdenad, ganxiluli darRveva jdeba deliqturi normis 
dispoziciaSi. Ppiris qmedebaSi sisxlis samarTlis niSnebis 
arsebobis da sisxlis samarTlis danaSaulis dadasturebis 
SemTxvevaSi ki, pasuxismgeblobis safuZvelia deliqturi norma. 
Sesabasamisad, ganxiluli qmedebis SemTxvevaSi ar arsebobs 
konkurencia ssk-s 992-e muxlsa da mewarmeTa Sesaxeb kanonis me-3 
muxlis me-6 punqts Soris.  
 zaralis momtani saqmianobis gacnobierebulad gagrZelebis 
SemTxvevaSi partnioris samoqalaqosamarTlebrivi 
pasuxismgeblobis miRweva SesaZlebelia mxolod im SemTxvevaSi, 
Tuki moxdeba misi de-faqto an Crdilovan xelmZRvanelad 
identifikacia. am mizniT de-faqto da Crdilovan direqtorTa 
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anglo-amerikuli cnebis garda, aseve SeiZleba gamoyenebul iqnes 
alter-egos Teoriac.  
  
 
3.1.4 sagadasaxado darRvevis mimarTeba pasuxismgeblobis 
SezRudvis formebis borotad gamoyenebasTan 
 
 saapelacio sasamarTlos ganmartebiT, sagadasaxado 
darRvevebsa da pasuxismgeblobis SezRudvis  formebis borotad 
gamoyenebas Soris ar aris kavSiri.EaRsaniSnavia, rom am poziciis 
sapirispirod, uzenaesma sasamarTlom 2015 wlis precedentebiT 
daadginda, rom sagadasaxdo darRvevebi SeiZleba warmoadgendnen 
pasuxismgeblobis  SezRudvis principis borotad gamoyenebis erT-
erT gamovlinebas. Tumca ver vityviT, rom saapelacio 
sasamarTlos ganmarteba winaaRmdegobaSi modis axal midgomasTan. 
saxezea konkretizaciis nakleboba, radganac yovelgvari 
sagadasaxdo darRveva namvilad ver CaiTvleba pasuxismgeblobis 
SezRudvis  formebis borotad gamoeyenebad. Tanac, mocemul 
SemTxvevaSi, sasamarTlos mxridan, darRvevis xasiaTis ganxilva 
safuZvels moklebuli iqneobda, radganac saqmis masalebiT ar 
dasturdeboda raime darRvevis arseboba.  
 
3.1.5 partniorsa da korporacias Soris arsebuli xelSekrulebis 
Sefasebis standarti 

 
 saapelacio sasamarTlos mocemul saqmeSi erTerTi sadavo 
garemoeba, iyo deda kompaniis mier iseTi samewarmeo sqemis 
gamoyeneba, romliTac saqmianobis ganxorcielebis Sedegad, 
mogebas iRebda deda kompania, xolo valdebulebebi rCeboda 
Svilobils. aRniSnuli garemoebis dasadastureblad, mosarCele 
mxare uTiTebda, mSobel-Svilobil kompanias Soris tranzaqciebis 
arsebobaze.  
 pirvel rigSi, unda aRiniSnos, rom mocemul garemoebis 
mimarT sasamarTlom xisti da zedapiruli pozicia daikava. 
apelantis mier wamoyenebuliAam garemoebis pasuxad sasamarTlom 
miuTiTa, rom kanonmdebloba ar krZalavs erTi kompaniis mier sxva 
kompaniis dafuZnebas; yvela samewarmeo saqmianoba garkveuli 
sqemiT xorcieldeba, da ama Tu im sqemis arseboba ar niSnavs 
pasuxismgeblobis SezRudvis formis borotad gamoyenebas. 
mocemul SemTxvevaSi sasamarTlos unda Seefasebina partniorsa 
da sazogadoebas Soris arsebuli saxelSekrulebo urTierTobis 
xasiaTi, raTa daedgina, xom ar hqonda adgili partnioris mxridan 
usamarTlo, gaumarTlebeli upiratesobis mopovebas, ramac ziani 
miayena sazogadoebas, da Sesabamisad, ra roli iTamaSes am 
faqtebma sazogadoebis gadaxdisiuunarobaSi. sasamarTlom 
aRniSna, rom partniorsa da sazogadoebas Soris arsebuli sesxis 
xelSekrulebebi ar adastureben pasuxismgeblobis SezRudvis 
formebis borotad gamoyenebas. mizaSewonilia sasamarTlos 
moexdina am xelSekrulebebis samarTlebrivi Sefaseba da mieTiTa 
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im konkretul garemoebebze Tu ratom ar CaTvala sakmaris 
mtkicebulebad. kerZod, iyo Tu ara samarTliani sesxis 
xelSekrulebis pirobebi, rogor finansur mdgomareobaSi iyo 
Svilobili, rodesac gaformda sesxis xelSekruleba. saqmis 
masalebidan gamomdinare, sesxis davalianebis gaqviTva moxda, 
moZravi qonebis gadacemis gziT. unda Sefasebuliyo es 
tranzaqciac. kerZod, unda dadgeniliyo xom ar hqonda adgili 
Rirebulebis xelovnur Semcirebas. bolos, ra gavlena iqonia 
xelSekrulebis Sewyvetam Svilobilze.  marTalia, am garigebis 
baTilad cnoba mosarCeles ar mouTxovia da sasamarTlo Tavis 
mxriv ver gascdeboda sasarCelo moTxovnis farglebs, Tumca 
sasamarTlos unda Seefasebian ara baTilobis,^aramed 
saxelSekrulebo urTierTobis keTilsindisieri xasiaTis 
dadgenis mizniT. marTalia, dasaxelebuli garemoebebis Sefasebis 
Sedegad  SeiZleba sasamarTlo pozicia arc Secvliliyo, 
umTavresad qvemoT ganxiluli bolo garemoebis gamo, Tumca 
faqtobrivi garemoebebis gamWoli pasuxismgeblobis WrilSi 
Sefaseba metad siRrmiseulad unda momxariyo. 
 
3.1.6 nebayoflobiToba, rogorc gamWoli pasuxismgeblobis 
Sefardebis standarti xelSekrulebismieri kreditorebis 
SemTxvevaSi 
 
 ganxilul saqmeSi saapelacio sasamarTlos msjelobis 
Zlier mxared unda miviCnioT, sasamarTlos mier mosarCelesa da 
mopasuxes Soris arsebuli samarTalurTierTobis Sefaseba, 
gansakuTrebiT ki am urTierTobis sawyisi stadiis.  
 sasamarTlom yuradReba gaamaxvila imaze, rom apelanti 
warmoadgenda nebayoflobiT kreditors, romelsac sxva 
saxelSekrulebo kreditorebisgan gansxvavebiT SesaZlebloba 
hqonda winaswar gaeTvaliswinebina mopasuxis finansuri 
mdgomareoba. amis garda, yuradReba miaqcia im garemoebac, rom  
mosarCeleze Svilobili kompaniis winaaRmdeg moTxovnis ufleba  
gadavida cesiis Sedegad. mosarCele warmoadgenda sabanko 
sferoSi moqmed dawesebulebas, xolo aseTi dawesebulebebis 
Cveuli saqmianoba yovelTvis efuZneba kontrahentis gulmodgine 
Semowmobis princips, romelsac bankebi xSirad mimarTaven. 
Sesabamisad, moTxovnis daTmobis Sedegad axal movalesTan 
urTierToba unda dawyebuli ,,im rwmeniT rom es daTmoba yvelaze 
xelsayreli iyo sazogadoebis interesebisaTvis”. sasamarTlos 
saboloo poziciis Tanaxmad, saqmis masalebiT ar dasturdeboda, 
rom apelantis xelmZRvanelobam gamoiCina saTanado gulmodgineba 
da windaxudeleba, kerZod, rom ganaxorciela e.w. ,,samarTlebrivi 
auditi”, rac damaxasiaTebelia keTilsindisieri mewarmis 
gulisxmierebiT moqmedi xelmZRvanelisaTvis.664  amdenad, 
sasamarTlos argumentacia emyareba imas, rom radganac pirma ar 
gamoiyena mis xelT arsebuli SesaZlebloba, Seefasebina 

                                                           
664 sus, 2013 wlis 13 maisis #as-286-272-2013 ganCineba 
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kontrahenti, masze samarTlianad gadavida is riskebi, rac 
finansurad sust kompaniasTan nebayoflobiT 
samarTalurTierTobaSi Sesvlas mohyveba.665 Sesabamisad, 
saapelacio sasamarTlom gausva xazi gamWoli pasuxismgeblobis 
sagamonakliso xasiaTs, da misi, rogorc dacvis meqanizmis 
gamoyenebas, iseTi kreditoris sasargeblod, romelic moTxovnis 
daukmayofileblobis risks obieqturad ver gaTvlida. erTdaerTi, 
risi damatebiT dasabuTebac sasamarTlos pozicias gaamyarebda, 
iyo imis Semowmeba, ramdenad realuri iyo apelantis mier movalis 
finansuri mdgomareobis winaswar gaTvaliswineba da 
gaTvaliswinebis SemTxvevaSi dadgeboda Tu ara sxva samewarmeo 
gadawyvetileba. 
  

3.2 gamWoli pasuxismgeblobis standarti sagadasaxado 
valdebulebebSi 
 
 saqarTvelos uzenaesma sasamarTlom 2015 wlis 6 maisis ori 
gadawyvetilebiT ganixila sagadasaxdo vadaldebulebebisaTvis 
partnioris gamWoli pasuxismgeblobis sakiTxi da Seqmna 
mniSvnelovani precedenti, romliTac uzenaesi sasamarTlo 
praqtikaSi pirvelad ganisazRvra sazogadoebis 
valdebulebisaTvis partnioris piradi pasuxismgebloba mewarmeTa 
Sesaxeb kanonis me-3 muxlis me-6 punqtis safuZvelze. orive saqmeSi 
mosarCele iyo saqarTvelos Semosavlebis samsaxuri. mosarCele 
iTxovda kompaniebis direqtorebis mier sisxlissamarTlebrivi 
danaSaulis Cadenis  (gadaxdisaTvis Tavis arideba) gamo, maT 
pirad pasuxismgeblobas sadavo sagadasaxado davalianebisa da 
sauravebis gadaxis dakisrebas partniorebsa da direqtorebze. 
Sesabamisad uzneaesi sasamarTlos mier gadawyvetilebis miRebamde 
arsebobda mopasuxeebis winaaRmdeg sisxlis samarTlis saqmeze 
kanonier ZalaSi Sesuli gadawyvetileba. aRsaniSnavia, rom erT-
erT saqmeSi666 ori damfuZnebeli partnioridan erTi partniori 
imavdroulad iyo direqtori, xolo meore partniori, sawarmos 
mier importirebuli saqonlis eqspeditor realizatori, romlis 
braleuli qmedeba,  gulisxmobda direqtorTan erTad savaWro 
operaciebis arasrulyofilad asaxvas, ris Sedegadac, maT Tavi 
aarides gadasaxadebis gadaxdas gansakuTrebiT didi odenobiT. 
 qvemoT ganxilulia uznaesis sasamarTlos mier dadgenili 
standarti, misi Sesabamisoba gamWoli pasuxismgeblobis 
doqtrinasTan da pasuxismgeblobis SezRudvis formebis borotad 
gamoyenebis sxva SemTxvevebze gvarcelebis SesaZlebloba. 
  
 
 

                                                           
665 unda aRiniSnos, rom sakasacio saCivarSi, kasatori uTiTebda, rom veranairi 
auditis pirobebSi ver dadasturdeboda movalis gadaxdisuunaroba, mis 
angariSsze fuladi saxsrebis arsebobis Semowmebis SeuZleblobis da im 
brendis gaTvaliswinebiT, romlis korporaciul jgufSic Sedioda movale.  
666

 sus, 2015 wlis 6 maisis #as -1307-1245-2014 gadawyvetileba. 
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3.2.1 moTxovnis samarTlebrivi safuZveli 
 
 zemoT moyvanil orive saqmeSi,667 sasamarTlom daadgina, rom 
partnioris pasuxismgebloba sisxlis samarTlis saqmeze 
dadgenili danaSaulis Sedegad samoqalaqo wesiT moTxovnil 
zianis anazRaurebaze gamomdinareobs ara samoqalaqo kodeqsis 
992-e muxlidan, aramed mewarmeTa Sesaxeb kanonis me-3 muxlis me-6 
punqtidan. sakasacio sasamarTlos aRniSnuli pozicia emyareba 
specialuri xasiaTis samarTalurTierTobis specialuri normiT 
regulirebis princips.  Sesabamisad, sakasacaio samarTlom saqmeSi 
arsebul  faqtobrivi garemoebebis gaTvaliswinebiT Secvala ra 
samarTlebrivi safuZveli, daadgina, rom partnioris mier 
pasuxismgeblobis SezRudvis formis borotad gamoyenebis iseT 
SemTxvevaSi, romelic imavdroulad warmoadgenda sisxlis 
samarTlis danaSauls partnioris piradi pasuxismgeblobis 
safuZvelia ara deliqturi norma (ssk-s 992-e muxli), aramed 
,,mewarmeTa Sesaxeb’’ kanoni.  
 uzenaesi sasamarTlos aRniSnuli poziciis sapirispirod, 
unda aRiniSnos, rom im SemTxvevaSi, rodesac partnioris qmedeba, 
ramac  gamoiwvia korporaciis valauvaloba, imadroulad Seicavs 
sisxlis samarTlis niSnebs da dasturdeba sisxlis samarTlis 
danaSauli (rogorc miTiTebul gadawyvetilebebSi iyo), 
dazaralebuli kreditoris moTxovnis safuZveli unda iyos ssk-s 
992-e muxli. rac Seexeba mewarmeTa Sesaxeb kanonis me-3 muxlis me-
6 punqts, aseT SemTxvevaSi, misi gamoyeneba unda moxdes mxolod 
marTlsawinaaRmdego qmedebis Sefasebis mizniT. ssk-s 992-e muxli 
erTmniSvnelovnad gansazRvravs aramarTlzomieri qmedebis 
Sedegad zianis anazRaurebaze valdebul pirs  da Sesabamisad, 
partnioris piradi pasuxismgeblobis miRwevisTvis gamWoli 
pasuxismgeblobis doqtrinis gamoyenebis saWiroeba ar dgeba.
 amdenad, mewarmeTa Sesaxeb kanonis me-3 muxli me-6 punqti 
partnioris pasuxismgeblobis samarTlebrivi safuZveli unda iyos 
mxolod iseT SemTxvevebSi, rodesac pasuxismgeblobis SezRudvis 
formebis borotad gamoyenebis faqtebi ar Seicvas sisxlis 
samarTlis niSnebs.  
 
3.2.2 sasamarTlos pozicia saxelSekrulebo kerditorebis 
sasargeblod SezRuduli pasuxismgeblobis principis ukugdebis 
Sesaxeb 
 
 sakasacio sasamarTlom zogadi komentari gaakeTa 
xelSekrulebismier da deliqtismier kreditorebs Soris 
gansxvavebaze, riTac erTgvari gaurkvevloba Seqmna, 
xelSekrulebismieri kreditorebis sasargeblod gamWoli 
pasuxismgeblobis, rogorc dacvis meqanizmis gamoyenebis Taobaze. 
kerZod, sasamarTolom aRniSna, ,,SezRuduli pasuxismgebloba, 
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 sus, 2015 wlis 6 maisis #as -1307-1245-2014 gadawyvetileba; sus, 2015 wlis 6 

maisis #as -1158-1104-2014 gadawyvetileba. 
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Tanamedrove ekonomikuri Teoriis mixedviT, ar warmoadgens 
problemas kompaniis nebayoflobiT kreditorebTan mimarTebaSi, 
romlebsac gaaCniaT molaparakebis saSualeba (bargaining power), 
raTa xelSekrulebis meSveobiT Tavidan aicilon riskebi, 
romlebic warmoiSoba kompaniasTan garigebaSi Sesvlis dros.” 
aRniSnulis WrilSi, bundovania riskebis winaswar Sefasebis 
berketis arsebobis gamo, dauSvebs Tu ara sasamarTlo gamWol 
pasuxismgeblobas xelSekrulebismier kreditorebis sasargeblod. 
sasamarTlom ar unda Tqvas uari kreditoris dacvaze martoden 
imis gamo, rom mas gaaCnda SesaZlebloba Tavidan aecilebina 
riskebi, Tavad am SesaZleblobis Semowmebis gareSe. kerZod, 
sasamarTlom sakiTxis Sefasebisas unda Seamowmos, ramdenad 
keTilsindisieri iyo partniori am riskebis mimarT? xom ar Seqmna 
cru warmodgenebi da SecdomaSi Seiyvana kreditori? amis garda, 
sasamarTlom yuradReba unda gaamaxvilos im garemoebaze, 
Seicvleboda Tu ara samarTlebrivi Sedegi, Tuki partniori 
gamoiCenda saTanado windaxedulebas. im SemTxevaSi Tu 
kreditorma gacnobierebulad ikisra SesaZlo finansuri wagebis 
riski, im pirobebSi, rodesac riskebi misi mxridan Sefasebadi iyo, 
maSin mis sasargeblod ar unda iqnes gamoyenebuli gamWoli 
pasuxismgeblobis meqanizmi.   

 
 
3.2.2 pasuxismgeblobis moculoba 
 
 mocemul saqmeebSi saapelacio sasamarTlos msjelobisgan 
gansxvavebiT, romlis Tanaxmad, zians warmoadgenda is Semosavali, 
romelic saxelmwifom ar miiRo gadasaxadisgan Tavis aridebis 
gamo e.i. ZiriTadi davalianeba,  sakasacio sasamarTlom CaTvala, 
rom mopasuxeebs pasuxismgebloba unda dakisrebodaT sauravis 
nawilSic. Aam nawilSi sasamarTlom paraleli gaavlo samoqalaqo 
kodeqsiT gaTvaliswinebul pirgasamtexlosTan da aRniSna, rom 
sasamarTlos mier pirgasamtexlos Semcirebis meqanizmi 
gamoiyeneba mxolo SeTanxmebiT gaTvaliswinebuli pirgasamtexlos 
mimarT, rasac mocemul SemTxvevaSi adgili ar hqonda. 
sasamarTlos poziciis Tanaxmad, sauravi misi samarTlebrivi 
bunebiT aris gadasaxadis gadauxdelobis Sedegad daricxuli 
fuladi sazRauri, miyenebuli zianis Sedegad warmoSobili 
erToblivad gadasaxdeli Tanxa. aRniSnulis safuZvelze 
sasamarTlom daakmayofila kasatoris moTxovna da mopasuxeebs 
pasuxismgebloba daakisra sauravis nawilSic. Sesabamisad, 
xelSekrulebismieri kreditoris sasargeblodac, Tuki saerTod 
daSvebuli iqneba gamWoli pasuxismgeblobis gamoyeneba,  
mocemuli SemTxvevis analogiurad, pasuxismgebloba dadgeba 
rogorc ZiriTadi Seusrulebeli valdebulebis, aseve 
pirgasamtexlos da miyenebuli zianis farglebSi.  
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3.2.3 gamWoli pasuxismgeblobis SesaZlebloba 
gadaxdisunarianobisas 
 
 ganxiluli gadawyvetilebebiT ar gaeca pasuxi gamWoli 
pasuxismgeblobis moqmedebis farglebs. sasamarTlom aRniSna, rom 
gamWoli pasuxismgeblobis gamoyenebis saWiroeba, “rogorc wesi”, 
warmoiSoba im SemTxvevaSi, roca valdebuleba warmoeSva 
kompanias, magram igi ar aris gadaxdisunariani.” FsityvasityviTi 
ganmartebiT fraza “rogorc wesi” miuTiTebs stdandartul wesze, 
romelic SeiZleba iTvaliswinebdes gamonaklisis. sasamarTlos  
leqsika TiTqos uSvebs  gamWoli pasuxismgeblobis 
SesaZleblobas gadaxdisunariani kompaniis SemTxvevaSic. Tumca 
mTlianobaSi gadawyvetilebebi pirdapir ar uTiTebs aseT 
SesaZleblobaze. U 
 mniSvnelovania, rom gamWol pasuxismgeblobas mieniWos 
sagamonakliso meqanizmis statusi, romlis  gamoyenebac daiSveba 
mxolod da mxolod korporaciis faqtobrivi gadaxdisuunarobis 
dros saTanado garemobebis arsebobisas. sasamarTlos Sefasebac 
gamWoli pasuxismgeblobis bunebis Sesaxeb unda iyos 
erTmniSvnelovani.  
  
3.2.4 gamWoli pasuxismgeblobis winapirobebi da maTi 
relevanturoba sagadasaxdo valdebulebebisaTvis 
pasuxismgeblobis gansazRvrisas 
 
 sasamarTlom imsjela gamWoli pasuxismgeblobis doqtriniT 
dadgenil iseT winapirobebze, rogoricaa arasaTanado 
kapitalizacia da korporaciul formalobaTa daucveloba, Tumca 
sagadasaxado valdebulebebis gamo pasuxismgeblobis konteqstSi 
mocemuli winapirobebi, rogorc gadawyvetilebidan Cans ar aris 
relevanturi, radganac pasuxismgeblobisTvis sakmaris safuZvlad 
ganxilulia korporaciis gamoeyeneba instrumentad sisxlis 
samarTlis kanonmdeblobiT kriminalizebuli qmedebis 
gansaxorcieleblad – gadasaxadisaTvis Tavis asarideblad.  
 sakasacio sasamarTlos ganmartebiT, arasaTanado 
kapitalizacia gamWoli pasuxismgeblobis safuZvelia da  
gulisxmobs SemTxvevas, roca ,,kompaniis kapitali Zalian mcire an 
Seusabamoa im kompaniis saqmianobisaTvis da im riskebis 
dasazRvevad, romelsac kompaniis biznes saqmianoba warmoSobs. 
sxvagvarad rom vTqvaT, aq igulisxmeba mosalodneli ekonomikuri 
saWiroebebi da ara formalur-samarTlebrivi moTxovnebi. 
„araadeqvaturi kapitalizaciis“ elements gansakuTrebuli 
mniSvneloba eniWeba arasaxelSekrulebo (aranebayoflobiT) 
kreditorebTan mimarTebaSi partnioris gamWoli pasuxismgeblobis 
gamoyenebisas.  sasamarTlo aseve uTiTebs rom,  arasaTanado 
kapitalizacias gansakuTrebuli mniSvneloba unda mieniWos 
deliqtismieri kreditorebis SemTxvevaSi, Tumca mocemul 
gadawyvetilebebSi ar aris msjeloba imis Sesaxeb Tu 
konkretulad rogor gamoixata arasaTanado kapitalizacia.   
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 rac Seexeba korporacul formalobaTaA daucvelobas, 
sasamarTlom ganmarta, rom igi warmoadgens gamWoli 
pasuxismgeblobis erT-erT elements, romlis darRvevac saxezea 
,,roca ar xdeba direqtorebisa da partniorebis krebebis mowveva 
da/an Catareba, roca partniorebisa da direqtorebis 
mmarTvelobiTi da warmomadgenlobiTi uflebamosilebebi ar aris 
naTlad gamijnuli, roca xdeba partniorebisa da kompaniis 
qonebis aRreva, roca kompaniis saxsrebi gamoiyeneba partniorTa 
piradi miznebisaTvis, xolo piradi xarjebi miiCneva kompaniis 
xarjebad buRaltruli angariSgebis wesebis darRveviT, an roca 
ar xdeba saTanado buRaltruli da finansuri angariSgeba da 
Sesabamisi dokumentaciis warmoeba. mocemul SemTxvevaSi, 
sasamarTlom swori Sefaseba misca korporaciul formalobaTa 
daucvelobas, rodesac aRniSna, rom es aris pasuxismgeblobis 
elementi da ara winapiroba. am garemoebis pasuxismgeblobis 
damoukidebel winapirobad ganxilva, gamoiwvevda Seuqcevad 
procesebs. mniSvnelovania, rom korporaciul formalobaTa 
daucvelobis konkretul faqtebs mieniWos mxolod mtkicebulebis 
Zala organizaciuli formis borotad gamoyenebis 
dasamtkiceblad.  
 SejamebisTvis, sasamarTlos mier dadgenili standartiT, 
sagadasaxado valdebulebebis konteqstSi gamWoli 
pasuxismgebloba gamoiyeneba, roca kompaniis partniorebis 
saqmianoba mimarTulia gadasaxadebisagan Tavis aridebis sqemebis 
Seqmnisaken da korporacia gamoiyeneba, rogorc gadasaxadebisagan 
Tavis aridebis „instrumenti“.668 
 
3.2.5 pasuxismgeblobis SezRudvis formebis borotad gamoyenebis 
ganmarteba 

  sasamarTlos mier SemuSavebuli standartis mixedviT, 
mewarmeTa Sesaxeb kanonis me-3 muxlis me-6 punqti gulisxmobs  ara 
mxolod pasuxismgeblobis SezRudvis organizaciuli formis 
borotad gamoyenebas, rac gamoxateba magaliTad, korporaciul 
formalobaTa daucvelobaSi,669 ,,aramed Tavad SezRuduli 
pasuxismgeblobis borotad gamoyenebaSi, rac gulisxmobs 
partnioris mier pasuxismgeblobis SezRudvis privilegiis 
martooden sxvisi interesebis sazianod gamoyenebas da sakuTari 
ekonomikuri riskebisa da danakargis sxvaze gadakisrebas 
kreditoris ganzrax SecdomaSi SeyvaniT.”  mocemuli ganmartebis 
farglebSi Znelia SezRuduli pasuxismgeblobis organizaciuli 
formis borotad gamoyenebisa da pasuxismgeblobis SezRudvis 
prinicipis borotad gamoyenebas Soris raime sxvaobis danaxva. 

                                                           
668 sus, 2015 wlis 6 maisis gadawyvetileba saqmeze #as-1307-1245-2014, da amave 

TariRis gadawyvetileba saqmeze #as-1158-1104-2014; 
669 aRniSnulis magaliTad moyvanilia Semdegi SemTxvevebi: mag., korporaciis, 
rogorc mxolod partnioris miznis misaRwevi „instrumentis“ daniSnulebiT 
gamoyeneba; „korporaciuli formalobebis daucveloba“; korporaciis, rogorc 
partnioris „alter egos“ arseboba. 
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logikurad gamoricxulia organizaciuli formis borotad 
gamoyeneba pasuxismgeblobis SezRudvis borotad gamoyenebis 
gareSe. Sesabamisad, aseTi sxvaoba romc arsebobdes, mas gamWoli 
pasuxismgeblosTvis gadamwyveti mniSvneloba ar unda hqondes.   

 
3.2.6 mtkicebis tvirTis gadanawileba 
 

ganxiluli sasamarTlo praqtikis safuZvelze, SeiZleba 
iTqvas, rom mtkicebis tvirTi mTlianad ekisreba mosarCeles.670 im 
SemTxvevaSi Tu mosarCele obieqturad moklebulia mtkicebulebis 
warmodgenis SesaZleblobas, saqarTvelos samoqalaqo saproceso 
kanonmdeblobis mixedviT, igi uflebamosilia sasamarTlos ZaliT 
gamoiTxovos mtkicebulebebi, aseve SesaZlebelia mtkicebulebaTa 
uzrunvelyofis institutis gamoyenebac.  
 
 
 
3.2.7 sisxlis samarTlis saqmeze dadgenili garemoebebis Zala 
gamWoli pasuxismgeblobis gansazRvrisas 
 
 sakasacaio sasamarTlom ganxiluli precedentebiT daadgina, 
rom sisxlis sasamarTlis saqmeze meRebul gadawyvetilebas 
preiduciuli Zala ar  aqvs da  gadawyvetilebiT dadgenili 
faqtobrivi garmoebebi ar SeiZleba utyuarad CaiTvalos 
dadasturebulad. Sesabamisad, sasamarTlom ukve gamWoli 
pasuxismgeblobis konteqstSi Seamowma partnioris roli.671 
aRniSnul nawilSi, sasamarTlom daicva saqarTvelos samoqalaqo 
saproceso kodeqsis 106-e muxliT dadgenili standarti.  
 
 
3.2.8 pasuxismgeblobis saxe 
 
 mocemul saqmeebSi sasamarTlom aRiara gamWoli 
pasuxismgeblobis subsidiuri buneba da solidaruli xasiaTi. 
Tumca sasamarTlos ar umsjelia subsidiuri pasuxismgeblobis 

                                                           
670 sus, 2015 wlis 6 maisis gadawyvetileba saqmeze #as-1307-1245-2014, da amave 

TariRis gadawyvetileba saqmeze #as-1158-1104-2014; 
671 am saqmeSiPpartniori iyo kompaniis mier Semotanili saqonlis eqpeditor-
realizatori. igi axorcielebda kompaniis mier Semotanili saqonlis 
realizacias da momwodeblebTan ZiriTad molaparakebebs, da amavdroulad, iyo 
kompaniaSi Semosuli navaWri Tanxebis moZraobis makontrolebelic. kompania ar 
awarmoebda buRaltrul aRricxvas kanonmdeblobiT dadgenili wesis 
Sesabamisad, kompaniis mier warmoebuli buRaltruli aRricxva ar Seesabameboda 
saerTaSoriso standartebs. saqonlis realizaciis damadasturebeli 
dokumentacia da realizebuli saqoneli ar Seesabameboda salaro aparatSi 
amoWril monacemebs. kompaniis mier miTiTebuli saqonlis sarealizacio fasebi 
absoluturad Seusabamo iyo bazarze Camoyalibebul fasebTan. kompanias ar 
hqonda srulad asaxuli saqoneli. iqidan gamomdinare, rom sarealizacio 
fasebi ar Seesabameboda realobas, adgili hqonda Semosavlis Semcirebis faqts. 
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arsze da solidaruli pasuxismgeblobisgan gansxvavebaze. 
subsidiuri pasuxismgebloba damxare pasuxismgeblobaa da Tavisi 
arsiT, korporaciasTan erTad Tanapasuxismgeblobas gulisxmobs.  
subsidiuroba gamWoli pasuxismgeblobis Sefardebisas 
ganamtkicebs gamWoli pasuxismgeblobis sagamonakliso xasiaTs da 
amcirebs gamWoli pasuxismgeblobis borotad gamoyenebis 
SesaZleblobas. kreditoris erTaderTi kanonieri interesia 
moTxovnis dakmayofileba da ara partnioris dasja. Sesabamisad, 
Tu valauvalobis miuxedavad korporacias  aqvs  SesaZlebloba 
daakmayofilos kreditoris moTxovna srulad an nawilobriv, 
korporaciuli safarvelis gaWolvis mizani ar arsebobs da arc 
gamarTleba SeiZleba moeZebnos. aseT SemTxvevaSi pasuxismgebloba 
unda dadges subsidiurad, anu partnioris pasuxismgebloba unda 
dadges moTxovnis Seusrulebel nawilSi.  
  gamWoli pasuxismgeblobis subsidiuri bunebis SemTxvevaSi 
dgeba gadaxdisuunarobis mtkicebis sakiTxi.  iseT SemTxvevebSi, 
romlebsac safuZvlad ar udevT sisxlis samarTlebrivi 
danaSauli da gadaxdisuunaroba warmoadgens arsebiT elements, 
gadaxdisuunarobis, rogorc arsebiTi garemoebis mtkicebis 
tvirTis Camoxsna kreditorisTvis sasamarTlo warmoebis etapidan 
da am garemoebis dadgena aRsrulebis etapze warmoadgens erT-erT 
gamosavals.  kerZod, SesaZlebelia pasuxismgeblobis iseTi 
konstruqciis gamoyeneba, romelic gaTvaliswinebulia mewarmeTa 
Sesaxeb kanoniT solidaruli pasuxismgeblobis   sazogadoebis 
winaaRmdeg sasamarTlo warmoebis SemTxvevaSi. kerZod, mopasuxed, 
rogorc korporaciis, aseve partnioris dasaxeleba da 
mosarCelis saaRsrulebo furclis gacema, rogorc sazogadoebis 
aseve partnioris winaaRmdeg. Tuki aRsrulebis procesSi 
dadgindeba, rom kompaniis qoneba ar aris sakmarisi, partnioris 
qonebidan subsidiurad unda moxdes aRsruleba. AamasTan, 
sasamarTlo ver gadavaPpartniorisTvis gamWoli pasuxismgeblobis 
Sefardebaze, Tu pirvel rigSi ar dadasturda korporaciis 
mimarT kreditoris moTxovnis marTlzomiereba. Sesabamisad, erTi 
sasarCelo warmoebis pirobebSi SesaZlebelia, erTi mxriv, 
korporaciis mimarT kreditoris moTxovnis uflebis dadastureba, 
xolo meore mxriv, gamWoli pasuxismgeblobis ganxilva.  
 meore gamosavalia, sasarCelo warmoebis dros kreditoris 
gaTavisufleba gadaxdiuunarobis mtkicebis tvirTisgan da ukve 
gadaxdisunarianobis mtkicebis tvirTis partniorze gadakisreba. 
kerZod, Tuki partniori SeZlebs korporaciis 
gadaxdisunarianobis dadasturebas, mis mimarT gamWoli 
pasuxismgeblobis saqmis warmoeba unda Sewydes.  
 
4. gamWoli pasuxismgeblobis gamoyenebis rekomendaciebi 

 
 pasuxismgeblobis SezRudvis formebis borotad gamoyenebis 

Sefaseba unda moxdes im standartiT, romliTac gamWol 
pasuxismgeblobas ar miecema farTo interpretacia. gaziarebul 
unda iqnes wamyvani qveynebis sasamarTloebis midgoma, romlis  
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Tanaxmadac gamWoli pasuxismgebloba daSvebulia mxolod 
ukidures SemTxvevebSi. gamWoli pasuxuxismgeblobis miRwevis 
“gaadvileba”  gamoiwvevs Seuqcevad process, romelsac uaryofiT 
efeqti eqneba ekonomikur urTierToebebze.  
 ukidures SemTxvevad unda CaiTvalos korporaciis 

gadaxdisuunarobamde miyvana da korporaciis gamoyeneba 
partnioris mier mesame pirebis winaSe pasuxismgeblobisgan Tavis 
asarideblad. anu SemTxvevas, roca partniorTa 
“aramarTlzomieri” qmedebis Sedegad, kreditori rCeba 
dakmayofilebis gareSe. esaa SemTxveva,  roca sazogadoebis 
valdebulebis moculoba aRemateba mis finansur aqtivebs imdenad, 
rom mas ar gaaCnia kreditunarianoba, rom finansuri berketebis 
(mag. sesxi) gamoyenebiT mainc Seasrulos an uzrunvelyos 
kreditoris moTxovna.  kreditoris mdgomareoba unda iyos 
ualternativo – saxeze ar unda iyos sazogadoebis mimarT 
arsebuli moTxovnis dakmayofilebis sxva saSualeba.  
 gadaxdisuunarobis mtkicebis tvirTi unda daekisros 

partnioris. kerZod, partniors unda SeeZlos airidos 
pasuxismgebloba, Tuki daadasturebs, rom sazogadoebas aqvs 
finansuri resursi daakmayofilos kreditori. kreditori, 
romelsac ar miuwvdeba xeli sazogadoebis dokumentaciebze 
garda sajaro informaciisa) ver itvirTebs sazogadoebis 
finansuri mdgomareobis mtkicebis tvirTs. Sesabamisad, 
partniorma, romelic dainteresebulia korporaciuli safarvelis 
SenarCunebiT unda daadasturos, rom sazogadoebas gaaCnia 
sakmarisi saxrebi, raTa Seasrulos kreditoris moTxovna. Tuki 
partniori ver SeZlebs amis dadasturebas, sasamarTlo unda 
gadavides gamWoli pasuxismgeblobis safuZvlebis Sefasebaze.  
 sazogadoebis qonebrivi mdgomareobis damadasturebel 

mtkicebulebaTa Sefasebisas sasamarTlom yudardReba unda 
gaamaxvilos mopasuxis mier dasaxelebuli qonebis bunebaze. 
mxedvelobaSia misaRebi mxolod iseTi qoneba, romelsac gaaCnia 
xangZlivi likviduroba.  ATu partniori daadasturebs amas, 
sasamarTlom uari unda uTxras mosarCeles sarCelis 
dakmayofilebaze.  
 mosarCeles darCeba SesaZlebloba dava gaagrZelos 

sazogadoebis winaaRmdeg.  marTalia, am SemTxvevaSi arsebobs 
riski, rom mosarCelis mier sazogadoebasTan davis dawyebis 
momentisaTvis es qoneba aRar iqneba xelmisawvdomi, Tumca igi 
gamarTlebulia, radganac SezRudvas kreditoris mier uflebis 
borotad gamoyenebas, amasTan SeiZleba gamoyenebul iqnes 
sarCelis winaswari uzrunvelyofis meqanizmic.   
 Tu mosapasuxe ver daadasturebs korporaciis sakmarisi 

saxrebis arsebobas, sasamarTlom unda Seafasos aris Tu ara 
korporaciuli safarvelis gaWolvis winapiroba saxeze. kerZod, 
rogori iyo urTierTdamokidebuleba sazogadoebasa da partniors 
Soris, iyo Tu ara saxeze kontrolis imgvari xarisxi, rom 
sazogadoebis damoukidebeli samarTalsubieqtoba partnioris 
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mier gamoiyeneboda “damcav farad”. Aamis dadastureba unda 
moxdes ramdenime faqtis urTierTkavSiriT. P 
 pirvel rigSi, unda Semowmdes iyo TuU ara sazogadoeba 

saTanadod kapitalizirebuli. Aaq yuradReba unda mieqces ara 
Tavdapirvel kapitals (miTumetes kanonmdebloba saerTod ar 
avaldebulebs partniors sawyisi kapitalis Seqmnas), aramed 
Semdgom kapitalizacias. saTanado kriteriumiT sazogadoebis 
kapitalizaciis Sefasebisas mxedvelobaSia misaRebi, samewarmeo 
saqmianobis buneba. aris Tu ara kapitali, romelic partniorma 
Cado sazogadoebaSi (an saqmianobis Semdgom etapze moipova 
sazogadoebam, Tumca partniorebma ar SienarCunes es kapitali) 
adekvatur SesabamisobaSi im SesaZlo riskebTan, romelic am 
saqmianobas axlavs Tan. sasamarTlom mizanSewonilobidan 
gamomdinare unda Seamowmos sazogadoebis yoveli tranzaqcia (an 
zogadad qmedeba), romelmac gamoiwvia kapitalis Semcireba. 
tranzaqciebis Semowmebis stadiaze, sasamarTlom gadawyvetilebis 
miRebaze uflebamosili pirebis gulmodginebis standartic unda 
Seamowmos. korporaciuli safarvelis gaWolva unda moxdes,  
Tuki saxeze iqneba aramiznobrivi tranzaqciebi, romlebsac 
aranairi logikis ZaliT ar aqvs gamarTleba da romelTa 
Sedegadac sazogadoeba mivida gadaxdisuunarobamde. 
 sazogadoebis borotad gamoyenebis SemTxveva SeiZleba aseve 
gamovlindes partniorisa da sazogadoebis qonebis aRreviT, 
romlis mizanic iyo kreditoris SecdomaSi Seyvana. am 
SemTxvevaSic, pasuxismgebloba unda dadges im motiviT, rom 
qonebaTa aRreva moxda qonebis arasanqcirebuli misakuTrebis 
mizniT, romelsac Sedegad mohyva sazogadoebis valauvaloba. K
 analogiuri wesiT, unda Sefasdes korporaciul 
formalobaTa daucvelobac, romelic gancalkevebulad, 
aramarTlzomieri ganzraxvis gareSe ar unda iqnes ganxiluli 
pasuxismgeblobis damoukidebel safuZvlad. qarTuli samarTlis 
WrilSi, gamWoli pasuxismgeblobis Sefardebisas SeiZleba 
garigebis baTilobis normebis (ssk-s 54-e da 56-e muxlebi - 
garigeba, romelic ewinaaRmdegeba sajaro wesrigs, TvalTmaqcuri 
da moCvenebiTi garigebi) konteqstSi partniorul urTierTobis 
Sefaseba, ris Sedegadac samarTlebrivi dasabuTeba SeiZleba 
mieces Semdeg SemTxvevas -  korporaciis dafuZneba korporaciis 
mogebaze orientirebuli saqmianobis ganxorcielebis ganzraxvis 
gareSe da winaswari ganzraxviT piradi pasuxismgeblobis Tavidan 
aridebis mizniT. Tumca garigebis baTilobis normebi gamoyenebul 
unda iqnes mxolod dasabuTebis nawilSi da ar unda moxdes misi 
Sedegebis pirdapiri ZaliT gavrceleba. wesdebis baTiloba 
gamoiwvevs korporaciis registraciis gauqmebas, maSin, roca 
gamWoli pasuxismgeblobis mizani ar aris korporaciis 
samarTalsubieqtobis gauqmeba da ufro metic, arcerTi 
iurisdiqcia ar iTvaliswinebs gamWoli pasuxismgeblobis Sedegad 
iuridiuli piris likvidaciis Sedegs. Sesabamisad, baTilobis 
normebi SeiZleba gamoyenebul iqnes partniorTa urTioerToebis 
Sefasebis mizniT,   
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korporaciuli safarvelis gaWolvisaTvis aucilebelia 
pasuxismgebloba SezRuduli partniorebi ganvixloT 
personalurad pasuxismgebel subieqtebad.  amis SesaZleblobas 
iZleva TvalTmaqcuri garigebis baTilobis principi. partnioruli 
SeTanxmeba aris garigeba. Tuki igi fuZndeba, mxolod da mxolod 
im mizniT, rom partniorebma pasixismgeblobis SezRudvis 
formebis gamoyenebiT Tavi aaridon pasuxismgeblobas, 
amavdroulad faqtobrivad ar aris saxeze samewarmeo saqmianobis 
kanoniT gaTvaliswinebuli niSnebi, maSin partnioruli SeTanxmeba 
akmayofilebs TvalTmaqcuri garigebis cnebas da Sesabamisad, misi 
mxareebi (partniorebi) SesaZlebelia ganvixiloT solidarul 
movaleobad.  analogiurad, SeiZleba partnioruli urTierTobis 
Sefaseba marTlsawinaaRmdego garigebis baTilobis WrilSic.  

 
 
VIII. daskvna 
 

gamWoli pasuxismgebloba pasuxismgeblobis SezRudvis 
principis sapirwonea, romelic, sasamarTlos aniWebs 
SesaZleblobas, saTanado garemoebebis arsebobisas, daZlios 
korporaciis, damoukidebeli samarTalsubieqtobisa da 
pasuxismgeblobis SezRudvis principis urTierTqmedeba, raTa 
yovelkonkretul SemTxvevaSi mxareTa Soris uzrunvelyos 
samarTliani balansi.  

partnioris piradi pasuxismgebloba ufro farTo cnebaa, 
vidre gamWoli pasuxismgebloba da am ukanasknelis garda, 
aerTianebs kanonmdeblobiT pirdapir dadgenil pasuxismgeblobis 
SemTxvevebs (magaliTad,  inglisis SemTxvevaSi – partnioris 
pasuxismgebloba TaRliTuri/aramarTlzomieri vaWrobisas, aSS-s 
SemTxvevaSi – pasuxismgebloba garemosdacviTi wesebis darRvevis 
gamo da a.S.). 

partnioris gamWoli pasuxismgebloba, iseve, rogorc piradi 
pasuxismgebloba efuZneba saerTo argumentacias - 
pasuxismgeblobis SezRudvis principis arakeTilsindisierad anda 
aramarTlzomierad gamoyenebis SemTxvevebi adekvaturad unda iqnes 
daregulirebuli sajaro wesrigis mier.   

piradi pasuxismgebloba warmoadgens sagamonakliso 
meqanizms, gansakuTrebiT ki piradi pasuxismgebloba gamWoli 
pasuxismgeblobis formiT. Sesabamisad, misi gamoyeneba unda 
moxdes mxolod im SemTxvevaSi rodesac kreditoris mier 
korporaciis winaSe moTxovnis ganxorcieleba uSedego iqneboda. 
aseT sagamonakliso SemTxvevas warmoadgens korporaciis 
faqtobrivi gadaxdisuunaroba. Sesabamisad, pasuxismgeblobis 
gansazRvrisaTvis saWiroa, erTi mxriv, partnioris qmedebebsa da 
korporaciis gadaxdisuunarobas da, meore mxriv, partnioris 
qmedebebsa da kreditoris zians Soris mizezobrivi kavSiris 
arseboba.  

gamWoli pasuxismgebloba aerTianebs faqtobriv garemoebaTa 
da winapirobaTa farTo wres, ris gamoc erT-erT yvelaze Znelad 
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dasamtkicebel samarTlebriv mocemulobad miiCneva. garda amisa,  
korporaciuli safarveli, rogorc gamWoli pasuxismgeblobis 
doqtrinis mTavari elementi, Tavis mxriv, dakavSirebulia 
sxvadasxva samarTlebriv principTan da dogmasTan, da Sesabamisad, 
samarTlis araerT dargSi tovebs Tavis kvals (maT Soris 
saerTaSoriso samarTalSic). aRniSnulidan gamomdinare, 
mizanSewonilia, naSromSi dasmuli sakiTxebis analizis Sedegad 
gamokveTili ZiriTadi Tezisebis Sejameba:   

 
 gamWoli pasuxismgebloba gamoiyeneba mxolod iseTi tipis 

sazogadoebebSi, romlebic sargebloben samarTlis 
damoukidebeli subieqtis statusiT, efuZnebian 
partniorisgan gancalkvebulobis koncefcias, ris 
Sedegadac, SesaZlebeli xdeba partniorisTvis 
pasuxismgeblobis SezRudvis principis saxiT dacviTi 
privilegiis miniWeba. iq sadac moqmedebs pasuxismgeblobis 
SezRudvis principi, yovelTvis SeiZleba dadges 
korporaciuli safarvelis borotad gamoyenebis SemTxveva 
da Sesabamisad, saWiro iyos sxvadasxva meqanizmiT 
korporaciuli safarvelis gaWolva. aseTi aucilebloba 
saxezea aramxolod partnioris, aramed Crdilovani 
direqtoris SemTxvevaSic.  

 Crdilovan direqtorad miiCneva mxolod is piri, romelic 
xangZlivad axdens gavlenas xelmZRvanelobiTi 
uflebamosilebis mqone pirTa gadawyvetilebebze. Ees cneba 
ZiriTadad gamoiyeneba korporaciuli jgufis farglebSi 
pasuxismgeblobis gansazRvris mizniT.  

 korporaciuli safarvelis gaWolva – “piercing”  da Camoxna - 
“lifting” gansxvavebuli semantikis matarebeli cnebebia. 
korporaciuli safarvelis Camoxsna, gaWolvisgan 
gansxvavebiT, ar gulisxmobs gadaxdisuunaro korporaciis 
valdebulebisaTvis partnioris pasuxismgeblobas. am 
SemTxvevaSi Camoxsna xdeba mxolod im mizniT, rom qoneba an 
qmedeba mieweros partniors. 

 individualuri partnioris iseve, rogorc korporaciul 
jgufSi gaerTianebuli amaTu im subieqtis, pasuxismgebloba 
dakavSirebulia mniSvnelovani kontrolis 
ganxorcielebasTan. Kkontroli, gamWoli pasuxismgeblobis 
konteqstSi, moicavs sam faqtors: - partnioris dominireba, 
romelic gamoxatuli unda iyos farTo gagebiT da 
aramxolod wilTa/xmaTa umravlesobiT; - kontrolis 
gamoyeneba TaRliTobis, aramarTlzomieri an 
arakeTilsindisieri qmedebisTvis; - mizezSedegobrivi 
kavSiri kontrolis gamoyenebasa da kreditorisTvis 
miyenebul zians Soris. gamWoli pasuxismgeblobisTvis 
kontrolis sakmarisi xarisxis gansasazRvrad, e.i. 
mniSvnelovani kontrolis dasadgenad sasamarTlom 
yuradReba unda miaqcios faqtobriv garemoebaTa farTo 
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wres. magaliTad, saerTo direqtorati, partnioris mier 
korporaciis qonebis piradad gamoyeneba da sxva.  

 korporaciis damoukidebeli da gancalkvebuli 
samarTalsubieqtobisa da partnioris pasuxismgeblobis 
SezRudvis principis urTierTqmedeba, Tavisi arsiT 
ewinaaRmdegeba da ar uSvebs gamWoli pasuxismgeblobis 
SesaZleblobas. Mmeore mxriv, korporaciis damoukidebeli 
samarTalsubieqtoba avaldebulebs partniors SeinarCunos 
gancalkevebuloba. partnioris mier korporaciaze 
kontrolis ganxorcieleba, pasuxismgeblobis SezRudvis 
principidan gamomdinare privilegiiT borotad sargebloba 
arRvevs gancalkevebulobas da Sesabamisad, faqtobrivad 
auqmebs korporaciis damoukideblobas. Damoukidebeli 
samarTalsubieqtoba da pasuxismgeblobis SezRudvis 
principis urTierTqmedeba mxolod korporaciis normatiul 
konstruqciaSi e.i. mis klasikur modelSi gamoricxavs pirad 
pasuxismgeblobas. im momentidan, rodesac faqtobriv 
mocemulobaSi Semodis partnioris aramarTlzomieri anda 
arakeTilsindisieri qmedeba, korporaciis klasikuri modeli, 
romelic efuZneba, gancalkevebulobas da pasuxismgeblobis 
SezRudvas, qreba. Sesabamisad, SesaZlebeli xdeba gamWoli 
pasuxismgeblobis gamoyeneba. amdenad, aseT viTarebaSi aRar 
aris saxeze gamWol pasuxismgeblobasa da damoukidebel 
samarTalsubieqtobas/pasuxismgeblobis SezRudvis princips 
Soris kolizia. 

 pasuxismgeblobis SezRudvis principi sajaro wesrigis 
nawilia, Tumca amavdroulad, igive sajaro wesrigi zRudavs 
am principis borotad gamoyenebis SemTxvevebSi 
partniorisTvis imunitetis miniWebas. 

 pasuxismgeblobis SezRudvis principis ekonomikuri efeqti 
gamoixateba partniorTa mier korporaciis kontrolsa da 
monitoringze gasawevi xarjebis dazogviT. xarjebis dazogva 
saSualebas iZleva, rom Tavad korporaciaSi moxdes 
dovlaTis akumulireba. ATumca, es dadebiTi efeqti, ar 
axdens saxelSekrulebo kreditorebisaTvis gamWoli 
pasuxismgeblobis meqanizmis CamorTvis gamarTlebas, 
radganac, pasuxismgeblobis SezRudvis principi, dadebiT 
ekonomikur efeqts aRwevs, mxolod keTilsindisierebis 
pirobebSi.  

 instrumentaluri Teoria saSulebas iZleva Sefasdes  
korporaciis samarTalebrivi buneba. aRniSnuli Teoria sam 
garemoebas efuZneba: - kontroli, ara mxolod wilTa 
umravlesobis xarjze, aramed dominireba, romelic 
vlindeba, rogorc finansebis kontroliT, aseve politikis 
da saqmianobis mimarTulebebis gansazRvriT, rac 
gamoricxavs korporaciis damoukidebel 
samarTalsubieqtobas; - aseTi kontroli da domonireba 
partnioris mier xorcieldeba TaRliTobis Casadenad, 
kanonismieri an saxelSekrulebo valdebulebisgan Tavis 
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asarideblad da uTanabrdeba usamarTlo da 
aramarTlzomier qmedebas mosarCelis uflebebis mimarT; -
kontrolsa da qmedebas Soris unda arsebobdes 
mizezSedegobrioba.  

 instrumentalurobis Teoriis msgavsad, alter egos Teoriis 
mizania Seafasos korporaciis buneba. am Teoriis Tanaxmad,  
korporaciuli safarvelis gaWolva unda moxdes, mxolod im 
SemTxvevaSi, rodesac saxezea Semdegi garemoebebi: - 
korporaciasa da makontrolebel partniors Soris 
sakuTreba da interesi imdenad aris dakavSirebuli, rom 
korporaciis damoukidebeli samarTalsubieqtoba 
SeuZlebelia arsebobdes; - korporaciisa da 
makontrolebeli partnioris damoukidebel subieqtad 
ganxilva gamoiwvevs usamarTlo Sedegs. 

 erTi ekonomikuri elementis Teoria gulisxmos partniorisa 
da korporaciis iseT urTierTkavSirs, romlis farglebSic 
partniori srulad akontrolebs korporaciis yvela nabijs,  
da es ukanaskneli warmoadgens partnioris mier sakuTari 
miznis miRwevis saSualebas. Aamdenad,  erTi ekonomikuri 
elementis Teoria aseT korporacias ganixilavs amxanagobis 
msgavsad.  erTi ekonomikuri elementis Teoria saSualebas 
iZleva ugulebelyofil iqnas korporaciuli jgufis 
calkeuli wevrebis damoukidebeli samarTalsubieqtoba, ris 
Sedegadac SesaZlebeli xdeba korporaciuli jgufis 
wevrebis ganxilva erT elementad. 

 korporaciuli safarvelis gaWolva daiSveba Semdeg 
SemTxvevebSi: arasaTanado kapitalizacia, qonebaTa aRreva, 
korporaciul formalobaTa daucveloba, cru warmodgenebis 
Seqmna (kreditoris SecdomaSi Seyvana). am SemTxvevaTa 
Tanaarseboba amyarebs gamWoli pasuxismgeblobis gamoyenebas, 
maSin roca erT-erTi arseboba, SeiZleba arc CaiTvalos 
pasuxismgeblobisTvis sakmaris mocemulobad.  

 gansxvavdeba arasTanado nominaluri da arasaTanado 
materialuri kapitalizacia. arasaTanado nominaluri 
kapitalizacia saxezea, rodesac ar aris Sevsebuli 
kanonmdeblobiT/an  wesdebiT dadgenili minimaluri  
kapitali. gamWoli pasuxismgeblobis miznebisaTvis 
nominaluri arasaTanado kapitalizacias ar unda mieniWos 
gadamwyveti mniSvneloba. aRniSnulisgan gansxvavebiT, 
arasaTanado materialuri kapitalizacia ganisazRvreba 
erTgvari formulis mixedviT, romlis Tanaxmad, es garemoeba 
saxezea, roca korporaciis finansuri berketebi konkretul 
saqmianobasTan mimarTebiT araadekvaturia.  

 arasaTanado kapitalizaciis sagadasaxado samarTalebrivi 
gagema e.w. ,,susti kapitalizacia” morgebulia speficikur 
samarTalurTierTobaze da Tavisi Sinaarsis 
gaTvaliswinebiT, ver gavrceldeba arasaTanado 
kapitalizaciis sakorporaciosamarTlebriv SemTxvevebze. 
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 korporaciul formalobaTa daucveloba gamWoli 
pasuxismgeblobis safuZveli aris mxolod im SemTxvevaSi, 
roca dadasturdeba, rom formalobaTa daucvelobis 
Sedegad  kreditori moklebuli iyos SesaZleblobas 
moexdina kontrahentis identifikacia. sxvagvarad rom iTqvas, 
korporaciuli formalobebi gamoiyeneba kreditoris 
SecdomaSi Sesayvanad (magaliTad, roca afilirebuli  
kompaniebi iyeneben erT misamarTs an saxelwodebas). 
korporaciuli formalobebis daucveloba ar unda iqnes 
ganxiluli gamWoli pasuxismgeblobis damoukidebel 
safuZvlad. korporaciuli fomalobebis daucvelobas, 
faqtobriv garemoebebs mtkicebis procesSi unda mieniWos 
mtkicebulebis Zala, mxolod korporaciis 
gancalkevebulobis xarisxis mtkicebis nawilSi da ar unda 
iyos ganxiluli gamWoli pasuxismgeblobis eqskluziur 
safuZvlad. amdenad, korporaciul formalobaTa daucveloba 
gamWoli pasuxismgeblobis safuZveli aris  mxolod im 
SemTxvevaSi, Tu dadasturdeba, rom am darRvevis Sedegad  
kreditori moklebuli iyos SesaZleblobas moexdina 
kontrahentis identifikacia. magaliTad, roca afilirebuli  
kompaniebi iyeneben erT misamarTs an saxelwodebas. 

 qonebaTa aRreva gamWoli pasuxismgeblobis sakmaris 
safuZvlad ganixileba im SemTxvevaSi, rodesac SeuZlebeli 
xdeba korporaciis an Svilobili korporaciis qonebis 
gamijvna partnioris, deda korporaciis anda sxva 
afilirebuli korporaciis qonebisgan.  

 korporaciul jgufebs Soris qonebis transferis Sefasebis 
standarti efuZneba interesTa Soris  Sesabamisobas.  
kerZod, Svilobilis individualuri interesi SeiZleba 
gadawonos jgufis saerTo interesma, rodesac: - saxezea 
struqturulad Camoyalibebuli korporaciuli jgufi;  - 
qmedebebi xorcieldeba jgufis saerTo interesSi da 
amdenad, SesabamisobaSia saerTo politikasTan; -  
SenarCunebulia finansuri balansi jgufSi Semaval 
kompaniebs Soris. magaliTad,  Svilobilis, romelsac miadga 
ziani saerTo interesSi Semavali qmedebis ganxorcielebis 
Sedegad,  mieca adekvaturi kompensacia. aseT SemTxvevaSi 
miiCneva, rom saxezea individualur da jgufis interesebs 
Soris balansi, Sesabamisad, ar xdeba makontrolebeli  
kompaniis korporaciuli safarvelis gaWolva.  

 qonebaTa transferi SeiZleba ganxorcieldes ori formiT: 
pirdapiri da arapirdapiri gziT. qonebis arapidarapiri 
transferi SesaZlebelia moxdes momgebiani komerciuli 
SesaZleblobebis calkeul wevrebs Soris gadanawilebiTa da 
Sesabamisad, korporaciul jgufSi Semavali garkveuli 
jgufebis biznes SesaZleblobis gareSe datovebiT. Aaseve 
korporaciuli jgufis mier axali da riskis Semcvel 
saqmianobis dawyebis SemTxvevaSi, rodesac saqmianobasTan 
dakavSirebul SeswavliTi da Tu sxva xarjebis gadakisreba 
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xdeba korporaciuli jgufis konkretuli wevrze. 
arapirdapiri transferad aseve ganixileba SemTxveva, 
rodesac xdeba korporaciuli jgufis calkeuli wevris 
warmoebis Semcireba an Sewyveta, raTa moxdes sxva wevris an 
wevrebis warmoebis moculobis sruli gamoyeneba an 
realizacia.   

 qonebis transferisgan gansxvavebiT qonebaTa aRreva 
gulisxmobs damoukidebeli samarTalsubieqtobis borotad 
gamoyenebas. saxezea partniorisa da korporaciis qonebaTa 
imgavarad aRreva, rom SeuZlebelia imis dadgena Tu vis 
ekuTvnis konkretuli qoneba. qonebaTa aRreva, gamWoli 
pasuxismgeblobis sakmaris safuZvlad ganixileba im 
SemTxvevaSi, rodesac SeuZlebeli xdeba korporaciis an 
Svilobili korporaciis qonebis gamijvna partnioris, deda 
korporaciis anda sxva afilirebuli korporaciis 
qonebisgan. Mmocemul SemTxvevaSi gamWoli pasuxismgeblobis 
gamarTleba mdgomareobs SemdegSi: rodesac korporacia ar 
icavs qonebriv gancalkevebulobas igi kargavs samarTlebriv 
damoukideblobas, ris gamoc korporacia da partniori 
ganxilul unda iqnen erT subieqtad.  

 korporaciuli safarvelis gaWolvis safuZvlad aseve 
ganixileba garemoeba,  rodesac partniori kreditors uqmnis 
mcdar warmodgenebs. aRniSnuli gulisxmobs SemTxvevas, 
rodesac meore mxare keTilsindisierad moqmedebs im 
warmodgenebis safuZvelze, romlebic ar Seesabameba 
realobas. mcdari warmodgenebis yvelaze gavrcelebuli 
SemTxveva gvxvdeba korporaciul jgufebTan mimarTebiT, 
rodesac jgufis qmedebiT kontrahents eqmneba mcdari 
STabeWdileba, rom masTan urTierTobaSi pasuxismgebeli 
iqneba mTeli jgufi, maSin rodesac samarTlebrivad 
pasuxismgebloba daekisreba mxolod im erT wevrs, romelTan 
piri Seva saxelSekrulebo urTierTobaSi. 

 gaSlili xelis principis mizania gansazRvros Sesrulebasa 
da sapasuxo Sesrulebas Soris Sesabamisoba. Aes principi 
SeiZleba gamoyenebul iqnes korporaciisa da partnioris 
urTierTobis Sesafaseblad. magaliTad, deda korporaciis 
mier SvilobilisTvis gadaxdili sazRauri am 
ukanasknelisgan saqonlis an momsaxurebis Sesyidvis 
SemTxvevaSi CaiTvleba samarTlianad, Tu aradakavSirebuli 
sawarmos SemTxvevaSic anazRaureba iqneboda analogiuri. 
aRniSnulis dasagenad, SesaZlebelia sabazro fasebis 
Sedarebis meTodis gamoyeneba.  

 gaSlili xelis principis konteqstSi TaRliTobis Sinaarsi 
gulisxmobs  materialuri faqtis ganzrax arasworad 
warmoCenas, xolo cru warmodgenebis Seqmna ki gulisxmobs  
SecdomaSi Seyvanas, romelic ar aris dakavSirebuli 
arsebul faqtebTan, magaliTad, SecdomaSi Semyvani 
gancxadebebis gakeTeba, an faqtebis damalva. 
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 uflebis aramarTlzomieri gamoyeneba gagebul unda iqnes, 
uflebis normatiuli CarCoebis darRvevad. kerZod, rodesac 
piri iyenebs uflebas kanoniT dadgenili farglebis miRma. 
aRniSnuli ki yovelTvis ar xorcieldeba martoden im 
mizniT, rom ziani miadges sxvas. aramarTlzomieri gamoyeneba 
SeiZleba miznad isaxavdes piradi sargeblis miRebas, da 
swored aRniSnulis Tanmdevi Sedegi iyos sxva pirisTvis 
zianis miyeneba. 

 partniori Aarc korporaciis da arc korporaciis qonebis 
mesakuTre ar aris, mas sakuTrebis ufleba gaaCnia mxolod 
wilze an da aqciaze. aqcia SeiZleba ganvixiloT ufleba-
movaleobaTa erTobliobad. Sesabamisad, partnioris 
nebismieri qmedeba, romelic dakavSirebulia 
korporaciasTan, unda jdebodes aqciiT/wilidan 
gamomdinare uflebebis Sinaarsis farglebSi. 

 samoqalaqo kodeqsis 170-e muxlis meore nawilis Tanaxmad, 
sakuTrebis uflebis borotad gamoyenebad iTvleba 
sakuTrebiT iseTi sargebloba, romliTac mxolod sxvebs 
adgebaT ziani da ar aris gamokveTili mesakuTris 
interesis upiratesoba. mesakuTris interesi, romelic 
amarTlebs uflebis imgvarad gamoyenebas, rac ukuefeqtad 
iwvevs sxvisTvis zianis miyeneba, gulisxmobs mxolod 
kanonier interess.  

 partnioris interesi korporaciaSi gaerTianebiT yovelTvis 
ganpirobebulia mogebis miRebis motiviT. aRniSnuli 
interesi sruliad kanonieria, radganac komerciuli 
gaerTianeba iqmneba swored im mizniT, rom ganaxorcielos 
mogebaze orientirebuli saqmianoba. saboloo jamSi, 
korporaciis mogeba misi partniorebis finansur 
keTildReobaze isaxeba. Tumca im SemTxvevaSi, roca 
partniors surs finansuri sargeblis ise miReba, rasac 
kanonieri moqmedebis farglebSi ver miiRebda, misi rogorc 
mesakuTris interesi, iZens arakononier xasiaTs. 
Sesabamisad, uflebis borotad gamoyenebas eqneba adgili, 
rodesac partniori, rogorc wilis mesakuTre, wilidan 
gamomdinare uflebebis gamoyenebisas scdeba am uflebebis 
samarTlebriv CarCoebs.  

 partnioris pasiuri roli, romelsac sTavazobs Ria tipis 
korporacia Tavis aqcionerebs, gamoricxavs aseTi pasiuri 
partnioris mxridan SezRuduli pasuxismgeblobis borotad 
gamoyenebas. pasiuri partniori, Tavisi faqtobrivi 
mdgomareobiT, hgavs ufro kreditors, vidre partniors. 
Ria korporaciaSi gamWoli pasuxismgeblobis 
precedentisDararsebobis faqti, ganpirobebulia 
sakuTrebisa da kontrolis gamijvniT.  Ria korporaciaSi 
rogorc wesi warmodgenilia mravalricxovani pasiuri 
aqcionrebi, romelTa jamuri gavlena kapitalSi wilis 
proporciulad Zalian dabalia. Tumca, aseTi aqcionrebis 
paralelurad, Ria tipis korporaciaSi SeiZleba 
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warmodgenili iyos msxvili aqcioneric. aseT aqcioners, 
wilobrivad domimanturi mdgomareobis garda, SeiZleba 
aqtiuri roli ekavos korporaciis marTvis procesSi. Tuki 
msgavs SemTxvevaSi ikargeba sakuTrebasa da kontrols 
Soris gancalkebuloba, xolo korporaciuli safarveli 
gamoiyeneba borotad (kontrolis aramarTlzomieri 
gamoyeneba, korporaciis qonebis miTviseba, arasanqcirebuli 
tranzaqciebi korporaciasa da partnioris Soris), 
korporacis organizaciul mowyobas ar unda mieniWos 
gadamwyveti mniSvneloba. Ppasuxismgebloba unda daekisros 
qmedebis ganmaxorcielebel pirs, Sesabamisad, pasiuri 
mcire aqcioneris pasuxismgebloba gamoricxulia. Ria tipis 
korporaciaSi, korporaciuli safarvelis borotad 
gamoyenebis dros, dacvas saWiroebs aramxolod kreditori, 
aramed mcire aqcioneric, romelsac aseT viTarebaSi, iseve 
adgeba ziani, rogorc sxva kreditorebs.    

dasasruls, gamWoli pasuxismgebloba warmoadgens 
pasuxismgeblobis SezRudvis principidan gamomdinare imunitetis 
borotad gamoyenebis sapasuxo da sagamonakliso meqanizms. 
gamWoli pasuxismgeblobis arsi SeiZleba Zalian martivad 
Camoyalibdes, esaa kerZosamarTlebriv urTierTobebSi 
samarTliani balansis SenarCunebis meqanizmi, romlis mizanicaa 
konkretuli samarTalurTierTobis monawileTa im samarTlebriv 
reJimSi moqceva, romelic iarsebebda pasuxismgeblobis SezRudvis 
principis borotad gamoyeneba rom ar momxdariyo. MgamWoli 
pasuxismgeblobis arsis simartivis miuxedavad, 
samarTalSefardebis procesSi am samarTlebrivi meqanizmis 
gamoyeneba gansakuTrebiT rTul amocanas warmoadgens. Aam 
sirTulis daZlevisTvis ki aucilebelia, doqtrinis uwyveti 
ganviTareba rogorc samecniero literaturaSi, aseve sasamarTlo 
praqtikaSi.  
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